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L INTRODUCTION

On July 18, 2002, the San Luis Obispo Mothers for Peace et al. (“SLOMFP” or
“Petitioners™)' submitted proposed contentions in a supplemental filing amending its request for
hearing and petition for leave to intervene in this matter.” In accordance with 10 C.F.R.

§ 2.714(c) and the schedule established by the Atomic Safety and Licensing Board (“Licensing

The Supplemental Request was submitted by the San Luis Obispo Mothers for Peace,
Avila Valley Advisory Council (“AVAC”), Peg Pinard, Cambria Legal Defense Fund,
Central Coast Peace and Environmental Council, Environmental Center of San Luis
Obispo, Nuclear Age Peace Foundation, San Luis Obispo Chapter of Grandmothers for
Peace International, San Luis Obispo Cancer Action Now, Santa Margarita Area
Residents Together, Santa Lucia Chapter of the Sierra Club, and the Ventura County
Chapter of the Surfrider Foundation.

See Supplemental Request for Hearing and Petition to Intervene by San Luis Obispo
Mothers for Peace, Avila Valley Advisory Council, Peg Pinard, Cambria Legal Defense
Fund, Central Coast Peace and Environmental Council, Environmental Center of San
Luis Obispo, Nuclear Age Peace Foundation, San Luis Obispo Chapter of Grandmothers
for Peace International, San Luis Obispo Cancer Action Now, Santa Margarita Area
Residents Together, Santa Lucia Chapter of the Sierra Club, and Ventura County Chapter
of the Surfrider Foundation, dated July 18, 2002 (“SLOMFP Contentions”).



Board”) in this proceeding,3 Pacific Gas and Electric Company (“PG&E”) herein responds to
SLOMFP’s proposed contentions on the issue of admissibility. As discussed further below,
Petitioners have failed to identify an admissible contention. Accordingly, the request for hearing
should be denied.
1L BACKGROUND

On December 21, 2001, PG&E submitted an Application for a site-specific
license under 10 C.F.R. Part 72 to possess spent fuel, and other radioactive materials associated
with spent fuel, generated at the Diablo Canyon Power Plant (“DCPP”) in an independent spent
fuel storage installation (“ISFSI”). The Application included a Safety Analysis Report (“SAR”)
and Environmental Report (“ER”). If granted, the Part 72 license will authorize PG&E to store
spent fuel and associated materials in a dry cask storage system co-located with the power plant
at the DCPP site in San Luis Obispo County. A notice of opportunity for hearing was published
in the Federal Register on April 22, 2002.*

In response to this notice, SLOMFP, on behalf of itself and several other groups,

submitted a petition on May 22, 2002.%> Ms. Pinard and AVAC also submitted a petition on May

3 Pac. Gas & Elec. Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage
Installation), Memorandum and Order (Initial Prehearing Order), slip op. June 6, 2002
(“Initial Prehearing Order”).

See Pacific Gas and Electric Co.; Notice of Docketing, Notice of Proposed Action, and
Notice of Opportunity for Hearing for a Materials License for the Diablo Canyon
Independent Spent Fuel Storage Installation, 67 Fed. Reg. 19,600 (Apr. 22, 2002).

See Request for Hearing and Petition to Intervene by San Luis Obispo Mothers for Peace,
Cambria Legal Defense Fund, Central Coast Peace and Environmental Council,
Environmental Center of San Luis Obispo, Nuclear Age Peace Foundation, San Luis
Obispo Chapter of Grandmothers for Peace International, San Luis Obispo Cancer Action
Now, Santa Margarita Area Residents Together, Santa Lucia Chapter of the Sierra Club,
and Ventura County Chapter of the Surfrider Foundation, dated May 22, 2002.



22, 2002.° The NRC Staff submitted a response to these requests for hearing and petitions to
intervene, on the issue of standing only, on May 30, 2002." PG&E responded to the SLOMFP
petition and the Pinard/AVAC petitions, also on the issue of standing, in two separate filings
dated June 3, 2002.% On July 8, 2002, petitioners Pinard and AVAC amended their hearing
request and petition for leave to intervene, with respect to standing.” PG&E responded to this
amended petition on July 18, 2002.'°

On May 31, 2002, a Licensing Board was established for this proceeding.”
Shortly thereafter, on June 6, 2002, the Licensing Board issued the Initial Prehearing Order
setting forth dates and other requirements for petitioners to amend their petitions with regard to
standing and proposed contentions, and for PG&E and the NRC Staff to respond thereto. On
July 19, Petitioners (now including, as noted above, petitioners Pinard and AVAC) filed an

amended petition setting forth their proposed contentions.

See Petition of San Luis Obispo County Supervisor Peg Pinard and Avila Valley
Advisory Council for Leave to Intervene and Request for Hearing, dated May 22, 2002.

See NRC Staff’s Response to Requests for Hearing and Petitions to Intervene Filed by
Lorraine Kitman, San Luis Obispo Mothers for Peace, and San Luis [Obispo] County
Supervisor Peg Pinard and Avila Valley Advisory Council, dated May 30, 2002.

See Answer of Pacific Gas and Electric Company to the Petitions for Leave to Intervene
and Requests for Hearing of Lorraine Kitman and the San Luis Obispo Mothers for Peace
et al., dated June 3, 2002; Answer of Pacific Gas and Electric Company to the Petition for
Leave to Intervene and Request for Hearing of San Luis Obispo County Supervisor Peg
Pinard and Avila Valley Advisory Council, dated June 3, 2002.

See Petitioners’ Amended Hearing Request and Petition to Intervene, dated July 8, 2002.
Additionally, this filing informed the Licensing Board that petitioner Kitman intended to
participate in the proceeding as a member of SLOMFP.

See Answer of Pacific Gas and Electric Company to Amended Petition to Intervene of
Peg Pinard and Avila Valley Advisory Council, dated July 18, 2002.

i See Pacific Gas and Electric Company; Establishment of Atomic Safety and Licensing

Board, 67 Fed. Reg. 39,073 (June 6, 2002).



III. STANDARDS FOR ADMISSIBILITY OF CONTENTIONS

To be admissible in NRC licensing proceedings, proposed contentions must
satisfy 10 C.F.R. § 2.714(b)(2), which provides that each contention “must consist of a specific
statement of the issue of law or fact to be raised or controverted.” Additionally, each contention
must be accompanied by:

) A brief explanation of the bases of the contention.

(i) A concise statement of the alleged facts or expert opinion which
support the contention and on which the petitioner intends to rely,
together with references to those specific sources and documents
of which the petitioner is aware and on which the petitioner intends
to rely to establish those facts or expert opinion.

(iii)  Sufficient information to show that a genuine dispute exists with
the applicant on a material issue of law or fact. This showing must

include references to the specific portions of the application that
the petitioner disputes and the supporting reasons for each dispute.

10 C.F.R. § 2.714(b)(2). See Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2 & 3), CLI-
99-11, 49 NRC 328, 333 (1999); Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-
96-7, 43 NRC 235, 248-49 (1996).

The rules on the admission of contentions establish an evidentiary threshold more
demanding than a mere pleading requirement. The rules require precision in the contention
pleading process and require that a proposed contention have plausible and relevant factual
support. The rule provides that if the contention and supporting material fail to demonstrate a
genuine issue as required by Section 2.714(b)(2), the presiding officer (or, in this case, the
Licensing Board) must refuse to admit the contention. 10 C.F.R. § 2.714(d)(2)(i). See also Ariz.
Pub. Serv. Co. (Palo Verde Nuclear Generating Station, Units 1, 2, & 3), CLI-91-12, 34 NRC
149, 155 (1991)(citing Final Rule, Rules of Practice for Domestic Licensing Proceedings —

Procedural Changes in the Hearing Process, 54 Fed. Reg. 33,168, 33,171 (Aug. 11, 1989)).



A contention must also be rejected when, even if proven, it “would be of no
consequence in the proceeding because it would not entitle petitioner to relief.” 10 C.F.R. §
2.714(d)(2)(ii). Yankee, CLI-96-7, 43 NRC at 249 (citing Sacramento Mun. Util. Dist. (Rancho
Seco Nuclear Generating Station), CLI-93-3, 37 NRC 135, 142 (1993)). Similarly, under
longstanding Commission precedent, proposed contentions must fall within the scope of the
issues set forth in the notice of hearing. See Vt. Yankee Nuclear Power Corp. (Vermont Yankee
Nuclear Power Station), LBP-90-6, 31 NRC 85, 91 (1990) (citing Pub. Serv. Co. of Ind., Inc.
(Marble Hill Nuclear Generating Station, Units 1 & 2), ALAB-316, 3 NRC 167, 170 (1976).

As discussed below, SLOMFP has not satisfied the Commission’s requirements
for admissible contentions. The Petitioners raise issues beyond the scope of this proceeding and
issues that do not have a supporting basis sufficient to show a genuine issue. Lacking an
admissible contention, the hearing requests should be denied.

IV. SLOMFP PROPOSED CONTENTIONS

Pursuant to the Initial Prehearing Order, the proposed contentions are divided into
technical and environmental contentions, designated “TC” and “EC,” respectively. Each
proposed contention is discussed in detail below.

A. TC-1 — Inadequate Seismic Analysis

In proposed Contention TC-1 SLOMFP contends that “the seismic analysis
presented by PG&E does not consider a number of significant seismic features in the area of
[DCPP]. As a result, the design basis earthquake for the proposed ISFSI cannot be considered
reasonable or conservative for purposes of protecting public health and safety against the effects
of earthquakes.” (SLOMFP Contentions at 2.) In particular, SLOMFP provides three bases —

all relying on the declaration and input of Dr. Mark R. Legg — for this contention. All three



bases relate to the limiting seismic source characterization for a design basis earthquake to be
used at the DCPP site:

o Basis a: Reverse or thrust fault — SLOMFP contends that “[t]he
foremost problem with PG&E’s seismic analysis is its failure to
consider the threat posed by large reverse or thrust fault
earthquakes in the vicinity of Diablo Canyon. While PG&E
correctly considers the Hosgri fault zone to constitute the
constraining seismic source for the facility, PG&E incorrectly and
non conservatively assumes that it is a purely strike-slip fault (SAR
p. 2.6-33).” (SLOMFP Contentions at 2.)

o Basis b: Dipping — SLOMFP contends that “[t]he
nonconservatism is increased by the fact that PG&E also assumes
that the fault is a vertical fault (SAR p. 2.6-30), rather than east-
dipping.” (SLOMFP Contentions at 2-3.)

. Basis ¢: Fault Location — SLOMFP contends that PG&E also
“places the [limiting] fault in a non conservative location.”
(SLOMFP Contentions at 3.)

As discussed below, this proposed contention — all three bases — is inadmissible
because it raises only matters that were thoroughly and comprehensively addressed at the time of
licensing DCPP and that are, under NRC rules, beyond the scope of review (and the scope of the
hearing) for a co-located ISFSI. Specifically, the source characterization of the controlling fault
at DCPP, including the magnitude, distance, and focal mechanism (i.e., type of faulting, such as
strike-slip, reverse/oblique, or reverse/thrust) of the design basis earthquake are not new issues.
They were all matters comprehensively addressed and reviewed by the NRC and it’s consultants
during the operating license review and the confirmatory Diablo Canyon Long Term Seismic
Program required by DCPP operating license condition. This characterization was used to
determine design ground motions at the DCPP site. Under 10 C.F.R. §§ 72.102(f) and 72.40(c),
the seismic source characterization and DCPP ground motions cannot and should not be

reopened in this Part 72 proceeding.



Moreover, the established seismic source characterization has been utilized to
calculate the site ground motions and structural response spectra used for evaluating the DCPP
ISFSI. As is discussed further below with respect to each of the bases for the proposed
contention, no expertise or basis is demonstrated in the proposed contention to show that,
assuming the prior source characterization, there is a genuine dispute with the design ground
motions and response spectra for the ISFSI that are discussed in the SAR. Therefore, in this
regard, the proposed contention lacks basis.

1. NRC Regulations Preclude Reopening Seismic Source
Characterization Issues.

The NRC issued full power operating licenses (“OLs”) to PG&E for DCPP, Units
1 and 2, in November 1984 and August 1985, respectively. The OLs were based on a fulsome
technical review at the time of geological and seismological data. Seismic issues were also fully
addressed in the NRC hearing process on the OL application, and SLOMFP was an intervenor in
those proceedings. See, e.g., Pac. Gas & Elec. Co. (Diablo Canyon Nuclear Power Plant, Units
1 & 2), ALAB-644, 13 NRC 903 (1981) (pointing out that the Licensing Board’s conclusions on
the limiting earthquake on the Hosgri fault were not challenged, but comprehensively addressing
contentions on the seismic reanalysis of Diablo Canyon based on the Hosgri characterization,
including contentions related to ground motions at the plant site and the response spectra used in
the Hosgri design re-analysis); Pac. Gas & Elec. Co. (Diablo Canyon Nuclear Power Plant, Units
1 & 2), ALAB-763, 19 NRC 571 (1984) (addressing seismic design reverification issues); Pac.
Gas & Elec. Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-811, 21 NRC 1622
(1985) (addressing seismic design reverification issues pertaining to Unit 2).

Specifically, at the time of licensing DCPP for operation, the geological and

seismic characteristics of the region and the site were reviewed by PG&E and the NRC based on



the data compiled and studies completed at the time, the recommendations of the United States
Geological Survey (“USGS”), and review by the Advisory Committee on Reactor Safeguards
(“ACRS”), and in accordance with 10 C.F.R. Part 100, Appendix A. The NRC required a Safe
Shutdown Earthquake (“SSE”) for DCPP represented as a horizontal peak ground acceleration
(“PGA”™) of 0.75g based on a postulated magnitude 7.5 earthquake on the Hosgri fault located at
5 km from the DCPP site.!? This is referred to as the Hosgri ground motion for DCPP. PG&E
reanalyzed the applicable existing plant structures, and made modifications as necessary, to
confirm the plant’s ability to accommodate the Hosgri ground motion. The Hosgri earthquake
ground motion supplemented the previous DCPP seismic design bases developed during the
construction permit review at a time when NRC regulations in Part 100 Appendix A governing
seismic design were still under development. The original design bases were known as the
Design Earthquake (“DE”) and Double Design Earthquake (“DDE”).

In addition, in the DCPP OLs the NRC included a license condition requiring
PG&E to develop and implement a program to reevaluate and confirm the seismic design bases
used for DCPP. In accordance with that license condition, PG&E developed and implemented
what is known as the Long Term Seismic Program (“LTSP”). The LTSP Final Report was
submitted to the NRC in July 1988, including detailed evaluations of existing and new geologic
and seismologic data related to characterization of seismic sources of significance to the Diablo

Canyon site.!> This enabled PG&E to conclude that a maximum earthquake magnitude of 7.2 on

12 NUREG-0675, NRC Supplemental Safety Evaluation Report 4 (“SSER 4”), Diablo
Canyon Nuclear Power Plant (May 1976).

1 PG&E Letter No. DCL-88-192, Docket Nos. 50-275, 50-323, “Long Term Seismic
Program Completion” (July 31, 1988).



the Hosgri fault zone provides a very conservative basis for evaluating the adequacy of the

power plant structures, systems, and components.

The NRC conducted a thorough review of the LTSP, over several years,

evaluating significant new information and studies related to characterizing the seismic sources

at DCPP. The NRC again consulted with the USGS, its other consultants, and the ACRS.™ In

June 1991, the NRC Staff issued its full report on the results of the LTSP, and concluded that the

DCPP license condition had been met.!” Based on the LTSP review of data and seismic source

characterizations, the NRC concluded that:

. PG&E’s LTSP conclusion was acceptable that the maximum or
controlling earthquake associated with the Hosgri fault has a
magnitude of 7.2 and could be located (for calculating ground
motions at the site) on the strand of the Hosgri fault zone that is
nearest to the site (i.e., 4.5 km from the site).

. The ground motion at the site should be evaluated for an
earthquake on the Hosgri fault that is 2/3 strike-slip and 1/3 reverse
slip. Specifically, response spectra were developed using weighted
probabilities of the three potential styles of faulting (65 percent
strike-slip, 30 percent oblique, 5 percent thrust).

15

The LTSP and NRC review specifically took place from April of 1984 to September of
1991, a total of seven years and five months. During this time over sixty noticed public
meetings were held, including the NRC, NRC consultants, the USGS, University of
Nevada professors and graduate students, a Ground Motion Panel consisting of four
distinguished professors, a Soil Structure Interaction Panel consisting of four
distinguished professors, a Fragility Panel consisting of distinguished engineers from the
Brookhaven and Sandia National Laboratories, and engineers from EQE, Inc. and a PRA
Advisory Panel consisting of distinguished engineers from Brookhaven Laboratory. In
addition, independent studies for the NRC were conducted by Dr. David B. Slemmons,
University of Nevada, on geology, seismology, and tectonics; Dr. Kenneth Cambell of
EQE on empirical ground motions; Dr. Anestis S. Veletsos on soil/structure interaction;
Dr. Michael Bohn, Sandia National Lab, on seismic risk; Dr. James Johnson, EQE, Inc.,
and Dr. M. K. Ravinda, EQE, Inc., on fragility; and the Brookhaven National Laboratory
on probabilistic risk assessment. All of these activities were reviewed at a series of
public ACRS meetings.

NUREG-0675, NRC Supplemental Safety Evaluation Report 34 (“SSER 34”), Diablo
Canyon Nuclear Power Plant, at 1-7 (June 1991).



Canyon will continue to be the original design basis plus the Hosgri evaluation basis, along with
the associated analytical methods, initial conditions, etc.”!” In September 1991 the ACRS held a
final meeting and concurred with the NRC Staff safety evaluation in SSER 34. Therefore, after
completion of the LTSP, the DCPP design basis effectively encompassed the original DE and

DDE, plus the Hosgri seismic design from the operating license process. Furthermore, the

The NRC’s estimate of horizontal and vertical ground-motion
response spectra at the site were equal to or less than PG&E
estimates except at certain response frequencies (the
“exceedences”);

PG&E’s analysis of the horizontal and vertical exceedences was
acceptable and confirmed that the plant seismic margins are
adequate to accommodate the exceedences.'®

The NRC Staff further emphasized that the “seismic qualification basis for Diablo

NRC’s SSER 34 on the LTSP concluded:

The LTSP has served as a useful check on the adequacy of the seismic
margins and has generally confirmed that the margins are acceptable. For
future plant design modifications, the staff concludes that LTSP spectra,
increased to envelope the exceedences in the vertical and horizontal
spectra discussed in Section 2.5.2.3 of this SSER, should be used to verify
that the plant high confidence of low probability of failure (HCLPF)
values remain acceptable (Section 3.3 of this SSER). PG&E has agreed
(Shiffer, 1991) to review future plant modifications in the light of the
findings of the LTSP, and is currently developing an implementation
procedure for that purpose.'®

16

17

18

NRC SSER 34, at 1-5 through 1-7. An excellent illustration of the scope of effort
associated with the LTSP and the NRC review of the LTSP leading to these conclusions
is provided by the “Chronology of LTSP Review” in Appendix A of SSER 34. The
Chronology spans 13 years and takes up 12 pages in the appendix. An exhaustive list of
references is also included in Appendix C to SSER 34.

10



Therefore, the NRC captured in the DCPP seismic design going forward the LTSP confirmatory
response spectra, including the exceedences based on a composite source characterization
including both strike-slip and reverse components.

PG&E explained in the Part 72 Application SAR that DCPP design basis ground
motions were used for the design of the ISFSI in accordance with 10 C.F.R. 72.102(f). That
regulation provides that “[f]or sites that have been evaluated under the criteria of Appendix A of
10 C.F.R. Part 100, the [ISFSI Design Earthquake (“DE”)] must be equivalent to the safe
shutdown earthquake (SSE) for a nuclear power plant.” This regulation obviates re-review of the
seismic design basis (including the source characterization of the design earthquake and the
corresponding ground motions and response spectra at the site) for a co-located ISFSI. For the
DCPP ISFSI, PG&E utilized the original design earthquakes (the DE and DDE), plus the Hosgri
re-evaluation. Further, consistent with its commitment at the time of the LTSP, PG&E
incorporated the LTSP response spectra. The ISFSI seismic design therefore is based upon a
composite of the bounding ground motions and response spectra of the four prior earthquake
ground motions (DE, DDE, Hosgri, LTSP) across the range of previously calculated frequencies.
See generally SAR Section 2.6.2. The contention is barred by 10 C.F.R. § 72.102(f) which
defines the design earthquake for the co-located ISFSI as equivalent to the design earthquake

(and ground motions) for the power plant.19

This approach is also reflected in the NRC’s recently proposed rule, “Geological and
Seismological Characteristics for Siting and Design of Dry Cask Independent Spent Fuel
Storage Installations and Monitored Retrievable Storage Installations,” 67 Fed. Reg.
47,745 (July 22, 2002). The proposed rule would give an applicant for a Part 72 specific
license for dry cask storage, located in the western United States or in areas of known
seismic activity, and co-located with a nuclear power plant, an option of using the
existing design criteria for the nuclear power plant for determining the design earthquake.
See, e.g., 67 Fed. Reg. at 47,747, col. 1-2; 47,748, col. 3; 47,750, col. 3; 47,754, col. 2.
The proposed rule specifically reflects that “the criteria used to evaluate existing NPPs

11



Proposed Contention TC-1 does no more (or less) than challenge the seismic

source characterization for the DCPP site. However, NRC regulations for ISFSIs, 10 C.F.R.

§ 72.40(c), also provide that:

For facilities that have been covered under previous licensing actions
including the issuance of a construction permit under Part 50 of this
chapter, a reevaluation of the site is not required except where new
information is discovered which could alter the original site evaluation
findings.

No new information is cited in the proposed contention. Rather, in challenging the fault

mechanism (strike-slip versus reverse/thrust) and location, the proposed contention specifically

seeks to re-open old issues thoroughly addressed in connection with the power plant?® (Further,

no contention is made, and no basis is provided, to challenge the conclusion in the SAR, Section

2.6.2.3, that the power block and ISFSI site soil conditions are comparable and therefore that the

DCPP ground motions are applicable.) All three aspects of this proposed contention cannot, as a

matter of law, be admitted.

20

[nuclear power plants] are considered to be adequate for ISFSIs, in that the criteria have
been determined to be safe for NPP licensing, and the seismically induced risk of an
ISFSI or MRS is significantly lower than that of a NPP.” Id. at 47,748.

The policy inherent in this regulation is similar to that in the judicial concepts of res
Jjudiciata and collateral estoppel. Those doctrines may be applied in administrative
proceedings to bar relitigation of previously resolved factual issues. See Ga. Power Co.
(Vogtle Elec. Generating Plant, Units 1 & 2), CLI-93-6, 38 NRC 25, 38 n.27 (1993); Ala.
Power Co. (Joseph M. Farley Nuclear Plant, Units 1 & 2), ALAB-182, 7 AEC 210, 214-
15, remanded on other grounds, CLI-74-12, 7 AEC 203 (1974); Carolina Power & Light
Co. (Shearon Harris Nuclear Power Plant), ALAB-837, 23 NRC 525, 536 (1986).
Collateral estoppel in particular precludes relitigation of issues of law or fact which have
been finally adjudicated. Toledo Edison Co. (Davis-Besse Nuclear Power Station, Units
1, 2 & 3), ALAB-378, 5 NRC 557, 561 (1977). The purpose of the doctrine “is to
prevent continuing controversy over matters finally determined and to save the parties
and boards the burden of relitigating old issues.” Safety Light Corp. (Bloomsburg Site
Decommissioning and License Renewal Denials), LBP-95-9, 41 NRC 412, 442 (1995).
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2 The Bases Offered Do Not Demonstrate a Genuine Issue.

The three specific bases offered by SLOMFP are further discussed below to
demonstrate that these issues have been previously addressed and that there is no basis provided
to establish, under 10 C.F.R. § 2.714(b)(2)(iii), a genuine dispute with respect to the ground
motions and response spectra utilized in the design of the ISFSI.

a. Basis a: Reverse or Thrust Faults

With respect to the ISFSI design basis earthquake source characterization,
SLOMFP argues that PG&E “assumes” that the Hosgri fault is a “purely” strike-slip fault. In
alleged contrast, SLOMFP contends that the seismic analysis should consider “the oblique fault
character, with thrust or reverse slip in combination with the right-slip.” (SLOMFP Contentions
at 3.) SLOMEFP cites several references for the proposition that “the south-central California
coastal zone is an area dominated by oblique-shortening.” Thus, the proposed contention asserts,
PG&E should re-evaluate the “seismic hazard” at DCPP to include “the real potential for large
oblique-reverse earthquake ruptures in close proximity to the subject site.” (SLOMFP
Contentions at 5.)

As discussed above, the fundamental seismic source characterization for the
DCPP site was fully addressed during licensing of DCPP and during the LTSP. As observed by
the Appeal Board in ALAB-644, 13 NRC at 913, the Licensing Board concluded that a 7.5
magnitude earthquake is the largest likely on the Hosgri fault and that the Intervenors found this

“acceptably conservative.” Another component of a seismic source characterization is the
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2l During licensing and the LTSP, data was evaluated and

mechanism of the limiting fault.
arguments were made regarding whether the Hosgri fault zone is strike-slip, reverse/oblique, or
reverse (“thrust”) fault. PG&E’s conclusion in the LTSP, based on substantial study, was that
the Hosgri fault zone is characterized by “high-angle, strike-slip displacement.” Nonetheless,
based on its review, the NRC Staff in SSER 34 on the LTSP adopted the conservative composite
source characterization described above. For developing DCPP response spectra the NRC Staff
characterized the Hosgri fault as 2/3 strike-slip and 1/3 thrust slip (reverse-slip with a low dip
angle). Therefore, because PG&E in the ISFSI design utilizes the final LTSP spectra (where
those spectra are more conservative than the DE, DDE, or Hosgri spectra), it is simply incorrect
for SLOMFP to maintain that PG&E is assuming a 100 percent strike-slip fault. Even if the
entire issue of the fault mechanism were re-opened (contrary to the regulations discussed above),
the proposed contention is based on a faulty premise.

Furthermore, a careful reading of the proposed contention demonstrates that it
actually focuses only on PG&E’s assumption of a strike-slip fault at SAR page 2.6-33.
(SLOMFP Contentions, at 2, 3.) While SLOMFP shows no understanding or focus in its
discussion, that SAR section (Section 2.6.2.5) is in fact focused on only one issue: the ISFSI
long-period earthquake spectra (“ILP”). This relates to the response spectra at greater than 2.0
seconds, which is relevant only to issues of slope stability and postulated cask transporter sliding.
Because the near-fault effect of directivity is stronger for strike-slip earthquakes than for thrust-

slip earthquakes as discussed in SAR Section 2.6.2.5, PG&E for conservative reasons maximized

2 Factors included in the characterization, for purposes of calculating the ground motions at

the site and developing structural response spectra, include the magnitude and location of
the fault, the site characteristic (e.g., “rock” or “soil””), and the fault mechanism. More
recent analysis techniques also incorporate the geometry of the fault (“hanging wall”
versus “foot wall”), directivity, and fling.
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the directivity effects for the ILP by adopting a strike-slip fault for the long-period response. In
this long-period response range (the period greater than 2.0 seconds) characterizing the fault as
reverse-slip as suggested by SLOMFP would actually result in /ower ground motions than used
by PG&E for the ILP. Nothing in the basis statement for the proposed contention therefore
provides a meaningful basis to challenge the ISFSI long-period response spectra or the
discussion in the SAR.

In sum, the proposed contention merely references papers and data—including
LTSP data and data presented in the SAR—to re-argue the fundamental source mechanism of the
Hosgri fault zone. That issue is beyond the scope of this proceeding. Moreover, any challenge
to the long-period spectra discussed in SAR Section 2.6.2.5 is lacking in both specificity and
basis.

b. Basis b: East Dipping Fault

SLOMFP next contends that “an important effect of considering an oblique-
reverse character for major earthquakes along the Hosgri fault zone is to realize that the fault is
not vertical, but instead has an east to northeast dip.” (SLOMFP Contentions at 5.) SLOMFP
cites to references demonstrating “numerous east-dipping reverse or thrust faults in the region,
including faults within the mapped HOSGRI fault zone.” (Id.) Thus, SLOMFP states that, “with
an east to northeast dip, the closest distance of the fault surface to the DCPP and ISFSI [sic] is
significantly closer” to the site than the figure used in PG&E’s design ground motion
evaluations, and “the epicenter of such an earthquake could lie directly beneath” DCPP.
(SLOMFP Contentions at 6.)

In this basis, SLOMFP is again fundamentally challenging the seismic source
characterization (i.e., the characteristics of the controlling fault) for the desigﬁ earthquake for

DCPP and the ISFSI. The “dip” of the Hosgri fault was previously specifically evaluated as part
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of the LTSP. Based on PG&E’s LTSP analyses, the NRC concluded that the dip of the Hosgri
fault is between 60 and 90 degrees over most of its length through the seismogenic zone.”
Reopening that issue for the ISFSI is now precluded by regulation.

Apart from the legal bar, PG&E also finds no technical basis in this aspect of the
proposed contention to justify re-opening the source characterization issue in this proceeding.
The set of data referenced in the basis for this proposed contention that is actually related to the
Hosgri fault zone is not new data. The data of J.K. Crouch and others cited by SLOMFP was
presented as a basis to reopen the DCPP OL proceeding and to stay issuance of the license in
1984 and 1985. The motion to reopen was dismissed. Pac. Gas & Elec. Co. (Diablo Canyon
Nuclear Power Plant, Units 1 & 2), ALAB-782, 20 NRC 838 (1984). The request for a stay was
denied. Pac. Gas & Elec. Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2), CLI-85-14,
22 NRC 177, 178-80 (1985). In any event, however, these matters were specifically evaluated
during the LTSP.

An additional set of data now cited by SLOMFP in this proposed contention,
including more recent studies referenced related to the ground motions of “larger reverse or
thrust” faults, is not addressed to the Hosgri fault zone source for DCPP and therefore has no
clear relevance. The source for the DCPP design ground motions has been previously
characterized. SLOMFP’s assertion that ground motions for reverse or thrust faults may be
larger than for faults with another focal mechanism, while perhaps true, is an assertion without
applicability. SLOMFP’s assertion of “selective ignorance” on the part of PG&E is gratuitous

and unfounded.??

2 See, e.g., SSER 34, at 2-19.

23 Applicable to bases a and b, SLOMFP also references the data presented in the SAR
Figures 2.6-40 through 2.6-42. These Figures present seismicity data from October 1987
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Moreover, in this basis SLOMFP again fails to provide any evidence on which to
conclude that the DCPP design ground motions and response spectra are in any way inadequate.
No expertise is presented with respect to the calculation of ground motions given a seismic
source, or in the development and analysis of the response spectra (including the ILP).
Accordingly, apart from re-raising old issues previously related to the source characterization,
there is no genuine dispute demonstrated with respect to the ISFSI response spectra. There is no
basis to justify admission of a contention.

c. Basis c: Fault Location

Lastly, SLOMFP argues that PG&E’s seismic analysis is not conservative
because PG&E uses a vertical fault plane, and places the plane on the “more distant side” of the
fault zone. (SLOMFP Contentions at 6-7.) Based on its assertions regarding the location of the
1927 Lompoc earthquake, SLOMFP contends that PG&E should re-evaluate the ground motions
including the concept of “focusing” and “fling.” Such a re-evaluation would, according to
SLOMFP, “require re-evaluation of all the subsequent secondary hazard issues, including
earthquake-induced slope failure, liquefaction or lurching (surficial ground failures due to
extreme shaking), tsunami, and possible secondary faulting in the hanging wall of the active fault
surface beneath the coastline.” (SLOMFP Contentions at 8.)

This proposed contention again challenges a component of the seismic source
characterization for the design earthquake for DCPP — the location of the maximum or

controlling fault. This issue also was fully addressed during both the OL review, the Hosgri re-

through January 1997. SLOMFP asserts that this data somehow supports the conclusion
that the Hosgri fault activity is reverse fault with an eastern dip. On its face, the data
does not support that conclusion. See in particular SAR Figure 2.6-41, seismic cross
section B-B. The fault activity appears nearly vertical. In addition, focal mechanisms for
earthquakes located within the Hosgri fault zone indicate strike-slip solutions with
steeply dipping fault planes (see SAR Figure 2.6-42).
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evaluation (in which a magnitude 7.5 earthquake was assumed at 5 km from the site), and the
LTSP (in which the controlling earthquake was demonstrated to be a magnitude 7.2 earthquake
on the Hosgri fault at 4.5 km from the site). The Hosgri and LTSP sources and response spectra
were utilized in the ISFSI design and the location and magnitude of the source cannot be raised
again in this proceeding.

This basis in particular focuses on the 1927 Lompoc earthquake. SLOMFP
assigns a magnitude of 7.3 to this earthquake and argues that PG&E has “removed” it from
consideration. This argument is, however, baseless. The magnitude and location of the 1927
Lompoc earthquake was a matter specifically and fully addressed during the LTSP. The NRC’s

SSER 34 states:

The location and structural association of the 1927 Lompoc earthquake
has been an issue because it is the largest historical event to have occurred
in the region and it provides a lower bound for the maximum credible
earthquake for the associated structure. The 1927 Lompoc earthquake
occurred off shore and coverage by seismic stations was sparse. Prior to
the LTSP review, the USGS estimated the magnitude of the 1927 Lompoc
earthquake to be magnitude 7.3. PG&E reevaluated the magnitude using
the California Institute of Technology database and found that the average
surface-wave magnitude (Ms) was 7.0. The [NRC] staff agrees with the
PG&E position that the Ms of the Lompoc earthquake was 7.0.

The staff finds the PG&E evaluation of the epicenter of the 1927 Lompoc
earthquake was thorough and agrees with PG&E that the 1927 earthquake
did not occur on the Hosgri fault zone. Because of its offshore location
and epicentral uncertainty, it is difficult to associate the 1927 epicenter
with a specific geological structure. However, several northeast-dipping
reverse faults have been observed on seismic lines in the vicinity of the
epicenter; the trend and sense of slip on these faults agree with the fault
plane solution.?*

24 NRC SSER 34, at 2-33 through 2-34.
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Indeed, current seismological maps published by the State of California now formally locate the
1927 Lompoc earthquake off the Hosgri fault, with a magnitude and location that is consistent
with PG&E’s conclusions.?®

Other arguments included in this basis related to “secondary hazard issues™ are
conclusory at best, and largely dependent on the argument that the design earthquake source
should be re-characterized as one with a “reverse focal mechanism.” No specific basis is
provided with respect to the information in the PG&E ISFSI SAR on slope stability (see SAR
Section 2.65) or liquefaction (see, e.g., SAR Section 2.6.4.5). Similarly, no basis is provided to
support a concern for a tsunami at the proposed DCPP ISFSI, which is at an elevation of 300
feet. Accordingly, in this basis SLOMFP has again failed to demonstrate the existence of a

genuine dispute on a material issue.

B. TC-2 — PG&E’s Financial Qualifications Not Demonstrated

SLOMFP’s proposed Contention TC-2 is the first of several similar financial
qualifications contentions. Contention TC-2 broadly argues that — because of the pending
bankruptcy reorganization of PG&E — the Application does not meet the financial qualifications
requirements set forth at 10 C.F.R. § 72.22. The amended petition divides this proposed
contention into five subparts. While the five subparts are somewhat overlapping and redundant,

they can be distilled to the five following bases:

. Basis a: Because PG&E is in a bankruptcy, its financial future and
viability is “unknowable.”

. Basis b: PG&E’s reliance for financial qualifications on recovery
through the rate process is “questionable” — because PG&E

cannot recover ‘“construction work in progress” expenses; because

25 T. Toppozada, D. Branum, M. Peterson, C. Hallstrom, C. Cramer, M. Reichle,

“Epicenters of and Areas Damaged by M>5 California Earthquakes 1800-1999,” Map
Sheet 49, California Department of Conservation, Division of Mines and Geology (2000).
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PG&E is in bankruptcy (see basis a); because of pending litigation
against PG&E’s parent company, PG&E Corporation (see basis €);
and because it is allegedly not clear that PG&E will emerge from
bankruptcy with debts repaid (see basis a).

o Basis_c: The financial qualifications showing is inadequate
because the licensee will not be a rate-regulated utility following
the implementation of the plan of reorganization.

. Basis d: Based on excerpts from various public documents, it does
not appear that PG&E can make capital investments and borrow
sufficient funds to cover ISFSI construction and operating costs.

. Basis e: The lawsuit brought by the California Attorney General
against PG&E Corporation “must be resolved.”

Each of these five bases is discussed individually below. None establishes a
genuine dispute of material law or fact with respect to PG&E’s financial qualifications to
construct and operate the ISFSI. Therefore, this proposed contention should be rejected in its
entirety.

1. Basis a: The Mere Fact of Bankruptcy Does Not Establish a
Specific Financial Qualifications Dispute.

SLOMFP first contends that, because PG&E is currently in bankruptcy, it is
“unknowable” whether PG&E will emerge from bankruptcy a “viable entity,” and, if it does, the
extent of the resources that will remain available to it. (SLOMFP Contentions at 13.) SLOMFP
makes no specific challenge here with respect to the data provided in connection with the Part 72
Application and the basis for PG&E’s financial qualifications to construct and operate the
proposed ISFSI. This basis asserts no more than the mere fact of the pending bankruptcy
proceeding and the associated uncertainty involved in predicting the outcome of the bankruptcy
confirmation process. However, the pending bankruptcy proceeding and the attendant
uncertainty regarding the proposed reorganization alone do not establish that a genuine dispute

exists on a material issue of law or fact.

20



PG&E indeed filed a voluntary petition for reorganization under Chapter 11 of the
United States Bankruptcy Code on April 6, 2001. Pursuant to 10 C.F.R. § 50.54(cc), the licensee
immediately notified the NRC that the petition for relief had been filed.?® The same day, NRC
Chairman Meserve notified California Governor Davis of the NRC’s ongoing regulatory
oversight functions. Chairman Meserve stated, in pertinent part:

Our ongoing regulatory oversight and our inspections to date confirm that
the present financial situation has had no impact on PG&E's ability to
operate its units safety [sic] and in accordance with our requirements.
Our inspectors are particularly sensitive to signs of curtailment of required
activities that may impinge on safety. . . Representatives from PG&E have
informed us that they have adequate operating funds to conduct safe
operation of Diablo Canyon in accordance with our regulations. With

respect to decommissioning funds . . . [tJhe most recent reports . . . show
that [PG&E’s] decommissioning accounts for its nuclear facilities are
sufficiently funded.

Letter, R.A. Meserve, NRC, to the Honorable Gray Davis, dated April 6, 2001 (appended hereto
as Attachment 1)(emphasis added). PG&E and operations at DCPP have remained subject to
NRC oversight continuously since the Chapter 11 petition was filed. With respect to NRC
requirements, however, there is no presumption that, because of the bankruptcy filing, PG&E is
not financially qualified to continue its day-to-day operations, such as operating the power plant
and developing the ISFSI. While the NRC remains attuned to the potential for performance
problems that might result from financial difficulties, any such issues would be addressed —
when and if they were to arise — as an ongoing regulatory matter.

It is also important that PG&E has filed for Chapter 11 reorganization, not for
Chapter 7 liquidation. The distinction reflects that PG&E remains a going concern — a solvent

debtor-in-possession — continuing to conduct day-to-day operations under the protection of the

26 See Letter, G.M. Rueger, PG&E, to E.W. Merschoff, NRC, “Notification of Filing of
Voluntary Bankruptcy Petition of Pacific Gas and Electric Company — 10 CFR
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bankruptcy process. PG&E and its parent corporation, PG&E Corporation, have filed with the
Bankruptcy Court a comprehensive Plan of Reorganization (“Plan”) for PG&E.”” An alternative
plan has been filed by the California Public Utilities Commission (“CPUC”). These plans are
being considered by the Bankruptcy Court through the confirmation process. While the outcome
may be “uncertain,” any plan of reorganization ultimately confirmed by the Bankruptcy Court
would need to be approved in accordance with Section 1129 of the Bankruptcy Code, 11 U.S.C.
§ 1129. (That section provides that the Bankruptcy Court shall confirm a plan if thirteen
specified requirements are met.) Confirmation of a plan of reorganization is certainly anticipated
prior to construction of the ISFSL.2  The principal objective of a Chapter 11 case is the
confirmation and consummation of a plan which would ultimately discharge the debtor from
debt that arises prior to the date of confirmation of the plan and which would substitute the
obligations specified under the confirmed plan.?’ Neither the current bankruptcy proceeding nor
the potential reorganization provides a basis to broadly challenge PG&E’s long-term, post-plan
confirmation, ability to cover ISFSI construction and operating costs.

Pending the outcome of the bankruptcy case, as stated in the Application (at

page 4), the funds necessary to cover the costs of designing, constructing, and operating the

50.54(cc),” dated April 6,2001.

2 The Plan (and the associated Disclosure Statement) was originally filed with the

Bankruptcy Court on September 20, 2001. Various amendments to the Plan have been
subsequently filed.

28 Following the completion of voting and confirmation hearings on the proposed plans, it is

currently anticipated that a Confirmation Order will be issued by the Bankruptcy Court
by December 31, 2002.

2 This is the fundamental purpose of Chapter 11 reorganization. “Chapter 11 embodies a

policy that it is generally preferable to enable a debtor to continue to operate and
reorganize its business rather than simply to liquidate a troubled business.” 7 Collier on
Bankruptcy, § 1100.01 (Alan N. Resnick & Henry J. Sommer eds., 15th ed. rev’d 2002).
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ISFSI will derive from electric rates and from electric operating revenues. See Decision 02-04-
016, Opinion Adopting Revenue Requirements for Utility Retained Generation, 2002 WL
088148 (Cal. P.U.C. Apr. 4, 2002), slip op. at 23-25° In that decision, PG&E’s retained
generation was specifically returned to the regulated rate base. SLOMFP has not specified, in
either this basis for the proposed contention or the declaration of its financial advisor, any
information — other than the mere fact of “the bankruptcy” — to support the proposition that
PG&E is not presently viable or that it will be unable to meet NRC requirements for safe
construction and operation of the ISFSI. The pending bankruptcy proceeding and plan of
reorganization do not alter PG&E’s current access to the ratemaking process to cover prudently
incurred expenses. Nor do they alter NRC’s ongoing safety oversight. This proposed sub-issue
should be rejected for lack of specificity and basis.

2. Basis b: PG&E'’s Status as a Utility Establishes Reasonable
Assurance of Financial Qualifications.

In this basis, SLOMFP raises several questions related to PG&E’s cost recovery
through electric rates, as follows: (1) construction work in progress (“CWIP”) generally is not
recoverable in rates, until operation is under way; (2) PG&E’s ability to recover operating costs
from the rate base is “questionable,” due to its bankruptcy (discussed above in connection with
basis a) and pending litigation against PG&E’s parent (discussed below in connection with basis
€); and (3) PG&E is in bankruptcy “because it has incurred costs in excess of what it has been
able to recover from the rate base,” and, thus, it is unclear whether any rates recovered by PG&E
will be sufficient to “make it whole again, sufficient to ensure that it operates safely and does not

cut corners.” (SLOMFP Contentions at 14-15.)

30 As also stated in the Application (at 4-5), for the period 2026 to 2040, as well as for the
period thereafter until the fuel is removed from the site, costs will be derived from the
Decommissioning Fund.
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First, SLOMFP erroneously contends here that PG&E’s current Chapter 11 status
changes its ability to recover operating costs from the rate base. As discussed above, the CPUC
has established interim cost-of-service revenue requirements for PG&E’s utility-retained
generation, énd has specifically returned DCPP to the rate base. See Decision 02-04-016, 2002
WL 988148, slip op. at 23-25. There is nothing “questionable” about PG&E’s access to the rate
process for DCPP expenses. It is a fact. This argument does not raise a genuine issue.

Second, the argument regarding CWIP is unsupported and misplaced. No citation
is given to a statute or regulation that would require deferring recovery of costs related to an
ISFSI at an operating power plant. In fact, to date PG&E has been expensing the costs
associated with development of the ISFSI. Going forward under rate regulation, PG&E has
included costs associated with the ISFSI in its 2003 General Rate Case pending before the
CPUC. While PG&E’s ability to recover expenditures in the rate base is always subject to a
prospective reasonableness review, this is not a unique situation and does not present a genuine
issue of material fact or law in this proceeding. SLOMFP has shown no basis whatsoever for an
argument that PG&E cannot cover ongoing expenses associated with the ISFSI through ongoing
operating revenues and cash flows, through the normal, ongoing ratemaking proce:ss.3 !

SLOMFP claims “PG&E must retire enormous debts” and that it is not clear
whether any rates recovered by PG&E will be “high enough to make it whole again, sufficient to

ensure that it operates safely and does not cut any corners.” (SLOMFP Contentions at 15.)

A In this regard, it is also important to note that — as discussed in the Application — the

ISFSI, once authorized, will actually be built in phases. See, e.g., ER §§ 3.1, 3.2.
Sections of the ISFSI pad will be completed as needed. Similarly, casks will be ordered
from the vendor as needed, not all at once. This normal and prudent staging serves to
minimize the cash flow impacts of construction costs.
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However, the argument confuses day-to-day cash flows and ongoing rate recovery with the
bankruptcy reorganization to address past debts.

With respect to operating expenses, PG&E is presently the Part 72 applicant.
Expenses incurred by PG&E are currently recoverable through rates, including the proposed
ISFSI costs. This process is available without regard to “debts.” With respect to “debts,” the
object of the bankruptcy reorganization under Chapter 11 is to reaffirn PG&E’s financial
viability. Any plan ultimately confirmed by the Bankruptcy Court should provide necessary cash
and increased debt capacity to enable PG&E to repay creditors, restructure existing debt, and
emerge from the Chapter 11 bankruptcy case with a strong and sustainable business.*
Therefore, the muddled argument regarding recovering past debts in future rates is baseless and
no support for a contention.

Finally, the speculative concern included in this basis about *“cost cutting” is also
not a valid basis for a contention. The ISFSI construction and operation would be subject to
ongoing NRC oversight.”> SLOMFP has provided no basis on which to assume that PG&E
cannot or will not fulfill its responsibilities under the AEA. Accordingly, this basis is
insufficient to meet the requirements of 10 C.F.R. § 2.714.

3. Basis ¢: PG&E'’s Financial Qualifications as a Rate-Regulated
Utility Are Appropriately Considered in This Proceeding.

SLOMFP argues that PG&E’s Application as a rate-regulated utility is

“disingenuous” because, under the Plan of Reorganization connected with PG&E’s bankruptcy

32 The PG&E Plan specifically provides for payment of allowed claims in full. The

adequacy of the competing reorganization plans, however, is certainly beyond the scope
of this proceeding.

3 Petitioners would be free to raise any future compliance matters under the process

established in 10 C.F.R. § 2.206.
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petition, DCPP will be transferred to a new generating company separate from PG&E
Corporation. (SLOMFP Contentions at 15.)

This basis does not demonstrate a genuine dispute with respect to a material issue
of law or fact and should be rejected. As discussed above and stated in the Application, PG&E is
the applicant for the Part 72 license. PG&E is an electric utility subject to economic regulation
by the CPUC, with revenues based upon traditional cost-of-service rates. It is anticipated that, as
indicated in the Part 72 Application, as long as PG&E remains the applicant or licensee ISFSI
costs will be covered by revenues derived from electric rates. Information on those costs as
required to meet 10 C.F.R. § 72.22(e) is provided in the Application and its supplements, and
there is nothing in the proposed contention to specifically challenge that information.

With respect to the charge that the Application is disingenuous, the contention is
unfounded. As stated in the Application, and even more clearly in a supplement to the
Application dated June 7, 2002,>* if PG&E’s proposed reorganization Plan is confirmed by the
Bankruptcy Court, and if the Part 50 license transfer is approved by the NRC, and if the Plan is
implemented, then PG&E will amend the Part 72 Application such that Electric Generation LLC
(“Gen”) would become the applicant/licensee. Accordingly, the basis for financial qualifications
would change. Capital and operating costs related to DCPP and the ISFSI would be covered by
revenues from merchant sales of electricity. The financial qualifications issues germane to the
Plan and operation of DCPP are already being addressed by the NRC in its review of the DCPP
Part 50 license transfer, subject to the associated NRC hearing process. (SLOMFP did not seek

to participate in that process.) ISFSI expenses, which constitute only a small portion of DCPP

34 PG&E Letter DIL-02-008 from L. Womack, PG&E, to the NRC Document Control
Desk, “Supplemental General and Financial Information — 10 CFR 72.22,” dated June 7,
2002.
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"

expenses, are inherently addressed in the financial projections submitted in conjunction with the

license transfer application. Those matters are beyond the present scope of review since they are

subject to review in the Part 50 transfer context. At a minimum, those issues are premature on

this docket.>* And, at bottom, SLOMFP does not present any factual or legal basis to

challenge Gen’s financial qualifications to cover ISFSI expenses.36 This issue is not admissible.

35

36

In its recent Memorandum and Order denying requests to stay this proceeding, the
Licensing Board noted that, in considering contention admissibility, it will consider “the
degree to which it can delve into financial qualifications matters in connection with the
PG&E ISFSI application.” LBP-02-15, 56 NRC __, slip op. at 10 n.7 (July 15, 2002).
The financial viability of Gen is being addressed by the NRC Staff in reviewing the Part
50 license transfer application, and interested parties have had the opportunity to raise
financial qualifications issues in the adjudicatory proceeding associated with that
application and currently pending before the Commission. In order to approve the license
transfer, the NRC must find that, among other things, the transferee (Gen) satisfies the
NRC’s financial qualifications requirements set forth at 10 C.F.R. § 50.33. If Gen does
not satisfy those requirements, the Part 50 license transfer cannot be approved and Gen
would not become the Part 72 licensee. Accordingly, under either scenario (PG&E as the
a