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II. SUMMARY OF THE ARGUMENT 

The NRC argues that in order to gain admission of a contention demanding a new 

EIS for expanded spent fuel pool storage at Harris, Orange County was required to 

describe in detail a scenario for every accident it wished the NRC to consider in a new 

EIS. This argument misstates the standard for requiring a new EIS as set forth in Marsh 

v. Oregon Natural Resources Council, 490 U.S. at 374. Under Marsh, Orange County 

simply was required to show the existence of new information that would change the 

Commission's previous conclusion in the 1979 GEIS. Orange County satisfied the 

Marsh standard, by presenting new information about the behavior of spent fuel under 

drainage conditions that fatally undermined the 1979 GEIS's conclusion that pool 

drainage accidents would have minimal consequences. In presenting this new 

information, Orange County also satisfied the NRC's own admissibility standard by 

describing the new information with specificity, detail, and documented support.  

Having met the Marsh and NRC admissibility tests, Orange County was entitled 

to a hearing on whether a new EIS must be prepared. If Orange County prevailed in the 

hearing, it would then be incumbent on the NRC to evaluate in a new EIS the plausibility 

of a range of accident scenarios involving loss of pool water. The NRC could not shift 

that responsibility to Orange County by recasting it as a threshold pleading requirement.  

In any event, in the limited hearing that the NRC did allow regarding the 

plausibility of a single seven-step accident scenario, the agency violated NEPA and failed 

to hold the NRC Staff to its burden of proving that the likelihood of the scenario was 

"remote and speculative." LBP-00-19, 52 NRC at 97. In order to come up with an
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extremely low accident probability estimate for the seven-step scenario, the Atomic 

Safety and Licensing Board ("ASLB") assumed that plant workers would incur doses 

above normal occupational limits in order to stem the progress of the accident. The 

Commission does not dispute Orange County's argument that in considering the seven

step scenario, it would be unlawful to depress calculations of accident probability by 

assuming that workers could be exposed to doses in excess of federal occupational limits.  

Instead, the NRC argues that such potential harm to workers occurs so late in the seven

step scenario that it is remote and speculative and therefore of no legal consequence. In 

fact, however, the potential for harm to workers occurs at an early stage in the accident 

sequence, when there has been a degraded-core accident with containment failure or 

bypass, coincident with a loss of spent fuel cooling. Based on the NRC's own 

established regulatory precedents, there can be no doubt that the agency considers this 

stage of a nuclear power plant accident to be foreseeable.  

In defending the NRC Staff's determination of No Significant Hazards 

Considerations (hereinafter "NSH Determination"), the Commission argues that the 

decision was valid because the Staff did respond to Orange County's comments.  

However, the Staff did not respond at all to Orange County's important comment that the 

NSH criteria were not satisfied because the potential for a severe spent fuel pool accident 

at Harris had never before been considered. Moreover, the NRC's argument that the 

"Sholly Amendment" overrides NEPA is inconsistent with fundamental principles of 

statutory construction.
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