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1P R 0 C E E D I N G S

2 CHAIRMAN BECHHOEFER: Back on the record. Good

3 morning. Hope you all had a pleasant evening and we're back

4 again.

5 Any preliminary matters before we start?

6 MR. MARQUAND: Yes. We discussed earlier about

7 stipulations with respect to Carol Evans' testimony and with

8 respect to TVA's Office of Inspector General report with

9 respect to Ron Grover and we've made copies and we would

10 like to go ahead and tender those into the record now before

11 we get started with Mr. McGrath.

12 I've got a copy -- I have the original and two

13 copies for the reporter, a copy for each of the Board

14 1 members with the stipulation regarding Ronald Grover. Does

15 the Board want that marked as an exhibit or how do you want

16 to treat that? This is a joint stipulation.

17 | JUDGE YOUNG: Are they marked differently?

18 'MR. MARQUAND: They're captioned as a pleading in

19 this case and it says Joint Stipulation between Tennessee

20 Valley Authority and NRC Staff, and of course they're

21 signed.

22 CHAIRMAN BECHHOEFER: I believe they should

23 perhaps be marked as Joint Exhibits. They'll be easier is

24 reference.

25 MR. MAROUAND: It would be -- Joint Exhibit 66
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1 would be the stipulation regarding Ronald Grover and I'll

2 mark that as JX-66.

3 (The document referred to was

4X marked for identification as Joint

5 iExhibit Number 66.)

6 MR. MARQUAND: And I'll tender that at this time.

7 JUDGE YOUNG: In the second paragraph, middle

8 line, is that number supposed to be 3200?

9 MR. MARQUAND: No, that's two separate matters

10 there. One is 2500 long distance phone calls from his TVA

11 phone and more than 3200 --

12 JUDGE YOUNG: That's what I mean.

13 MR. MARQUAND: -- unauthorized calls from his TVA

14 calling card.

15 JUDGE YOUNG: Not 32,000; 3200.

16 MR. MARQUAND: Correct.

17 JUDGE YOUNG: Okay, thanks.

18 MR. MARQUAND: Thank you, Your Honor. I had a

19 heavy hand when I hit the zero.

20 JUDGE YOUNG: Like we all wish we could do

21 sometimes lately on our 401ks.

22 MR. MARQUAND: And I have a joint stipulation

23 between the Tennessee Valley Authority and NRC staff that is

24 also dated April 23, '02. This is regarding the document

25 prepared by Carol Evans, which was included in the OI repcz-
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1 of Mr. Fiser's '93 complaint and we'll tender that as Joint

2 Exhibit 67.

3 (The document referred to was

4 >marked for identification as Joint

5 iExhibit Number 67.)

6 CHAIRMAN BECHHOEFER: Are you asking that Joint

7 | Exhibit 66 and 67 be admitted into evidence?

8 i MR. MARQUAND: Yes, Your Honor.

9| MR. DAMBLY: Yes.

10 CHAIRMAN BECHHOEFER: Without objection, those two

11 exhibits will be entered into evidence.

12 (The documents, heretofore marked

13 as Joint Exhibits 66 and 67, were

14 received in evidence.)

15 CHAIRMAN BECHHOEFER: Are there any other matters

16 j before we resume?
17 MR. MARQUAND: I have nothing else, Your Honor.

18 MR. DAMBLY: Nothing from the staff, Your Honor.

19 CHAIRMAN BECHHOEFER: Okay, Mr. McGrath, I guess

20 it's your turn.

21 Whereupon,

22 THOMAS MCGRATH

23 RESUMED his status as a witness herein and was examined ani

24 testified further as follows:

25 CROSS EXAMINATION (continued)
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1 BY MR. MARQUAND:

2 Q The first thing I'd like to show you is Joint

3 Exhibit Number 5, which is in notebook number 1.

4 Mr. McGrath, what is Joint Exhibit 5?

5 A It's the minutes of the May 1992 Sequoyah Nuclear

6 Safety Review Board meeting.

7 Q And at that point in time, do you know who was

8 serving as the Sequoyah site chemistry mgr?

9 A Mr. Jocher was in that position at that time.

10 Q And you said at some point in time you had learned

11 that Jocher and Fiser switched positions?

12 A That's correct.

13 Q When was that?

14 A They -- I believe they switched positions sometime

15 in March.

16 Q And when did you learn of it?

17 A Sometime thereafter, a few weeks aft it happened.

18 Q Now yesterday we were talking about the post-

19 accident sampling system and the fact that there was

20 eventually an issue determined as the board had suspected

21 that the technicians might not be able to meet the NRC

22 requirements. Is there any reference in this document to

23 | that issue?

24 1 A There is, let me just flip through and find it

25 here.
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1 0(Brief pause.)

2 A On the page which is marked with a CC number 120 -

3

4 Q Lower right hand corner CC-120?

5 A Right.

6 I Q Okay.

7 A The last paragraph on that page discusses that

8 particular item, brings it up to date on where it was, makes

9 note of the fact that Sequoyah had been issued a SCAR on the

10 topic and identified corrective actions was beginning

11 remedial training, changing the number of people on shift as

12 necessary in order to meet the requirements and that the

13 subcommittee agreed with the corrective actions and the NSRB

14 agreed to close the action item related to the post-accident

15 sampling.

16 Q When we said a SCAR, that's a corrective action

17 document that notes the existence of a problem, right?

18 A That's correct.

19 Q Let me show you TVA Exhibit Number 73. What is

20 TVA Exhibit 73?

21 A This is the SCAR that was referred to.

22 Q Hold on and let everybody get it out.

23 (Brief pause.)

24 MR. MARQUAND: Has everybody got the document?

25 BY MR. MARQUAND:
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1Q Now what is TVA Exhibit 73?

2 A This is the SCAR, the corrective action document

3 that was issued which was referred to in the NSRB minutes.

4Q Does the SCAR on its face indicate the date that

5 it was first discovered, the issue?

6 j A The SCAR says that the discovery date was April

7 23, 1992.

8 i Q And that's about midway down on the left hand side

9 of the first page, isn't it?

10 A That's correct.

11 Q Does it say who discovered it?

12 A It indicates a Mr. Greg Taylor.

13 Q And does it indicate who his supervisor who

14 ! initiated and signed it was?

15 A It was Mr. Jocher.

16 Q Does it indicate any review by management further

17 down the page?

18 A There are reviews further down the page by a duty

19 plant manager. The notes here say Pat Lyden and Mike

20 Loreck, and further down, a Mr. Pruitt.

21 Q Do you see any indication on here that Mr. Fiser

22 was responsible for identifying or raising or documenting

23 that concern?

24 A There is no indication in this document that Mr.

25 Fiser was involved in this issue.
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1 Q Did you ever have any knowledge that Mr. Fiser was

2 responsible for identifying that issue?

3 A No.

4 Q Who was responsible for identifying the issue with

5 respect to PASS, the question whether or not it could meet

6 NRC requirements?

7 | A The issue was originally raised by the Nuclear

8 l Safety Review Board.

9 MR. MARQUAND: Your Honors, I tender Joint Exhibit

10 5, the NSRB meeting minutes and TVA Exhibit 73.

11 MR. DAMBLY: No objection.

12 CHAIRMAN BECHHOEFER: Without objection, Joint

13 Exhibit 5 and TVA Exhibit 73 will be admitted.

14 (The documents, heretofore marked

15 as Joint Exhibit Number 5 and TVA

16 Exhibit 73, were received in

17 evidence.)

18 MR. MARQUAND: Your Honors, at this time, I am

19 going to tender into the record TVA Exhibit 103. These are

20 the NRC staff's responses to Tennessee Valley Authority's

21 first set of interrogatories and the NRC staff's responses

22 to Tennessee Valley Authority's second set of

23 interrogatories and the NRC staff's admissions and denials

24 with respect to Tennessee Valley Authority's requests Ecr

25 admissions.
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12 MR. DAMBLY: I'm not sure of the relevance of

2 putting this in at the moment.

3 JUDGE YOUNG: What was the number again?

4 MR. MARQUAND: TVA Exhibit 103.

5 JUDGE YOUNG: And these are your responses to

6 first set of interrogatories --

7 MR. MARQUAND: Second set of interrogatories and

8 requests for admissions.

9 1 JUDGE YOUNG: And Mr. Dambly?

10 1 MR. DAMBLY: I'm not sure of the relevance of much

11 I of what's in here. I mean we responded to questions and in

12 discovery, relevance is a different concept. If there's

13 something specific that he needs to ask somebody about, he

14 could do that.

15 MR. MARQUAND: These are primarily contention

16 interrogatories and contention discovery and we're going to

17 f go through it and ask Mr. McGrath whether or not he has
18 knowledge of certain matters and what in fact happened on

19 these matters.

20 MR. DAMBLY: He can do that with reference co --

21 ask him about stuff but don't have to put it in the record.

22 JUDGE YOUNG: Why don't you ask him and then . :e

23 j encounter specific objections as we go through, we can Se3a

24 with them as we go.

25 MR. MARQUAND: I believe I'm entitled to tender
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1 j these into evidence as staff's position as to protected

2 activities, as to Mr. McGrath's knowledge, as to Dr.

3 McArthur's knowledge, as to their alleged animus. And I'm

4 making a tender at this time.

5 iJUDGE YOUNG: Without reading all the

6 interrogatories individually -- I mean you can tell us that

7 that's what they concern but -- and I'm sure you're right

8 | because you wrote them, but --

9 | MR. MARQUAND: And there was no objection to any

10 of these.

11 JUDGE YOUNG: In terms of discovery.

12 MR. MARQUAND: As to relevance.

13 CHAIRMAN BECHHOEFER: Well, are responses to

14 certain of the interrogatories relevant to what you're

15 trying to establish?

16 MR. MARQUAND: Yes, Your Honor, they are.

17 CHAIRMAN BECHHOEFER: We just don't want a bunch

18 of --

19 MR. MARQUAND: I understand, we'll go through them

20 and tender them at that time.

21 CHAIRMAN BECHHOEFER: Okay, that's fine.

22 MR. MARQUAND: Might I inquire if the staff -- I

23 understood yesterday the staff was going to rearrange Joint

24 Exhibit 5 and Number 7. It's not over here. Did y'all bring

25 it back?
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1 |MS. EUCHNER: We didn't touch Joint Exhibit 7.

2 MR. MARQUAND: I don't see it.

3 (Brief pause.)

4 JUDGE YOUNG: We're looking at Joint Exhibit 7, Is

5 that what you said?

6 ! MR. MARQUAND: That's one of them and what are the

7 other two volumes I gave you, Mr. McGrath?

8 THE WITNESS: You gave me volume 2 of the NRC

9 staff exhibits and volume 3 of the NRC staff exhibits.

10 MR. MARQUAND: Okay.

11 JUDGE YOUNG: Mr. Court Reporter, is there a

12 problem is I put my book on front of the microphone?

13 THE REPORTER: No.

14 (Brief pause.)

15 BY MR. MARQUAND:

16 Q Mr. McGrath, throughout your direct testimony

17 there was questions regarding whether or not data trending

18 iwas a major issue that the NSRB was insisting on Mr. Fiser

19 | writing a procedure for. Did Mr. Fiser raise the issue of

20 data trending? How was it raised?

21 A The minutes of the meeting indicates that the

22 ,subcommittee was looking at various problems that had been

23 raised by quality assurance and corporate chemistry and data

24 trending was one of the examples that were in that group.

25 Q Raised by quality assurance and corporate qualicy?
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1 A And the corporate chemistry group.

2 , Q Corporate chemistry.

3 A The minutes are not specific as to whether that

4 issue -- which of those organizations or both may have

5 raised that issue.

6 JUDGE YOUNG: Excuse me, Mr. Marquand. Is that

7 microphone attached to the box? Is there any way you can

8 move it up? Because the closer you get to here, the less --

9 the worse it is. Hold your head up and move to the other

10 side because if you come this way, it sort of does away with

11 -- now, that's perfect. So if you can put the microphone

12 over that way further, I think it'll work.

13 BY MR. MARQUAND:

14 Q One of the questions you were asked on direct

15 examination was whether or not -- if the board raised the

16 issue of data trending to Mr. Fiser and he pointed out that

17 it was not a smart idea, that it was a goofy idea, a stupid

18 idea, would the NSRB have included that issue in the minutes

19 of the meeting. My question to you is is it a stupid or a

20 foolish idea to data trend chemistry parameters at the

21 plant?

22 1 MR. DAMBLY: I'll object as a mischaracterizat go.

23 1 of testimony. That was not the question that was asked, !.he

24 question had to do with mandating a procedure be required

25 } that would become the subject of NRC violations if it was
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1 not followed, to require somebody to do something, put it in

2 a formal procedure which would then be subject to NRC

3 regulation. It had nothing to do with whether data trending

4 was a good idea or not.

5 BY MR. MARQUAND:

6 | Q My question is, is data trending a good idea.

7 A Yes.

8 Q Why?

9 A Data trending in the chemistry area as well as

10 other areas is a very useful tool in looking for precursors

11 of technical problems to allow that corrective action be

12 taken prior to conditions actually getting out of

13 specification.

14 Q How is data trending used in operations, in the

15 plants for chemistry parameters?

16 A It would be reviewed to see how the concentrations

17 of various chemical additives or impurities in the system

18 are changing with time to give an indication as to whether

19 or not some limit was being approached which would raise a

20 concern as to keeping the chemistry within spec. Keeping :e

21 chemistry in spec is important for long-term corrosion

22 protection in the plant. And those would be looked at tO

23 see if changes occur and to allow preventative action to we

24 taken before a limit is reached.

25 Q If the testimony is that Mr. Fiser claimed that he
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was able to do data trends for days during the week -- that

is, during the weekdays -- is there any reason other than

administrative difficulties that it couldn't be done seven

days a week?

A None that I know of or could think of.

Q How many days a week does the plant operate?

A Seven.

Q Is effect to performance of the plant less

important on the weekends?

A No, it makes no difference what day you're talking

about.

Q Did anyone at the NSRB meetings that you attend

demand that Mr. Fiser institute a procedure to do data

trending seven days a week?

A No, and as we talked before, if NSRB felt that

that was important, an action item would have been issued t:o

do it. I mentioned before the NSRB cannot require anyone :o

do something.

Q If there was equipment problems preventing the

data trending seven days a week, whose responsibility was -

to see that the necessary equipment got in line to be t .xe.?

MR. DAMBLY: I'll object to this witness havi.n-

knowledge. He's being asked to testify to things, he wasr-'.

at the plant, he didn't work at the plant. There's no

foundation that he would know whose responsible for glv:2-
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1 i what at the plant.

2 JUDGE YOUNG: Why don't you address the foundation

3 issue?

4 BY MR. MARQUAND:

5, Q Do you know who would have responsibility for

6 : fixing chemistry -- for making sure that there was attention

7 paid to and got equipment in line to be fixed if there was a

8 problem with it?

9 A Based on the organizational responsibility, the

10 | line manager is responsible for any particular area or

11 responsible for ensuring that the equipment they need is

12 | functional. In the area of chemistry then, the chemistry

13 manager would be responsible to ensure and push resolution.

14 He may not have the specific action to do the repairs or

15 whatever but is responsible to push to get that done.

16 CHAIRMAN BECHHOEFER: Pushing what?

17 THE WITNESS: Pushing to make sure there's

18 resolution of the equipment problem, getting the necessary

19 documents issued to get the repairs done and follow up co

20 see that they're getting done in a timely manner.

21 1 CHAIRMAN BECHHOEFER: Oh.

22 | JUDGE YOUNG: And what's the basis of your

23 knowledge of that?

24 THE WITNESS: From having dealt with TVA nuclear

25 plants from 1987 to 1999 and knowing the expectations that
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1 management had of the line managers.

2 BY MR. MARQUAND;

3 Q I want to show you Staff Exhibits 37 and 34.

4 CHAIRMAN BECHHOEFER: 37 and 34?

5 MR. MARQUAND: Yes, Your Honor.

6 l BY MR. MARQUAND:

7 Q Mr. McGrath, Staff Exhibit Number 34 is Mr.

8 Fiser's 1993 DOL complaint. Could you tell us, in 1993 when

9 he was claiming he was being discriminated against, did he

10 claim at that point in time that data trending or the

11 insistence by the NSRB on data trending had anything to do

12 with the matters he was complaining about?

13 A There is no mention of that subject at all

14 anywhere in this document.

15 Q Now would you look at Staff Exhibit 37, please?

16 1 What is Staff Exhibit 37?
17 A It is Mr. Fiser's 1996 DOL complaint.

18 Q And in that complaint, anywhere in the complaint

19 or the attachment, is there anywhere in there that he claims

20 that the NSRB's insistence on data trending was the reason

21 for the adverse action he was complaining about?

22 A I believe -- it's been awhile since I've read this

23 1 document, as you go through the discussion starting on page

24 1 2 in which he talks about data trending and the NSRB, and on

25 what's marked page 3 of 25, about a third of the way down
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1 the page, there are two notes and note number 2 says "The

2 preceding information is matter of record and the

3 information can be viewed in my previous DOL case that was

4 settled in April of 1994."

5 Q Is that note of Mr. Fiser's correct?

6 A No, that note is incorrect. In reading the 1993

7 complaint, there is no mention whatsoever of these

8 documents.

9' Q Now beginning on page 2 of 25 in Staff's Exhibit

10 37, it says it's a sequence of events and the initial entry

11 is January 1992. Do you see that?

12 A Yes.

13 Q And that's the -- is that the NSRB meeting in

14 which -- one of which data trending was discussed?

15 A Data trending was discussed in the subcommittee

16 meeting that was part of the November 1991 NSRB meeting.

17 Q Is this January 1992 date incorrect?

18 A Yes, the date is incorrect.

19 f Q Was there ever a meeting in which you or Mr.

20 Peterson were angry with Mr. Fiser over refusing to do daca

21 trending?

22 A No.

23 Q Was there ever a meeting in which -- it says teat

24 you tried to force him to make it a procedural requiremen.c

25 to generate 50-plus trends every day seven days a week?
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A No.

2Q Was there ever a meeting in which Mr. Peterson

3 stormed out of the room to get you about such an issue?

4 A During that particular subcommittee meeting, Mr.

5 Peterson had left the room.

6i JUDGE YOUNG: Excuse me, which subcommittee

7 meeting?

8 THE WITNESS: Oh, the subcommittee meeting in

9 November of 1991. Mr. Peterson had left at some break in

10 the subcommittee meeting and I happened to be on the same

11 floor of the building and I think we may have run into each

12 other near the restroom. And knowing his meeting was going

13 on, I elected to just go in and join him.

14 | JUDGE YOUNG: So is it possible that this meeting

15 described as occurring in January of 1992 actually occurred

16 in November of 1991?

17 THE WITNESS: Yes.

18 MR. MARQUAND: There was a meeting in November.

19 THE WITNESS: There was a meeting in November

20 1991, there was no meeting in January of '92.

21 JUDGE YOUNG: Okay, that's what I thought you were

22 saying.

23 THE WITNESS: Yes.

24 BY MR. MARQUAND:

25 Q And my question is are the events that Mr. Fiser
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1 put down here, which he wrote in 1996 -- are these events

2 accurate with respect to any date?

3 A Yes, but on the meeting in November 1991, Mr.

4 Peterson -- yes, I know he had left the meeting because he

5 j happened to have run into me by coincidence. I just

6 happened to be in the vicinity of the meeting, I cannot

7 speak to what happened in the meeting before I got there.

8 1 JUDGE YOUNG: What about after you got there?

9 THE WITNESS: After I got there, I recall, as we

10 discussed yesterday, the major topics of discussion were

11 post-accident sampling and the unmonitored release PASS.

12 There were some other issues discussed, I think trending may

13 have been one of those that was discussed, but it wasn't

14 significant enough that I remember what exactly was said

15 about trending. But I believe there was some discussion of

16 it, but to my perspective, the two major issues were the

17 post-accident sampling and the unmonitored release PASS

18 which is consistent with what the minutes of the meeting

19 1 subsequently say.

20 BY MR. MARQUAND;

21 Q And those minutes which we talked about yescerayZ

22 are the minutes of the November 20 and 21, 1991 meeting,

23 which is Joint Exhibit 3?

24 A That's correct.

25 CHAIRMAN BECHHOEFER: Did you, in fact, vis.t ger.
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1 Fiser's office, as stated here, whatever the date?

2 THE WITNESS: The meeting -- the meeting was in

3 Mr. Fiser's office.

4 CHAIRMAN BECHHOEFER: Okay.

5 BY MR. MARQUAND:

6 Q My question is not -- besides the inaccuracy of

7 the date, did these events happen as set out in Page 2 of 25

8 of Staff Exhibit 37?

9 ,JUDGE YOUNG: You're referring to the time during

10 which Mr. McGrath would have been in the meeting?

11 MR. MARQUAND: Yes. Thank you, Your Honor.

12 A As -- Mr. Marquand, reading this, saying there was

13 a meeting that was probably November 1991, as written here,

14 this characterizes some discussion which occurred on

15 trending, which, as put in here by -- the statement was that

16 imost of this discussion on trending occurred prior to my

17 being in the meeting, as -- as discussed here.

18 Then, as I said, Mr. Peterson did leave the

19 meeting at a point, and I did coincidentally run into him.

20 As I said, I believe it was in the restroom on the floor.

21 | And he told me the meeting was going on, and I elected to

22 return to the -- I went back to the meeting. When we --

23 when I returned -- when I entered that meeting, there may

24 have been some further discussion of trending, but it was

25 not -- not important. And the -- the statement says we then
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1 -- once he explained some more on trending, that we -- Mr.

2 Peterson and I abruptly jumped and left the office, stating

3 there was no more need for discussion. That did not happen.

4 we had a discussion.

5 Yesterday I mentioned on the subject of like post-

6 accident sampling, which had been an open issue for a period

7 of time, that I was concerned they had not -- that it was

8 not being addressed in a timely manner, that corporate

9 1 chemistry and site chemistry, together, hadn't even come

10 into an agreement on the issue. I expressed my

11 dissatisfaction with that, as I mentioned yesterday, told

12 1 Mr. Jocher and Mr. Fiser that if it wasn't -- these issues

13 weren't addressed in a timely manner---that being the post-

14 accident sampling, the unmonitored release paths--- their

15 ability to manage and resolve a problem may become as much

16 of an issue as the specific problem.

17 After that, I left the -- I left the meeting. I

18 -- I think the meeting continued after I left, is my

19 | recollection of what happened then.

20 JUDGE YOUNG: Did Mr. Peterson leave with you?

21 THE WITNESS: I don't think so.

22 Q Do you recall who was present during that meeting

23 in Mr. Fiser's office, besides yourself and Mr. Peterson?

24 A Mr. McArthur was there, who is the other member of

25 the subcommittee; Mr. Jocher was there, the corporate
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1 chemistry manager. There were a couple of people from the

2 corporate -- from the site chemistry staff. I think one was

3 Mr. Richie, who was a supervisor in chemistry, too. But

4 there were one or two additional people. I don't remember

5 exactly who they were.

6 MR. MARQUAND: Your Honors, I tender Staff Exhibit

7 37.

8 MR. DAMBLY: We don't have any objection.

9 CHAIRMAN BECHHOEFER: Okay, without objection,

10 Staff Exhibit 37 will be admitted.

11 (The documents, heretofore marked

12 as Staff Exhibit #37, were received

13 in evidence.)

14 BY MR. MARQUAND:

15 Q What I've handed you is Volume 10.

16 A Yes.

17 Q Volume 10 of the TVA exhibits. And I'd like you

18 to turn to TVA Exhibit 103. If you would, I would refer you

19 to the first interrogatory and answer, which are Pages 1 and

20 2.

21 The first interrogatory, Part A, asks the NRC

22 staff to identify a specific protected activity Mr. Fiser

23 was involved in. And the quote is a quote from the NRC

24 staff's notice of violation transmittal letter. Their

25 response I'd refer you to on Page 2. It says, "The
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1 protected activity Fiser was involved in included conducting

2 1a review of the chemistry program, identifying specific

3 problems, and discussing these problems with the NSRB and

4 entering them in a TROI and filing a 1993 complaint."

5 JUDGE YOUNG: Tell me again what TROI is.

6 Q Mr. McGrath, can you tell us what TROI is? It's

7 an acronym.

8 A It was -- it was called a tracking of open items

9 system. It was a large computer program that was used to

10 track open items through the nuclear power program. It

11 included the corrective action program, but in addition to

12 that, included many other things that ...

13 0 Q Okay. Is that something that NSRB would routinely

14 look into, was to see what open items were in TROI in order

15 to establish the agenda for your meetings?

16 1 A No, we would not normally look at it, because it

17 iwas a huge database. It could have tens of thousands of

18 items in it, and it was not very user friendly to use -t ::

19 find anything. So it was not an effective tool for us tO o

20 use to develop an agenda.

21 Q Were you aware that Mr. Fiser had conducted scme

22 review of the chemistry program and identified specific

23 problems with it?

24 A No.

25 Q Did he discuss those problems and raise those
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1 i problems and issues to the NSRB?

2 f A When I -- I was not part of all discussions with

3 the subcommittee. I do not know what Fiser specifically

4 said to the subcommittee. In that time frame, they

5 generally characterized items as being identified by site

6 1 quality assurance and corporate chemistry. The problems

7 were identified as being identified by an organization, not

8 i identified by an individual. Quite frequently NSRB had no

9 knowledge of what individual identified a problem.

10 Q Paragraph B on Page 2 of TVA Exhibit 103 says,

11 "Asserts that it's the staff's position that you became'

12 knowledgeable of Fiser's protected activities as chairman of

13 the NSRB." Is that true?

14 A No. The -- the only meeting in that time frame

15 that I had with Mr. Fiser was when I entered that November

16 1991 subcommittee meeting. The primary items that were

17 discussed there were issues that had been previously ra Sei

18 J by NSRB. As I mentioned, there may have been some ocher

19 topics discussed, but I -- as I said, generally we never -7:rt

20 to who raised the issue, and I don't remember any discssX n

21 of who -- who raised any specific topic that may have reed

22 discussed in the meeting.

23 Q Paragraph C is the staff's contention about -

24 1 facts that you were purportedly critical of Fiser's alIe>ei

25 | protected activity. Do you see in the first line of
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1 Paragraph C that, "Ron Grover stated that you made negative

2 comments about Fiser"?

3 A In the time period when Mr. Grover and Mr. Fiser

4 worked for me, there was one occasion where I talked to Mr.

5 Grover about a specific instance in which, when Mr. Grover

6 was away for a reason, Mr. Fiser had called me about a

7 problem he was working on. I had asked him to report back

8 to me in a day or two, some time period like that, and he

9 had failed to report back to me. I discussed that with Mr.

10 Grover. In fact, Mr. Grover told me that it was his

11 decision not to get back to me because he didn't feel Mi.

12 Fiser had sufficient information.

13 JUDGE YOUNG: It was whose? His?

14 THE WITNESS: It was Mr. Grover's decision, not

15 Mr. Fiser's decision.

16 Q Did you ever make any other negative comments to

17 Mr. Grover about Fiser?

18 A No.

19 Q Did you ever make any negative comments about --

20 ever to anyone about the fact that Fiser had engaged in any

21 sort of protected activity or identified any safety

22 | concerns?

23 A No.

24 Q The second line of Paragraph C says, "Rob Beacon

25 told Fiser that McGrath was so upset with Fiser after
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1 meeting with NSRB members, that McGrath stated, 'Fiser is a

2 problem and the TVA needed to get rid of him.'" Is that

3 true or false?

4 A That's false.

5 Q Did you ever talk to Beacon and tell him that

6 Fiser was a problem?

7 A In the time -- in this particular time period, the

8 NSRB was identifying problems with the chemistry program, in

9 general. Those problems, particularly the failure to

10 resolve problems in a timely manner, were indicative of

11 management problems. I believe at the NSRB meeting---arid

12 frequently the plant manager would attend those full board

13 meetings---we discussed that the type of problems in

14 chemistry were indicative of management problems. But being

15 indicative of management problems is not the same thing as

16 saying we need to remove this individual.

17 JUDGE YOUNG: That we need to remove this

18 individual?

19 THE WITNESS: Remove some specific individual from

20 their job.

21 i JUDGE YOUNG: "Management problems" referred to

22 which people?

23 THE WITNESS: If I had referred to management

24 problems in a programmatic area, I mean, it could be the

25 specific manager who owns that problem. It could be that he
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1 has inadequate second-level management, it could be

2 inadequate support from the next level of management up.

3 JUDGE COLE: So it could be Mr. Fiser and the

4 people who work for him?

5 THE WITNESS: It could be Mr. Fiser and the people

6 i who work for him; it could be inadequate support by the

7 plant manager in not helping him get the problems fixed.

8 2 But we were making the point that the types of problems we

9 }were seeing were indicative of management problems in the

10 Sequoyah chemistry program.

11 BY MR. MARQUAND:

12 Q Not necessarily individuals, but maybe programs or

13 even managing the resolution of issues; is that right?

14 A Yes.

15 Q The next sentence says, "Bill Jocher stated that

16 McGrath was upset with Fiser, after Fiser brought the

17 problems with chemistry to his attention." Did you ever

18 ! display any outrage or upset to Mr. Jocher about Mr. Fiser?

19 A No, I did -- did not. Nor did Mr. Fiser bring go

20 my attention any problems with the chemistry department.

21 Q The next sentence talks about Dan Keuter stating

22 that you said Fiser wasn't working out. Did you ever tell

23 Keuter that Fiser was the working out as the corporate

24 chemistry manager?

25 A No. And really, in my job, I had no visibill: Li
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1 the performance of the corporate chemistry manager and would

2 not have even had any basis to make such a statement.

3 JUDGE YOUNG: Could I clarify something that you

4 said a minute ago. You said that when issues were brought

5 to the NSRB you did not know which individuals brought them

6 to the NSRB. How did -- how did they -- was an agenda

7 created or how -- how -- when they were brought to you, what

8 is your knowledge of how they were brought to you?

9 THE WITNESS: Okay, within the work by the

10 subcommittees an agenda was developed prior to the meetings.

11 The agenda brought up topics that the subcommittees wanted

12 to pursue.

13 JUDGE YOUNG: Was there a support person who

14 gathered the information?

15 THE WITNESS: Yes. The NSRB had a support staff.

16 The support staff gathered that information based on

17 requests from the subcommittee members, comments that NSR3

18 members had generated from reviewing documents. In some

19 cases, specific requests from me. We occasionally would :et

20 a request from the site vice president, for example, who

21 would want us to look into something while we were out

22 there. There were a number of different sources, when ra:

23 information came back. The staff member pulled together an

24 agenda. The agendas for the specific subcommittees were

25 approved by the subcommittee chairman and -- and then a'so
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1 reviewed by me prior to the meetings.

2 As they went out to do these subcommittee

3 activities, they reviewed topics. An example I could give

4 you, they may have reviewed -- we get -- we would get LERs

5 . that were submitted to NRC for approval. They might want to

6 review an LER, understand more about why it happened, and

7 look at the appropriateness of the corrective action. That

8 subcommittee would not know, further back down the line,

9 necessarily what individual identified the problem that

10 eventually resulted in the LER.

11 CHAIRMAN BECHHOEFER: Well, you said

12 "necessarily." Might they know?

13 THE WITNESS: They might possibly know. For

14 example, earlier we looked at that SCAR. So since that SCAR

15s in that meeting was shown to the subcommittee, they'd see zn

16 the front page that Mr. Taylor, who was there, was the

17 individual who submitted that SCAR. So they might see

18 something like that.

19 When they reported back to the NSRB, both an cr-ag

20 report they gave at the full meeting and in writing their

21 minutes, they -- at the meetings they would only talk

22 topics. We looked at Topic X; here's our assessment. .-.

23 i their minutes, when they had meetings with people, they

24 identified which people were in that meeting. That dAd

25 mean that the people in that meeting were necessarily the
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1 source of the information they talked about. In fact, they

2 were more likely to meet with people who were responsible

3 for the corrective actions being taken, as opposed to

4 someone who may have identified the problem to start with.

5 BY MR. MARQUAND:

6 Q Yesterday you testified that -- and today, as

7 well, that during the November '91 subcommittee meeting

8 there was some frustration on behalf of the -- on the part

9 j of the NSRB about the length of time it had taken to

10 effectively address the pass post-accident sampling issue

11 and the unmonitored release pathways issue; do you recall ,

12 that?

13 A Yes.

14 Q Is it the NS -- and then you indicated also, as

15 well, in the minutes that the NSRB had made some indication

16 of the length of time the issue had been pending, and

17 recommended the issue be resolved as soon as possible. Is

18 ! it the NSRB's job to bring attention to management issues as
19 well as just pure hardware, safety problems?

20 A Yes, that is our responsibility. In fact, the

21 NSRB was -- one of its advantages of coming in from outside,

22 say that there was an expectation we may come looking more

23 for the forest than for the trees. And there was an

24 expectation that we would look at problems and see if they

25 were indicative of some bigger cause that was causing the
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1 individual problems.

2 Perhaps as an example, we looked earlier today at

3 the May 1992 minutes. You see that the May 1992 minutes,

4 the full board meetings, which was attended by Mr. Kingsley,

5 that specifically requested the NSRB based on problems

6 occurring at Sequoyah in the 1991-1992 time frame. This

7 wasn't just chemistry. There were a number of performance

8 problems at Sequoyah. Specifically asked the NSRB to report

9 to him of their assessment of looking at this from a bigger

10 picture, what's this telling us. In fact, as a result of

11 that meeting, he directed the senior VP of operations in -the

12 | Sequoyah site, the vice president, to come up with a

13 comprehensive corrective action program to address

14 performance problems across the entire site.

15 Q So when you're -- you're talking about the NSRB

16 looking at programmatic types of issues, rather than

17 individual little "this weld is broken" kind of issues?

18 A Yes. And it's -- we discussed yesterday, the

19 entire oversight program is very much tiered. You have

20 groups like quality assurance who were much more directed

21 first line and looking for specific things that are broken.

22 You had their audits. You had the independent safety

23 engineering group. TVA had another group out of corporate

24 called a nuclear reviews group who came out and did reviews.

25 They were all lower tier groups who reported what they found
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1 in various reports to management, which NSRB also got a copy

2 of. So NSRB was sort of at the top of the pyramid as a

3 review group, and was expected to look for programmatic

4 issues.

5 Q Was NSRB looking at other organizations and other

6 issues besides chemistry at Sequoyah?

7 A Yes. I just spoke, there were a -- there were a

8 number of problems across the site. I'd have to go back and

9 recheck all the minutes, but I think operations, in

10 particular, was another area with a number of problems.

11 Q Let me direct your attention to Joint Exhibit.47.

12 I believe I handed you the notebook a while ago.

13 JUDGE YOUNG: Mr. McGrath, refresh my memory here.

14 ! While you were on the NSRB, at some point during that same

15 time you became acting operations -- what was the...

16 THE WITNESS: I became the acting -- acting

17 general manager of operations support.

18 JUDGE YOUNG: For all of TVA or for...

19 THE WITNESS: It was for all -- all of TVA's

20 nuclear plants. That occurred in October of 1995. That

21 was...

22 JUDGE YOUNG: Oh, so during this time you were not

23 in that position?

24 THE WITNESS: No, during this time period I was

25 not in that position. In '91 and '93, in that time period,
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1 my other duties, other than NSR3, for some part of that time

2 was probably just the chief nuclear officer staff. And then

3 I took over a job as general manager of more -- they were

4 support types groups in nuclear, but they were items like

5 contracts, materials, administrative support, those type

6 organizations worked for me in that time frame.

7 JUDGE YOUNG: And at -- during this time frame,

8 was that when you were also working for Mr. Kingsley?

9 THE WITNESS: Yes. I had...

10 JUDGE YOUNG: And tell me again his title.

11 THE WITNESS: He was the chief nuclear officer.

12 And sometime -- or, sorry, we reorganize so much, I can't

13 remember the dates of all them. Sometime in '91, '92, TVA

14 reorganized, and Mr. Kingsley became in charge of what was

15 called the generation group, in both the fossil, the coal-

16 powered plants. In fact, all the generating plants----hydro,

17 T fossil, as well as nuclear---reported to him. And a Mr. Dan

18 Nauman had come in as the chief nuclear officer working f--

19 Mr. Kingsley.

20 JUDGE YOUNG: But you were -- you were working '-fr

21 Kingsley during all this period? I'm just trying to get a

22 clear...

23 THE WITNESS: Once -- once that reorganization

24 happened, at the time that reorganization happened...

25 JUDGE YOUNG: The '90, '91...
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1 |THE WITNESS: '91 to '92 or when Mr. -- somewhere

2 in there when Mr. Nauman came in, as I say, I had two jobs.

3 One of my jobs was as general manager of these nuclear

4 support type organizations, the contracts materials group.

5 In that capacity, I reported to Mr. Mark Medford, who was a

6 vice president, who reported to the chief nuclear officer.

7 As chairman of the NSRB, I had a direct reporting

8 relationship to the chief nuclear officer. Part of this

9 time it was Mr. Kingsley, and part of this time it was Mr.

10 Nauman.

11 JUDGE COLE: Mr. Marquand, which exhibit did you

12 mention a minute ago?

13 MR. MARQUAND: Pardon me?

14 JUDGE COLE: Which exhibit are we on now?

15 MR. MARQUAND: I asked -- I believe I turned --

16 asked him to turn to Joint Exhibit 47.

17 JUDGE COLE: Thank you.

18 BY MR. MARQUAND:

19 Q And before we leave the topic Judge Young brat.~

20 up, I'm not sure the record's clear, but let's talk 3bc-

21 TVA for a second. We've already established TVA's a :eJe-ri.

22 agency. Does it do more than operate nuclear plants?

23 A TVA's responsibilities are really focused

24 generally at improving the prosperity here in the Tennessee

25 Valley. In doing that, in addition to operating the
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1 generating plants, of which there are nuclear, fossil, gas

2 turbine, hydro plants, TVA manages the Tennessee River by

3 managing its flood control, environmental controls,

4 navigation type control, large number of dams all along it.

5 "I And it -- in addition, we have an economic

6 I development group who works with the local governments

7 indirectly, to try to bring business into the area,

8 generally improve the prosperity. We have a number of

9 people who focus on environmental issues throughout TVA.

10 Those -- those environmental issues are more than just

11 compliance. For our generating plants, they involve a lot

12 of things like wetlands research, items of that particular

13 nature.

14 Q Now, we've talked about the TVA chief nuclear

15 officer. He is not the highest level of management within

16 | TVA; is that correct?

17 A That's correct.

18 Q Now, is the TVA nuclear program a separate program

19 from some of the other programs within TVA?

20 A Yes, it is.

21 Q And is it organizationally separate?

22 | A Yes, it is. It currently is one of the programs

23 which reports to the chief operating officer.

24 Q And, incidentally, you're -- you're not a part of

25 1 the TVA nuclear program now; is that right?
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A No, I no longer am.

Q Since when?

A Since July of 1999.

Q Okay. I've asked you to turn to Joint Exhibit 47,

and I'd like you to look at -- this is the notice of

violation and the transmittal letter to TVA dated February

7th, 2000. Like to direct your attention to the top of Page

3.

When the Office of Investigation was investigating

this -- the allegations in this matter, did they interview

you?

A In the matter of the...

Q In the Office of Investigations, did the Office of

Investigation interview you?

A As part of the 1996 matter; yes.

Q Yes.

A Yes.

Q They did. Were you asked if you were aware of the

1993 DOL case?

A Yes.

Q And what did you tell them?

A I told them that no, I was not.

Q Until when?

A I was not aware of the case until NRC sent me the

violation enforcement conference letter in September of
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1 1999. That was the one I mentioned yesterday which falsely

2 accused me of being named as a culpable party in the 1993

3 complaint.

4 Q Referring to the top of Page 3, it states that the

5 NSRB chairman -- the first full sentence talks about that

6 the NRC agrees with the fact that TVA NSRB chairman, which

7 would be you, and the committee member, referring to Mr.

8 McArthur, were not named as culpable parties in Fiser's '93

9 complaint, as misstated in the staff's September 20, 1999

10 letter. So they corrected themselves at that point; is that

11 i right?

12 A Yes.

13 Q But then they go on and they say, "However, they

14 assert that, "the NRC notes these individuals were

15 knowledgeable and critical of Fiser's '91 and '93 protected

16 activity and his 19 -- and that their actions in this regard

17 were part of the information developed associated with tfLIe

18 1993 DOL case." You see that?

19 A Yes.

20 Q Were you interviewed in connection -- by the

21 Department of Labor in connection with Mr. Fiser's 1993 DOL

22 case?

23 A No.

24 Q Were you interviewed by TVA's Office of the

25 Inspector General in connection with Mr. Fiser's 1993
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1 Department of Labor case?

2 A No.

3 Q Were you interviewed by the Office of

4 Investigations in connection with their investigation of Mr.

5 Fiser's 1993 Department of Labor case?

6 A No.

7 MR. MARQUAND: Your Honors, at this time I would

8 like to tender TVA Exhibit 51. It is the Office of

9 Investigation's report of investigations with respect to Mr.

10 Fiser's 1993 DOL case.

11 MR. DAMBLY: And the staff will object.

12 JUDGE YOUNG: Wasn't that one of the ones that --

13 that staff objects?

14 MR. MARQUAND: They objected to Carolyn Evans'

15 statement in the back of it. I've put in -- I want to out

16 in the report to show that Mr. McGrath was never interviewed

17 and that there was no information developed with respect :o

18 Mr. McGrath's knowledge or involvement in the -- with

19 respect to the '93 DOL case, as it falsely states in The

20 staff's letter to TVA.

21 JUDGE YOUNG: I just want to go back to one o zr

22 earlier prehearing conference orders. I -- my recollect.:-.

23 was that -- let's see, on Page 2 of our April 17th order,

24 with the exception of TVA OrG report going, "Parties agreed.

25 t with regard to the OIG recort, to enter into stipulations :
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1 fact with regard to the undisputed facts ...

2 MR. MARQUAND: This is not the OIG report. This

3 is NRC -- Nuclear Regulatory Commission's own Office of

4 Investigations report.

5 JUDGE YOUNG: And then the next paragraph, 'With

6 regard to the NRC OI report...

7 MR. MARQUAND: Right.

8 JUDGE YOUNG: "...noted the de novo nature of the

9 proceeding, and the parties agreed to enter into

10 stipulations of fact with regard to the NRC OI report

11 regarding Mr. Fiser, and also agreed that a document written

12 by..."

13 MR. MARQUAND: Carolyn Evans.

14 JUDGE YOUNG: ... Regional Counsel Evans would be

15 admitted by stipulation." So I guess we thought that --

16 that you were going to...

17 MR. MARQUAND: The only...

18 JUDGE YOUNG: ... enter into stipulations as a.

19 alternative to entering that report.

20 1 MR. MARQUAND: We have not done that. What -e

21 1 understood was the counsel was objecting to us subpoenas
22 Carolyn Evans, the regional counsel. And the discuss,.:, is

23 I understood it at the preheating conference, was we were

24 I going to stipulate her report into the record, rather :i<-.

25 calling her. But we want to put in the entire OI repor>
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1 not for the purpose of showing what they found necessarily,

2 but only to show that they did not interview Mr. McGrath, or

3 that there was no information developed in '93 by OI, by the

4 staff, contrary to the assertion that the staff has taken in

5 this case.

6 CHAIRMAN BECHHOEFER: Well, could you enter into

7 any stipulations with regard to...

8 MR. MARQUAND: We'll stipulate it in.

9 CHAIRMAN BECHHOEFER: Not -- not the report,

10 itself, but the fact that -- whether Mr. McGrath was

11 interviewed or not?

12 MR. MARQUAND: We're offering -- we're offering it

13 as an admission that the NRC staff did not develop any

14 information in 1993, contrary to the assertion that they

15 contrary to their current contention.

16 CHAIRMAN BECHHOEFER: Mr. Dambly?

17 MR. DAMBLY: Well, again, as we've been over in

18 every prehearing conference, this is a de novo proceeding.

19 There is one issue in front of you; that's the paragraph In

20 - the notice of violation that says this is what it is. we're

21 not here to argue whether the OI did a good job, a bad lob,

22 whether the staff wrote a letter that's primarily, that's

23 not the notice of violation, whether that was a good job cr

24 ia bad job. And, for that matter, this doesn't say it was

25 developed in 1993.
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1 It is a mischaracterization of what the letter

2 says. We have a finding that we'll get to with Mr. McGrath

3 on cross from the DOL ALJ that Mr. McGrath was involved in

4 '93. There's no need to burden the record with something so

5 they can argue whether OI did a good job. They can ask Mr.

6 McGrath if he was interviewed. He testified he wasn't

7 interviewed.

8 MR. MARQUAND: We are not arguing about whether OI

9 did a good job.

10 MR. DAMBLY: I've heard we've just been arguing

11 about...

12 MR. MARQUAND: Excuse me. Excuse me. I was

13 talking.

14 MR. DAMBLY: ... whether or not this is...

15 JUDGE YOUNG: Hold it. All right, Mr. Marquand.

16 MR. MARQUAND: I was talking.

17 JUDGE YOUNG: Go ahead.

18 MR. MARQUAND: The staff letter to TVA

19 i transmitting the notice of violation states that these

20 individuals were knowledgeable and critical of Fiser's

21 protected activity. It goes on to say that this information

22 about their knowledge of his concerns was part of the

23 information developed associated with the '93 complaint.

24 That is not true. And this directly goes to show that i:

25 was not developed associated with the '93 DOL case.



Page 689

1 It's their burden to prove that Mr. McGrath had

2 knowledge of protected activity. That's the assertion,

3 that's their contention in the -- in the transmittal letter

4 on the notice of violation, that the basis of his knowledge

5 was shown in 1993 DOL case. And that's not true.

6 We're going to walk through each particular avenue

7 of investigation of the DOL case in '93 and show that there

8 was no way he could have had knowledge or was apprized of

9 knowledge of that protected activity. We're entitled to do

10 that.

11 JUDGE YOUNG: I guess what's concerning me is-that

12 is that the understanding that we had and stated in our

13 April 17th order, and that looking back at the transcript,

14 it appeared that everyone was in agreement on, was that you

15 were going to stipulate as an alternative to that. So when

16 you mentioned on Tuesday morning that you have entered into

17 stipulations that you would be entering later, I, anyway,

18 assumed that those were stipulations as anticipated at our

19 prehearing conference, and as indicated in our April 17t`

20 order.

21 So this sort of takes us back to Step 1 with

22 regard to that, and I guess I'm a little surprised that Brat

23 was not brought to our attention at the outset when you mile

24 reference to the stipulations.

25 MR. MARQUAND: I apologize if we were not clear.
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1 But I thought, from a prehearing conference, that the only

2 issue -- in fact, I was certain the only issue that came up

3 at the prehearing conference was whether or not Carolyn

4 Evans should be subpoenaed. That was the issue counsel

5 brought up. It wasn't the subject of a written motion. The

6 question was whether Carolyn Evans and Mr. McNulty should be

7 subpoenaed. And staff -- and we agreed that we would enter

8 into a stipulation about her particular document, and that's

9 what we've tendered.

10 JUDGE YOUNG: Well, let me read you from the

11 transcripts of the April 9th telephone conference. I was

12 I talking and I -- we had earlier on started talking about the

13 possibility of stipulations on both of these investigative

14 reports: TVA's, with regard to Grover, and the NRC's with

15 regard to Mr. Fiser. I was suggesting that you -- I'm

16 reading now. My -- I was saying, "I was suggesting that you

17 might enter into stipulations in lieu of submitting those

18 investigative reports relating to TVA's on Grover and NRC's

19 1 on Fiser." And then I went into some discussion about

20 summarizing what you had said about Mr. Grover. And then

21 said, "Then, with regard to the Fiser investigative report.

22 that it could be stipulated that early on it was determined

23 there was a view that the 1991 to 1993 activities were no:

24 protected activities, such that we wouldn't need to -- t:ere

25 may be some other parts to whatever stipulation you wanted
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1 to make, such that there would be no need to bring these

2 documents in. Are we sort of on the same wavelength on

3 that? Is there -- is that something the parties can work

4 on?"

5 Mr. Marquand: "Your Honor, this is Brent

6 I Marquand. I believe we -- I would go a little further than

7 that with respect to both matters. Not terribly much

8 further, but a little bit, and that is with respect to, for

9 instance, the OI1's report and opinion with respect to

10 protected activity would reflect the matter that the

11 position taken by the staff initially was that protected'--

12 that the activities from 19 -- from '91 to '90 -- and '93

13 were not, in fact, protected activities, and append to that

14 the staff's written opinion on that for purposes of making a

15 record."

16 MR. MARQUAND: I believe, if you'll look at the

17 whole discussion which began earlier when Mr. Dambly raised

18 it, it had to do with his objection about subpoenaing an

19 attorney from Region 2 to put on the stand to discuss her

20 legal opinion. And that was the issue that we were try' : %,

21 to get around. It was not the question of whether or ^._:

22 Mr. McGrath was interviewed or there was any informat !n.

23 developed in associated -- to show that he had protecz:e -

24 knowledge of protected activity.

25 JUDGE YOUNG: The concern that we had, I th_.e
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1 that we expressed about both of the investigative reports,

2 is that normally, under the rules of evidence, those kinds

3 of things would not come in. And obviously -- Judge

4 Bechhoefer is saying obviously the rules of evidence do not

5 apply in these proceedings, they are to be referred to for

6 guidance.

7 But -- but there was concern about that,

8 specifically with regard to the TVA one, that that would

9 open up a whole mini-trial on Mr. Grover. And to avoid the

10 issue of looking back to see whether the staff did its job

11 right and so on, which is not an issue in these proceedings,

12 stipulations would -- you would try to reach stipulations

13 . with regard to both of those reports.

14 It sounds as if the main purpose, if not the only

15 purpose, you're wanting to introduce it for now is to show

16 what, if any, involvement there was with regard to Mr.

17 McGrath. Isn't that something that could be stipulated?

18 MR. MARQUAND: That is not quite broad enough. It

19 is to show, not that he wasn't interviewed, but that there

20 -- as stated in the staff's transmittal letter of the notice

21 of violation, that there was no information developed

22 associated with the '93 Department of Labor case in OI's

23 investigation.

24 j JUDGE YOUNG: In OI's 1996...

25 MR. MARQUAND: In their investigation of the '93
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1 complaint, that there was, as stated in here negatively,

2 that there was no information developed associated with that

3 investigation.

4 JUDGE YOUNG: I'm sorry, I'm missing something.

5 >MR. MARQUAND: The staff's contention in this case

6 is that his knowledge of protected activity was part of the

7 information developed associated -- associated with the '93

8 Department of Labor case.

9 JUDGE YOUNG: You're saying the staff's position

10 was that -- and you say "his," meaning Mr. McGrath's?

11 MR. MARQUAND: Yes. If you'll look at the top of

12 Page 3...

13 JUDGE YOUNG: Of...

14 MR. MARQUAND: .. .of TVA Exhibit -- Joint Exhibit

15 47, it says...

16 JUDGE YOUNG: Hold on, let me find that one. The

17 top of Page 3, the NR -- okay, go ahead.

18 MR. MARQUAND: Top of Page 3, Joint Exhibit 47,

19 the second sentence says, "However, the NRC notes these

20 individuals were knowledgeable and critical of Fiser's '91

21 and '93 protected activity including -- involving chemistry

22 related safety concerns, and their actions in this regard

23 were part of the information developed associated with S:he

24 '93 case."

25 | JUDGE YOUNG: And what you're wanting to do is
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1 show...

2 MR. MARQUAND: That that's not true.

3 JUDGE YOUNG: ... through introduction of the

4 investigative report, that...

5 MR. MARQUAND: That wasn't...

6 JUDGE YOUNG: .. .Mr. McGrath's actions were not

7 part of the information developed associated with the 1993

8 DOL case?

MR. MARQUAND: Precisely.

10 JUDGE YOUNG: And can that be stipulated?

11 MR. MARQUAND: I would venture counsel won't

12 istipulate to that.

13 JUDGE YOUNG: Do you agree with that or not?

14 MR. DAMBLY: I have two problems. First of all,

15 if you remember, backing up at the prehearing conference,

16 even before the stuff about Ms. Evans, as I recall, we

17 opened up with a discussion of whether or not Mr. McNulty is

18 the director -- the regional field of director for 01, he

19 could be called. And the board ruled...

20 JUDGE YOUNG: You're going to have to speak up a

21 little bit.

22 MR. DAMBLY: I'm sorry, I don't have a mic.

23 The board ruled in the last prehearing conference,

24 ¢ as I recall at the beginning of the prehearing conference,

25 that whether the staff did a good job or a bad job, wherher
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1 OI did a proper investigation or not was not an issue, and

2 Mr. McNulty would not be called. Whether OI did a good job

3 or a bad job. And moreover, this letter doesn't even say

4 what Mr. Marquand purports it to say. It -- it doesn't say,

5 " "limited to information developed in 1993."

6 When we went back in '96 and when the staff looked

7 . into the entire complaint issue, prehearing -- or the

8 predecisional enforcement conference and the rest,

9 information was developed. Putting in something from 1993

10 to say, "Well, nothing that happened after 1993 can have to

11 do with the '93 complaint." Subsequent, there was a DOL

12 proceeding in '96 which dealt with that issue.

13 JUDGE YOUNG: But let's narrow this issue right

14 } now to whether...

15 MR. DAMBLY: It's irrelevant, Your Honor.

16 JUDGE YOUNG: Just hold on. Let's narrow this

17 ' issue right now to whether or not the 1993 investigative

18 report -- is that what you're talking about?

19 MR. MARQUAND: It's the 1996 report -- '95 repor:

20 | of the '93 complaint.

21 JUDGE YOUNG: Okay. Whether that report conta;rs

22 any information on the actions of Mr....

23 MR. MARQUAND: McGrath.

24 JUDGE YOUNG: ... McGrath and Mr. McArthur, I

25 assume is who that's speaking of, were part of the
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1 information developed associated with the 1993 DOL case. In

2 other words, the stipulation would only refer to what the

3 investigative report contains.

4 MR. DAMBLY: I'm not even sure that that's an

5 accurate reflection of what the '90...

6 ffMR. MARQUAND: Your Honor is correct, we can only

7 address this statement one step at a time. First of all, to

8 fI determine did 01 develop any information associated --

9 associating Mr. McGrath with the '93 Department of Labor

10 complaint? Did TVA's inspector general develop that

11 information? Did the Department of Labor develop that

12 information? We can only address those one point at a time.

13 And we're prepared to show that, in fact, there was no

14 information developed associating Mr. McGrath with the 1993

15 Department of Labor complaint.

16 JUDGE YOUNG: And I guess it's -- my concern :s .ve

17 don't want to go off on a tangent here. And so if this can

18 be resolved relatively simply through a stipulation, :.-a:

19 would be great. Otherwise, I don't know where...

20 MR. MARQUAND: I'm not sure it's a tangent,

21 because Mr. McGrath's knowledge of Mr. Fiser's protected

22 activity is an essential element of a prima facie case ;:r

23 the staff. They have to show all of those elements. me,

24 have to carry that proof by a preponderance of the evioe:-:e.

25 They have to show protected activity, they have to show
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1 knowledge of protected activity. And Mr. McGrath is the

2 alleged discriminating official. And this goes to show, in

3 fact, that the asserted basis of his knowledge is incorrect.

4

5 MR. DAMBLY: Again, just to respond to that. We

6 have to show knowledge of protected activity. We don't have

7 to show OI has a report that says. We've put on Mr.

8 McGrath, we've put on evidence, we'll put on other evidence

9 showing knowledge. It doesn't matter.

10 Moreover, my problem with the '95 -- you want to

11 put the '95 -- those exhibits that go to the '95, to

12 Keuter's statement is in, which specifically says -- it's an

13 exhibit. In Keuter's opinion, Fiser was not a...

14 MR. MARQUAND: I'm going to object to counsel

15 reading from something that's not in the record.

16 MR. DAMBLY: Well, here we go. I mean, he wants

17 to put in a piece and say...

18 >JUDGE YOUNG: Just characterize. Characterize it.

19

20 CHAIRMAN BECHHOEFER: Well, you're over -- just:

21 characterize it. But your objection is overruled at the

22 moment.

23 MR. DAMBLY: In -- in an attachment to the '95

24 report, it says Keuter named McGrath and Peterson of the

25 NSRB as people who didn't want Mr. Fiser put in the



Page 698

1 position. Now, to say that the report developed no evidence

2 about Mr. McGrath is just bald-faced lie. It's there.

3 MR. MARQUAND: I'm going to object to counsel's

4 characterize of a lie. And until...

5 JUDGE YOUNG: Okay, let's -- let's -- let's calm

6 it...

7 MR. MARQUAND: I think that's way overstating it.

8 JUDGE YOUNG: .. .let's -- let's tone it down.

9 Let's not use words like "lies," and let's try to get an --

10 let's try to clarify what is at issue in getting this report

11 in.

12 Your objection to it coming in is what, again?

13 MR. DAMBLY: Well, it's two objections. One, it's

14 irrelevant. The staff isn't bound by anything in here.

15 We've been through this. Whether the staff interviewed him

16 or they didn't or whatever, the only issue in front of this

17 board is whether or not we can prove that paragraph that's

18 in the notice of violation.

19 JUDGE YOUNG: And what's the other...

20 MR. DAMBLY: We don't have to prove that '95 was

21 any good.

22 JUDGE YOUNG: What's the other part of your

23 objection?

24 MR. DAMBLY: The other one, you can ask Mr.

25 McGrath. He's asked him, "Were you interviewed?" That's
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1 all we can get out of that. If they're going to put it in,

2 then I want the whole thing. If it's going to come in for

3 some reason, with the attachments, not the report, but all

4 the attachments. Because the report includes all the

5 attachments, and there is evidence in those attachments

6 pertaining to Mr. McGrath.

7 JUDGE YOUNG: I'd like to ask another couple of

8 questions. If -- since the rules of evidence are only to be

9 used as guidance, it may come in because obviously there are

10 issues within it that are relevant to the issues that we're

11 determining today.

12 Under the rules of evidence, I would not allow it

13 in. And -- and under that guidance, I don't think it's --

14 it's a recommended course of action to let something like

15 this in. And the reason for that is because of the hearsay

16 it contains, because obvious -- I don't -- I -- we're not

17 going to get into discussions of whether or not the staff is

18 bound.

19 But -- but what does this open up in terms of

20 taking us down all sorts of other trails? Because, in -h.e

21 j interest of efficiency of the proceedings, this is sometr-ing

22 | that perhaps you all can meet this evening and try to come

23 up with a stipulation, if this is going to lead us down atl

24 sorts of avenues that would make -- that would make this

25 hearing a very inefficient process and lead us into all
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1 sorts of areas that we don't really need to get into, given

2 that this is a de novo proceeding.

3 CHAIRMAN BECHHOEFER: Well, let me add something.

4 First, Mr. Marquand, would you have any objection if -- what

5 is this, TVA Exhibit 51 that we're talking -- what's the

6 number?

7 MR. MARQUAND: TVA Exhibit 51.

8 CHAIRMAN BECHHOEFER: 51, yes. If that were

9 admitted along with all the attachments?

10 MR. MARQUAND: No, I don't have an objection to

11 that.

12 JUDGE YOUNG: And -- and does that resolve your

13 concern?

14 CHAIRMAN BECHHOEFER: Would that resolve your...

15 MR. DAMBLY: It doesn't. Again, I think it's

16 irrelevant. But if you want to do that, in response to your

17 earlier question, then we're going to be moving in all :hoe

18 TVA OIG investigations of Mr. Fiser and others that are n

19 the record.

20 i JUDGE YOUNG: And this is the efficient -- this

21 1 the efficiency concern. And -- and then this is where, i-

22 you all could get together and -- and do as we discussed <1 .

23 our prehearing conference and make stipulations on the

24 degree to which the -- the report gets into the knowledge

25 and actions of Mr. McGrath and Mr. McArthur, and what M<.
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1 Keuter may have said in his report or interview that was

2 attached to that report, that can keep us out of going down

3 a lot of avenues that may be somewhat relevant but -- but

4 quite tangential in a lot of other ways to the main issues

5 here, I think that would probably be in the interest of all

6 parties.

7 MR. MARQUAND: Your Honor, I would suggest that we

8 submit this report into the evidence for the sole purpose of

9 establishing -- and not to be considered for any other

10 reason or -- or any hearsay content or anything, but for the

11 sole purpose of showing that the 01 did not develop

12 information associated with the '93 Department of Labor

13 i complaint, as stated here that Mr. McGrath was knowledgeable

14 and critical of Fiser's protected activity. That's the sole

15 purpose, and I would agree that it be limited to that

16 purpose only. Not for...

17 JUDGE COLE: The report with all its attachments?

18 MR. MARQUAND: Whatever.

19 JUDGE YOUNG: The thing, Mr. -- the thing, Mr.

20 Dambly and the staff are want to go into the TVA OIG Tess

21 And...

22 MR. MARQUAND: That's not an issue on the :aboe

23 right now.

24 JUDGE YOUNG: I know it's not, but -- but we've

25 discussed this numerous times, and that's where this w-as w:e
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1 potential for going. And so what you're asking that it be

2 admitted for, I think that counsel might be able to work

3 together to work out stipulations on exactly what you said.

4 And, if necessary, to add whatever the staff might want to

5 add. This could add days...

MR. MARQUAND: I mean, if counsel is willing to

7 stipulate to that now, I will agree to such a stipulation.

8 Otherwise, the report is on the table and I've offered it

9 into evidence for that purpose.

10 MR. DAMBLY: And what we would be willing to

11 stipulate is that Mr. McGrath was not interviewed as part fi

12 the '93 -- the '95 -- thing that came out in '95 as a

13 report, but pertaining :o the '93, was not interviewed by

14 OI. Beyond that, we are not going to stipulate.

15 i MR. MARQUAND: Well, I think...

16 MR. DAMBLY: As to what he wants to use it for. I

17 have no -- if the board's going to take it, then we want the

18 whole report in with all the exhibits.

19 JUDGE YOUNG: Mr. Marquand, repeat -- repeat again

20 what -- what -- what -- for what fact or principle do you

21 want it admitted?

22 MR. MARQUAND: I'm willing to use the precise

23 i language, which is the staff's contentions. And that is

24 that the OI report and the complete investigation...

25 JUDGE YOUNG: And the complete investigation?
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1 MR. MARQUAND: If Mr. Dambly's insisting on all

2 the attachments, that's fine. That the complaint -- that

3 the report and the entire investigatory file does not

4 include any information developed by OI in its investigation

5 of the '93 complaint that establishes that Mr. McGrath was

6 knowledgeable and critical of Fiser's '91, '93 protected

7 activity.

8 JUDGE YOUNG: What about Mr. -- the interview,

9 report, or whatever it is, related to Mr. Keuter?

10 MR. MARQUAND: Well, I wanted to mention that, and

11 I'm going to ask that counsel withdraw his statement, arld-

12 ask for an apology about it being a lie. Mr. Keuter did not

13 say that Mr. McGrath had any knowledge of protected

14 activity. In fact, what Mr. Keuter said was that Mr.

15 McGrath was critical of Mr. Fiser as a manager. Has no

16 statement in here about knowledge of protected activity.

17 JUDGE YOUNG: This sounds like something that you

18 ican stipulate on. I mean, it really does, if you work

19 together. I mean, you can stipulate exactly what Mr. Keueer

20 said; and you can stipulate whether any of the rest of the

21 OI report or attachments include any information developed

22 in the investigation of the '93 complaint, that Mr. McGrath

23 ihad any knowledge or took any actions with regard to Mr.

24 Kiser (sic). That stipulation obviously does not bind the

25 board in terms of what findings we make based on the
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1 evidence that we hear in this proceeding.

2 Let us confer for a minute; all right? Let's take

3 a five minute break. We'll be back with you in a few

4 minutes.

5 (Brief recess.)

6 CHAIRMAN BECHHOEFER: The board has decided to

7 request the parties to see if they can reach a stipulation

8 ,as to what the OI -- for what reason the OI report would be

9 put into the record. And if the staff and TVA can stipulate

10 that certain things are included in the report and come up

11 with a result, we would -- we would favor that, and we would

12 allow you, tomorrow morning -- would request a report first

13 thing in the morning on that, on whether you could

14 stipulate.

15 j If -- if there is -- if you can't reach a

16 stipulation, then we would put the entire report, all

17 attachments and everything else, into the record. And

18 reliance on.any portion of the report, then, would be

19 limited to what's relevant to this proceeding. But I don't

20 know what all the attachments even are. But we would wan:

21 -- we wouldn't want a portion of the report without --

22 without the entire report, attachments, et cetera.

23 So we will see if you can stipulate first, because

24 I might say, if we put the entire report in, then we may

25 have -- may have arguments with respect to the OIG report,
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1 if that is attempted to be put into the record and...

2 MR. DAMBLY: Just so one thing's clear on that.

3 CHAIRMAN BECHHOEFER: And we would, of course,

4 entertain such argument.

5 MR. DAMBLY: The TVA OIG report of Mr. Fiser's '93

6 complaint...

7 CHAIRMAN BECHHOEFER: Yes.

8 MR. DAMBLY: ... which contains a statement by Mr.

9 Keuter and others, is part of the '95 OI report. It was one

10 1 of the attachments that's in there. So -- and I think --

11 maybe I'll be the bad guy here, but I think it's fair to say

12 that a stipulation will not be reached between counsel as --

13 that would make them happy as to what they want to use it

14 for versus what I would want to use it for. And I think

15 it's just best that we will get a complete copy of the

16 report faxed today -- I mean, FedEx'd, and tender that

17 1 tomorrow.

18 MR. MARQUAND: I'm going to offer this

19 stipulation. That the OI report come into evidence limited

20 to the issue of whether -- we don't even have to stipulate

21 as to what it says. The board can see in the report. Thal

22 it come into evidence limited to the issue of whether there

23 was information developed in the report or investigation

24 that Mr. McGrath was knowledgeable and critical of Mr.

25 1 Fiser's 1991 through 1993 protected activity involving
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1 ichemistry related safety concerns.

2 And, you know, I think the board can look at the

3 report and the investigation and can determine for

4 themselves that if -- that -- the resolution of that issue,

5 if -- if it's submitted for that sole purpose. And that's

6 -- that is the language that I've taken from the staff's

7, transmittal letter of the notice of violation, and I want to

8 submit the report on that issue only, and not -- we don't

9 ieven have to assert that it does or doesn't. The board can

10 imake a determination itself whether the OI report

11 establishes that information as asserted by the staff.

12 | CHAIRMAN BECHHOEFER: Mr. Dambly?

13 MR. DAMBLY: One, I don't know that whether the

14 statement in Staff Exhibit 47 is true or false is ...

15 MR. MARQUAND: It's Joint Exhibit 47.

16 MR. DAMBLY: Joint Exhibit 47 has any relevance,

17 whatsoever. It goes to the whole issue did the staff do a

18 | good job or not. The issue is, here, what did he know; Keni

19 did he know it; what did he do; and why did he do it. .-Ias

20 nothing to do with what OI knew or didn't know.

21 If the report's coming in, then the -- I have no

22 objection bringing the whole report, but without any

23 limitations for what it's used for. It's not going to ::-e

24 in just so he can use it for what he wants to.

25 MR. MARQUAND: Well ...
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1 comes in, that opens the door to allowing all the

2 attachments to come in.

3 I have some concerns about going down this road,

4 because referring to the rules of evidence for guidance, I

5 have concerns about it not being admissible. I have

6 concerns about it -- how it would affect the efficiency of

7 this proceeding, to open the door to all that information,

8 especially given that this is a de novo proceeding.

9 With that said, I think we still encourage you to

10 try to come to a stipulation with regard to the thing you

11 just said, Mr. Marquand, on the subject for which you wanted

12 , it introduced. You understand that -- that once you

13 introduce it for that subject, that that will open the door

14 to other issues being brought out, and it will most likely

15 extend the proceeding.

16 Neither of you have to agree or stipulate to

17 anything. But we want to encourage you to make an effort to

18 do that. And to think about the ramifications, in terms of

19 opening this up to a lot of other issues that could add a

20 lot of time to this proceeding and compromise the efficiency

21 of it.

22 i CHAIRMAN BECHHOEFER: I would like to add

23 ' something else, however. Under NRC rules, the OI report, in

24 my opinion, and I've so held in many other cases, would be

25 admissible as long as relevant. It's prepared by a person
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1 presumed -- a government employee presumed to be

2 trustworthy, and as an official report, it would be admitted

3 as far as I was concerned. And I think Dr. Cole will agree.

4 But if offered, the report would be admissible to the extent

5 that...

6 JUDGE COLE: To its relevance.

7 CHAIRMAN BECHHOEFER: ... to the extent that it's

8 relevant. And I can't tell you what all the attachments

9 are. I've never seen them or -- but it -- but some of the

10 attachments may also be relevant. Some may not. And, of

11 course, questions on the attachments that aren't relevant-

12 would be ruled out because of irrelevancy.

13 MR. MARQUAND: Well, if we were -- my position is,

14 | if the parties were submitting it, and limited to a

15 particular issue, that in their -- in the parties' post-

16 trial findings and conclusions, if they felt that any

17 portion of that report or investigation was pertinent to

18 that issue; they could call the board's attention

19 specifically to those portions of the report or

20 investigation. It wouldn't be necessary, in that situation,

21 for the board to be involved in having to plow through the

22 whole thing to determine things. I mean, it's the parties'

23 | responsibility, it seems to me, to point out to the board

24 what -- what evidence is material and relevant, and...

25 JUDGE YOUNG: But I think, Mr. Marquand, the
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1 problem is that the staff is not going to agree to limit its

2 relevance as -- as you want to have it limited. And that's

3 where opening up all the hearsay that's contained in this

4 report can create a potential problem with each party

5 wanting to counter any and all hearsay that's in the report

6 ior in the attachments to the report.

7 So if you all can agree, that would obviously be

8 ,good for -- for the orderly progress of the hearing and --

9 and the most efficient progress of this proceeding.

10 MR. DAMBLY: And with all due respect to the

11 board, I think we'll probably spend more time discussing

12 ithis than we're going to save. I don't think the parties

13 personally -- for example, Mr. Keuter's statement, his

14 comments will -- who took this statement will be here as a

15 witness, and we will ask whether he said that to her in the

16 first place. And so we'll be here any -- I don't think it's

17 going to shorten anything one way or the other.

18 JUDGE YOUNG: Do you have a...

19 iMR. DAMBLY: It's going to make the record larger,

20 but, as Mr. Marquand correctly points out, we'll direct you

21 to what we think's relevant in the various sections in the

22 post-hearing.

23 JUDGE YOUNG: Do you have an objection to his

24 proposal for entering it at this time as limited, as he

25 states?
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1 |MR. DAMBLY: I have an objection for it being

2 limited; yes.

3 JUDGE YOUNG: That's what...

4 MR. DAMBLY: I'm not going to agree to put it in

5 for why he wants it only. If it's going in,...

6 JUDGE YOUNG: Right.

7 MR. DAMBLY: ... I want to use it.

8 JUDGE YOUNG: Right.

9 MR. MARQUAND: Well, I mean, if he's got some

10 issue that he wants -- he thinks is -- is relevant to, and

11 wants to offer it for that reason and identify what that'

12 relevance is, it may be appropriate to include that in the

13 1 stipulation.
14 JUDGE COLE: Well, I was hoping that you would be

15 able to work out a stipulation on this so we would avoid

16 these entanglements down the road. Maybe the -- maybe the

17 issue is much more complicated than I think it is, but I

18 thought we had a -- had some specific issues before us, and

19 this report addresses certain of those specific issues which

20 I -- I believe should be identifiable. So if it's at all

21 possible, I would encourage you to work out a stipulation.

22 MR. MARQUAND: Well, and I'm sort of at a loss

23 because I thought Mr. Dambly was asserting that he thought

24 this. was a de novo proceeding and that he didn't think that

25 any of the evidence developed previously was appropriate
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1 here. So why he wouldn't offer it otherwise, I don't know.

2 I But if it's admissible for some other relevant reason, I'd

3 be curious what that would be.

4 MR. DAMBLY: Again, our position has been all

5 along that the OI report and its conclusions are totally

6 irrelevant. The board has to make a decision de novo. The

7 attachments to the report, the evidence developed is

8 relevant.

9 Just like it's totally irrelevant -- and how many

10 times he's said this is false. Now, whether it's false or

11 not, and it's -- I don't think it says what he says it says.

12 But whether it's false or not in the cover letter, the only

13 issue in front of you--- and we've gone over it numerous

14 times---is whether the violation that's set forth there --

15 doesn't matter if the staff got a letter wrong, doesn't

16 matter if OI wrote a report that he disagrees with. The

17 evidence developed, the statements taken from people I think

18 are relevant. I've always thought they were relevant. And

19 they can be used with witnesses for impeachment or

20 otherwise, as appropriate. So I've never argued that

21 there's no relevant evidence in the report.

22 But Mr. Marquand's indicated from Day One he

23 thinks that his case is to show OI didn't get it right.

24 Doesn't matter if they got it right.

25 MR. MARQUAND: That's not correct. We're no:
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1 trying to attack the accuracy of whether OI did anything

2 right or wrong. The question is what information did the

3 staff have to support this statement. And that's their

4 contention in this case.

5 Counsel is incorrect when he says that they have

6 | to prove only and address only the matters in the notice of

7 violation. We've asked -- sent them contention

8 interrogatories and said, "What do you contend is the

9 ' mechanism, what do you contend is the way that this

10 discrimination occurred?" And they came back and they said,

11 "McGrath and McArthur." We asked them, "What was the

12 protected activity?" They came back and they told us what

13 it was. That was their contention. We asked them, in a

14 i contention interrogatory, "What's the basis for you

15 contending that McGrath and McArthur had this knowledge of

16 this protected activity?" and they identified that

17 contention.

18 So this goes directly to the contentions that they

19 have gone on record and said is the basis for this asserted

20 notice of violation. That's their theory in the case,

21 that's what they're bound to -- to prove, and that's what

22 we're trying to disprove. And this certainly is relevant to

23 that issue.

24 JUDGE YOUNG: And, Mr. Dambly, you do not want to

25 stipulate that -- that, looking through the report, that
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1 there is nothing in it that supports the contention that Mr.

2 McGrath and Mr. McArthur knew about protected activities and

3 took any actions with regard to those protected activities?

4 MR. DAMBLY: I'm not sure what...

5 MR. MARQUAND: I'm not asking him to agree or

6 disagree that it does or doesn't. Just that it be submitted

7 for that sole determination. Whether there is such

8 information in the report.

9 i JUDGE YOUNG: Right. Right. And my question,

10 though, to you was that you are not willing to stipulate

11 that the report does not contain any information supporting

12 that Mr. McGrath and Mr. McArthur knew about or took any

13 actions with regard to any alleged protected activities with

14 regard to Mr. Fiser?

15 MR. DAMBLY: That's correct, Your Honor. As a

16 matter of fact, I could point out in -- in TVA 103 that Mr.

17 Marquand read into the record, one of the responses, the --

18 the Keuter statement that we're talking about here that is

19 part of that, is one of the staff's contention responses.

20 JUDGE YOUNG: Apart from the Keuter statement.

21 MR. DAMBLY: Also we have Beacon's statements in

22 there.

23 JUDGE YOUNG: Okay.

24 MR. DAMBLY: I mean, I am not willing to limit --

25 if it comes in, it comes in. And we will point out at
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1 various places what's the relevant portions. I'm sure

2 there's irrelevant stuff in there, but that's true of any

3 large document.

4 JUDGE YOUNG: So you're stating that -- that you

5 -- both of you are stating that there is no possibility that

6 I you are able to come up with any stipulation with regard to

7 these things?

8 MR. DAMBLY: I'm not going to stipulate to limit

9 it coming in for a specific purpose which TVA would like it

10 to come in for.

11 JUDGE YOUNG: What I'm asking you is, you're not

12 -- neither of you are willing to try to work out

13 | stipulations on that issue and on any other issue that the

14 staff wants to bring up with regard to any other statements,

15 such -- such that bringing the whole thing in could be

16 avoided, and all the -- the related avenues that may arise

17 out of letting it in could be avoided?

18 MR. MARQUAND: I'm willing to draft a stipulation

19 at lunchtime and propose it to Mr. Dambly.

20 MR. DAMBLY: And again, as I've said earlier, I

21 don't know that we're going to save any time. Because...

22 JUDGE YOUNG: Well, but that's...

23 MR. DAMBLY: ... in terms of the case that we will

24 put on, the things that are in this report that we would

25 1 like to bring out, we were going to bring out anyway.
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1 |JUDGE YOUNG: Okay, the reason I'm asking you the

2 ' question is just to find out whether or not you are willing

3 to try to work out a stipulation. If you are, we'll take

4 the objection under advisement and give you time at lunch or

5 tonight to try to work it out. If not, I think Judge

6 Bechhoefer has stated what the ruling would be. I've stated

7 my reservations about that. And we can go forward.

8 MR. DAMBLY: And again, I'm not willing to enter

9 into any stipulation to limit the purposes for which the

10 document comes into the record. It comes in, it comes in.

11 JUDGE YOUNG: The stipulation that I was asking-

12 you about was not limited to that. It was -- whatever you

13 agree to, you can add to whatever stipulation you want to

14 make. We're asking you are you willing to work on -- on

15 coming together on a stipulation that would include things

16 that both of you want in it, that both of you could live

17 with? If you're not, we can move on right now. But if you

18 are, we've all encouraged you to do that.

19 MR. DAMBLY: Well, I mean, we can talk about it

20 over lunch, Your Honor. I...

21 CHAIRMAN BECHHOEFER: Well, why don't we do that.

22 MR. DAMBLY: . .. we're fairly close to there,

23 anyway.

24 CHAIRMAN BECHHOEFER: We want to take a...

25 MR. MARQUAND: Yes, Your Honor.
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1 CHAIRMAN BECHHOEFER: ... short break now. And I'm

2 not saying you have to agree before when we come back one

3 way or the other. We'll still give you a lunchtime.

4 JUDGE YOUNG: We just need a break for health

5 reasons, and be back in a few minutes.

6 MR. MARQUAND: Yes, Your Honor.

7 JUDGE YOUNG: And go again till lunch.

8 CHAIRMAN BECHHOEFER: Back on the record.

9 Mr. Marquand.

10 MR. DAMBLY: I guess we've agreed to put the

11 document in.

12 MR. DAMBLY: I'm sorry I think we've agreed that

13 we'd put the document, their document that they have as an

14 exhibit, what exhibit are we on, 81 or something?

15 CHAIRMAN BECHHOEFER: Fifty one.

16 MR. DAMBLY: As the report, it's got a list of all

17 the attachments. There's only a couple of the attachments

18 that are attached. We will get the rest of the document

19 reproduced and brought in for Tuesday.

20 CHAIRMAN BECHHOEFER: And you don't think you

21 could reach any stipulations, I take it?

22 MR. DAMBLY: I don't think so, Your Honor.

23 JUDGE YOUNG: So is Exhibit 51 to be supplemented

24 by your --

25 MR. MARQUAND: I think maybe the cleanest way is
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1 to submit TVA Exhibit 51 and then we can either supplement

2 it or we can simply have a separate joint exhibit of the

3 remainder of it.

4 MR. DAMBLY: The remainder of it is probably --

5 i MR. MARQUAND: No, it wouldn't be any thicker than

6 this.

7 MR. DAMBLY: It'll probably double the size of it,

8 might be a little bit bigger, I'm not sure.

9 JUDGE YOUNG: Do you just want to put it in and

10 then add to it later?

11 MR. MARQUAND: Either way, we can agree on that.

12 So TVA Exhibit 51 is admitted into the record at this point?

13 CHAIRMAN BECHHOEFER: That's correct, in its

14 entirety, subject to --

15 MR. MARQUAND: Being supplemented.

16 CHAIRMAN BECHHOEFER: The particular attachments

17 and that kind of thing. And you both agree that certain

18 attachments aren't relevant, feel free not to include those,

19 but let us know.

20 MR. MARQUAND: Thank you, Your Honor.

21 (The document, heretofore marked as

22 TVA Exhibit Number 51, was received

23 in evidence.)

24 BY MR. MARQUAND:

25 Q Mr. McGrath, at some point in time, you said you
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1 tlearned of the swap, rotation between Bill Jocher as

2 corporate chemistry manager, and Mr. Fiser.

3 A That's correct.

4 Q And you learned of it after it had already

5 occurred, is that right?

6 A That's correct.

7 Q So is it also correct then that you would not have

8 been involved in any discussions about whether in fact that

9 rotation should take place?

10 A That's correct.

11 Q Did you ever express an opinion to anyone that Mr.

12 Fiser should not be put in, even on a temporary basis, on

13 this rotation -- should not be placed in the corporate

14 chemistry manager position?

15 A I had no involvement with that decision, nor did

16 anyone ask me about it. As I mentioned yesterday, the

17 Sequoyah site vice president told me a couple of months

18 after it happened that it was his decision and it was Cased

19 on performance problems in chemistry that he saw.

20 Q And that Sequoyah vice president at the time .as

21 Jack Wilson, is that right?

22 A That's correct.

23 Q Did you ever -- once Mr. Fiser was in the s~a':

24 < after this rotation of corporate chemistry manager, d- i.

25 ever express a negative opinion or an opinion that he S'- i
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1 not be in that position, to an individual by the name of Dan

2 Keuter?

3 A I would have no basis on which to have judged his

4 performance in that position as I did not either in my

5 normal day-to-day job or normally in NSRB have a view of

6 that. So I'm sure that I did not say that because I would

7 have no basis to say it.

8 CHAIRMAN BECHHOEFER: Did you discuss it with Mr.

9 Keuter?

10 THE WITNESS: No, I would have no basis to discuss

11 it with him, so I'm sure I did not.

12 CHAIRMAN BECHHOEFER: Well, you can comment on

13 things to people without having any formal basis for doing

14 so. Did you ever hear from Mr. Keuter anything about this

15 situation?

16 THE WITNESS: No.

17 } BY MR. MARQUAND:

18 Q Did you ever express an opinion to Mr. Keuter :ra:

19 Mr. Fiser was not working out as the corporate chemistry

20 manager?

21 A No, as I was just discussing, I have no visibi e:,

22 of how well he was doing that job, so I would have no basis

23 to make such a statement.

24 JUDGE YOUNG: So are you saying you did not?

25 THE WITNESS: I did not. I'd have no reason :_
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1 tell him that.

2 BY MR. MARQUAND:

3 Q At some point in time was Mr. Keuter also on the

4 Nuclear Safety Review Board?

5 A Yes, he was eventually on the board, but I don't

6 believe it was until after this time frame, perhaps in 1993?

7 Q And had he had occasion to attend Nuclear Safety

8 Review Board meetings prior to becoming a member of the

9 board?

10 A Yes, he had.

11 Q Because he was a VP, a vice president?

12 A Yeah, in his position as vice president of

13 operation support, he could attend meetings if he wanted to

14 and he attended some.

15 Q Would you ever in your position on the board or

16 when he was attending the board meetings, would you ever

17 have occasion to discuss with him the performance of

18 Sequoyah chemistry program?

19 A I know from the document we looked at earlier

20 today that he was at the May 1992 meeting, which was a

21 meeting in which we discussed many performance problems

22 including chemistry at Sequoyah.

23 Q Directing your attention to TVA Exhibit -- I'm

24 sorry, Joint Exhibit 47, the Notice of Violation and the

25 staff's transmittal letter with that Notice of Violation.



Page 722

1 I'd like to direct your attention once again to the top of

2 page 3. Do you see the sentence in the first partial

3 paragraph that says, "Moreover, given his position in the

4 organization and the number of TVA employees who were

5 involved in the various DOL and TVA Inspector General

6 interviews, the NRC also considers it more likely than not

7 that the former NSRB chairman was aware that Mr. Fiser filed

8 a 1993 DOL complaint prior to 1996." Do you see that

9 sentence?

10 A Yes.

11. Q Was there anything about your position as NSRB

12 chairman that would make it likely that you would know about

13 a complaint filed by Mr. Fiser in 1993?

14 A No, TVA held any sort of information about DOL

15 complaints to those who had a valid reason to know about

16 them. I would have no reason to know about that.

17 Q And referring again to that sentence where it says

18 given your position in the organization and the number of

19 TVA employees who were involved in various DOL and Inspector

20 General interviews, do you have any idea how many TVA

21 employees were interviewed in connection with that?

22 A No.

23 Q Other than Dan Keuter, are you aware of any TVA

24 employees who were interviewed by the TVA Inspector General?

25 A No, I had no knowledge at this time. It seems :o
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1 me that in preparation for the enforcement conference in

2 1999, that I may have heard that Wilson McArthur was

3 interviewed, but I'm not sure of it. Certainly not before

4 that time frame did I hear about anyone who had been

5 interviewed in '93.

6 Q Do you know in fact whether any TVA employees were

7 interviewed by the Department of Labor in connection with

8 Mr. Fiser's '93 complaint?

9 A I don't know.

10 MR. MARQUAND: Your Honors, at this time, I would

11 like to tender TVA Exhibit 79. This should be a self-

12 authenticating letter from the Department of Labor addressed

13 to TVA.

14 CHAIRMAN BECHHOEFER: Hold the line a minute,

15 we're trying to find it.

16 JUDGE YOUNG: Mr. Marquand, to you from the

17 Department of Labor?

18 MR. MARQUAND: It's to me from the Department of

19 Labor.

20 (Brief pause.)

21 MR. DAMBLY: I guess I'd object on relevancy.

22 There's been no foundation. We know Mr. Marquand made a

23 | request and he got an answer, but I don't know what for or -

24 -

25 MR. MARQUAND: I'll explain the relevance.
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1 MR. DAMBLY: Well, I think we need to have the

2 relevancy explained, some basis from the witness.

3 MR. MARQUAND: I'm not asking the witness -- I

4 haven't asked the witness about this document, I think it's

5 self-authenticating.

6 The request to the Department of Labor was for the

7 Department of Labor's investigative file with respect to Mr.

8 Fiser's 1993 complaint. In the third paragraph of this

9 > letter, it indicates that the Department of Labor did not

10 conduct an investigation in this complaint because the

11 complaint was settled; ergo, there were not Department of

12 Labor interviews contrary to the staff's position and

13 contention in the Notice of Violation transmittal.

14 JUDGE YOUNG: Can you refer us to what page of the

15i Notice of Violation --

16 MR. MARQUAND: I'm talking about the transmittal

17 letter, at the top of page 3, we've already been discussing

18 with the witness where it refers to the number of TVA

19 employees interviewed in the various DOL interviews.

20 MR. DAMBLY: It says DOL and TVA Inspector Cere

21 and it's not limited to '93, so it has no relevance

22 whatsoever to the point he's trying -- in the first place,

23 whether that statement is true or false is not an issue,

24 secondly, it doesn't have any limitation in that stateren-

25 as to only 1993.
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1 MR. MARQUAND: You have to read the whole sentence

2 and put it in context, it says given the number of employees

3 interviewed, the NRC considers the fact that Mr. McGrath was

4 aware of the '93 complaint prior to '96. The only DOL

5 complaint filed prior to '96 was '93. There were no

6 interviews prior to '96, no Department of Labor interviews

7 iprior to '96. That's what this document shows.

8 And as a premise for the staff's contention of the

9 number of interviews it's simply wrong.

10 MR. DAMBLY: The staff will stipulate that DOL did

11 not do an investigation in the '93 complaint. As to what

12 that proves, I don't know.

13 MR. MARQUAND: That's fine with us, if you'll

14 stipulate there was no investigation and no Department of

15 Labor interviews in connection with the '93 complaint.

16 MR. DAMBLY: That's fine.

17 CHAIRMAN BECHHOEFER: Well, might there have Ceen

18 interviews in conjunction with deciding whether to launcd. a

19 formal investigation --

20 MR. MARQUAND: No, this --

21 CHAIRMAN BECHHOEFER: I don't know how DOL wcre's.

22 MR. MARQUAND: No, the way DOL works is they _-.

23 to mediate the matter and if they can't mediate it -- as

24 this letter indicates, if they mediate it, they don't i_^.'.

25 I an investigation. If they can't mediate it, they do L
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1 an investigation and do conduct formal interviews and reduce

2 those to witness statements.

3 CHAIRMAN BECHHOEFER: I was asking you about maybe

4 they wouldn't be termed formal interviews but doesn't DOL

5 people perhaps talk to individuals before they decide --

6 MR. MARQUAND: They call counsel for TVA, in this

7 case me, and try to mediate it between myself and Mr. Fiser.

8 iJUDGE YOUNG: But the staff is willing to

9 stipulate--

lo MR. DAMBLY: We're willing to stipulate. As far

11 as I know, I've never seen any '93 DOL interviews, I don't

12 know that any exist. As far as I'm aware, there aren't any.

13 JUDGE YOUNG: So you will stipulate that there was

14 no investigation and no interviews.

1s MR. DAMBLY: In '93.

16 JUDGE YOUNG: In '93.

17 MR. DAMBLY: By DOL of Mr. Fiser.

18 MR. MARQUAND: It's not just in' 93 but in

19 connection with the '93 complaint.

20 JUDGE YOUNG: Correct?

21 MR. DAMBLY: No DOL investigation in connection

22 with the '93 complaint, whether it was in '93 or '94.

23 JUDGE YOUNG: Including any interviews.

24 MR. DAMBLY: I'm sorry.

25 MR. MARQUAND: Act like you're Stu Avery and speak
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1 up.

2 CHAIRMAN BECHHOEFER: It's a little hard to hear

3 sometimes.

4 MR. MARQUAND: That stipulation is satisfactory to

5 us, Your Honor.

6 CHAIRMAN BECHHOEFER: That stipulation is fine, we

7 accept it.

8 BY MR. MARQUAND:

9 Q Mr. McGrath, I'd like for you to turn to Joint

10 Exhibit 47.

11 CHAIRMAN BECHHOEFER: Joint Exhibit 47?

12 MR. MARQUAND: Joint Exhibit 47.

13 BY MR. MARQUAND:

14 Q And again at page 3, I'd like to move down to the

15, next paragraph. In the second sentence, there's a reference

16 to the temporal proximity between your appointment as

17 general manager of operation support and Mr. Fiser's

18 nonselection in 1996. How far apart in time was the

19 November '91 meeting that you had as NSRB chairman, between

20 that point in time and Mr. Fiser's nonselection?

21 A A little over four and a half yrs.

22 Q And when did you become in Mr. Fiser's -- when did

23 you first come into Mr. Fiser's chain of command when he was

24 I chemistry program manager?

25 A In October of 1995.
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Q How much difference in time is there between that

2 and the date of his nonselection?

3 A About nine months.

4 Q There is also-- I'm going to ask -- go back and

5 forth now between TVA Exhibit 103, which is the staff's

6 responses to TVA's discovery requests, and Joint Exhibit 47.

7 i If you'll turn to page 6 of the first document in TVA

8 Exhibit 103, that should be the interrogatory 7 and the

9 staff's response.

10 CHAIRMAN BECHHOEFER: One second until we get

11 there.

12 (Brief pause.)

13 THE WITNESS: You need me to have that document?

14 MR. MARQUAND: You don't have it either?

15 THE WITNESS: No.

16 (A document was proffered to the witness.)

17 BY MR. MARQUAND:

18 Q Now in interrogatory number 7, TVA asked the staff

19 to state the factual basis for the conclusion that the

20 reorganization of operation support was motivated by

21 retaliatory animus by you and the staff's response states

22 that the reorganization -- that the staff is not concluding

23 that the reorganization was motivated by retaliatory animus,

24 but that the staff's position is that they contend that :he

25 manner in which the reorganization was carried out was
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1 motivated by retaliatory animus. Then they go on to state -

2 - and I want to talk about this specifically -- the basis

3 for their conclusion.

4 We've already talked about the "temporal

5 proximity" between when you became part of Mr. Fiser's chain

6 of command and his nonselection. We've also talked about

7 the temporal proximity between this alleged 1991 meeting and

8 his nonselection.

9 $The next -- let me ask you if you had been so

10 outraged about what happened in this 1991 meeting, would it

11 have been reasonable to assume that you would wait until

12 , 1996 to have wreaked some sort of revenge or retaliatory

13 action upon Mr. Fiser?

14 I A I had no reason from 1991 to take any kind of

15 action against Mr. Fiser, or even immediately thereafter, if

16 I could have, but certainly not to wait four or five years

17 and then elect to do it in a time frame where I knew as cue

18 circumstances worked out, we were being -- how we were

19 i handling this was under active investigation by the TVA

20 Inspector General. We were getting additional oversight ffr,:-

21 the Labor Relations Department and the Office of General

22 , Counsel and it was rather obvious that this would be

23 subsequently investigated at least by the Department of

24 Labor and also given what we discussed yesterday, within

25 TVA's policy, if I did anything discriminatory against an
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1 employee, I would be subject to termination.

2 It's rather incredible to think that based on a

3 minor item occurring in a meeting in 1991, that I would wait

4 five years and then elect to take action against any

5 individual under such a set of circumstances.

6 Q Are you saying that you knew at the time, in the

7 summer of '96, of his Department of Labor complaint in '96?

8 A In June of 1996, Mr. Fiser went to HR, told HR

9 that if they posted the position, he would submit a

10 complaint. He actually did submit a complaint prior to the

111 selection being made, I believe I had seen his complaint. I

12 was aware that it was already under investigation by TVA's

13 Office of the Inspector General because they had an

14 interview scheduled to interview me about what was going on

15 with it in July of that year.

16 Q And you're telling us it's not reasonable to

17 assume that you would, with that sort of knowledge of

18 somebody looking over your shoulder, wait to retaliate -rt

19 five years and then wait until somebody is watching you -_

20 do it.

21 A That's correct.

22 1 Q If you would turn to interrogatory answer numher

23 7, the next matter stated by staff in their contention :s

24 that alleged disparate treatment of Fiser requiring him -,

25 compete for one of the chemistry manager positions, bu: -
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1 requiring McArthur to compete for the rad chem manager

2 position under similar circumstances, also this is a

3 retaliatory animus. Do you see that?

4 A Yes.

5 JUDGE COLE: This is interrogatory number 7?

6 MR. MARQUAND: Yes, on page 6 of TVA Exhibit 103.

7 JUDGE COLE: Okay, thank you.

8 BY MR. MARQUAND:

9 Q To put this in context, was anybody else in

10 operation support being required to compete for a job?

11 A Yes, there were a number of people, probably at

12 i least a dozen or so, that were having to compete for jobs.

13 Q With respect to-- that's with respect to new jobs

14 that were being created?

15 A That's correct.

16 Q And why were they having to compete for jobs?

17 A They were having to compete for the jobs because

18 the new position descriptions were reviewed by Human

19 Resources, Human Resources, in accordance with the criteria

20 Ethey used, determined that these were indeed new positions

21 and they had to be advertised.

22 Q And what was the matter with their old jobs, why

23 weren't they satisfied to stay in their old jobs as opposed

24 to competing for new ones?

25 A Most -- in many cases here, we had eliminated a
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1 number of positions throughout operation support. So the

2 incumbents in those jobs that were being eliminated could

3 apply in one of the new jobs, they could apply in other

4 positions in TVA, they had a number of options opening to

5 them. Even after we filled the positions, I believe there

6 was a net reduction of personnel of about a dozen in the

7 sorganization.

8 Q Other than Dr. McArthur, -- well, let me ask you

9 this -- were there any new jobs created for which anyone was

10 I not required to compete?

11 A No, the original determination that came out Of

12 Human Resources was that we would have to compete for all of

13 the new jobs. Subsequently, as we discussed yesterday, when

14 Mr. McArthur raised his concern and his concern was

15 evaluated by Human Resources, they made the determination in

16 his case that he rightfully should have already been in that

17 position, so there was no competition held for that one

18 position.

19 Q Now yesterday, you explained the rationale that

20 you had at the time and assumed at the time of Mr. McArthur

21 not having to compete. Have you learned since that there

22 was a different reason that Human Resources decided it was

23 not necessary for him to compete for that job?

24 A Yes, I subsequently learned that the basis on

25 which they made the decision was that his official position
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of record was still the manager of technical programs and

that they had done an evaluation and considered that manager

of technical programs job to be equivalent to the rad chem

manager position and concluded then that he should be in

that position.

Q I'm going to show you Staff Exhibits 100 and 101.

(Documents were proffered to the witness.)

Q Do you have Staff Exhibits 100 and 101, Mr.

McGrath?

A Yes.

Q Are those what are called position descriptions?

A Yes.

Q And they were issued to Wilson McArthur?

A Yes.

Q The first one, which is Exhibit 100, was issued

April 1990 when Mr. McArthur was the manager of technical

programs and the second one is issued June 17, '96 as the

corporate radiological and chemistry control manager. Do

you see that?

A Yes.

Q Are you aware whether or not Dr. McArthur had a

position description -- a different position description Sr

any point in time between the issuance of Staff Exhibit 1'D

and Staff Exhibit 101?

MR. DAMBLY: I'll object on the basis of
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1 competence unless it's being limited to does he know.

2 MR. MARQUAND: That's what the question was, does

3 he know.

4 JUDGE YOUNG: Do you know?

5 THE WITNESS: Human Resources reported to me that

6 based on their investigation, there was no position

7 I description between these two.

8 BY MR. MARQUAND;

9 Q Would you look at Staff Exhibit 99. From what you

10 can tell from this document --

11 MR. DAMBLY: I'm going to object. Yesterday when

12 I asked questions about this document, he said he was

13 incompetent to testify about it because he doesn't even know

14 what it is. So I don't know how he's going to now tell us

15 anything about it.

16 JUDGE YOUNG: Didn't we let you ask him questicr'.s

17 about it?

18 MR. DAMBLY: No, we didn't.

19 MR. MARQUAND: Yes, Your Honor, you did.

20 MR. DAMBLY: I said I'd bring in somebody from H.

21 and explain it. I don't think we went into questioning

22 about it.

23 MR. MARQUAND: The specific questions were wne:hr

24 or not his grade had changed and whether his salary cr.an:.ei'

25 at different points in time. My objection was overruled.
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1 JUDGE YOUNG: Let's find it, let's see, 99.

2 These transcript indexes -- I'm asking the court_

3 reporter -- the index at the end, if I wanted to find the

4 number 99, I guess that would be -- okay -- 62, line 25 and

5 64, line 16. That's where I find that?

6 THE REPORTER: Yes.

7 JUDGE YOUNG: Okay, great.

8 3 (Brief pause.)

9 MR. DAMBLY: To speed this up, I'll just withdraw

10 the objection if he wants to ask the question.

11 CHAIRMAN BECHHOEFER: Go ahead.

12 JUDGE YOUNG: Go ahead, he withdrew the objection.

13 BY MR. MARQUAND:

14 Q Mr. McGrath, from what you can tell from the face

15 of the document, does it appear to be a position

16 description, Staff Exhibit 99?

17 A This document is not a position description.

18 Q From what you can tell from the face of this

19 document, does it appear that he was issued a position

20 description -- can you even tell from that, from the face

21 it, if he was issued a position description?

22 A I can't tell.

23 JUDGE YOUNG: This is the employee action --

24 MR. MARQUAND: Yes, Your Honor, the way I

25 understand this, the first two pages are just a sequence



Page 736

1 actions and then the remaining part of it, there should be a

2 separate sheet for each of the line items that are on there.

3 JUDGE YOUNG: Right.

4 BY MR. MARQUAND;

5 Q And Mr. McGrath, if you'll turn over a couple more

6 documents in that book you've got to Staff Exhibit 102.

7 A Okay.

8 Q Is that a position description?

9 A No, that's a performance review.

10 Q Can you tell from that performance review whether

11 or not Dr. McArthur had been issued a position description

12 for the position of manager of radiological control?

13 A No.

14 Q I'm going to hand you Staff Exhibits 43 and 64.

15s (Documents were proffered to the witness.)

16 Q You said HR told you about their decision -- whose

17 decision was it -- first of all, whose decision was it that

18 Dr. McArthur had a right to this position of radiological

19 and chemistry control?

20 A The decision was made by Human Resources, by Mr.

21 Boyles and he told me it had been concurred with by his

22 supervisor.

23 Q Now did he give you a -- do you recall

24 specifically what he told you was the rationale for why Dr.

25 McArthur was entitled to that job?
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1 A As we discussed yesterday, I don't remember his

2 exact words, as I said, I interpreted the words within the

3 framework of my understanding of prior rules and I did glean

4 that since he had previously been in that position, he had a

5 right -- I understood when he said to me because of his

6 prior position, he had a right to it was related to my

7 understanding of the rule of that timing issue we discussed

8 at some length yesterday of the rad chem manager position

9 having been created within a few months of the elimination

10 of the technical programs manager.

11 Q I'm going to show you Staff Exhibit 4, which is in

12 book 1 of 8 and it is Mr. Boyles statement to the Department

13 of Labor. Would you look at the bottom of page 1 where it

14 begins, "We went back to 1990 and '94 position descriptions"

15 and would you also look at the second page, the paragraph

16 beginning "Ben Easley and I made the decision".

17 MR. DAMBLY: Which page?

18 -MR. MARQUAND: Pages 1 and 2.

19 MR. DAMBLY: Okay.

20 BY MR. MARQUAND:

21 Jo Q Does that refresh your recollection as to what Mr

22 Boyles told you about the rationale for placing Dr. McArthur

23 1 in the position?
24 A Yes, this would be as I expected. What he would

25 have said is that he would have told me that because of Tihe
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similarity between the position descriptions, that Mr.

McArthur should be placed in that position. And what --

what that says in here particularly confirmed that he talked

to Naomi Lindsey, like I mentioned yesterday, was the HR

manager who had given me this prior guidance on some

activities. So I believe that's why at that time that we

had assumed it was for the reason that I had passed the

question over to him. I didn't pursue further at that time

with him exactly what they went through.

MR. DAMBLY: Are we in -- are we about finished or

are we done with the line of questioning, for lunch? Is

this an appropriate place?

MR. MARQUAND: Whatever the board's pleasure.

JUDGE YOUNG: Do you -- I mean, are you at a

stopping place or not? Do you -- do you want to go...

MR. MARQUAND: I don't have a question pending, so

we can...

JUDGE COLE: Is it a logical break point?

MR. MARQUAND: I don't know how long we're going

to go.

JUDGE COLE: Let's go to lunch.

CHAIRMAN BECHHOEFER: Sounds good to me. Let's be

back at 1:10. 1:10 we'll be returning.

(Whereupon, a lunch break was taken at 12:06 p.m.

and returned at 1:16 p.m.)
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1 AFTERNOON SESSION

2 MR. MARQUAND: Your Honor, at this time I would

3 like to tender exhibits -- Staff Exhibits 99 through 102.

4 CHAIRMAN BECHHOEFER: Through 1-0...

5 iMR. MARQUAND: 99, 100, 101, and 102.

6 >CHAIRMAN BECHHOEFER: Oh, okay.

7 MR. MARQUAND: Those are the four that counsel

8 asked Mr. McGrath about yesterday and I asked him about just

9 before lunch.

10 JUDGE COLE: 99 through 100?

11 MR. MARQUAND: 99, 100, 1001, and 102.

12 JUDGE COLE: All NRC exhibits?

13 MR. MARQUAND: Yes, they're all staff exhibits.

14 MR. DAMBLY: We would have no objection.

15 |CHAIRMAN BECHHOEFER: Okay. Without objection,

16 Staff Exhibits 99, 100, 101, and 102 are all admitted.

17 (The documents, heretofore marked

18 as Staff Exhibits #99 thru #102,

19 i were received in evidence.)

20 I BY MR. MARQUAND:

21 Q I'm going to show you Staff Exhibit 130 and 3:

22 I'm going to ask you about Staff Exhibits 130 and 131.

23 were asked about those yesterday. And if I recall your

24 testimony, those were two different organizational char-s;

25 is that correct?
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A Yes.

2 Q The Exhibit 130, what is the date that's shown on

3 that organizational chart?

4 A February 13th, 1995.

5 Q Is that the way the organization looked in 19 --

6 in the spring of 1996?

7 A Prior to the reorganization.

8 Q It did? Was Don Moody the acting general manager?

9 A Don -- by that time Don Moody had passed away.

10 And so...

11 Q And who was the acting general manager at that

12 time?

13 A I was the acting general manager.

14 Q All right. Was Mr. A. W. Sorrell the acting

15 manager of radiological and chemistry control?

16 A He had retired.

17 Q All right. So this is the state of the

18 organization at some point earlier, but not the state of :>e

19 organization immediately prior to the reorganization; is

20 that right?

21 A That's correct. This is only the rad con and

22 chemistry portion of the overall operations support

23 organization.

24 Q All right. Is this have any official standing

25 ! (sic) in determining somebody's position description?
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MR. DAMBLY: Objection as to competence. I mean,

2 he testified yesterday he doesn't know anything about HR.

3 They just tell him. Now he's going to tell us how

4 something's done.

5 JUDGE YOUNG: If you know the answer, what would

6 be the basis for your knowledge?

7 THE WITNESS: The basis for -- for my answer would

8 be is that historically these organization charts at times

9 get to be years out of date. Not -- they, at least in this

10 time period back then, were not routinely kept current and

11 did not necessarily reflect the positions that people were

12 in. I know, from my own experience and my own

13 organizations, that HR did not keep them current.

14 JUDGE YOUNG: Well, that sounds like your answer,

15 then.

16 MR. MARQUAND: Okay.

17 BY MR. MARQUAND:

18 Q This is not a position description, either, is it?

19 A No, it is not.

20 Q All right. And would you also look at...

21 MR. MARQUAND: Your Honor, at this time -- Your

22 Honors, at this time I'd like to tender Staff Exhibit 130.

23 1 MR. DAMBLY: we have no objection.

24 CHAIRMAN BECHHOEFER: Without objection, Staff

25 Exhibit 130 will be admitted.
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1 1 (The documents, heretofore marked

2 'as Staff Exhibit #130, were

3 received in evidence.)

4 BY MR. MARQUAND:

5 Q And if you'll look at Staff Exhibit 131. You see

6 the date in the lower right-hand corner, it says 9/17/96?

7 A That's correct.

8 Q In actuality, was Mr. Grover a supervisor of Mr.

9 i Harvey and Chandrasekaran on that date?

10 A No, he wasn't. At that time he was -- he was on

11 loan to INPO.

12i Q Okay.

13 A And best of my knowledge, occupied no position in

14 my organization.

15 Q And, in fact, was there a -- you see the rad

16 1 control box there?

17 A Yes.

18 Q *Was there an approved position which was vacant

19 for the control -- rad control manager?

20 | A No.

21 Q Well, what's that box supposed to mean?

22 A I don't know.

23 Q Well, this ...

24 A This document was not prepared by me. I assume,

25 from the way it looks, it looks as though they were just
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1 trying to designate a function.

2 Q Okay.

3 A But, organizationally, there was no manager

4 position there.

5 > MR. MARQUAND: Your Honors, I tender Staff Exhibit

6 131.

7 MR. DAMBLY: No objection.

8 CHAIRMAN BECHHOEFER: Without objection, Staff 131

9, will be admitted.

10 (The documents, heretofore marked

11 as Staff Exhibit #131, were

12 received in evidence.)

13 BY MR. MARQUAND:

14 Q Did human resources tell you why the new chemistry

15 |program manager for PWR and BWR positions were required to

16 be advertised?

17 A When they told me first that all the new positions

18 I had needed to be advertised, the basis for that were

19 changes in the duties of the job and qualifications of the

20 job as a general way in which they had gone about it. They

21 had -- where similar previous positions existed, where

22 1 positions that had people in it which were being eliminated
23 had a position description, they compared those position

24 | descriptions to the new ones to make a determination as to

25 whether there was enough change in function and/or
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1 qualification to warrant determining it was a new position

2 and had to be posted.

3 Q Were you part of that decision making

4 determination?

5 A No. They brought that -- they -- human resources

6 did that review, as they were doing for all the new

7 Ireorganizations in corporate at the time. They brought the

8 3results of theirs to me and told me it needed to do it. As

9 II said yesterday, I concurred with that, and thought I

10 | probably would have had the option to appeal higher than HR

11 iif I thought they had done something incorrectly. But their

12 rationale appeared appropriate.

13 Q I'm going to show you Staff Exhibits 43 and 64.

14 If you'll look at Staff Exhibit 43. Do you see that?

15 A Yes.

16 Q And what is it?

17 A It is Gary Fiser's position description in the

18 chemistry and environmental protection, senior program

19 manager position.

20 Q As of what date?

21 A October 17th, 1994.

22 Q All right. Did anyone else in the organization

23 have a position description like that?

24 A My understanding was that there were two other

25 individuals on the same position description.
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1 Q Who were they?

2 A Mr. Chandra and Mr. Harvey.

3 . Q Are those the same individuals that are shown on

4 Staff Exhibit 130 under chemistry and environmental

5 protection?

6 A Yes.

7 Q Harvey, Chandra, and Fiser?

8 A That's correct.

9 Q And what happened to that position in the 1996

10 reorganization?

11 A That position was eliminated.

12 Q All right. Now, if you'll look at Staff Exhibit

13 J 64, what is that?

14 | A That is Sam Harvey's position description as the

15 S chemistry program manager of PWR.

16 Q As of what date?

17 A As of August the 5th, 1996.

18 Q That's after the selection that is in question in

19 this proceeding; correct?

20 | A That's correct.

21 Q Is that the new position description for the reaR

22 chemistry program manager?

23 A Yes, it is.

24 Q All right. Are those the two position

25 descriptions that you understand HR compared and determiei
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1 were dissimilar and needed -- that the new one needed to be

2 advertised?

3 A Yes.

4 MR. MARQUAND: Your Honors, I tender Staff

5 Exhibits 43 and 64.

6 MR. DAMBLY: No objection, Your Honor.

7 CHAIRMAN BECHHOEFER: Staff Exhibit 64 will be

8 admitted. 43 and 64.

9 3(The documents, heretofore marked

10 as Staff Exhibits #43 and #64, were

11 (received in evidence.)

12 BY MR. MARQUAND:

13 Q You -- did you understand or do you understand now

14 1 that prior to Mr. Fiser being the chemistry and

15 ienvironmental protection program manager, at one point in

16 time he had been a chemistry program manager?

17 A After this issue came up I learned that.

18 Q All right.

19 MR. DAMBLY: Just for the record, I think it would

20 make things clearer, cleaner. Actually -- and it's probably

21 my fault because I brought it up yesterday. But there's a

22 Joint Exhibit 42 that's a later PD for Mr. Fiser that's

23 prior to the reorg.

24 MR. MARQUAND: But it's the same thing, isn't it?

25 MR. DAMBLY: No, it's -- I'm sure there are some
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1 ,changes on it.

2 MR. MARQUAND: Chemistry and environmental

3 protection?

4 MS. EUCHNER: It's the same title.

5 MR. DAMBLY: Same title, but I think there were

6 some more changes. I'm not positive. But it's a later

7 version, and it's '95 or '96.

8 tJUDGE YOUNG: Joint 43?

9 'MS. EUCHNER: Joint 42.

10 JUDGE YOUNG: Joint 42.

11 MR. DAMBLY: It is dated later. We should

12 probably admit that one instead of the earlier one, or both.

13 JUDGE YOUNG: You want that to be added in or...

14 MR. DAMBLY: Well, I was just trying to make sure

15 we keep the record straight. This is a later version of the

16 earlier one, and it was -- it was there -- you know, the

17 testimony was Staff 43 was the one he held before the reorg.

18 Apparently Joint 42 is a more recent version of that, that

19 was still before the reorg.

20 BY MR. MARQUAND:

21 Q Do you see Joint Exhibit 42, Mr. McGrath?

22 A Yes.

23 Q And that's a position description as well, issued

24 in 1995, for chemistry and environmental protection?

25 A Yes.
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1 JUDGE COLE: I'm sorry, I'm -- I must have

2 misheard you. It's a position description for Gary L.

3 Fiser; right?

4 MR. MARQUAND: Correct. My understanding is that

5 they were -- counsel's correct, this was -- they were

6 reissued in July -- I guess July of '95.

7 JUDGE COLE: July 24th, '95?

8 MR. MARQUAND: I believe so.

9 JUDGE COLE: Yes.

10 MR. MARQUAND: And we would tender it as well,.

11 i Your Honor.

12 CHAIRMAN BECHHOEFER: Question. Should they --

13 should Joint 42 be admitted instead of 43?

14 MR. MARQUAND: No, I think...

15 CHAIRMAN BECHHOEFER: Is there a reason to have

16 both in the record?

17 MR. MARQUAND: Well, there may be, and we can

18 certainly -- we'll certainly have a witness here who can

19 explain why.

20 JUDGE YOUNG: So just add it in.

21 CHAIRMAN BECHHOEFER: Okay. Well, any objection?

22 MR. DAMBLY: No objection.

23 CHAIRMAN BECHHOEFER: Okay. Without objection,

24 Joint Exhibit 42 will be admitted.

25 (The document, heretofore marked a S
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Joint Exhibit Number 42, was

2 received in evidence.)

3 BY MR. MARQUAND:

4 Q Back to my question. You understood that at some

5 point earlier in time, Mr. Fiser had a position description

6 for program manager for chemistry, alone? For just

7 chemistry?

8 A Yes. As I -- as I just answered you a few minutes

9 ago, yeah, that -- I became aware that he had been in a

10 position like that after this particular issue came up.

11 . Q If -- assuming that he had that position

12 description in 1994, that that was his job, why in 1996

13 would he not be entitled to -- if you -- under your

14 understanding of the way HR works, why -- and the way they

15 explained it to you, why was he not entitled to go back to

16 that old position?

17 A The position description by which they make those

18 i decisions is the position description currently in effect.
19 I Q So you don't go back and look at some job hlstzry?

20 A Do not go back and look at the job history. r i

21 be analogous to the example I talked about of the steam

22 generator manager. If you went back a few years, he was :2e

23 steam generator manager once before as a sole job, and tr.'±

24 likewise did not -- was not a consideration in whether --

25 not the new job required posting. It was the changes ' 7
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1 the current job positions which, in that example and at that

2 time, he was the manager of maintenance and technical

3 support. That was the relevant job description in that

4 example. In this example, the relevant job description

5 would be the chemistry and environmental protection

6 management.

7 Q Okay. If you would, I'm going to ask you, with

8 respect to TVA Exhibit 103 which are staff's answers to

9 interrogatories, on Page 6, Interrogatory Answer 7, there is

10 a reference to disparate treatment of Fiser in requiring him

11.1 to compete for one of the chemistry management positions and

12 | not requiring McArthur to compete.

13 JUDGE YOUNG: I'm sorry, read -- tell me where the

14 sentence ...

15 MR. MARQUAND: Page 7.

16 JUDGE YOUNG: Response to Interrogatory 7?

17 1 MR. MARQUAND: Right. Ninth line down you see :-e

18 sentence, Mr. McGrath, that says, "The disparate...." be'ins.

19 "The disparate treatment of Fiser...

20 JUDGE COLE: Page 6, you mean?

21 MR. MARQUAND: Page 6.

22 JUDGE YOUNG: Okay. Thank you.

23 MR. MARQUAND: Ninth line of the answer.

24 BY MR. MARQUAND:

25 Q Do you see the sentence that begins, "The
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1 disparate treatment of Fiser"?

2 A Yes.

3 Q Was the same -- as far as you know and as far as

4 it was explained to you by HR, did it appear to you that

5 human resources used the same standard in determining

6 whether or not to post both jobs?

7 A Yes, because in both cases it was based on the

8i position description of record.

9 Q Did there appear to be anything inconsistent in

10 human resources' determination and the standard they applied

11 as to whether or not to -- these jobs should or should not

12 be posted?

13 A No.

14 Q Did you rely upon their determination?

15 A Yes, I relied on their determination.

16 Q Let's talk now -- let's move on to the

17 reorganization in 19 -- that occurred in 1996.

18 JUDGE YOUNG: Are you going to be referring to

19 these position descriptions again?

20 MR. MARQUAND: Excuse me?

21 JUDGE YOUNG: Are you going to be referring to the

22 position descriptions again for a while?

23 MR. MARQUAND: I think we can put those aside. I'm

24 igoing to ask you about TVA Exhibit 62 now. TVA Exhibit 62

25 Iis a large document, some 229 pages long. And to allay
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1, everyone's fears, I don't intend to ask him about every

2 page.

3 JUDGE YOUNG: I'm sorry, you're going to have to

4 give me a minute here.

5 BY MR. MARQUAND:

6 Q Mr. McGrath, generally speaking, what is TVA

7 Exhibit 62?

8 l A This is a group of working documents that I had

9 sitting in one of my drawers, which related back to work

10 that went on during the -- the reorganization. It's --

11 there's handwritten notes in here, proposed organization

12 charts, various different documents which were used in the

13 process of working up the reorganization.

14 Q All right. When did the planning and the first

15 discussions, if you know, for this reorganization begin to

16 occur?

17 A It originally began in the summer of 1995, before

18 I was involved with operations support. Mr. Kingsley had

19 apparently asked Mr. Moody to go and -- and it was not

20 operations support only, this was going on throughout

21 corporate nuclear power, to start looking at a

22 reorganization of -- of corporate to align ourselves with

23 two key targets. We were finishing up the startup of Watts

24 Bar, and that's -- we would be going up, supporting five

25 operating plants only.
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1 ,And secondly, as the industry was becoming far

2 more competitive, we needed to move to a competitive

3 position where we were really doing those functions we

4 needed to do in order to keep our costs down.

5 fHe started that particular activity during the

6 summer. The first document you see on the top of this one

7 that starts with this cover page is a presentation that was

8 put together by Mr. Moody and the operations support staff

9 for presentation to Mr. Kingsley. It was around late

10 September. Sometime around September 20th, 1995. That

11 originally started the efforts towards reorganization, and

12 looking at long-term -- that particular effort did not have

13 a particular schedule to it. It was where do we need to be

14 and how can we get there as soon as possible.

15 Q Would that include the document from Page 1

16 through at least 42?

17 JUDGE YOUNG: Page with...

18 MR. MARQUAND: And they're labeled BI.

19 JUDGE YOUNG: BI000042?

20 MR. MARQUAND: 1 through 42; yes.

21 JUDGE YOUNG: Okay.

22 BY THE WITNESS:

23 A Yes, that'd be 1 through 42, with the last few

24 , pages in there: one is a memo, a typed one from Mr.

25 ! Sorrell; another is a handwritten one from Mr. Durham, who
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1 was the manager of training at the time, in which they

2 documented some of the comments and questions that Mr.

3 Kingsley had during that review.

4 Q All right. Now, you took over, then, in the next

5 month, in October; correct?

6 A That's correct.

7 Q And at some point you said that you had started

8 getting more refined as you started approaching the business

9 j plan for 1997; is that correct?

10 A Yes. What happened, when I took over in October

11 of 1995, the first thing that Mr. Kingsley told me he wanted

12 to look at was continuing this review of the organization.

13 That he had been dissatisfied with the results that were

14 brought to him, felt that there was more work to do on it,

15 and - but also expressed that, due to his health problems,

16 Mr. Moody would not be able to get that done, so told me -o

17 go and get started on this review.

18 The next...

19 Q Was the review in this initially, was this rer .v

20 driven solely by reducing -- for the goal of reducing btIe:

21 i only?

22 A No, this was -- as I -- this particular review Gas

23 1 being done to align corporate to support five operating

24 nuclear plants in a competitive environment.

25 Q All right. Now, if you will move to Page B1 --
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1 and the rest is not particularly in any order, and I want to

2 try to refer to it in order. If you'll refer to Page BI-80

3 and 81.

4 What -- did you, as you moved toward preparing

5 this business plan and reorganization, did you involve

6 anyone else in helping you plan this reorganization?

7 t A Yes. But what this note is, is about the middle

8 of March of 1996 documents were issued on the budget

9 guidance for FY '97 and -- and out years. Basically, what

10 that gave us required us, we needed to get into the FY '97.

11 business planning cycle. And in order to go and do this,

12 this was a set of notes I wrote up for a meeting which I had

13 with all of the managers who were direct reports to me, to

14 get that specific effort started.

15 a Q And what did you want them to do? Were you

16 involving them in this reorganization?

17 1 A Yes, they were involved. In fact, the way I set

18 this up, why I assigned -- one person, says Marcy lead, -:az

19 it was Marcy Cooper, who was a project manager working for

20 me, who had to lead to coordinate the overall review. 7,.

21 the middle of the page it talked about I was expecting tac-z

22 recommendations from my direct reports with two produces.

23 One being an FY '97 proposal for a budget.

24 Q Is that what you're referring to in the middle,

25 these two circled one...
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1 A Two products. Number 1 was the FY '97 budget

2 plan, and the second -- but saying -- but that step needed

3 to be a logical step towards the long-term plan. The long-

4 term plan was based on things that corporate must do. And

S below this I wrote some notes to myself to discuss with --

6 what kinds of things corporate must do. Those are the types

7 of functions that were appropriate for corporate.

8 Q So you've actually got those words here, but the

9 '97 plan is based on meeting goals, and that was number one?

10 Those are the words you've got here. And the second one is

11 long-term plan?

12 A Yes. The first -- but you'll see in front of

13 long-term plan, it goes with '97. '97 was a step to meeting

14 the long-term plan.

15 1 Q And is this what you assigned your people who

16 directly reported to you to do, was to come up with what

17 sort of plan?

18 A Yes, I did. And the next page tells me that they

19 are -- to wrap it up and were to get back to me by the first

20 of April.

21 Q Okay. If you'll move to Page 161 to 171. BI,

22 beginning with Page 161 and through 171.

23 What are those pages?

24 A These pages were the proposal that was brought

25 back to me in the radiological controls and chemistry area
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1 by Mr. McArthur and Mr. Grover. Before the particular

2 review, Mr. McArthur came to me and said he really did not

3 agree with this, but felt that he wanted to give Mr. Grover

4 the opportunity to bring his recommendation to me.

5 Q And what did you think of his proposal?

6 A Well, in one -- this proposal did not meet the

7 criteria that I had asked them to do. This proposal was

8 based upon looking across just simply the budget guidance,

9 and making the minimum dollar reduction to meet the budget

10 . guidance each year through fiscal year 2001. It did not .

11 consider function. It was based solely on budget guidance.

12 In fact, in the early years, primarily got the

13 budget by drastically cutting money for training; travel,

14 which in my mind questioned whether the organization would

15 Ibe able to effectively do its job if it had no support

16 I money. Whereas, a typical corporate organization, most of

17 the money is tied up on salary and benefits. There's a

18 small amount of support money. To get a 17% reduction

19 totally out of the support money really whacks that support

20 money away.

21 But the other problem, if I -- if you'd look at

22 Page 163, the proposal for the first year -- and we talked a

23 1 bit yesterday about getting away from generic position

24 | descriptions. This organization across here, as you see

25 from the chart, was showing making it even more generic,
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1 having a group of project managers who now were radiological

2 controls, chemistry, and environmental project managers. So

3 it even was a step away from clearly defining the

4 responsibilities of the individual.

5 So I did not see this -- this organization did not

6 meet the criteria which I had asked my subordinates to

7 provide an organization on that basis, and that criteria I

8 was asking for was based upon the guidance I'd gotten from

9 Mr. Kingsley as to what his expectations were.

10 MR. MARQUAND: Yes?

11 JUDGE YOUNG: Let me see if I can clarify one

12 s thing you just said. Said it didn't meet your -- your

13 expectations with regard to defining the -- the duties of

14 the positions. I may not have the words exactly right, but

15 you said something to that effect; correct?

16 THE WITNESS: Yes. On Page 163, I just...

17 JUDGE YOUNG: Well, let me just ask my question.

18 If that's what you said, did you mean by that more that --

19 right before you said that, you referred to this somehow

20 leaving them sharing duty, the chemical, environmental, rad

21 duties among the group. Did you mean by what you said thac

22 < this didn't meet your needs because it didn't provide for

23 the specialization that you wanted, or if you wanted

24 specialization? Or did you mean by that, that it simply

25 didn't provide a description of the duties?
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1 THE WITNESS: It did not provide for the

2 specialization in that we needed to do specific functions

3 within corporate, and for accountability, those specific

4 functions needed to be assigned to specific positions. And

5 -- does that answer your question, Your Honor?

6 JUDGE YOUNG: Are you -- yeah. In other words, it

7 was directed more towards specialization issue than the

8 issue of whether he defined out the duties?

9 THE WITNESS: Yes.

10 JUDGE YOUNG: Okay, thanks.

11 BY MR. MARQUAND:

12 Q And yesterday there was discussion about moving

13 from generalized or generic positions to more specific

14 position descriptions; do you recall that?

15i A Yes.

16 Q Was the intent to rewrite job descriptions simply

17 | to write down specifically what each individual in your --

18 what each incumbent in your organization was doing, and .e

19 each of them a specific position description?

20 A Yes. After -- the intent of it was, after we '.ai

21 determined what functions were needed...

22 Q No, that's not my question.

23 A Okay.

24 Q My question was: Was the intent to look at :.-

25 your people were currently doing and write a specific --
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1 1 position description specific to what they were doing prior

2 to the reorganization?

3 A Oh, no. The position descriptions were to be

4 written based upon the functions that corporate needed to

5 do. Not that -- they were not in any way related to what

6 , functions happened to be being done by people that day. And

7 and there in fact were many things that we were doing in

8 j corporate that were inappropriate to be done in corporate.

9 Q So the comparison between generic and specific is,

10 you were talking about they had been -- the old position

11 descriptions had been generic; the new specific position

12 1 descriptions were of different functions aligned
13 differently, rather than what people were actually doing?

14 i A Yes, that's correct.

15 Q Okay. Let me ask you to look at Page BI-83 and

16 84.

17 JUDGE YOUNG: 83 and 84?

18 MR. MARQUAND: Yes, Your Honor.

19 Q What are those pages?

20 A That was a report that was provided to me by varcy

21 | Cooper, that was the person who I'd asked to coordinate -:-s

22 effort among all the various organizations we had, repor!:-r.

23 to me where -- where we were in the process, and the -

24 second handwritten, somewhat scratched-over page showed

25 information on head count and budget out through several
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1 fiscal years based on the input she had been receiving from

2 the organizations.

3 Q You say this is -- she compiled this information?

4 A That's correct.

5 Q And the date of it is what?

6 A April the 8th, 1996.

7 Q All right. And the second page is a compilation

8 of head counts of different organizations; is that right?

9 A This second page and this first memo, it is both

10 head count and budget numbers.

11 Q All right.

12 A The small numbers are head count, the big numbers

13 are dollars.

14 Q All right. If we refer to the second page, which

15 is BI-84, is there ...

16 A Yes.

17 Q ...are there some line entries for rad con and

18 chemistry and environmental?

19 A Yes, going down the column on the left-hand side,

20 ! about the middle of the page is a word that says something
21 | like, "Rad staff, chem, and environmental." And rad, the -

22 the rad staff was referring to the rad chem manager position

23 and the secretary who was there; then the chemistry. And

24 i then the chemistry group and the rad con group, the first

25 column reflected their FY '96 budget. And as you go across
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1 those three lines you see...

2 Q Wait a minute. Let's stop. Fiscal year '96, for

3 the rad and staff, chemistry and environmental, and rad con,

4 those are the three functions that were eventually combined

5 to become rad chem; is that right?

6 A Yes. The one that's called rad and staff, that

7 was the rad chem manager or any that was there.

8 @ Q All right. All right, so you -- that shows a head

9 count for fiscal year '96, and that's where you were at the

10 time, isn't it?

11 A That's correct.

12 Q Shows a head count for fiscal year '96 at 12

13 people.

14 A Yes, that does show what the budget was. I'm not

15. positive this was actual head count or budgeted head count,

16 but...

17 Q All right. And then for fiscal year, three

18 columns over, fiscal year '97, what does it show?

19 A It shows the three organizations being combined,

20 with a total head count of six.

21 Q All right. And this is information Marcy Cooper

22 was compiling to present to you?

23 A That's correct.

24 { Q And she presented to you on April 8th?

25 A That's correct.
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1 Q And where was she getting her input?

2 A The input was coming from the various managers.

3 Q With respect to radiological control and chemistry

4 and environmental, where was she getting that input?

5 A Would have been coming from McArthur and Grover.

6 Q All right. Let me ask you to look at -- well,

7 that's April 8th, '96. I'm going to show you very quickly

8 TVA Exhibit 31.

9 JUDGE YOUNG: What volume is that?

10 MR. MARQUAND: It's in Volume 1 of TVA exhibits.

11 Q If you'll look at the last page of TVA Exhibit 31.

12

13 JUDGE YOUNG: Not quite there yet. We should

14 develop some muscles as a result of this hearing.

15 MR. MARQUAND: I will improve our grip.

16 JUDGE YOUNG: Right.

17 BY MR. MARQUAND:

18 Q All right, Mr. McGrath, do you have the last page

19 of TVA Exhibit 31?

20 A Yes.

21 Q What is that?

22 A That was a memo from Ron Grover to me requesting

23 that he be considered for the INPO loanee program.

24 Q And what's the date of it?

25 A April the 22nd, 1996.
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1 Q All right. Can you draw any conclusions from the

2 fact that Mr. Grover was asking you, as of April 22, 1996,

3 to be loaned to INPO with respect to whether or not he

4 expected to be considered or selected for the rad chem

5 manager?

6 MR. DAMBLY: I object. This is speculation. He

7 has no basis to say what Mr. Grover was thinking or not. He

8 can ask Grover if he wants to find out what Grover was

9 thinking.

10 CHAIRMAN BECHHOEFER: Objection sustained.

11 MR. MARQUAND: Okay.

12 CHAIRMAN BECHHOEFER: On the ground Grover can be

13 asked.

14 MR. MARQUAND: Okay.

15 BY MR. MARQUAND:

16 Q Did you make any effort, following this, to follow

17 up on Mr. Grover's request?

18 A Actually, he had made the request sometime prlr

19 to this, to -- orally to me, as I had -- I had checked w:--

20 the -- our nuclear assurance and licensing organization, ;-.o

21 is the -- was the interface group with INPO at the time, _

22 find out whether or not we actually had an opening in :-:s

23 | program. They -- they told me yes, there was an opening,

24 and this memo came from my inquiring of them, or I -- if '-.

25 1 Grover is interested, how does he express that interest.
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1 Q This is his formal request?

2 A This is his formal request, which I then forwarded

3 on to our nuclear assurance and licensing group to handle.

4 Q All right. And if you'll look at the first page

5 iof TVA Exhibit 31.

6 A Yes.

7 Q And what is that?

8 A That was a memo from Mr. Zarang, who is the -- who

9 was the senior vice president of nuclear operations,

10 informing Mr. Grover that he had been selected for the

11 program and would be put on loan assignment to INPO

12 beginning in September of 1996.

13 Q All right.

14 MR. MARQUAND: Your Honor, I tender TVA Exhibit

15 31.

16 JUDGE YOUNG: Any objection?

17 MR. DAMBLY: No objection at this time, Your

18 1 Honor.
19 CHAIRMAN BECHHOEFER: Without objection, TVA 31

20 will be admitted.

21 (The documents, heretofore marked

22 ! as TVA Exhibit #31, were received

23 in evidence.)

24 MR. MARQUAND: Would you look at Page BI-71 o~ >A

25 1 Exhibit 61.
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1 ,JUDGE YOUNG: Which page is that?

2 JUDGE COLE: What page on 62?

3 MR. MARQUAND: Page 71.

4 JUDGE COLE: 71.

5 ' BY MR. MARQUAND:

6 Q What is that page, Mr. McGrath?

7 A That is one of the versions of the -- that was

8 under consideration for the operations support organization

9 for the new organization. This was getting fairly close to

10 the end of the effort. It was, I believe, on April the

11 | 24th, on the date of that. You'll see over one block there,

12 there's a little circle that says, "To KWS." At some time

13 after this they -- a decision was made -- it was another

14 corporate organization that supported operations that did

15 primarily process improvement work. And we decided it was

16 i most -- most efficient to take this particular group, which

17 was called performance assessment, and move them out of the

18 operations support organization and move it into that.

19 1 That's what the words "To KWS" means. That's -- like I say,

20 this -- this was still a working document, not quite the

21 final organization yet.

22 Q Do you know who put this working document

23 together?

24 1 A It would have been prepared by Marcy Cooper for

25 me.
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Q All right. Now, I see little numbers in

2 parentheses above each little block.

3 A Yes. That's -- that's the number -- that is the

4 number of -- what would be the number of authorized head

5 I count in each of those groups.

6 Q So there's a number six above the manager of

7 radiological control and chemistry?

8 I A Yes.

9 Q Is that the way it ended up?

10 A Yes.

11 Q All right. Finally, let's look at BI-60 to 69 of

12 TVA Exhibit 62.

13 What are those pages?

14 A Those are the pages which was the handout I used

15 for an all-hands meeting on June the 17th of '96 to tell the

16 current employees of operations support what our plans would

17 be for the next year relative to the organization changes,

18 why we were doing them, and the schedule that we had for

19 implementing them.

20 Q Did you explain the reasons at that meeting for

21 the reorganization and the elimination of jobs and the

22 creation of new jobs?

23 A As you can see...

24 JUDGE YOUNG: I'm sorry, what was -- the

25 elimination of jobs?
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1 tMR. MARQUAND: The elimination of old positions

2 and creation of new positions.

3 JUDGE YOUNG: New positions.

4 BY THE WITNESS:

5 A The reasons for which we were doing it, the first

6 couple of slides in here, without -- indicated our changing

7 environments. As I mentioned before, for example, changing

8 to five unit operation.

9 JUDGE YOUNG: To what operation?

10 THE WITNESS: Operation of five nuclear plants as

11 opposed to being in the construction and restart mode. Was

12 -- was one of the reasons of our changing environment.

13 JUDGE YOUNG: Five unit operation. Okay. Thank

14 you.

15 BY THE WITNESS:

16 A It went on to discuss, like on the next page, what

17 what some of the key indicates -- the word TVAN in here,

18 by the way, stands for TVA nuclear. And we're talking

19 overall performance indicators, what the overall focus of

20 the organization would be, what our business objectives

21 would be, and continued on with more detail, I guess. T

22 guess what would be here Page 64 indicated we needed to

23 align our functions with the overall TVAN focus. There were

24 plans to go on and develop department excellence plans to

25 improve the performance of each department.
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1 ,Page 65 talks about the types of actions that we

2 were taking to streamline the organization, including

3 reducing management levels, combining functions to fewer

4 positions. We transferred some functions to other groups,

5 such as the sites or engineering. And told the -- mentioned

6 that some of the positions would be eliminated. That

7 ( positions would be posted. The at-risk type letters, that

8 was related to...

9 Q Let's come back to that.

10 A You want to come down to...

11 Q Well, go ahead to the next page.

12 A Okay.

13 CHAIRMAN BECHHOEFER: Which page is this?

14 MR. MARQUAND: Page 66. It's another org chart.

15 BY THE WITNESS:

16 | A Yeah. Page 66 was the final organization. The

17 1 major difference between that one and the prior one was

18 moving that performance assessment group. They had been

19 moved out to another organization. Actually, the only ot:-er

20 change was between my organization, and in that we decided

21 to combine the clerical groups.

22 And so that's the overall organization. And :.e

23 pages that follow are the specific organization charts.

24 g Q All right. At this point in time, you were

25 creating -- were you creat.ing the same number of posit s-s
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1 as were being eliminated?

2 A No.

3 Q More or less?

4 A There were less positions.

5 Q All right. What was happening in the rest of

6 corporate TVAN?

7 A The rest of corporate TVAN were going through

8 similar activities, and those -- those groups were also

9 | getting smaller.

10 Q They were creating fewer positions than they were

11 eliminating?

12 A Yes.

13 Q What was happening at the five nuclear sites, the

14 five nuclear plants?

15 A I don't know the answer specifically for this

16 year. In the particular time frame, at least the plants

17 that were already operating were also looking at how they

18 ! would need to improve their operations, reduce their cost .-

19 the same way. At Watts Bar, we would have been starting :he

20 transition from construction environment over to operating

21 environment.

22 Q Well, let's go back to Page 65, and you started as

23 talk about at-risk letters. You understand TVA is a Eedera1

24 organization?

25 A That's correct.



Page 771

Q In -- what is the -- aside from what TVA's tried

2 to do in the last few years, what's the norm when positions

3 are eliminated? What happens to the employees?

4 A If, when the employees are losing their job under

5 an elimination of a job, TVA eliminates those jobs in

6 I accordance with those federal regulations that are

7 applicable to TVA.

8 Q And what's the consequence to the employee if they

9 don't find another job without TVA?

10 A They would lose their job and be reduction in

11 force.

12 Q All right. Has TVA gone to some sort of other

13 interim step?

14 JUDGE YOUNG: Between what and what?

15 Q Between having a job.-- your position being

16 eliminated and a reduction in force.

17 A During the 1990s, TVA -- I believe there was more

18 than one program, but the basic -- as TVA was getting

19 smaller, both from an overall efficiency standpoint, and

20 recognizing as we were ending nuclear construction, which

21 involved a lot of people, TVA set up organizations in this

22 time period---I believe it was called a service group---

23 where an employee whose job was eliminated, whose position

24 was eliminated, did not lose their employment with TVA.

25 Q They weren't laid off?
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1 A Excuse me?

2 Q You're saying they weren't laid off?

3 A They were -- they were not laid off. The -- in

4 this particular time period when the program was working,

5 the employee would have a choice of taking a -- a severance

6 package, which, if I recall in this time frame, was like a

7 year's salary. That was -- that was the employee's choice.

8 Or the employee could take a position in the service group.

9 The service group had a number of different functions. They

10 were doing special projects for some parts of TVA. TVA had

11 contracted with some outside people to do some work for

12 them. But a key part of that organization was to give those

13 people an opportunity to apply on, to continue their

14 development, to let them get another job with TVA in time.

15. Q So people who would be eliminated -- whose jobs

16 were eliminated with your organization that didn't find a

17 job, what happened to them?

18 A They -- I don't know what each one did, but what

19 happened to them is they either went to the service

20 1 organization or elected to take the package and leave TVA.
21 Q All right. Did they get paid while they were in

22 the services organization?

23 A Yes, they continued to get paid at their -- with

24 their same salary and benefits they had in their existing

25 job.
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1 Q What's an at-risk letter that's referred to on

2 Page 65?

3 A That was a letter that informed you, as a result

4 of the actions being taken, like in the reorganization, that

5 your current position was at risk, and it informed you of

6 your -- your options as to what you could do.

7 - Q And at some point in time, when your job was, in

8 fact, eliminated, you could take -- you could elect which of

9 those options to...

10 A That is correct.

11 JUDGE YOUNG: Could I clarify something at this

12 point. What's the difference between doing that and a

13 regular reduction in force?

14 MR. MARQUAND: They're not reduced in force.

15 THE WITNESS: Your Honor, my understanding is that

16 a regular reduction on the force should be on the street

17 1 with no job. In this case, you could take another job in

18 TVA at your same pay and benefits. It would be in this

19 organization that was called the service group. You would

20 not be doing the same thing you had been doing, but you

21 I would have the opportunity to continue working at your full

22 pay and benefits.

23 JUDGE YOUNG: Would there be any difference in how

24 the -- the persons who ended up without jobs were selected

25 in a -- in an ordinary reduction in force and in what -:-
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1 can't remember the word you used to describe this.

2 THE WITNESS: That -- I don't know the answer to

3 that. That's something I'd have to defer to the HR people.

4 MR. MARQUAND: Your Honors, I tender TVA Exhibit

5 62.

6 MR. DAMBLY: The staff will object to TVA Exhibit

7 62. It's not an exhibit, it's a compilation of all kind of

8 documents that, for all I can tell, are unrelated. It is

9 not a document with attachments, it's several different and

10 totally distinct -- most of which haven't even been

11 discussed, so I don't even know what relevance they have.

12 If he wants to tender as Exhibit 62 the ten pages or

13 whatever he's talked about, I wouldn't object. But I'm not

14 taking a document of 100 pages or whatever that doesn't even

15 -and it's not a document. It's like putting all of the

16 I staff's exhibits under Staff Exhibit 1 and saying we tender

17 it.

18 JUDGE COLE: It's actually 229 pages.

19 MR. DAMBLY: Oh, I'm sorry. I mean, I think Lt:'s

20 outrageous, you put this in and call it a document. It's

21 not a document. He told us it's different -- got people's

22 notes in there.

23 1 MR. MARQUAND: And they're intended to be in

24 there.

25 | CHAIRMAN BECHHOEFER: Well, I was going to ask
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1 about those, about -- on the pages you questioned about. I

2 would like to know something about the notes. Well,

3 specifically be 64 -- BI-64, BI-65, and BI-66. There are

4 some notes on those that I am going to ask about.

5 BY MR. MARQUAND:

6 Q Okay. Starting on Page 64, Mr. McGrath, what --

7 is that your handwriting or someone else's?

8 A These notes were made by me for my use when I made

9 { this presentation to my employees. And to run through the

10 notes on Page 64, the "look to 2001 logical first step"- is,

11 I was telling people our goals and our objectives are based

12 | on where we need to be by 2001, and taking a -- the logical

13 first step towards getting there.

14 CHAIRMAN BECHHOEFER: Well, I'm most interested in

15 the note on the next page. "Reduce management levels," and

16 then you specify Dr. McArthur.

17 THE WITNESS: It -- oh, that -- that note meant a,

18 i that time -- at that time in my presentation, I elected zo

19 tell the people that Mr. McArthur would be assuming the rad

20 chem manager position. What I suspect I said, for example,

21 where we previously had a rad chem manager and a rad con

22 manager and a chemistry manager, where we previously had

23 three managers, we were going to one rad chem manager, anrd

24 that would be Mr. McArthur. That's what that note would Be.

25 The next note on that page says, "Engineering
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1 study," and the transition of some of the functions to the

2 site is one -- one of the other things where I had mentioned

3 earlier, where Mr. Kingsley started an overall look in

4 corporate, one of those was a very extensive study being

5 done in engineering, of engineering functions and the

6 maintenance and technical support area that I had had

7 several functions in it that actually were engineering

8 functions. And in some cases, were duplications of things

9 ithat engineering were doing. So some of those items fell

10 under that study.

11 The other note, "combined admin clerical functions

12 1 combined with KWS." KWS was Karl W. Singer. He was the

13 manager of the other group in corporate who reported to the

14 operations group, and we were combining -- we were combining

15 clerical functions between the two groups.

16 BY MR. MARQUAND:

17 Q You also had the word "rotation" underlined on

18 Page 65.

19 A I think that probably just meant that I wanted to

20 make sure that I talked about that.

21 Q Okay.

22 A The -- the notes on the...

23 CHAIRMAN BECHHOEFER: 66.

24 A ...on the organizational chart, those notes had :o

25 do with the admin clerical positions. There were four of
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1 them. One of them which would be -- which was a more senior

2 position, they said we were going to have to post that

3 position. We would be posting it in about a week. The

4 other -- and an SB-4 is a lower-level secretarial position.

5 I believe we had more of those people than we needed, and

6 that -- that was going to be -- those -- that said that

7 those positions were going to be reduced in accordance with

8 the contract. Those were represented positions, and who --

9 who has the -- whatever. I don't know what the rules were,

10 but relative to that labor contract, there were rules as to

11 iwhich secretaries would have the seniority and keep the

12 or would have the rights to the existing jobs.

13 CHAIRMAN BECHHOEFER: Those were the ones that

14 I...

15 Q And just to make it clear, Mr. McGrath, Page 60 to

16 69 is the presentation you made on June 17th, '96, to all

17 the members of your organization?

18 A That's correct.

19 MR. MARQUAND: Your Honor, I tender this because

20 it -- not as a document. He said it was a file that he

21 maintained as they went through and planned on the

22 reorganization. And it begins in 1995, and it shows the

23 efforts of everyone who was involved, beginning with people

24 who were there before Mr. McGrath came to the organization,

25 the efforts they were making at reviewing the organization.
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1 And it follows on and it progresses, and it shows how he

2 assigned parts of this reorganization to each of the people

3 iwho directly reported to him, and how they came back with

4 their proposals.

5 And then it shows how Marcy Cooper took that input

6 and massaged it and came up with an entire organizational

7 chart and head count and budget numbers. And then finally,

8 you know, we have the culmination where he presented it to

9 everybody. It shows the cumulative efforts of the

10 organization to reorganize and review itself. It's not

11 intended to be one document, it's intended to be a

12 compilation to show the history of how this '96

13 reorganization came about. That it wasn't just Mr. McGrath

14 involved, arbitrarily saying, "We're going to reduce by

15 24%," it was all the things he considered, all the things he

16 told his direct reports, and all the inputs that they got

17 and that were put together to come up with the

18 reorganization that he announced on June 17th.

19 JUDGE YOUNG: Just...

20 MR. DAMBLY: I would object to just, "Here's my

21 file drawer." If there's pages that they think are

22 | relevant, they can address those pages. If he just wants :o

23 say, in general, "We did a lot of stuff," he can say than

24 He testified to that. But I don't intend to -- I don't know

25 what's in the 229 pages that's going to show up sometime
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1 ability to question concerning that, or for that matter

2 concerning anything, but if the pages are not discussed

3 here, we do not -- and Mr. Dambly would you have no

4 objection to putting in those --

5 MR. DAMBLY: I said earlier, Your Honor, I have no

6 objection to admitting the pages that he discussed.

7 CHAIRMAN BECHHOEFER: Right, okay.

8 1 MR. MARQUAND: I'm not sure I understand the legal

9 basis for excluding these documents. Let me explain the

10 relevance.

11 - JUDGE YOUNG: Let me follow up a little bit on

12 what Judge Bechhoefer said. We found Mr. Dambly's objection

13 noting that the total compilation of documents contains a

14 lot of different documents. You've made reference to some,

15 no reference has been made to others. You have asked Mr.

16 McGrath to identify them as being part of a file, but we

17 agree with Mr. Dambly's objection insofar as it raises

18 questions about specific identification of each document a.dci

19 discussions as to each document's relevance. So if you

20 I would like to go through the documents one-by-one or

21 alternatively if you'd like to take out the ones that boo

22 discussed, that would be a way to handle each document

23 separately.

24 MR. MARQUAND: I'll go through them then. But

25 me first make sure that everyone understands why I'm
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1 offering this, not necessarily for the truth of the matters

2 asserted within here, but let me ask Mr. McGrath.

3 BY MR. MARQUAND:

4: Q Mr. McGrath, in reviewing this file, did you find

5 any reference in here to anything indicating that singling

6 | out Mr. Fiser or his position specifically to be eliminated?

7 } A No.

8 Q Did you find anything in here inconsistent with

9 I the reasons you've explained for the 1996 reorganization?
10 A No.

11 | Q Did you find in here the work of many persons-

12 other than yourself in defining what the new organizations

13 would look like?

14 i A Yes.

15 Q Let's go through these documents that we haven't

16 specifically discussed.

17 JUDGE YOUNG: Let me just see if I understand.

18 These are documents that were collected together.

19 MR. MARQUAND: They were already in one place, 1i

20 was a working file maintained historically I assume.

21 BY MR. MARQUAND:

22 Q Is that right, Mr. McGrath? This was your file

23 that was in your drawer on the reorganization?

24 I A Yes.

25 Q And how did they come together?
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1 A How did these documents come together?

2 > Q Yes.

3 A From time to time as I was working with them, I

4 stuck them in the drawer.

5 g Q You added to them as you went along, is that

6 right?

7 A Yes.

JUDGE YOUNG: And this contains everything that

9 was ever in that file.

10 THE WITNESS: No, Your Honor, because I'm sure as

11 I went along and some things passed away, I probably threw

12 away some items that I didn't think were worth keeping and

13 there are some in here that probably weren't worth keeping,

14 but I did. As I said, it was just a working file.

15 BY MR. MARQUAND;

16 Q You've already identified pages 1 through 42.

17 Pages 43 through 46 --

18 JUDGE YOUNG: Just for our recollection and for

19 the record, I think it'd probably be cleaner if when you say

20 we've already identified, why don't you just restate how

21 they were identified previously.

22 BY MR. MARQUAND:

23 Q As I understood previously, you said pages 1

24 through 42 were the papers that began with Don Moody's

25 direction by Oliver Kingsley to review the organization and
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1 at the end are some notes from Larry Durham and Allen

2 Sorrell in a meeting with Mr. Kingsley on that presentation

3 by Mr. Moody; is that right?

4 A That's correct, and the notes that are written on

5 the actual presentation pages in here are Mr. Kingsley's

6 notes.

7 JUDGE YOUNG: Mr. Kingsley's?

8 | THE WITNESS: Yes.

g iJUDGE YOUNG: And Mr. Dambly, you have no

10 objection to the 1 through 42?

11 MR. DAMBLY: No, Your Honor.

12 BY MR. MARQUAND:

13 Q What are pages 43 through 46? Give us a date and

14 tell us what they represent. I see a date in the bottom

15 right hand corner of the first one that says April 14, '95.

16 A The 43, 44 and 45 are an organization chart of how

17 the maintenance and technical support organization looked in

18 April of 1995.

19 Q This would be the way the organization looked ac

20 the time Don Moody began his review?

21 A Yes, and the one item in the middle that shows a -

22 - on page 44 -- that circle around that one position and

23 line, there was a change made sometime prior to September of

24 that year that moved that particular position of

25 I modification support specialist --
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1 I JUDGE COLE: That's on 43, sir, right?

2 THE WITNESS: On 43. I think that circle and the

3 line reflected a change, some changes that were made between

4 April '95 and September '95. You see there were a couple of

5 places of reducing one secretary, the modification of

6I support position I believe was moved over to report to the

7 maintenance support position.

8 BY MR. MARQUAND:

9 Q And page 46 is what?

10 A Forty six is the Nuclear Training Organization as

11 it would have existed in September of '95.

12 Q And what is page 47 through 59?

13 A That is a version -- it's not the final version,

14 but it is a working version of the business plan for fiscal

15 year '97 to 2003.

16 Q That's the business plan you all were working on?

17 A That's the business plan that we were working on.

18 Q I see some dates on some of the pages such as page

19 51 of May 3, '96 and May 6, '96 on page 5. Is that then the

20 revision that you were working on at that point in time?

21 A Yes, those dates would indicate when that page was

22 revised.

23 CHAIRMAN BECHHOEFER: Mr. Dambly, do you have any

24 objections to the 43 through 46 and 47 through 59?

25 1 MR. DAMBLY: No, Your Honor.
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BY MR. MARQUAND:

Q And Mr. McGrath, you previously testified that

pages 60 through 70 -- I believe it's 60 through 70 -- were

the pages that you used when you made the presentation to

your staff on June 17, '96, and those include your

handwritten notes about the specific points you also wanted

to mention.

A That's correct.

i
I
i

i

I

objecti

CHAIRMAN BECHHOEFER: Mr. Dambly, do you have any

.on to those?

MR. DAMBLY: No objection, Your Honor.

BY MR. MARQUAND:

Q You already testified that page 71 was a --

A You skipped page -- page 70 is a duplicate of one

page out of that earlier presentation to Mr. Kingsley.

Q Okay. So it's the same as pages beginning 1

through 43?

A Yes, it's one of the early pages.

Q Okay, page 71, I think you earlier testified -his

afternoon that that was an April 24, 1996 version of the

reorganization plan that Marcy Cooper had put together?

A Yes.

CHAIRMAN BECHHOEFER: Any objection?

MR. DAMBLY: No, Your Honor.

BY MR. MARQUAND:
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1 Q What's page 72?

2 A Page 72 was a summary that Marcy Cooper made for

3 it. I believe elsewhere in this package there may a couple

4 of other revisions. It was a running total of where we

5 | stood relative to head count and budget in the planning that

6 we had going on.

7 Q Is that summary comparison based on the org chart

8 -- corresponding to the org chart on page 71?

9 JUDGE YOUNG: In other words, does that fit --

10 THE WITNESS: Yes, I was just checking. There

11 were a lot of versions so I'm just seeing whether this

12 particular page lines up with that particular org chart.

13 And yes, it appears to.

14 CHAIRMAN BECHHOEFER: Any objection to that one?

15 MR. DAMBLY: No objection, Your Honor.

16 BY MR. MARQUAND:

17 Q Page 73.

18 A These are notes that I wrote up summarizing the

19 changes that were being made in organizations in operation

20 support. I believe that I used these notes to brief Mr.

21 Zarang and Mr. Kingsley on where we were -- where the

22 organization was working out to, where we were headed with

23 the organization.

24 Q What's bullet number 2 or item number 2 on this --

25 on these notes?
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1 A It says we're combining rad con and chemistry

2 staffs and there'll be a reduction from having three

3 managers and eight specialists to one manager and five

4 specialists. At the time I wrote this, the intent would be

5 to go to four specialists in FY '98. We subsequently

6 changed our mind about that but --

7 Q No mention of Mr. Fiser in here?

8 , A No.

9 Q Pages 74 to 75, are they--

10 CHAIRMAN BECHHOEFER: Any objection to that one --

11 Mr. Dambly, any objection?

12 MR. DAMBLY: No object, Your Honor.

13 i BY MR. MARQUAND:

14 Q Are pages 74 and 75 one iteration of the rad chem

15 organization that one of your direct reports proposed to

16 you?

17 A Yes, this is one of the later proposed rad chem

18 organizations. The handwritten notes crossing out one

19 position and changing a number of people in ERMI were a

20 result of -- those are my marks and are a result of the

21 meeting we had to discuss them.

22 Q The position that you crossed out, who made this

23 proposal to you?

24 A It would have been Mr. McArthur and Grover.

25 Q The position you crossed out, is that program
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manager for environmental/waste?

A Yes.

Q Was that a position that Mr. Fiser was then

occupying?

A No.

JUDGE YOUNG: Just refresh my memory on what ERM&I

stands for, please.

THE WITNESS: It was --

MR. MARQUAND: Give her the title.

THE WITNESS: The title is the Environmental

Radiological Monitoring and Instrumentation.

JUDGE YOUNG: Okay, thanks.

BY MR. MARQUAND:

Q Is that a laboratory in the westerly part of the

Tennessee Valley?

A Yes, it's a laboratory and a rad con instrument

repair and calibration facility.

JUDGE YOUNG: Thanks.

CHAIRMAN BECHHOEFER: One question about that is

why is one of these program managers environmental/waste

crossed out and not the other one.

THE WITNESS: Because of the discussion we had, we

concluded we needed only one, not two.

CHAIRMAN BECHHOEFER: I see, okay.

Any objection to 74 and 75?
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1 MR. DAMBLY: No objection, Your Honor.

2 BY MR. MARQUAND:

3 Q What are pages 76, 77 and 78?

4 A 76 was a proposal to me from Mr. Goetcheus on a

5 proposed steam generator organization. And what you see are

6 some comments on here, the words "proposed" in the various

7 blocks I believe meant there would be a new position

8 description. The types of -- the comments written on here

9 are mine where I was asking him to get back to me with

10 comparing the total cost of this vice some alternate

112 organizations, particularly what here is called the level 3

12 manager, which level 3 is a qualification level of inspector

13 for the ASA code. But these were just some comments or

14 questions. ISO was another organization in Nuclear in which

15 that --

16 Q Okay, 77 and 78 are executive summary. At what

17 point in time was that?

18 A Those are pages out of the business plan that we

19 were working on. There's no dates on those particular pages,

20 so I really can't tell you sequence-wise where they fell.

21 Q 79 is what?

22 CHAIRMAN BECHHOEFER: Let me ask something. Why

23 are pages 76 through 78 relevant to this particular

24 proceeding?

25 MR. MARQUAND: r think all of these are, Your
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1 Honor, the reason why is Mr. McGrath wasn't focusing on Mr.

2 Fiser, he wasn't focusing on chemistry or rad chem, he was

3 looking at the whole organization, he was tasked with

4 reorganizing all of them. This goes to show the good faith,

5 legitimate, nondiscriminatory reason, that he was applying

6 the same thing across the whole board to his whole

7 organization.

8 CHAIRMAN BECHHOEFER: Mr. Dambly, do you have any

9 objection to those? As I say, I raised a relevance

10 question.

11 MR. DAMBLY: That was the same question I was

12 going to raise. I think you heard this morning Mr. Marquand

13 agreed that the staff does not assert that the entire

14 reorganization that was done in '96 was solely concocted to

15 go after Mr. Fiser. So whatever they did -- we're not

16 contesting they had valid reasons to reorganize, that's not

17 an issue. Why they chose to do what they did in the

18 particular organization and how they decided to use that as

19 an opportunity, that's what's at issue; not that there was a

20 reorg and they had good reasons to do whatever they did .n a

21 lot of other places.

22 JUDGE YOUNG: What about the use of this to show

23 the absence of singling out Mr. Fiser? That's what I

24 understood Mr. Marquand to be arguing, as to its relevance.

25 MR. DAMBLY: This is the steam generator group,
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1 he's not even in that group. So he wouldn't be singled out

2 in the steam generator group in any event.

3 JUDGE YOUNG: My understanding of what Mr.

4 . Marquand is arguing is that by showing the whole -- or at

5 1 least a large part of the whole picture, that all different

6 parts of TVA were being affected by the reorganization, it

7 goes to counter an argument that Mr. Fiser was somehow

8 singled out.

9 MR. DAMBLY: I understand that that's their

10 position, Your Honor, and again, we don't dispute that they

11 had valid reasons to do a reorganization. Our position is

12 that they used it in the rad chem area to eliminate the guy

13 1 they wanted to eliminate and as part of that gave him an

14 opportunity and they used it. It has nothing to do with

15 whether they could have got other people or did or didn't.

16 JUDGE YOUNG: I guess I would find a showing that

17 -- if this is indeed what they show -- a showing that

18 similar measures were taken in all different parts of TVA,

19 that were comparable to what was done with Mr. Fiser to be

20 relevant to the issue of whether there was any

21 discrimination against Mr. Fiser.

22 MR. DAMBLY: I'm not sure that this shows -- I

23 mean I don't know within the steam generator organization,

24 did they rewrite all the PDs so they could advertise them

25 and not have to follow the RIF regs? I don't know.
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1 MR. MARQUAND: We produced it all to them, we've

2 given them all the new PDs and all the ones that were

3 eliminated.

4 MR. DAMBLY: To give me boxes of stuff doesn't

5 make it relevant.

6 MR. MARQUAND: Well, the question of whether

7 i counsel agrees with what it shows is not an issue here, the

8 question is does it tend to show that and that's what we've

9 offered it for.

10 CHAIRMAN BECHHOEFER: Could a reorganization in-

11 other segments of TVA -- the question is was Mr. Fiser

12 discriminated against and if he wasn't in those

13 organizations, how could that be relevant. Why don't you

14 show a reorganization at Watts Bar?

15 MR. MARQUAND: Your Honor, if we focus

16 microscopically on what happened with Mr. Fiser, one might

17 get the impression -- and I'm sympathetic to an individual

18 losing his job -- if we focus on one individual, it's easy

19 to lose track of what's going on and it's easy to lose track

20 | of the big picture that he is one of literally hundreds and

21 hundreds of people whose jobs were eliminated at the same

22 time for the same reasons. And that's the good faith reason

23 we have and for counsel to suggest well we need to look, get

24 our microscope out and look at the little tiny events that

25 happened around him loses track of the big picture and what
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1 happened here. If we buy into the staff's rationale; that

2 is that Mr. McGrath manipulated this whole reorganization

3 and put somebody in like Dr. McArthur, who could then make

4 sure he didn't select Fiser and got rid of Grover so he

5 wouldn't be involved and then he then got three members of

6 the SRB involved who would find Mr. Harvey to score higher

7 on the interview and then bring in -- you know, that they

8 consult with HR and get HR involved in this conspiracy to go

9 after Mr. Fiser. It's easy to start, like I said,

10 microscopically focusing on those issues.

11 Now that may be their -- that's their contention

12 and they're entitled to try to prove that. But our

13 contention is that there was a big reorganization and I

14 think we're entitled to show a big reorganization.

15 CHAIRMAN BECHHOEFER: Wouldn't the staff be

16 willing to stipulate to that?

17 1 JUDGE COLE: I'm looking at these three pages and

18 I are you saying that they represent a reorganization and

19 reduction in the steam generator organization?

20 MR. MARQUAND: What I'm saying is that this is

21 i part of what was being considered at the time by Mr. McGrath

22 and his direct reports on how to reorganize operation

23 support, that this whole thing was going on, the whole

24 organization was being reorganized, not just the eliminae cn

25 of one single job, that they were considering reorganizing
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1 everything, it was all part and parcel of the same

2 reorganization, was the same rationale, the same goals in

3 mind and it was done under the same process by a number of

4 different people.

5 JUDGE YOUNG: I think you're the deciding vote.

6 (The Judges confer.)

7 JUDGE YOUNG: I think Judge Cole agreed that it

8 would be relevant to showing an overall reorganization.

9 JUDGE COLE: Although I can't see how it shows a

10 reduction, it does show a reorganization, or at least

11 ithinking about it.

12 CHAIRMAN BECHHOEFER: I would disagree on those

13 pages, but be that as it may --

14 BY MR. MARQUAND:

15 Q Well, Mr. McGrath, the steam generator department,

16 was that part of your organization?

17 A Yes, it was.

18 JUDGE YOUNG: We've admitted it.

19 lMR. MARQUAND: All right.

20 I CHAIRMAN BECHHOEFER: It was admitted. I disagree

21 iton that one, but --

22 BY MR. MARQUAND:

23 Q What is page 79, Mr. McGrath?

24 A 79 is a summary of what changes were being made.

25 I It doesn't have a date on it, it wasn't quite at the end
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because you can see comment number 3 indicates there was

still an open question in the outage area. But it was

summarizing the basic changes that were being made in

operations support with more of a focus here on what sort of

functions might be moved.

Q Well, let me ask you a question. Judge Bechhoefer

raised the question a moment ago whether or not the

organization chart with respect to steam generators showed a

reduction. In fact, doesn't --

JUDGE COLE: It shows an addition.

Q -- this show that you were adding a steam

generator --

A As part of the overall organization, we concluded

we needed to increase the size of the steam generator staff.

This particular -- it was done because in this particular

time frame, the number of steam generator problems in the

industry were rising very quickly. In addition, we already

knew we had problems with the Sequoyah steam generators ar.i

Watts Bar, which was coming on, was known to have the

poorest steam generator design in the industry.

JUDGE COLE: Weren't they mostly chemistry

problems though?

THE WITNESS: Chemistry was a factor related -_

them. Part of Sequoyah's problems were due to in early

years having run with chemistry out of spec.
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1 BY MR. MARQUAND:

2 Q Does this show reductions in other parts of

3 operations support, Mr. McGrath?

4 A Yes, this covers all the way across operations

5 support.

Q All right, pages 80 through 81, you previously

7 identified as your directions to your direct reports.

8 CHAIRMAN BECHHOEFER: Any objection -- we'd better

9 consider 79. Any objection to 79?

10 MR. DAMBLY: No objection, Your Honor.

11 BY MR. MARQUAND:

12 Q You previously identified pages 80 and 81 as your

13 directions to people who reported directly to you as to how

14 that they were to provide you two products for the business

15 plan.

16 A That's correct, we've already discussed that.

17 MR. MARQUAND: Tender those, Your Honor.

18 CHAIRMAN BECHHOEFER: Which numbers are those?

19 MR. MARQUAND: Pages 80 and 81.

20 JUDGE YOUNG: 80 and 81?

21 MR. MARQUAND: Yes, Your Honor.

22 JUDGE YOUNG: Okay. Any objection to 80 and 31?

23 MR. DAMBLY: No, Your Honor.

24 BY MR. MARQUAND:

25 Q What is page 82, Mr. McGrath? It says list oE
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functions.

A These were some notes that I obviously scribbled

during a meeting, the top half of the page is a discussion,

it looks like I was looking at the maintenance and tech

support organization and how many component specialists they

needed vice other types. It looks like notes I made.

Q On the bottom half of the page?

A The first bullet has to do with some questions on

our performance assessment and organization, it's slash-IE

because the people in there were industrial engineers.

Q And there are questions about --

A And there were questions I had about that

particular group and rad con chemistry, I can't remember

what too big, too slow means, but these look like notes that

I wrote down during a meeting with some of my direct

reports.

Q Regarding the reorganization?

A Regarding the reorganization.

MR. MARQUAND: I tender page 82, Your Honor.

MR. DAMBLY: No objection.

MR. MARQUAND: You previously identified pages 83

and 84 as an iteration of the head count and budget

submitted to you by Marcy Cooper on April 8, 1996. I tender

those, Your Honor.

MR. DAMBLY: No objection.
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1 BY MR. MARQUAND:

2 , Q Page 85 is what, Mr. McGrath?

3 A Page 85 is another report from Marcy Cooper that

4 was very similar to the page 84 but focused only on head

5 , count.

6 > Q I can just barely discern in the upper left hand

7 corner -- well, I guess I can't.

8 JUDGE YOUNG: 7/96?

9 MR. MARQUAND: Well, it wouldn't have been 7/96.

10 1Something slash-96.

11 THE WITNESS: You can see that the copying has

12 chopped off part of that page.

13 MR. MARQUAND: I can't tell, but it's an

14 iteration, a handwritten one, of the head count in '96 and

153 '97, isn't it?

16 JUDGE COLE: Is it an actual head count or a

17 < recommended head count?

18 MR. MARQUAND: Well, it would be an actual for

19 '96, wouldn't it?

20 THE WITNESS: Yes.

21 BY MR. MARQUAND:

22 Q Does it show for rad chem 12 for '96 and six for

23 '97?

24 3 A Yes.

25 MR. MARQUAND: Tender page 85, Your Honors.
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1 MR. DAMBLY: No objection.

2 BY MR. MARQUAND:

3 Q Page 86 looks like a handwritten org chart. Do

4 you know who wrote it?

5 , A This was a handwritten org chart that I wrote,

6 again, it's not dated, it was somewhere during the process

7 and was -- as opposed to using a table of head counts, I was

8 just trying to draw it in organizational form with where the

9 numbers were and what some of the functions would be based

10 , upon wherever we were in the iteration.

11 MR. MARQUAND: Tender page 86, Your Honor.

12 JUDGE YOUNG: I know we're sort of going through

13 this to establish relevance, but while we're here, it might

14 be most efficient for me to ask a clarifying question. And

15 that is on this page 86, under rad chem, you have the rad

16 t chem manager box and then under that you have rad C I guess.

17 THE WITNESS: Meaning rad con.

18 JUDGE YOUNG: Two, and chem two. Does that

19 signify anything in terms of your thinking at the time on

20 whether the two chem positions would be essentially the same

21 position or --

22 THE WITNESS: No, Your Honor, that just meant

23 there would be two chemistry positions. Based on -- this Is

24 also looking towards longer term, past '97 I would think,

25 because this reflected no longer having an environmental
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1 rad waste person, so this is -- but those numbers were very

2 generic. If I could show -- there's a comparable one going

3 under the manager of maintenance, it says a comp specialist,

4 .tfive, those were component specialists and there would have

5 been one for valves, one for pumps, one for turbine

6 generators.

7 ! CHAIRMAN BECHHOEFER: Any objection to 86?

8 MR. DAMBLY: No, Your Honor.

9 BY MR. MARQUAND:

10 Q Pages 87 through 89 are -- look like --

11 A We previously discussed a page like this before.

12 As I mentioned there'd be more of them and they were just

13 various summaries made up as we went along during the

14 reorganization.

15 1 Q Comparing the '96 budget with the forecasted

16 ! budget in a different iteration, is that right?

17 A That's correct.

18 MR. MARQUAND: We tender pages 87 through 89,

19 Honor.

20 MR. DAMBLY: No objection.

21 i BY MR. MARQUAND:

22 Q Pages 90 through 95 look like they're all par:

23 1 the same -- they all look like they're dated 4/22/96. .'.e

24 first page is an org chart. Is that another iteration as

25 that date?
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1 A Yes.

2 Q And as of that date it shows six people in

3 chemistry and radiological control?

4 A Yes.

5 fMR. MARQUAND: Tender pages 90 through 95, Your

6 Honor.

7 MR. DAMBLY: No objection.

8 CHAIRMAN BECHHOEFER: Any objection?

9 i MR. DAMBLY: No objection, Your Honor.

10 BY MR. MARQUAND:

11 Q Pages 96 through 98 look to be handwritten with an

12 org chart and description of changes. Do those all go

13 together?

14 A I think they do, they look like they were all

15 written up at the same time.

16 Q Is that another iteration of the --

17 A It's just another iteration of the organization

18 with some summary of what the changes were. The last page,

19 TVA Nuclear has a group of peer groups, for example,

20 maintenance -- it's a group made up of the maintenance

21 managers for each of the sites and corporate has an

22 assignment to support various peer groups, so this was iusc

23 lining up where that would go.

24 | CHAIRMAN BECHHOEFER: Any objection?

25 MR. DAMBLY: No, Your Honor.
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1 BY MR. MARQUAND:

2 Q If you would look at pages 99 -- and I'm not sure

3 all these go together, but they have similar -- 99 through

4 105 all discuss impacts. Why was there a discussion of

5 impacts?

6 A If there was any activity being performed by

7 corporate that we were going to eliminate doing, we needed

8 to look at the impact of doing that. We did not want to

9 eliminate something that would result in a function that

10 needed to be done just falling through the cracks and no.orne

11 I doing it. So the impact, we -- these were some first cuts

12 of things we had to go and look at and see whether there was

13 any real consequence to this impact or -- and did we need to

14 j take any action to mitigate it if there was, or even

15 potentially go back and change the organization if the

16 consequences were -- of what we were going to do --

17 Q Who was making these assessments of impacts?

18 A They were coming from the managers over the

19 individual groups.

20 Q So if there was an impact described in here for

21 maintenance and technical support, that would be input that

22 i you got from those managers?

23 A That's correct.

24 Q And similarly from chemistry?

25 A Yes.
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1 MR. MARQUAND: Tender pages 99 through 105, Your

2 Honor.

3 CHAIRMAN BECHHOEFER: Any objection?

4 MR. DAMBLY: No objection.

5 ,BY MR. MARQUAND:

6 Q If you'll look at page 106, that's a handwritten

7 description of reductions in ops support, is that another

8 description of the iteration of how the organization was

9 going to look after the reorganization?

10 A Yes, this was done by me, at some iteration of the

11 organization, this was a summary of the impact on various

12 ,PG, which are management specialist positions in the

13 organization.

14 MR. MARQUAND: Tender page 106, Your Honor.

15 MR. DAMBLY: No objection.

16 BY MR. MARQUAND:

17 Q Now, page 107 --

18 JUDGE YOUNG: On page 106, let me ask a question,

19 where is the -- I see rad con and chemistry corporate

20 organizations combined, chemistry -- okay, chemistry program

21 manager -- never mind, I see.

22 BY MR. MARQUAND:

23 Q Page 107 looks like it's a long document, maybe We

24 can get it out of the way here. Page 107 to 134 is enclt:'ec

25 Operations Support Business Plan for Fiscal Year '97. rs
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that what that is? The dates on some of the pages are

4/29/96.

A Yes, I'm not positive it was the final version,

but this was getting closer to the final version of the

business plan.

Q The final version wouldn't have been approved

until --

A Under the normal budget cycle, it was probably

approved in May sometime.

Q Okay. And this is -- did you ultimately have to

prepare a business plan and submit it to someone for

approval?

A Yes, in line with the business plan, there

actually were three items that I had to go through. One was

going through it with my supervisor who at that time was Mr.

Kingsley. In addition with Mr. Zarang who was the senior VP

of operations, who was on temporary assignment to Watts Bar,

I also reviewed it for him because he actually is the

permanent supervisor over this area. And then Nuclear would

hold an overall business plan meeting where the business

plans were brought for review by all of the senior

management which included all the vice presidents of each

site and senior financial people.

MR. MARQUAND: I tender pages 107 to 134, Your

Honor.
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1 MR. DAMBLY: No objection.

2 BY MR. MARQUAND:

3 Q There's a memorandum dated March 8, 1996 beginning

4 at page 135 and it goes through page 142; do you see that?

5 A Yes.

6 t Q Is that the budgetary targets that you were

7 provided to meet the fiscal year '97 outs?

8 A Yes.

9 MR. MARQUAND: Tender pages 135 to 142.

10 MR. DAMBLY: No objection, Your Honor.

11 BY MR. MARQUAND:

12 Q Let me ask you to look at page 142 to --

13 JUDGE COLE: 143, right? 142 is already in.

14 MR. MARQUAND: I'm sorry, 143.

15 BY MR. MARQUAND:

16 Q I don't know how far that goes, is it 143 and 144

17 or is there more that you need to include?

18 A Yes, 143 and 144 are one document.

19 Q Well, let me ask you to look at like page 145,

20 146, 147 and some of the later documents. Are those not:

21 supposed to go with that too?

22 A The documents between 143 and 148, 143 and 144

23 were a memo issued by the head of Human Resources re1ap:se

24 to head count targets for FY '97, and the pages right ze<. ~

25 it were other backup pages that were then provided to -e
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1 related to that.

2 Q From Human Resources?

3 A From Human Resources. 147 actually is the

4 response I sent back.

Q Okay, so that goes from 143 then through -- this

6 all relates to proposed head count and head count targets

7 from 143 to 148?

8 A Yes.

9 MR. MARQUAND: Tender those pages, Your Honor.

10 MR. DAMBLY: No objection.

11 JUDGE YOUNG: As we're going through these, you

12 know, I'm noticing things that I'm sort of wondering what do

13 they mean and sort of want to ask for clarification on. I

14 don't know whether you intend to ask more questions such

15 C that we could do that later or are you just going to sort of

16 flop them in our lap and let us make what we can of them?

17 MR. MARQUAND: If I see anything particularly

18 pertinent to rad chem, I'd like to point them out as I go

19 and if I miss them, I'm not intending to.

20 JUDGE YOUNG: Let me just point to one, on page

21 140, other targets, and the first thing is chemistry index,

22 Browns Ferry, 1.05; Sequoyah, 1.06; Watts Bar, 1.00. I ;]st

23 have no idea what that means; if it's relevant to something,

24 could you explain what that is?

25 BY MR. MARQUAND:
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1 Q What is the chemistry index?

2 A This would have been -- I believe the chemistry

3 index is defined by INPO and the sites were given goals

4 where this is a ratio that tries to measure your degree of

5 ' compliance on chemistry. I can't tell you exactly what

6 formula--

7 JUDGE YOUNG: Compliance with regulations,

8 requirements. This has nothing to do with personnel, in

9 other words.

10 THE WITNESS: Has nothing to do with personnel.

11 JUDGE YOUNG: Okay, that's all.

12 i BY MR. MARQUAND:

13 Q It's a measure of how well they're performing,

14 isn't it?

15 A It's a measure of how well chemistry at the plant

16 is staying within specification.

17 JUDGE YOUNG: Okay, thank you.

18 BY MR. MARQUAND:

19 Q And is a lower number better than a higher number?

20

21 A I don't know.

22 Q That's measured performance and so that was a

23 target that was included in your business plan, correct?

24 A This document and the business plan is for all of

25 Nuclear Power, this target was included in the site's
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l business plan.

2 Q Okay.

3 JUDGE YOUNG: Well, if I see other questions like

4 that, maybe I'll ask as we go, just for our edification.

5 BY MR. MARQUAND:

6 Q If you look at pages 149 through 153 -- 154, are

7 those -- the first pages, labor costs, are those the types

8 of costs you use to project?

9 } A 149 and 150 were documents provided by our

10 business and financial people to assist in doing the

11 evaluation.

12 Q Right. You take the number of employees you've

13 got and calculate what the total cost in salaries and

14 benefits is going to be.

15! A Correct.

16 Q 151 then is what, you get that from the central

17 business office too?

18 A Yes. Oh, 151? Sorry. 151, based on the formac,

19 it looked as though it was prepared -- this list of

20 potential areas for reduction appears to have to be

21 information that would have come out of the individual

22 groups working for me and then the financial people probablY

23 pulled together the impact of the potential changes that -eV

24 listed in the column called potential areas for reduction. V

25 JUDGE YOUNG: So at this point, you were just
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1 looking at how many positions you wanted to aim at doing

2 away with in order to meet your financial reduction goals?

3 THE WITNESS: This would give me information

4 related to that, but as I was looking at it, my number one

5 priority was taking the first steps towards the long-term

6 organization. My second one referring to, which these

7 helped, is I did have a requirement that said that first

8 step does have to result in a minimum of a 17 percent

9 reduction.

10 JUDGE YOUNG: I'm referring to page 151 under

11 chemistry over in the last column, reduce one position.

12 THE WITNESS: Yes.

13 JUDGE YOUNG: So at this point, there was a goal

14 of reducing one position, you had not yet decided --

15 THE WITNESS: Yes, at this point, that was a

16 proposed portion of a way to meet the budget.

17 BY MR. MARQUAND:

18 Q And in fact, each of those items in that right

19 i hand column talks about a different line item way to reduce

20 | a certain amount of dollars out of the budget, doesn't it?

21 1 A Yes.

22 Q For example, nuclear maintenance says reduce three

23 positions and you're going to save $256,000?

24 A Yes.

25 Q You were going co reduce the number of people l
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1 performance assessment by one.

2 A Yes.

3 Q Or in nuclear training, you complete certain

4 project or plans and then they no longer have to be done.

5 A Yes, that's what all these look like. This is a

6 preliminary document, probably fairly early in the process.

7 JUDGE YOUNG: Another thing that I'm not clear on,

8 on page 149, it says 16 March '96. Is that the date of the

9 document -- or May -- March, I can't tell.

10 THE WITNESS: The 16 March, yes, that would have

11 been the date that document was prepared.

12 JUDGE YOUNG: Okay, and the rest of the pages go

13 with that.

14 THE WITNESS: No, I don't think so. These are

15 separate pages. Frequently in this, we would receive from

16 like our financial support people, they come in and --

17 JUDGE YOUNG: Well, I see on page 150, there's a

18 tiny, tiny little date on the bottom right hand corner, '

19 think.

20 MR. MARQUAND: It's either 15 or 16 March.

21 THE WITNESS: Your Honor, I could have gotten :>e

22 1 together, but I can't tell you for sure they're from r he

23 same document. That follows within about a week of when -:e

24 original guidance was put out on budget.

25 JUDGE YOUNG: They were the same, mid-March 'vi
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1 period.

2 THE WITNESS: Yes.

3 JUDGE YOUNG: Okay.

4 CHAIRMAN BECHHOEFER: Let me ask you one question.

5 On page 151, there are a couple of items which

6 }presumably this is the fiscal year '97 budget and it says

7 i prepay certain matters in presumably '96. Is that a normal

8 practice to prepay those expenses or you just juggle the

9 books to make it come out the way you want them to come out?

10 THE WITNESS: You also notice that both of those

11 are crossed out.

12 CHAIRMAN BECHHOEFER: Well, I see a note by them.

13 THE WITNESS: I think both of those, when that was

14 proposed to me as a way of saying gee, we have some extra

15 money this year, so go prepay so we can make next year's

16 budget target and I said no. As I said, this was a

17 preliminary set of proposals and those two ideas were not

18 approved.

19 CHAIRMAN BECHHOEFER: Okay, thank you.

20 BY MR. MARQUAND:

21 Q So those ideas then, I assume, since you didn't

22 approve them, weren't initiated by you?

23 A That's correct.

24 Q So if I could categorize that or summarize tha:,

25 what I'm assuming is that these were coming from differend
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1 managers who worked for you, operations and fire protection,

2 in one case, and nuclear maintenance in another, is that you

3 had some managers who were trying to minimize their actual

4 reductions for 1997, is that right?

5 A Yes.

6 Q Was Mr. Grover one of them?

7 A Neither one of these specific ones, but Mr.

8 Grover's approach, like what we talked earlier about that

9 organization which he had proposed to me was focused on

10 trying to do the minimum possible reduction for the year,-

11 which when Nuclear came out with -- and there's another page

12 here that shows where the 17 percent number came from. The

13 17 percent numbers do not apply to individual groups, they

14 were applied at large levels, so it was not a requirement or

15 a goal that the chemistry group be reduced by 17 and the

16 maintenance group be reduced by 17 percent. It actually was

17 a Nuclear corporate wide. For practicality of doing the

18 budget, it was applied to each of a few large organizations

19 in it and each of those organizations was expected to meet

20 that goal.

21 Q So it may have been more or less for small units?

22 A Yes.

23 MR. MARQUAND: Your Honors, we've talked about 14

24 --

25 CHAIRMAN BECHHOEFER: Any objection to 149 through
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154?

MR. DAMBLY: No objection, Your Honor.

BY MR. MARQUAND:

Q Page 155 simply says rad chem/ERMI documents,

that's handwritten. Was that a divider or something in your

notes here?

A It was a divider when I sent them to you.

Q Okay. And so are the pages after that linked to

rad con and ERMI, like page 156.

A Yes.

Q What is page 156 through 158?

A 156 through 158 was a memo to me from Mr. Grover

talking about potential impact of reducing the head count in

corporate chemistry.

MR. MARQUAND: Tender those pages, Your Honor.

CHAIRMAN BECHHOEFER: That's 155 through 158?

MR. MARQUAND: Yes, 155 through 158.

MR. DAMBLY: No objection.

CHAIRMAN BECHHOEFER: Any objection?

MR. DAMBLY: No objection.

BY MR. MARQUAND:

Q How would you characterize Mr. Grover's assessmer'.

of the impacts of, or the consequences of the proposed FY

'97 head count reduction in corporate chemistry?

A To answer that specifically I'd have to go back
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through and review it all, but I can tell you the fact that

all of these things were brought up, looked at and evaluated

in determining whether or not it was the proper thing to do.

There were a number of things we looked at and we said that

the impact -- I believe on the second page under Sequoyah

chemistry multi-site contract management items would have to

be handled at the sites. I believe the way that we handled

that one is for each -- for some of those contracts, a lead

site was assigned. I might be getting maintenance and

chemistry confused there, but it'd take me a little while- to

go back and address them all. Some of them were as simple as

the Watts Bar environmental on the last page basically says

someone from the site would have to attend these committee

meetings which were I believe something like a quarterly

meeting.

It was an assortment of miscellaneous items but we

were able to resolve all these before we made the changes.

Q Okay. Page 159 through --

CHAIRMAN BECHHOEFER: Well, do we have to --

MR. MARQUAND: We've already tendered those.

BY MR. MARQUAND;

Q 159 and 160, what are they?

A 159 and 160 seem to be organization charts of the

rad chem organization, the first one reflecting everything

that was authorized. You'll notice there's like a vacant.
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1 PG-8 program manager under radiological control, but the

2 second page appears to be a version of that which reflects,

3 at least on some of these positions that were actually being

4 filled. I don't recall exactly why these documents were

5 generated, but they were just part of the review.

6 ' Q So to look at what the '96 budget was to the

7 actual?

8 A Yes.

9 Q We've already identified 161 through 171 as Mr.

10 Grover's original input to you about what he thought the

11 . organization could look like.

12 CHAIRMAN BECHHOEFER: Did we find out if there's

13 any objection to 159 and 160?

14 MR. DAMBLY: 159 and 160 are as it looked in '96,

15 is that correct?

16 THE WITNESS: That's correct.

17 MR. DAMBLY: Okay, no objection.

18 MR. MARQUAND: Now we tender 161 through 171 as

19 the proposal that Mr. Grover first came up with as to ho.w -o

20 meet the minimum 17 percent budget reduction.

21 JUDGE YOUNG: 161 through 171?

22 MR. MARQUAND: Yes, Your Honor.

23 1 MR. DAMBLY: No objection, that was previously

24 i identified.

25 1 BY MR. MARQUAND:
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1 , Q And 172 and 173 -- 172 through 192 looks like all

2 were documents related to ERMI organizational restructuring,

3 is that right?

4 A Yes. It's all having to do with the ERMI

5 restructuring, many different aspects. The first page talks

6 about how many positions would be put at risk, how many new

7 positions -- lots of summaries, organizations charts, all

8 relating to ERMI.

9 MR. DAMBLY: No objection.

10 BY MR. MARQUAND:

11. Q Let's see, the summary of this indicates, on this

12 first page, that there were positions at risk, total of 12;

13 do you see that?

14 A Correct.

15 Q And then 10 new positions were going to be

16 created?

17 JUDGE YOUNG: Where's the 10 new positions?

18 MR. MARQUAND: Where it says revised positions.

19 1 JUDGE YOUNG: You're counting, there's not a --

20 CHAIRMAN BECHHOEFER: I'm sorry.

21 MR. MARQUAND: Then you'd have to go to the top or

22 page 2, there's three more.

23 JUDGE YOUNG: Right, we just count it, there's

24 nothing that says 10 new positions, he counted those and

25 1 there were 10.
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1 THE WITNESS: There's actually seven.

2 MR. MARQUAND: There's not three more?

3 THE WITNESS: Some of the titles run over to the

4 second line.

5 MR. MARQUAND: Oh, you're right, there's --

6 BY MR. MARQUAND:

7 Q So there's 12 positions at risk and there's seven

8 new positions and it says there's four positions that are

9 not changed. Do you see that?

10 A Yes.

11 Q Okay. So ERMI was going through a major

12 restructuring with the number of positions eliminated. In

13 fact, most positions were eliminated -- more positions

14 eliminated than remained the same.

15 A That's correct.

16 MR. MARQUAND: I tender 172 to 192, Your Honors.

17 JUDGE COLE: I think you already did.

18 CHAIRMAN BECHHOEFER: You already did that.

19 | BY MR. MARQUAND:

20 Q Page 193 looks like a summary of several pages

21 after that.

22 A Yes, that was just another divider when I sent it

23 up to you.

24 Q Okay, 172 is a description of the documents that

25 follow, is that right?



Page 818

1 JUDGE YOUNG: 193.

2 l A Yes.

3 MR. MARQUAND: I tender 193, Your Honor.

4 MR. DAMBLY: No objection.

5 BY MR. MARQUAND:

Q What is page 194? It says ops operation?

7 A Within the organizations there were operations,

8 fire protection and outage specialists.

9 | Q Right.

10 A And for the purposes we're looking at them as

11 being one organization.

12 Q Okay.

13 | A This is looking at their budget and head count.

14 Q From '96 up through 2001?

15 A Yes.

16 MR. MARQUAND: Tender 194.

17 MR. DAMBLY: No objection.

18 BY MR. MARQUAND:

19 I Q What are pages 195 through 200?

20 A Actually 195 through 203 are all one document.

21 Q Let me see if I can summarize it. Is that

22 basically an agreement as to what the corporate steam

23 generator department is going to provide for the three

24 sites, two sites?

25 | A No, this document was a proposal put together by
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1 Mr. Goetcheus over the -- who was in charge of the steam

2 generator group, he put it through quite a bit of detail

3 which would include what agreements would exist with the

4 sites in order to implement this reorganization. It

5 included making the steam generator group fairly large, it

6 included taking away some of the responsibilities of the

7 chemistry organization and moving it into the steam

8 X generator group. And this particular organization was never

9 approved or implemented.

10 Q So this is Mr. Goetcheus' view of what his steam

11 generator organization should look like?

12 A Yes.

13 MR. MARQUAND: Tender pages 195 to 203.

14 MR. DAMBLY: No objection, Your Honor.

15 BY MR. MARQUAND:

16 Q Mr. Goetcheus proposed making his organization

17 considerably larger, didn't he?

18 A Yes, and recommended changing its reporting

19 relationship, recommended taking secondary chemistry

20 functions out of the chemistry group and moving them over to

21 1 the steam generator group.
22 Q What is page 204?

23 A That's the -- this was -- there was a maintenance

24 and tech support organization, it was -- I believe Mr.

25 Goetcheus was proposing a small change, this is dated
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1 September 1995, this was a minor organizational change that

2 was proposed in September of '95 in the maintenance area

3 that never got implemented.

4 Q Page 206 and 207?

5 JUDGE COLE: You included 204 and 205 in one

6 category?

7 THE WITNESS: 204 is a stand-alone document by

8 itself. 205 is a document that was coming out of the

9 maintenance and tech support as part of the reorganization

10 in looking at the budget through FY 2001.

11 MR. MARQUAND: Tender pages 204 and 205, Your

12 Honor.

13 | MR. DAMBLY: No objection.

14 | BY MR. MARQUAND:

15 Q Page 206 and 207 look like a tele-fax of cost

16 z.comparison between the proposed and existing organizations.

17 A This was the steam generator organization, noc : -e

18 one that Goetcheus proposed but the one that we were

19 considering implementing. I believe on the prior page bAe

20 show the org chart, I had a comment where I had asked then

21 for some cost comparisons and this is the cost comparisons

22 that were submitted in response to that question.

23 MR. MARQUAND: Tender 206 and 207.

24 MR. DAMBLY: No objection.

25 BY MR. MARQUAND:
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1 Q Beginning with page 208 through 218 all look like

2 various proposals on how to reorganize nuclear training, is

3 that right?

4 A Yes, these are all various proposals on how to

5 reorganize nuclear training. While there are some budget

6 ,reductions there, as I mentioned yesterday, it was felt

7 there was a sufficient number of open items there,

8 particularly relating to the formation of an overall TVA

9 training group, that we deferred any significant changes in

10 training to the next year.

11 MR. MARQUAND: We tender 208 through 218, Your

12 Honors.

13 MR. DAMBLY: No objection.

14 1 BY MR. MARQUAND:
15i Q Page 219 through --

16 i A 229. The remaining documents are all specific

17 documents, again looking at organization and budget

18 questions in the performance assessment group. This is tKe

19 one I mentioned earlier that eventually we decided to

20 transfer out of operations support.

21 MR. MARQUAND: Tender 219 through 229.

22 MR. DAMBLY: No objection.

23 MR. MARQUAND: All right, now that we're done wizh

24 that, we tender the entire document.

25 CHAIRMAN BECHHOEFER: The Board will then admnn
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1 TVA Exhibit 62.

2 (The document, heretofore marked as

3 TVA Exhibit Number 62, was received

4 in evidence.)

5 CHAIRMAN BECHHOEFER: And I think before we go on,

6 we'll take a quick break, ten minutes maybe.

7 (A short recess was taken.)

8 CHAIRMAN BECHHOEFER:. Back on the record.

9 BY MR. MARQUAND:

10 Q Mr. McGrath, with respect to TVA Exhibit 62, as we

11 I went through it over the last period of time, did you see

12 anything in there indicating that you applied or anybody

13 applied a different standard to the chemistry organization

14 than any other unit in your operations support group in the

15 '96 reorganization?

16 A No.

17 Q Is there anything in there indicating that Mr.

18 Fiser was being singled out or even chemistry was being

19 singled out?

20 A No.

21 Q Now, let's put it aside.

22 If you would, go back to TVA Exhibit 103,

23 Interrogatory 7 on Page 6. At the bottom of the staff's

24 response, the bottom of the page, the very last sentence

25 beginning on Page 6, you see where it says, "In addition,
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1 McGrath was not required to reduce the chemistry department

2 by 40% within the first year, but had five years to make

3 this cut. McGrath could have eliminated one position by

4 only cutting the chemistry department by 17%, which was the

5 goal for FY 197."

6 Does that -- is that accurate?

7 A No, that is not an accurate statement. It

8 reflects a misunderstanding of what was going on. Number

9 one is, the first directive that I had had from Mr. Kingsley

10 was to reorganize to what we needed for the long-term steady

11 state position to support five operating reactors, and to do

12 , that as soon as possible. That was the primary underlying

13 direction.

14 I When the budget guidance came out for FY '97, that

15 i just added to it that the budget for the entire operations

16 support department, not any one individual group in the

17 department, but the entire department as a whole, on

18 average, had to be reduced by 17%. And to give you an

19 example why I say this, while I still had the other hat o.

20 NSRB chairman, which was over in another organization, my

21 entire department and budget there was me and one secretary.

22 | There was no practical way to apply a 17% cut to...

23 JUDGE COLE:. Yeah, which 17%.

24 THE WITNESS:. Which 17% goes? That's right.

25 But, so the -- those numbers were established at a high
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1 level. There was no specific budget goal set for the

2 chemistry department. The direction that I was asked to do

3 was to get to the long-term preferred organization as

4 quickly as possible, to which, in FY '97, I tried to take

5 the first logical step to get there.

6 There was a second requirement that that logical

7 step had to result in at least a 17% reduction in the budget

8 of the entire organization. There were no specific goals or

9 targets for the chemistry organization as a specific group.

10 CHAIRMAN BECHHOEFER:. Well, is the implication-

11 that to meet your 17% you could throw it all on -- as much

12 as possible on chemistry? Take -- take out whatever that

13 (sic) and reduce the others less?

14 THE WITNESS:. No, Your Honor. The 17% sort of

15 sat over on the side. We did the organization that we felt

16 was the first logical steps that we could do. As an

17 example, the following year, when a different sort of

18 functional review was done with an independent team that was

19 put together, that team, which I think I mentioned

20 yesterday, concluded that we had come up with the right

21 organization in chemistry and rad con. The next -- the

22 following year, totally eliminated the nuclear training

23 organization from corporate.

24 The effects of what we did were not looked at any

25 particular organization as saying I have to meet this goal
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1 here or I should take the numbers out. In each of the other

2 organizations we reduced it as much as we thought we could

3 logically reduce it in one year. There was nothing said in

4 that organization that, oh, Organization A, you can keep an

5 I extra person or you can get an extra half a million dollars

6 because chemistry came down more than the minimum. That was

7 not a consideration at all on how we did the reorganization.

8 i

9 MR. MARQUAND:. All right, let's move on.

10 BY MR. MARQUAND:

11 Q You have in front of you still TVA Exhibit 103.

12 If you'll look at the bottom of Page 3, you see the sentence

13 that says, "McArthur stated he became aware Fiser was tape

14 recording his conversations during the investigation of the

15 Jocher complaint." Do you see that?

16 A Yes.

17 Q Were you ever -- did you ever become aware nhar

18 Fiser had made surreptitious tape recordings at some poi.n:

19 in time?

20 A Mr. McArthur mentioned that to me once. It was

21 subsequent to the selection of the chemistry -- chemistr<

22 people. And he mentioned it to me in the context of a

23 conversation. He came and he told me that he had had a

24 conversation with Mr. Fiser in which Mr. Fiser was tryin: 7D

25 lead him -- ask him leading questions to get Mr. McAr?--:-2 D
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1e say something negative about me. And he thought I ought to

2 know about that conversation, and particularly he mentioned,

3 as part of that, that it might have been taped because he

4 understood that in the past Mr. Fiser had taped

5 conversations with people.

6 Q And you said this occurred after the '96

7 selection?

8 A Yes.

9 Q So that would have been after the filing of the

10 ;96 Department of Labor complaint, as well?

11 A That's correct.

12 Q And you didn't know about it beforehand?

13 A That's correct.

14 Q Okay, let's talk about -- top of Page 12 of TVA

15 Exhibit 103 is staff's response to TVA's interrogatory

16 asking the staff if it contends that you decided new

17 positions needed to be advertised. And the staff -- you see

18 the staff's response at the top of Page 12, where the staff

19 , states that it contends that McGrath and Ed Boyles decided

20 that the new chemistry manager positions had to be

21 advertised. You see that?

22 A Yes.

23 Q Did you make the determination that the new

24 chemistry manager positions had to be advertised?

25 A No, human resources made the determination that
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1 those positions and all the other positions---and I would

2 emphasize that report was made to me, not a report about the

3 chemistry positions, but all of the positions in operations

4 support---needed to be advertised.

5 1 Q If you...

6 A I -- and when it was brought to me, and as I said

7 Ibefore, I concurred with that. I questioned one item and

8 they resolved my question, and...

9 Q If you had disagreed and not wanted to advertise

10 those positions, could you have unilaterally elected not to

11 advertise those positions?

12 A No.

13 Q What would you have had to do?

14 A If I had felt that -- if human resources at Mr.

15 Boyles' level was incorrect or if I thought they were

16 iincorrect, I would just had -- I would have had to appeal

17 that to a higher level in human resources.

18 Q Okay. Does human resources work for you?

19 A No, human resources was a separate organization.

20 Nuclear human resources separately reported through Mr.

21 i Reynolds to Mr. Kingsley.

22 Q Prior to the positions being advertised, there was

23 ,a -- an issue that came up---you discussed this yesterday---

24 Mr. Grover suggesting that Mr. Harvey could be transferred

25 1 to Sequoyah.
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JUDGE COLE:. Mister who, sir?

Q Mr. Grover suggested that Mr. Harvey could be

transferred to Sequoyah. So that we understand mechanisms,

what mechanisms are there for -- if Sequoyah felt they

needed an additional chemistry individual out there, what

mechanisms were available to them to bring somebody else on

their staff?

A What Sequoyah could have done is that, if they had

an existing position which was vacant, they could have

advertised that position and -- and filled it, or they could

have obtained approval from their management chain,

including the associated budget that would have to go with

it, to create a new position. But that, again, would be a

new position, which, in turn, would be advertised.

Q Well, are there situations in which it's feasible

to transfer a person, an incumbent in a position in a

corporate organization to the site?

A That -- it might be -- in order to do that, the

position description would have to be looked at.

JUDGE YOUNG:. Would have to be what?

A Would be -- the position description that the

person was in in corporate, and if we were going to -- if

that position was to be moved to a site, first human

resources would evaluate the change in the position and see

if the change was sufficient to require that be advertised.
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1 But if a change was going to be made like that, it would

2 have to be a -- a move of the position. If that position

3 was a case where there were multiple people in the same

4 position, then the change would have to apply to all those

5 people.

6 Now, concurrent with that, if you were to move it,

7 there's also budget and head count limit approvals that

8 would have to be obtained to do that.

9 Q In other -- by budget and head count, so if you're

10 transferring a position, what happens to your head count,.

11 what happens to Sequoyah's head count, and similarly, what

12 happens to your budget and their budget?

13 A Our -- if it was a transfer out of a corporate

14 organization I was in charge of, my head count and my budget

15 would be reduced consistent with having transferred the

16 i function to -- to one or more of the sites.

17 Q All right. And if you had three individuals---

18 1 which you did at that time, you've already testified you had

19 three people as chemistry and environmental program

20 managers--- was there any mechanism to transfer one, and uo

21 designate specifically Mr. Harvey, to transfer him to

22 Sequoyah without impacting the other two?

23 A I -- there was no mechanism by which you could

24 transfer just one of them, regardless of which one it was,

25 designating a person.
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12 Q Now, how do you know that? Did you ask anyone?

2 A When -- in fact, after I told Mr. Grover that, the

3 next thing I did was to pick up the phone and call Mr.

4 Boyles in HR and tell him this question had come up and this

5 is what I had said, based on my understanding of the -- the

6 HR rules, and he confirmed that that was, indeed, the proper

7 understanding.

8 Q All right. So you could not, consistent with the

9 rules, transfer him?

10 A That's correct.

11 | Q And he said the other way is, if Sequoyah wanted

12 somebody, they could go through posting a position and

13 advertising it and going through a selection process?

14 ' A That's correct.

15 Q Did they elect to do that, to your knowledge?

16 A No, they did not.

17 CHAIRMAN BECHHOEFER:. Mr. McGrath, would there ze

18 any mechanism in TVA, such as I know there is in NRC, w~ere

19 j you could keep a person in a particular position, but

20 designate his duty location temporarily or semi-permare-n:<

21 j on site?

22 THE WITNESS:. We have -- we have provisions e--

23 you can do that on temporary basis in acting positions. .

24 1 person's position -- their permanent position would rema-

25 where they were. From a position standpoint, they woulcI
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1 stand in -- they would stay on the corporate organization

2 head count, and their position description would still

3 indicate they were in corporate.

4 If you made a location change on a permanent basis

5 like that, that would be a change to the position

6 description and HR would have to evaluate whether that

7 necessitated readvertising it or not.

8 CHAIRMAN BECHHOEFER:. But if you did it on a

9 temporary basis, kept renewing it, I think these things can

10 be done for, what, two years, perhaps, without readvertising

11 , or recharacterizing a job.

12 THE WITNESS:. If we were to have moved anyone out

13 of operations support on a temporary basis, it would not

14 have affected the reorganization, because the reorganization

15 and our budget was based on our permanently assigned head

16 count. So one of those people would appear on it as though

17 they were still in corporate.

18 CHAIRMAN BECHHOEFER:. Right. But they could be

19 | acting at Sequoyah, perhaps?

20 THE WITNESS:. They -- they could be acting on --

21 they could be acting at another site. That would have had

22 no impact on the reorganization of corporate.

23 CHAIRMAN BECHHOEFER:. Right. Right.

24 BY MR. MARQUAND:

25 Q I think I'm clear on that. What you're saying is,



Page 832

1 >in fact, Mr. -- for the time Mr. Harvey had a temporary

2 assignment at Sequoyah to help with some sort of clean out,

3 some sort of...

4 MR. DAMBLY:. I'm going to object to counsel

5 testifying. Mr. McGrath has said whatever. I don't think

6 he needs to try and tell us what he said.

7 CHAIRMAN BECHHOEFER:. Well, you can follow up on

8 it.

9 MR. MARQUAND:. All right.

10 BY MR. MARQUAND:

11 Q Was there a plant that Mr. Harvey was primarily

12 assigned to work with?

13 A He primarily worked with Sequoyah.

14 Q And did he do that at Sequoyah or downtown?

15 A Both places.

16 Q Okay. If he'd been given a temporary duty

17 i transfer, temporary duty station transfer, would that -- and

18 you still -- then you went ahead with your '96

19 reorganization, whose head count and whose PD would he show

20 up as when the reorganization came down?

21 A He would still show up as being permanently in

22 corporate in the position that he was in.

23 Q Would he then still be subject to having his job

24 eliminated and having to apply on some new job if he wanted

25 to remain?
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1 A Yes.

2 Q Did you tell Mr. Grover that you would not approve

3 Harvey's transfer to Sequoyah because you specifically

4 wanted to keep Harvey's experience in corporate as the PWR

5 chemistry person?

6 A No. Knowing that, in order to move such a

7 function I would have to -- the only possible way to do it

8 would have been to move all three. That is, to take that

9 position and redesignate it as a site position and move all

10 three people, which would have totally eliminated the

11 corporate chemistry expertise. But, as we needed to

12 maintain the corporate chemistry expertise, that we could

13 not do that.

14 JUDGE YOUNG:. Was your answer "no"?

15 THE WITNESS:. Was my answer to his question "no"?

16 I should have started by saying no, I did not say that. I

17 did not...

18 JUDGE YOUNG:. Okay. That's generally better and

19 it's easier to understand.

20 1 THE WITNESS:. Okay.

21 JUDGE YOUNG:. If you give the answer first ar.d

22 then the explanation.

23 THE WITNESS:. Thank you.

24 BY MR. MARQUAND:

25 Q Let me refer you to Interrogatory 25 at the o:-om
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1 of Page 15 of TVA Exhibit 103. And that interrogatory asks

2 the staff whether it contends the Sequoyah chemistry

3 position existed at the time that you allegedly prevented

4 Harvey from taking such a position. And if you'll look at

5 the top of Page 16, the staff contends that it is more

6 likely than not that a chemistry position existed or could

7 have been created at Sequcyah. Now, you said you didn't

8 know of one that existed. Could you have created one, a

9 chemistry position at Sequoyah, if you so chose?

10 A No, I could not create any kind of a position at

11 Sequoyah.

12 Q Did you have any authority over the Sequoyah

13 chemistry department?

14 A No.

15 Q If somebody wanted to -- felt that they had

16 authorized head count and wanted to advertise a position at

17 Sequoyah, who would those persons have been?

18 A It would have been advertised by the...

19 Q Who were the persons who were authorized to

20 request position be advertised, if there was an authorized

21 head count at Sequoyah?

22 A That would be the Sequoyah chemistry manager.

23 Q And was that Gordon Rich?

24 A That was Gordon Rich.

25 t Q And who was his supervisor?
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1 A Charles Kent.

2 Q Did you ask either of them or direct either of

3 them not to advertise a position?

4 A No.

5 Q Did you talk to them at all about this issue of

6 transferring Harvey to Sequoyah?

7 A No.

8 JUDGE YOUNG:. I want to see if I can understand

9 > something, in light of one question back. Tell me if I

10 understood this correctly. Maybe I didn't. I thought you

112 had said that part of the reorganization involved moving a

12 lot of the functions from corporate to the -- to the onsite

13 plant. To the plants.

14 THE WITNESS:. Yes. And to explain types of

15 things, there were situations in corporate where we may naue

16 been writing reports for the sites, doing it inconsistent a.

17 We'd write it for one site but not for another site. T-ere

18 were situations in some of the groups in operations succr:_

19 where they really were just loaning people to the sites ::

20 do things.

21 JUDGE YOUNG:. The reason I asked the question - is

22 because I thought I understood you to just have said ~ha:

23 you did not have any authority to move people to the

24 , the plants.

25 THE WITNESS:. What -- what we could do, as :--
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1 of working this out, I could not move people to the site.

2 There were a number of things that we were doing in

3 corporate that were appropriately site functions, where we

4 were just helping them out and doing it for them, and it

5 correctly should have been done at the site. We gave them

6 no people. Basically, as a result of some of this

7 reorganization, we said we're not going to do that for you

8 anymore. You need to do that yourself.

9 JUDGE YOUNG:. So when you said you were moving

10 functions to the sites..

11 THE WITNESS:. We were -- we were saying there

12 were specific job tasks that we had been doing in corporate

13 which we were doing for the sites, frequently

14 inconsistently, I was saying, for one site but not another.

15 We basically said we're going to stop doing that. That's

16 correctly your function. You should be doing that.

17 JUDGE YOUNG:. Okay.

18 THE WITNESS:. It's not appropriate to be done in

19 corporate.

20 JUDGE YOUNG:. But, so there was no actual moving,

21 I is what you're saying?
22 ' THE WITNESS:. There was no actual moving of

23 people.

24 J JUDGE YOUNG:. Okay.

25 | BY MR. MARQUAND:
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1 Q Let me direct your attention to staff's response

2 to Tennessee Valley Authority's second set of

3 interrogatories.

4 JUDGE COLE:. Which interrogatory, sir?

5 MR. MARQUAND:. It is the staff's response to

6 Tennessee Valley Authority's second set of interrogatories

7 dated January 22, 2002, as part of TVA Exhibit 103. It

8 immediately follows the third page following Page 18 of the

9 first set.

10 JUDGE YOUNG:. And what page of this document?

11 MR. MARQUAND:. Well, the first page of the second

12 set of interrogatories.

13 JUDGE YOUNG:. The first page.

14 BY MR. MARQUAND:

15 Q The first interrogatory requests the staff to

16 state how TVA caused the non-selection of Mr. Fiser, and how

17 the staff contends that TVA caused him to be non-selected.

18 Was your involvement in not allowing -- was your

19 involvement in the decision with respect to Mr. Grover's

20 attempt to transfer Harvey to Sequoyah, did you have in your

21 mind at all any motivation or animus towards Mr. Fiser based

22 on his protected activity?

23 A No, and I would point out that my decision was

24 just stating what the human resources rules were.

25 Q I see. With respect to your involvement in
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1 whether or not Mr. Fiser's -- whether the new chemistry

2 program manager job should be posted rather than simply

3 giving it to Mr. Fiser, was your involvement in that

4 motivated in any part by any animus towards Mr. Fiser for

5 any protected activity he'd engaged in?

6 A No.

7 Q With respect to the third issue there, naming Mr.

8 -- naming Dr. Wilson McArthur the radiological control and

9 chemistry manager without posting a position, thereby making

10 him the selecting official, permitting him, who -- Dr.

11 McArthur, who was involved in Fiser's '93 to '96 Department

12 of Labor complaints, to serve as the selecting official, was

13 your involvement in naming Dr. McArthur that manager

14 motivated in any part by any animus towards Mr. Fiser?

15 A No.

16 Q On top of Page 2 staff says, "Setting up a

17 selection review board in which two of the three members had

18 knowledge of or involvement in Fiser's DOL activities." Did

19 you, yourself, designate the members of the selection review

20 board?

21 A No.

22 Q Who proposed them?

23 A Wilson McArthur.

24 Q That's what he told you the proposal was?

25 A He -- he proposed the original one.
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1 Q All right.

2 A We jointly discussed who the substitute would be

3 when we lost one member.

4 Q All right. And the two remaining members, Mr.

5 Kent and Mr. Corey, did you have any knowledge or

6 information that they had any knowledge or involvement in

7 Fiser's Department of Labor complaints?

8 A No.

9 Q Is, in agreeing to the composition of the

10 selection review board, did you have any animus towards Mr.

11 Fiser because of his engagement in protected activities?

12 A No.

13 Q Did you ever have any discussions, prior to the

14 selection review board taking place, did you have any

15- discussions with any members of the selection review board

16 regarding who should be selected for the chemistry program

17 manager job?

18 A No.

19 Q When Mr. Cox indicated through Dr. McArthur chat

20 he was unable to attend the selection review board, was te

21 decision not to reschedule based in part of any animus

22 towards Mr. Fiser?

23 A No.

24 Q What -- what did Dr. McArthur tell you about. vr.

25 Cox and his availability?
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1 A He told me that Mr. Cox had said that he was

2 unavailable to serve on the board.

3 Q Did he tell you anything else about Mr. Cox at

4 that time?

5 A He also added that Mr. Cox had told him that he

6 had predecided on two of the five positions being

7 interviewed that day, one being the PWR chemistry manager,

8 i and the other being the rad waste environmental.

9 Q Did Mr. McArthur -- Dr. McArthur tell you who Cox

10 had predecided should be the PWR chemistry manager?

11 A Mr. Fiser.

12 Q Was that appropriate, if he was -- if he was going

13 to be one of the selection review board members, for him to

14 predecide on a candidate?

15 A It is not appropriate for a member of a board to

16 predecide on a candidate.

17 Q The last item on Interrogatory 1 on Page 2, it

18 says, "Writing and asking interview questions designed to

19 highlight secondary chemistry over primary chemistry." Were

20 you involved in writing or asking any of the interview

21 questions?

22 A No.

23 Q Did you give any directions to highlight secondary

24 chemistry over primary chemistry?

25 i A No.
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Q Did you review the questions prior to the

2 selection review board convening?

3 A No.

4 Q The very last item says, "Failure to follow TVA

5 selection policy as set forth in BP-102." To your

6 knowledge, was the selection -- TVA selection policy

7 followed?

8 A Yes. And if I may add here, we had it very

9 carefully reviewed by human resources, including asking,

10 >before we made the final selection, for an additional review

11 by labor relations in then Office of the General Counsel.

12 JUDGE YOUNG:. What does BP-102 say?

13 MR. MARQUAND:. BP-102, Your Honor, I believe was

14 identified yesterday as Joint Exhibit 63. I don't know

15 whether it was entered into evidence or not. Yesterday ::

16 was not. The witness testified that he had seen it

17 previously, that he was aware of its existence and he kinew

18 where to find it if he wanted it. And, based on that,

19 would tender BP-102, which is the management specialist

20 selection process. I tender it now as Joint Exhibit 63.

21 CHAIRMAN BECHHOEFER:. Well, it was my

22 understanding that staff wanted to wait for somebody f_-

23 human resources.

24 MR. MARQUAND:. Well, this witness testified :2j-

25 he was aware of it, that he saw it, and that he knew where
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to find it. And he's testified that as far as he knows,

2 that it was followed.

3 JUDGE YOUNG:. Any objection from the staff?

4 MR. DAMBLY:. I have no objection admitting it,

5 Your Honor.

6 CHAIRMAN BECHHOEFER:. Okay. That's Staff 63,

7 now?

8 JUDGE YOUNG:. Joint.

9 MR. MARQUAND:. Joint 63.

10 CHAIRMAN BECHHOEFER:. Joint 63 is admitted.

11 t(The documents, heretofore marked

12| as Joint Exhibit #63, were received

13 in evidence.)

14 BY MR. MARQUAND:

15 i Q Yesterday you were asked whether you had heard of

16 a conversation between Dave Volar and Sam Harvey regarding

17 Sam Harvey's belief that he might be selected for the

18 position. Do you recall that?

19 A Yes.

20 Q To your knowledge -- well, let me ask you this.

21 Did you have any conversation with Sam Harvey prior to the

22 selection which might have led him to believe that he had

23 been preselected for the job?

24 A No.

25 Q Do you know of any basis, of your own personal
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1 knowledge, that would give Mr. Harvey a basis to believe

2 that he had been preselected for that job?

3 A No.

4 Q Yesterday you were asked about a comment by

5 Charles Kent prior to the beginning of the selection review

6 board. And you were asked hypothetically what was

7 appropriate and what was not appropriate. Let me ask you

8 the same sort of question.

9 In your view, if Kent, having been told by Mr.

10 Fiser that he'd filed a Department of Labor complaint,

11 apparently wanting Mr. Kent to know about it. If Mr. Kent,

12 knowing that, told Dr. McArthur or mentioned -- if Kent

13 stated that he mentioned the Department of Labor complaint

14 to McArthur and said that McArthur should not participate in

15 the screening -- selection review board because of the

16 IDepartment of Labor issue, would you consider that to be

17 appropriate or inappropriate?

18 A In that particular instance, I would see it to be

19 | appropriate if Mr. Kent knew about it based on Mr. Fiser,

20 and given that the complaint was against Mr. McArthur, he

21 .would have known -- and Mr. McArthur already knew about the

22 complaint, so he was not providing any additional

23 information about that complaint by having -- saying

24 something to him about it.

25 Q What about telling Dr. McArthur that based -- that
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1 he shouldn't participate in the selection review board

2 because of the Department of Labor issue? Is that

3 appropriate?

4 A I -- it sounds to me to be appropriate advice to

5 Mr. McArthur, if that's what Kent thought.

6 Q All right. Were you aware that -- let me ask you,

7 turn to TVA Exhibit 103, Page 9 of the staff's response to

8 TVA's first set of interrogatories.

9 JUDGE YOUNG:. First set?

10 MR. MARQUAND:. Yes. Page 9. It would be the

11 very ninth page of that document.

12 JUDGE COLE:. Page 7; right?

13 MR. MARQUAND:. Page 9.

14 BY MR. MARQUAND:

15 Q Referring to Interrogatory 14, which says,

16 "Identify all the other," quote, "'reasons which were relied

17 upon by the staff as stated on Page 3 of the notice of

18 violation," end quote, "including discrimination as a

19 factor in Fiser's non-selection." Staff's response stares

20 that the other reasons include, 1: Easley was removed frcm

21 the selection review board as a facilitator."

22 Is that correct? was Easley removed from the

23 selection review board as a facilitator? Do you know?

24 1 A My specific knowledge on that, having read many

25 the documents related, which I believe in one of Mr.
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1 Easley's interviews, perhaps by OI, he said that he

2 requested to be removed.

3 Q So he wasn't removed by management, he took

4 himself off?

5 A That's what I recall from reading the testimony.

6 Q All right. So...

7 CHAIRMAN BECHHOEFER:. At this stage, would it be

8 useful, Mr. McGrath, could you explain what the word

9 "facilitator" means in this context? Or does it mean

10 anything to you?

11 THE WITNESS:. When a -- a selection review board

12 is held, a human resources person is assigned to the board.

13 They are not a voting member of the board, they do not ask

14 any questions. They do facilitate administratively the

15 functioning of the board. For example, they collect all

16 these score sheets back from the board members and compile

17 the scores. They serve a section function of human

18 resources oversight, to insure that the board was

19 appropriately conducted.

20 CHAIRMAN BECHHOEFER:. Do they give advice as to

21 what factors or -- should be considered more important than

22 others?

23 THE WITNESS:. My experience has been that the HR

24 staff normally reviews the questions that are used ahead ot

25 time and provides their inpuSt to the questions.
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1 CHAIRMAN BECHHOEFER:. I see. Okay.

2 THE WITNESS:. In fact, in some cases, for a

3 somewhat standard position like a secretary or something,

4 they may have a selected group of questions that they

5 suggest you always use these questions.

6 CHAIRMAN BECHHOEFER:. Okay. Thank you.

7 BY MR. MARQUAND:

8 Q They're non-voting members, though; right?

9 A They're non-voting members.

10 Q All right. Did you ever read any newspaper

11 accounts of Mr. Fiser's 1993 Department of Labor complaint?

12 A I saw one or two in the Chattanooga paper.

13 Q Of Mr. Fiser?

14 A Oh, I'm sorry, I misunderstood you. I thought you

15 no, I have not seen any account. I thought you asked

16 about Mr. Jocher. I was -- no, I saw no newspaper accounts

17 of Mr. Fiser's DOL account (sic).

18 Q Until your deposition?

19 A At my deposition I did not see any, either.

20 Q Okay. Do you subscribe to a local newspaper?

21 A Yes.

22 Q What is it?

23 A It's -- it's currently the Chattanooga Times Free

24 Press. In this -- back in the time frame here there were

25 two newspapers in Chattanooga. There's now only one, anz
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1 subscribed to the Chattanooga News Free Press at that time.

2 Q Do you read the -- any of the weekly papers from

3 any of the small towns out in the countryside?

4 A No, I don't.

5 Q I'm going to -- to show you a document which you

6 were shown during your deposition to clarify matters. It is

7 Staff Exhibit 108. I'll represent to you Staff Exhibit 108

8 I was a -- that may be the wrong one. I thought it was the

9 right one. It's the right one. Yeah.

10 I'll represent to you I believe that this was

11 shown to you during your deposition by counsel for staff.

12 And ask you to look in the -- midway down through the second

13 column. Is there a reference to Gary Fiser having filed a

14 Department of Labor complaint? Do you see that?

15 A Yes.

16 Q Does that refresh your recollection whether you've

17 ever seen a newspaper article referring to the fact that Mr.

18 Fiser filed a Department of Labor complaint?

19 A No, I -- I have never seen one. I have never seen

20 this article before. I don't believe it was even shown to

21 me during my deposition.

22 Q Okay, if it doesn't refresh your recollection,

23 that's fine.

24 MR. MARQUAND: Your Honors, we've talked at length

25 about TVA Exhibit 103, staff's responses to interrogatories.
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1 We've referred to numerous of their contentions in here.

2 And I'm going to tender them at this time. There are

3 additional admissions in this that I'm going to refer go

4 later. I'm going to refer to one specifically right now.

5 Interrogatory #9.

6 CHAIRMAN BECHHOEFER: 9 or 1-9?

7 MR. MARQUAND: Interrogatory #9 on Page 7 is TVA's

8 interrogatory that says, "State whether you contend that the

9 I newly created position of chemistry program manager, PWR,

10 was interchangeable, under OPM regulations, with the

11 chemistry and environmental protection manager's position

12 held by Fiser, so that the new position did not require

13 posting. And if so, state the basis for your contention."

14 The staff's response was, "The staff has made no

15 contentions regarding the interchangeability of these two

16 positions." Now, that's inconsistent with the line of

17 questioning counsel's gone through with him on direct about

18 whether or not they were interchangeable or not, as to who

19 made the decision. And it's also inconsistent with their --

20 and I would note specifically it's inconsistent with the

21 staff's response to Interrogatory 2 in the second set of

22 interrogatories, where the staff claims that -- I'm sorry,

23 that's the wrong one. Interrogatory #1 of the second set,

24 where the staff contends that that was one mechanism of how

25 TVA caused Mr. Fiser to be non-selected. And there are
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1 numerous contentions in here which are the staff's

2 contentions, I think need to be in the record so we

3 understand exactly where they're going and where they're

4 being inconsistent.

5 MR. DAMBLY: And, again, one, I would object to

6 putting this in. This is not -- there's vast contentions,

7 Your Honor. The issues are who did what to who, when and

8 where. It's a trial de novo.

9 The staff has submitted supplemental responses

10 i which they have chosen to leave out, including the one they

11 just showed you that says we provided something different.

12 They also chose to leave out -- they want to bring it in --

13 and there's cited in there many, many documents as part of

14 those responses. I'd like all those documents put in if

15 you're going to take it.

16 MR. MARQUAND: We, Your Honor, asked contention

17 interrogatories. I don't think the factual basis for their

18 contentions thereby becomes admissible.

19 But counsel's argument that this is a trial de

20 novo is sort of ludicrous. We asked them for sworn answers,

21 they give us their contention, and now he comes in and says,

22 "No, these sworn contentions are not binding upon the s.ag-

23 because this is a trial de novo. " No, this whole proceeds r

24 is -- the staff has to play by the same rules as everybody

25 | else. If they give us answers to interrogatories, tha-s



Page 850

1 what they're bound by.

2 JUDGE YOUNG: Well, certainly the admissions would

3 come in. And...

4 MR. DAMBLY: This was not a request for admission.

5

6 JUDGE YOUNG: I thought you were seeking to have

7 both the answers to interrogatories and requested admission.

8

9 MR. MARQUAND: It's got the first and second set

10 of interrogatories and the request for admissions.

11 MR. DAMBLY: And we don't have an objection to the

12 admissions.

13 JUDGE YOUNG: Well, the rules of civil procedure

14 provide that interrogatories -- the answers may be used to

15 the extent permitted by the rules of evidence. And...

16 MR. DAMBLY: And there's no rule of evidence says

17 the staff's contention is admissible. The issue that is in

18 front of you, and as we have talked about numerous times,

19 and the only issue certified to you: Is the information in

20 the notice of violation established or isn't it established?

21 They were also filed prior to discovery. They've been

22 supplemented. And we have no -- no problem with the request

23 1 for admission.

24 MR. MARQUAND: Your Honor, this may be a trial de

25 1 novo, but that doesn't mean they can avoid answering
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1 interrogatories and providing honest sworn answers. 10 CFR

2 2.740b provides for any party to serve interrogatories. And

3 then it further provides, in subpart B, that answers may be

4 used in the same manner as depositions. This is -- this is

5 the same as sworn testimony.

6 CHAIRMAN BECHHOEFER: Well, are there any limits

7 as to timing in this? Because these -- the first set was

8 asked...

9 MR. DAMBLY: And they were supplemented and

10 provided that added stuff that they chose not to deal with

11 here.

12 MR. MARQUAND: Well, we can put it in, but I don't

13 see anything changing this response.

14 CHAIRMAN BECHHOEFER: Well, but you've asked for

15 all of the interrogatories.

16 MR. MARQUAND: Well, and...

17 CHAIRMAN BECHHOEFER: And I'm not sure...

18 MR. MARQUAND: ... we told you -- we asked Mr.

19 McGrath about numerous of these interrogatories. We asked

20 him about #1, the accuracy of it; we asked him about the

21 accuracy of #2; #3 is essentially the same, and we asked

22 their response was, "See answers to 1 and 2." We asked

23 about #7; we asked him about...

24 JUDGE YOUNG: Which section of 240 did you cu.e

25 just a moment ago?
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1 MR. MARQUAND: I cited 2.740b, subparagraph B.

2 JUDGE YOUNG: Subparagraph what?

3 MR. MARQUAND: Subparagraph B, and it's the very

4 last sentence. It says, "Answers may be used in the same

5 manner as depositions."

6 JUDGE YOUNG: I'm sorry. Subparagraph B?

7 MR. MARQUAND: "B" as in "boy."

8 JUDGE YOUNG: 2-7-40b, and then another

9 subparagraph after that? I thought...

10 MR. MARQUAND: Yes.

11 JUDGE YOUNG: And which subparagraph is -- there

12 are numbers after "B."

13 MR. MARQUAND: 2-7-4-0 -- no, it's 4-0 -- it's 2-

14 7-4-0, little "b," then subparagraph B.

15 JUDGE YOUNG: Okay. Oh, okay, got you.

16 MS. EUCHNER: Are you talking 2.740 or 2.740a?

17 No, I'm asking -- not "a" in parentheses, but...

18 MR. DAMBLY: You are talking 2.740...

19 JUDGE YOUNG: Referring back to the rules of ci-V:i

20 procedure, depositions may -- under Rule 32, depositions may

21 be used by any party for any purpose if the Court finds a

22 witness is dead or the witness is at a greater distance than

23 the 100 miles, et cetera, the witness is unable to attend

24 because of age, illness, infirmity, or imprisonment. Party

25 offering the deposition has been unable to procure the
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1 attendance of the witness by subpoena or upon application

2 and notice that such exceptional circumstances exist as to

3 make it desirable, in the interest of justice and with due

4 regard to the importance of presenting the testimony of

5 witnesses orally in open court, to allow the deposition to

6 be used.

7 MR. MARQUAND: Are you reading from the federal

8 rules, Your Honor?

9 sJUDGE YOUNG: Yes.

10 MR. MARQUAND: I believe that depositions of a

11 party, not depositions of a non-party. Depositions of a

12 party may be admitted under federal rules as a party

13 admission at any time.

14 JUDGE YOUNG: Well, let me look back to 2-7-40a-g.

15

16 MR. MARQUAND: And if you look at Federal Rule of

17 Evidence 801, it's an admission by a party opponent under

18 801b-2 -- d-2. Well, that's -- that's hearsay.

19 JUDGE YOUNG: 801b-2?

20 MR. MARQUAND: Yes, so that -- that would be --

21 I that's the rules of evidence. But specifically, Rule 32.

22 think it's Rule 32.

23 JUDGE YOUNG: I'm sorry. You're correct. You're

24 correct. I think that probably would bring it in.

25 Mr. Dambly or Ms. Euchner, do you want to give any
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1 }argument in response? The argument, as I understand it,

2 from TVA is that 10 CFR 2.740b, subparagraph B, allows

3 interrogatories to be used in the same manner as

4 depositions, and depositions, under Rule -- Rule 32 of the

5 Federal Rules of Civil Procedure, subsection A2 allows the

6 deposition of a party to be used by an adverse party for any

7 purpose.

8 I MS. EUCHNER: What subsection on 2.740a?

9 JUDGE YOUNG: 2.740b.

10 MS. EUCHNER: Pardon me, Your Honor.

11 tJUDGE YOUNG: Subsection B.

12 ! MS. EUCHNER: Yes, I see that.

13 JUDGE YOUNG: The last sentence, "Answers may be

14 used in the same manner as depositions." It refers back to

15 2-7-4-0a, subsection fig," which does not address the general

16 issue of admissibility of depositions, but I believe there's

17 a provision that says that the rules of civil procedure can

18 be consulted for guidance, and the deposition of a party

19 would be admissible, may be used by the adverse party for

20 any purpose.

21 JUDGE COLE: Mr. Dambly, you also indicated tha-

22 these interrogatories had been supplemented.

23 MR. DAMBLY: Yes, they -- they have.

24 MS. EUCHNER: Twice. Twice, Your Honor.

25 1 MR. DAMBLY: And, plus, the interrogatory response
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1 includes reference to the documents they're the basis for.

2 JUDGE YOUNG: And, Mr. Marquand, what's your

3 response to including the documents in the supplements? I

4 think probably under 2-7-40 ...

5 MR. MARQUAND: Well, I think it's appropriate

6 to ...

7 JUDGE YOUNG: ..."a," small "a," subsection "g,"

8 if only a part of the deposition is offered in evidence by a

9 party, any other party may introduce any other parts. That

10 would allow the staff to bring in any other parts of the,.by

11 analogy, interrogatory answers.

12 MR. DAMBLY: And, by the way, I would point out

13 that if you go to 2-7-4-Ob, and the paragraph says they're

14 admitted under "a, g," I think if you look at "j" that says

15 the provisions of paragraph -- if you look at 2-7-4-Oa,

16 subpart -- subsection "j," 'The provisions of Paragraphs "all

17 through "i" in this section are not applicable to NRC

18 ,personnel."

19 JUDGE YOUNG: Oh, okay. So then that directs us

20 to 2-7-20.

21 MR. MARQUAND: That primarily deals with

22 compelling...

23 JUDGE YOUNG: "H."

24 MR. MARQUAND: ... that deals primarily with the

25 compelling of attendance co NRC commissioners and staff. :
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1 doesn't mean that the NRC staff is not bound by matters to

2 which they've sworn to.

3 JUDGE YOUNG: Okay, let's just read this rule. 2-

4 7 -- 2-7-20, subsection "h," 2, small Roman numeral 1. Let

5 me let's just -- let's just read it.

6 tMR. MARQUAND: I think ii is the pertinent portion

7 that deals with the staff providing answers to

8 interrogatories.

9 JUDGE YOUNG: Let me just read -- finish reading.

10 Well, the answers have been given. So I'm trying

112| to find a provision in 2-7-20 that speaks to the use of the

12 I answers once given. 2-7-20 seems to be directed more to

13 whether or not answers can be required. And since they've

14 already been given, we need to look to -- to what they can

15 be used for.

16 MR. DAMBLY: Well, that's true, Your Honor, exceot

17 for 2-7-40a, subpart "j" says the parts that they would sy.,

18 to bring them in are not applicable to NRC personnel. a'.

19

20 MR. MARQUAND: Your Honor, if you will look at

21 subparagraph "iv,"...

22 JUDGE YOUNG: Subparagraph...

23 MR. MARQUAND: Subparagraph Roman iv.

24 JUDGE YOUNG: Of...

25 MR. MARQUAND: Of 2-7 point -- 2.720.
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1 iJUDGE YOUNG: 7-20.

2 MR. MARQUAND: "HI to little "iv." That refers us

3 back to where we were before, 2.740c&e with respect to

4 interrogatories served upon the staff.

5 JUDGE YOUNG: Okay, so "c" is how depositions are

6 taken, and "e" is the deposition -- neither of those

7 actually speak to the use.

8 MR. MARQUAND: I cannot imagine that the rules

9 'provide for interrogatories to be served upon the staff and

10 answered under oath, and then to allow the staff to run away

11 from, at the trial, those answers when they prove to be

12 inconvenient.

13 MR. DAMBLY: They're not even factual responses

14 anybody's certified to. Nobody has personal knowledge.

15 She's talking about bringing in contentions or allegations.

16 I mean, that has nothing to do with the issue of who did

17 | what to who. The evidence happens to be what the evidence

18 happens to be. This gets back -- this is the same as we've

19 been talking about since prehearing conference, 'I want :o

20 attack the OI report because I don't like it.'

21 JUDGE YOUNG: Well, I don't think we're talking

22 about the same thing here. We're talking about responses :o

23 interrogatories, and I -- and I think certainly for

24 impeachment purposes or -- they could be used against the

25 staff, would you agree to that?
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MR. DAMBLY: If there was a staff witness to

2 impeach, I guess that would be true. I mean, so far he's

3 just had him, "Did you do this? Did you do that?" I don't

4 see where that means anything. I mean, he's asked the

5 questions, is this a true statement. No.

6 JUDGE YOUNG: I'm trying to -- I'm trying to take

7 this step-by-step. Because it seems to me we sort of go

8 back and forth here.

9 7-40b, the provisions that -- I'm sorry, it's 2-7-

10 40a, subsection "j" says that -- that the provisions of

11 Paragraph's "a" through "i" are not applicable to NRC

12 personnel, that they're subject to the provisions of 2-7-

13 | 20a, which deal with whether personnel can be required to

14 0 respond. I'm not clear -- testify and respond.

15 ,I'm not clear that the -- that the exclusion in

16 t subparagraph "j" would apply to interrogatories, once

17 answered. And I guess...

18 MR. DAMBLY: Well, it does say that it can't be

19 used except...

20 JUDGE YOUNG: Pardon?

21 MR. DAMBLY: It says that under "judge,"

22 paragraphs whatever, it was "a" through "i", are not

23 applicable. And if "a"l through "i" are not applicable, and

24 he's citing "g," I think that's in my alphabet between A and

25 I I. Then it's not applicable.
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1, MR. MARQUAND: Your Honor, I would suggest that

2 the provision of 2.740a(j), it says the provisions of "a"

3 through "i" are not applicable to NRC personnel. And then

4 it says the testimony of NRC personnel by oral examination

5 and written interrogatories addressed to NRC personnel are

6 subject to provisions of 2.720h.

7 I would suggest that doesn't mean it is in

8 reference to the use of it, I would suggest that that is a

9 reference that you cannot simply send a notice of deposition

10 i to NRC personnel and expect them to show up. I think you

11 have to go through some provisions of 2.720 and request the

12 NRC to designate someone. But having received that

13 testimony and having received those -- once you receive

14 those interrogatory answers, I think the use of it is

15 appropriately addressed under 2.740a. I think that we're

16 talking about the mechanism for obtaining that testimony

17 interrogatories, not its effect.

18 JUDGE YOUNG: We're not -- we're not going to --

19 we've got to close in a few minutes. But let me just say a

20 couple of things. I am tending to agree with you, and I'm

21 -- and I'm wanting to hear from staff. Obviously we need to

22 vote on this, we need to confer on this. But I'm wanting 'o

23 ask from staff, I'm a bit mystified at this point why th.is

24 is such a big issue. If the staff -- directed to you, Mr.

25 Marquand. If the staff presents evidence that we find
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1 sufficient to show discrimination or retaliation based on

2 that evidence, then we could draw a conclusion to that

3 effect. If we find their evidence does not establish that,

4 we would find that the -- the staff has not proved that TVA

5 engaged in any discrimination or retaliation.

6 So if -- if the evidence independently establishes

7 what the staff's burden is, I'm not sure how relevant the

8 responses to the interrogatories would be. But then, on the

9 other hand, from the staff's point of view, if you've

10 provided these answers, how does it harm the staff for us to

111 know what your -- what your arguments are with regard to

12 1 your contentions are, in effect, with regard to the basis

13 for the discrimination allegation?

14 MR. DAMBLY: We don't have any objection to you

15 knowing, either. You were all provided with copies as part

16 of the normal process, so you've got it.

17 JUDGE YOUNG: Right. Right.

18 MR. DAMBLY: But it's no different -- you've also

19 got our response to the motion for summary disposition,

20 which I think...

21 JUDGE YOUNG: Right. Right.

22 MR. DAMBLY: ... laid out everything in detail.

23 There's a difference between that and evidence. I don't

24 think it's evidence.

25 MR. MARQUAND: It's an admission. And, Your
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1 Honor..

2 JUDGE YOUNG: Well, the admissions come in. I

3 think...

4 MR. DAMBLY: The admissions...

5 CHAIRMAN BECHHOEFER: By agreement, then. They

6 agree with that.

7 i MR. MARQUAND: It's our -- it's an admission as to

8 what their contention is. I feel like Alice in Wonderland.

9 We get a notice of violation and they tell us, well, but the

10 letter in which we explained to you how we arrived at the

11 0 notice of violation doesn't mean anything.

12 i Then we send them interrogatories and we say,

13 "State your contention. Tell us how you think the operative

14 mechanism is for this alleged discrimination." And they

15 give us -- and they give us a sworn statement as their

16 } contention, and now they're saying, "No, we don't think

17 we're bound by that contention."

18 JUDGE YOUNG: Well, hold on. Hold on. Stop r4'.

19 there. Let's say we don't allow them into evidence.

20 They're still there. If at some point the staff argues sc-e

21 theory that's not -- that's not mentioned in a response :o

22 1 an interrogatory, you could at that point then say, "re!',

23 wait a minute, you didn't -- you didn't answer this in

24 interrogatory, so -- so we object to your bringing it

25 forward at this point." At that -- at that stage, our
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1 responsibility, as I see it, would be to look to see whether

2 the staff knew it all along, didn't provide it. If they

3 didn't and there's definite prejudice to TVA, then we'd

4 probably sustain the objection. If not, we'd look to see

5 whether the prejudice could be modified by some late

6 discovered evidence, et cetera, et cetera. The -- I'm not

7 clear on the need for it to be in evidence in order for it

8 1 to achieve the purpose you want it to achieve.
9 MR. MARQUAND: I'm not sure it's evidentiary --

10 it's evidentiary nature, so much as we are creating a de

11 novo record here. This is -- the record of this hearing

12 will be the record for the board's decision. And this is

13 part...

14 JUDGE YOUNG: But in terms of it being evidence,

15 it'll be in the -- it'll be in the record.

16 MR. MARQUAND: It's an admission as to what their

17 contention is or not in this case. And to the extent that

18 they're claiming a disparate treatment between Dr. McArthur

19 and Gary Fiser, that has got to go out the window. They had

20 made -- they claim that they're not making a contention that

21 Fiser's job should not have been advertised.

22 JUDGE YOUNG: What I'm -- and I think we're goi.ng

23 to have to conclude today and take this up tomorrow morning.

24 But my question that I'd like to leave you with is: Why is

25 it important that it's in evidence? What difference does it,
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1 make whether it's in evidence or as part of the technical

2 record that you could then rely on in raising any objections

3 that go outside the -- the four corners of the -- of what

4 the staff has provided in responses to interrogatories?

5 1 MR. MARQUAND: Well, I'm not sure that I

6 understand the distinction. I have not been in many courts

7 where a party's contentions identified in interrogatories

8 are not admissible before the finder of fact.

9 JUDGE YOUNG: I think what we have to look at is

10 what this provision in the NRC rules means. And if there

11 has been any interpretation on that -- I find your arguments

12 to be fairly persuasive, but I don't think we're going to

13 make a ruling on it today.

14 If you have any additional arguments you want to

15 make in the morning or if you want to talk with each other

16 on this, it seems to be a sort of procedural knot, that

17 probably, if you pulled the right strings, the whole issue

18 would go away, because we all know what the impact would be

19 if the staff raises an issue that's new, that they haven't

20 told you about. Does that make sense at all to both of you?

21

22 MR. MARQUAND: I agree we cannot resolve it

23 tonight.

24 CHAIRMAN BECHHOEFER: Well, let me add my

25 comments. I believe I would vote the provision of 7-40j --
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1 1 maybe it's "a j," I'm not sure, would operate to keep out

2 this matter as evidence. But under "h," if it were shown

3 that the staff could volunteer, perhaps, to provide a

4 witness to testify to that, if they so chose, I'm not sure

5 -- but I also don't know that it would be necessary for the

6 -- to -- for us to reach various conclusions that are at

7i issue. And in any event, I would not permit this document

8 to be put in the record without the supplemental statements,

9 because it's -- it's purely incomplete or as of a point of

10 time, and it's -- may not be particularly relevant as of

11 that point of time. We're not ruling back then.

12 MR. MARQUAND: In fact, Your Honor, I recognize

13 1 that -- that there were some additional responses, and I had

14 made copies to provide -- additional copies to add to this.

15 JUDGE YOUNG: But, Mr. Dambly, you're still

16 objecting, even with all the attachments and -- and

17 supplements added, or not? Are you not?

18 *MR. DAMBLY: If all the statements go in, I'm not

19 objecting. The one thing on -- it doesn't say that we don't

20 contend, it says that it was at that point. There's later

21 answers that indicate we do have problems with the...

22 CHAIRMAN BECHHOEFER: Oh, so you would not -- so

23 i you would not object, then?

24 MR. DAMBLY: If they want to put the whole thing

25 in, and that brings in an awful lot of documents.
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JUDGE YOUNG: Is that a problem for you?

2 MR. MARQUAND: I don't have a problem with putting

3 in the document that they sent to us. Now, it does refer in

4 here, and there are references to other documents which are

5 1 purely hearsay, some of which are double-hearsay. And the

6 fact that they reference those documents doesn't make --

7 there's no -- that doesn't make them admissible. The

8 question is what is their contention.

9 MR. DAMBLY: And, again, it goes back to your

10 contention is based on TVA OIG reports as -- and this

11 interview, that happened, and this interview, that happened,

12 and you put that together, and that spells...

13 tJUDGE YOUNG: Tomorrow morning could both of you

14 bring us any -- any case law on -- NRC case law or other

15 case law on -- on the particular way in which

16 interrogatories are used in NRC proceedings?

17 MR. MARQUAND: Yes, Your Honor.

18 |JUDGE COLE: NRC responses to interrogatories.

19 JUDGE YOUNG: Right. That's what I meant to say,

20 if I didn't say that. I mean, if there is any, I think

21 obviously that's something we need to know about.

22 CHAIRMAN BECHHOEFER: Yeah, we'll be back here at

23 9:00 tomorrow morning.

24 MR. MARQUAND: Yes, Your Honor.

25 (Whereupon, the hearing was adjourned at 4:57
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1 p.m., to reconvene at 9:00 a.m., Friday, April 26,

2 2002.)
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