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(Independent Spent Fuel )
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STATE OF UTAH'S MEMORANDUM IN OPPOSITION TO APPLICANT'S
MOTION TO STRIKE PORTIONS OF TESTIMONY OF DON A. OSTLER

REGARDING CONTENTION UTAH 0

INTRODUCTION

Private Fuel Storage, LLQ filed Applicant's Motion to Strike Portions of Testimony

of Don A. Ostler Regarding Contention Utah 0 ("Applicant's Motion") on April 1, 2002.

Applicant's Motion is without merit and should be denied as explained below.

DISCUSSION

A. Motion to strike references to PFS's "start clean stay clean" philosophy.

PFS would like references to the "start clean stay clean" philosophy stricken,

apparently asserting that it was clear that there was never an intention to "start clean and stay

clean" with respect to potential non-radiological pollutants. Applicant's Motion at II.B.1.

The FEIS' demonstrates that the NRC Staff expects that "facility design and operating

procedures would minimize the possibility that contaminants would enter the hydrologic
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environment," FEIS at 4-12, and that best management practices will be used to prevent or

reduce pollution. FEIS at 2-29 to 2-30; seealoPFS Environmental Report at 9.1-9, rev. 13.

It is the effectiveness of these intentions that Mr. Ostler addressed in his testimony.

PFS and the Staff may not have used the magic words "start clean stay clean" to

address nonradiological pollutants, but the FEIS indicates that the Staff believes Applicant's

philosophy for managing those pollutants will be similar to its philosophy for managing

radiological pollutants. Mr. Ostler's statements should not be stricken, but should instead be

used as a starting point for exploring what philosophy PFS will apply in the absence of "start

clean stay clean" for potential non-radiological pollutants.

B. Motion to strike references to radiological cleanup requirements.

The Applicant has moved to strike a reference to 10 CFR Part 20, Standards for

Protection Against Radiation. Applicant's Motion at II.B.2. The Applicant has apparently

completely misunderstood the purpose of this reference. The FEIS, at 9-15, relies upon 10

CFR Part 20 for demonstrating that NRC will require PFS to take site cleanup actions in

case of an accident. Mr. Ostler's point is that this authority does not apply to non-radiologic

contamination, and therefore provides no support or comfort that appropriate action will be

taken in the event of an accident with non-radiologic contaminants. That point is well

within the scope of Contention Utah 0, and PFS has no basis for striking Mr. Ostler's

testimony.

C. Motion to strike references to monitoring for radiologics.

The Applicant has moved to strike several references to radiological monitoring and

sampling. Applicant's Motion at II.B.4. The Applicant and the FEIS have provided very
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little information about how PFS will detect, during the course of its operations, whether

there is contamination on site and the extent of such contamination. Information that can

be gleaned from any discussion of how PFS intends to detect contamination, whether

radiological or non-radiological, is relevant to PFS's ability- or inability- to detect

contamination. Mr. Ostler has over 29 years' experience in evaluating surface and ground

water monitoring and sampling; in his position as the State regulator responsible for surface

and groundwater sampling and monitoring at industrial facilities, he is an expert on the

efficacy of PFS's environmental controls, if any, that may be described in the PFS Safety

Analyis Report, Environmental Report or the Staff's EIS. It is therefore appropriate for the

State to look to the information provided by PFS and the Staff in the related context of

radiological monitoring and sampling to see whether the Applicant demonstrates that it

knows how to do that work. As described in Mr. Ostler's footnote 4, the Applicant has not

demonstrated that knowledge.

Although not directly related to the non-radiologics that are pertinent to this hearing,

Mr. Ostler's references to radiological monitoring and sampling should not be stricken

because they are relevant to the Applicant's ability to perform these functions for potential

non-radiological pollutants.

CONCLUSION

As described above, the Applicant is simply mistaken about the pertinence of many

of Mr. Ostler's references to radiological pollutants. The remaining references are few and

can easily be managed by cross-examination during the hearing. For the foregoing reasons,
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the State of Utah respectfully requests that the Board deny the Applicant's Motion to strike

portions of Don A. Ostler's testimony.

DATED this 8th day of April, 2002.

Resp'ectfully submitted,

Denise Chancellor, Assistant nera
Fred G Nelson, Assistant Attorney General
Connie Nakahara, Special Assistant Attorney General
Diane Curran, Special Assistant Attorney General
Laura Lockhart, Assistant Attorney General
Attorneys for State of Utah
Utah Attorney General's Office
160 East 300 South, 5th Floor, P.O. Box 140873
Salt Lake City, UT 84114-0873
Telephone: (801) 366-0286, Fax: (801) 366-0292

4



CERTIFICATE OF SERVICE

I hereby certify that a copy of STATE OF UTAH'S MEMORANDUM IN

OPPOSITION TO APPLICANT'S MOTION TO STRIKE PORTIONS OF

TESTIMONY OF DON A. OSTLER REGARDING CONTENTION UTAH 0 was

served on the persons listed below by electronic mail (unless otherwise noted) with

conforming copies by United States mail first class, this 8's day of April, 2002:

Rulemaking & Adjudication Staff
Secretary of the Commission
U. S. Nuclear Regulatory Comrnmission
Washington D.C 20555
E-mail: hearingdocket@nrc.gov
(ongi!n and tw copia)

Michael C. Farrar, Chairman
Administrative Judge
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, DC 20555-0001
E-Mail: mcf@nrc.gov

Dr. Jerry R. Kline
Administrative Judge
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: jrk2@nrc.gov
E-Mail: kjeny@erols.com

Dr. Peter S. Lam
Administrative Judge
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: psl@nrc.gov

Sherwin E. Turk, Esq.
Catherine L. Marco, Esq.
Office of the General Counsel

Mail Stop - 0- 15 B18
U.S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: set@nrc.gov
E-Mail: clmnnrc.gov
E-Mail: pfscase~nrc.gov

JayE. Silberg, Esq.
Ernest L. Blake, Jr., Esq.
Paul A Gaukler, Esq.
Shaw Pittman, LLP
2300 N Street, N. W.
Washington, DC 20037-8007
E-Mail: Jay Silberg~shawpittman.com
E-Mail: ernestblakeashawpittman.com
E-Mail: paul_gauklerCshawpittman.com

John Paul Kennedy, Sr., Esq.
David W. Tufts
Durham Jones & Pinegar
111 East Broadway, Suite 900
Salt Lake City, Utah 84111
E-Mail: dtufts@djplaw.com
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joro Walker, Esq.
Land and Water Fund of the Rockies
1473 South 1 100 East, Suite F
Salt Lake City, Utah 84105
E-Mlail: utaholawfund.org

Larry Echol-awk
Paul C. EchoHawk
Mark A. Echol-awk
EchoHawk Law Offices
151 North 4h Street, Suite A
P.O. Box 6119
Pocatello, Idaho 83205-6 119
E-mail: paul@ echohawkcom

James MI. Cutchin
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
E-Mail: jmc3@nrc.gov
(elakmnic copy only)

Office of the Commission Appellate
Adjudication

MAi Stop: 014-G-15
U. S. Nuclear Regulatory Commission
Washington, DC 20555

Tim Vollmann
330 1-R Coors Road N.W. # 302
Albuquerque, NM 87120
E-mail: tvollmann~hotmail.com
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Denise Chancellor
Assistant Attorney General
State of Utah
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