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MEMORANDUM

TO: Interested Persons
FROM: Richard A. Chancellor, Administrator, Land Quality Division * !
DATE: March 18, 2002

SUBJECT: CANCELLATION of the Previously Scheduled March 26 and 27, 2002 Land
Quality Advisory Board Meeting

The first quarter Land Quality Advisory Board meeting previously scheduled for Tuesday and
Wednesday, March 26 and 27, 2002 in Casper, Wyoming has been CANCELLED as a result of
internal concerns regarding proposed changes to Chapter 7 and 11 (In situ Mining) of the Noncoal
rules. Scheduling of the second quarterly meeting of the Land Quality Advisory Board will be
announced at a later date.

If you have any questions, please feel free to contact our office at 307-777-7756.

xc:  Rick Chancellor
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Mark Moxley
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Lowell Spackman
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Roberta Hoy
Paige Smith
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Organization of Rule Package 11,

The Draft Proposed Rules with Statement of Reasons includes strike and underline versions of Chapters
7 and 11 and, where applicable in Chapter 11, includes side-by-side comparison of the proposed Land
Quality Division (LQD) rule with the U.S. Environmental Protection Agency (EPA) rule For clarity, the
Statement of Reasons are italicized and interspersed within the proposed rules.

Because ofthe scope of'the proposed rules, several other documents are attached forinformationpurposes
and to assist the reviewer. Table I, which is an excerpt from the EPA rules, lists those EPA rules for which
State programs must have a counterpart. Appendix A includes the proposed changes to Chapters 7 and
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11 presented in simpler formats. Appendix Al includes the changes as strike and underline only, i.c.,
without the side-by-side comparisons and Statement ofReasons, and Appendix A2 includes a "clean" copy
of the proposed Chapters 7 and 11, i.e., the rules as they would appear if adopted. Appendix B includes
side-by-side comparisons of the EPA rules with the proposed LQD rules, in the order of the EPA rules.
Appendix C includes relevant LQD documents, with changes to parallel the proposed rules.

History of Rule Package 1L

To better understand the history of this package, brief descriptions of the regulation of in situ mining in
Wyoming and the Wyoming Underground Injection Control (UIC) program are provided. Updating and
combining State rules is also discussed, along with specific history of Package 1L.

State Regulation of In Situ Mining. The Wyoming Environmental Quality Act of 1973 contained
overlapping authorities for LQD and Water Quality Division(WQD) regulation of in situmining. In 1979,
the LQD was designated by statute as the lead authority for permitting in situ mining operations. The Land
Quality Division Rules and Regulations were subsequently amended in 1980 to include Chapter 11, In Situ

Mining.

Wyoming UIC Program. Under mandate of the Safe Drinking Water Act (SDWA) of 1974, the
EPA promulgated rules in May and June of 1980 which established minimum requirements, technical
criteria, and standards for UIC activities, including in situmining. Consistent with the Congressional intent
of the SDWA that regulation of underground injection should continue to be primarily the function of the
State, the EPA rules included minimum requirements for State programs, i.e., for granting State primacy
over UIC activities. To thatend, the WQD Rules and Regulations were amended on September 4, 1980
by the promulgation of Chapters 8 and 9, Quality Standards for Wyoming Groundwaters and Wyoming
Groundwater Pollution Control Permit, respectively. Chapter 9 cross-references the LQD in situ mining
rules.

EPA approved Wyoming's program, with conditions, in March, 1983 (notice of approval published in the
July 15, 1983 Federal Register). The elements of the approved Wyoming program are in 40 CFR §
147.2550 et seq, which also cross-references LQD in situ mining rules.

Updating and Combining Rules. After EPA's approval of Wyoming's program in March 1983,
EPA modified its rules in 1984, 1988, and 1993. State UIC programs are required by 40 CFR 144.1 to
be at least as effective as the Federal program; however, Wyoming did not modify its program in response
to the Federal modifications (or address the conditions in the initial approval). The State is now proposing
to do so because this lack of consistency with the Federal rules has made primacy retention an issue (letter
of August 21, 2001 from G. Beach (WQD) to D. Hogle (EPA)).

The State is also proposing to combine the WQD and LQD rules pertaining to in situ mining. This process

started with WQD in the early 1990s (proposed rules went to the WQD Advisory Board in February 1990
and October 1994). At a meeting in October 1995 between LQD, WQD, the public, and industry
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representatives, it was decided that LQD would take the lead in amending the rules m Chapters 7 and 11
(Permit Revisions and In Situ Mining, respectively) of the LQD Noncoal Rules and Regulations. (Coal
rules related to in situ mining will be addressed once the Noncoal rules are completed because coal insitu
mining is an infrequent activity.) In May 1996, the roles of WQD and LQD in regulation of mining
activities, including in situ mining, were further clarified in a Working Agreement.

Rule Package 1L. Draft rules were prepared by LQD and sent for comment mnDecember 1995.
After comment/response rounds in 1996 and 1997 withindustry and/or EPA, the draft rules were brought
before the Land Quality Advisory Board (LQAB) on August 6, 1997. The LQAB voted unanimously to
forward the rules to the Environmental Quality Council (EQC). The EQC held a public hearing on
November 9, 1998. In review of the verbal and written comments received before and during the EQC
hearing, the LQD found several items of concern in comparison of the proposed LQD rules with the EPA
rules, some of which were not related to comments. Therefore, in January 1999,a memorandum was sent
to the EQC by the Director of the Wyoming Department of Environmental Quality asking that the rules
package be remanded to LQD for further revision to ensure EPA requirements were met.

The current draft of the proposed rules is intended to reflect the reflect the work that has been done to date.
Topics that were commented on before the 1997 LQAB or 1998 EQC are identified, along with the
changes that were or were not made in response to these comments. In addition, topics that were of
concern to EPA have been addressed.
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Table 1
EPA Rules

TITLE 40--PROTECTION OF ENVIRONMENT

PART 145-STATE UIC PROGRAM REQUIREMENTS--Table of Contents

Subpart B—-Requirements for State Programs

Sec. 145.11 Requirements for permitting.

(a)  All State programs under this part must have legal authority to implement each of the
following provisions and must be administered in conformance with each; except that States are not
precluded from omitting or modifying any provisions to impose more stringent requirements.
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Section 144.5(b)—~(Confidential information);

Section 144.6—(Classification of injection wells);

Section 144.7-(Identification of underground sources of drinking water and
exempted aquifers);

Section 144.8--(Noncompliance reporting);

Section 144.11-—(Prohibition of unauthorized injection);

Section 144.12—(Prohibition of movement of fluids into underground sources of
drinking water);

Section 144.13—(Elimination of Class IV wells);

Section 144.14--(Requirements for wells managing hazardous waste);
Sections 144.21-144.26--(Authorization by rule);

Section 144.31--(Application for a permit);

Section 144.32--(Signatories);

Section 144.33--(Area Permits);

Section 144.34—(Emergency permits);

Section 144.35—(Effect of permit);

Section 144.36--(Duration);

Section 144.38--(Permit transfer);

Section 144.39--(Permit modification);

Section 144.40--(Permit termination);

Section 144.51—-(Applicable permit conditions);

Section 144.52--(Establishing permit conditions);

Section 144.53(a)--(Schedule of compliance);

Section 144.54--(Monitoring requirements);

Section 144.55—(Corrective Action);

Section 124.3(a)—~(Application for a permit);

Section 124.5 (a), (c), (d), and ()—(Modification of permits);
Section 124.6 (a), (c), (d), and (e)--(Draft Permit);

Section 124.8--(Fact sheets);
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Table 1, continued

Sec. 145.11(a) continued

(28)

29
(30)
@31
(32

Section 124.10 (a)(1)(), @) 1Xiii), (@)(1)(v), (b), (c), (d), and (e)—(Public
notice);

Section 124.11—(Public comments and requests for hearings);

Section 124.12(a)--(Public hearings); and

Section 124.17 (a) and (c)—(Response to comments).

Section 144.88--(What are the additional requirements?);

Sec. 145.11(b) (1) States need not implement provisions identical to the provisions listed in paragraphs
(2)(1) through (a)(32) of this section. Implemented provisions must, however, establish requirements at
least as stringent as the corresponding listed provisions. While States may impose more stringent
requirements, they may not make one requirement more lenient as a tradeoff for making another
requirement more stringent, for example, by requiring that public hearings be held priorto issuing any permit
while reducing the amount of advance notice of such a hearing.

(2) State programs may, if they have adequate legal authority, implement any of the
provisions of parts 144 and 124. See, for example Sec. 144.37(d) (continuation of permits) and Sec.
124.4 (consolidation of permit processing).
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Table I
List of Sections Within Proposed Chapters 7 and 11

Chapter 7 - Noncoal Mine Permit or License Revision

Section 1.

Section 2.

Section 3.

Section 4.

Section 5.

Submittalof Revisions . ..... ... ... ... ... ... ... ... ... ... ..... 1
Criteria for Public Notice Requirements .......................... 4
Notice and Opportunity for PublicHearing ........................ 6
Decision ......... .. i e 7
Review of Permits or Research and Development Testing Licenses . . . . 8

Chapter 11 - Noncoal In Situ Mining

Section 1.

Section 2.

Section 3.

Section 4.

Section 5.

Section 6.

Section 7.

Section 8.

Section 9.

Section 10.

Section 11.

Section 12.
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Definitions ......... ... ... ... i 9
General Requirements . ............ ... ... ..o iiiiiiiinnnnn... 22

Application Content Requirements - Adjudication and Baseline

Information . ....... ... ... ... ... 30
Application Content Requirements - Mine (Operations) Plan......... 39
Application Content Requirements - ReclamationPlan.............. 48
Well Location, Depth Intervals, and Completion Requirements . . . . . .. 57
Mechanical Integrity Testing (MIT) of Class III Injection Wells . . . . .. 67

Requirements for Plugging of Drill Holes and Repair, Conversion and
Pluggingof Wells ......... ... . ... ... ... ... 76

Permit and Research And Development Testing License Conditions .. 82

Aquifer Classificationand Exemption............................ 87
Prohibitions ........... ... .. ... 91
Noncomplianceand Excursions ................................. 95
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Table II, continued

Chapter 11 - Noncoal In Situ Mining

Section 13.
Section 14.
Section 15.
Section 16.
Section 17.
Section 18.

Section 19.

Section 20.

Section 21.

Section 22.
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Corrective Actions and Compliance Schedules ................... 109
Monitoring Requirements ............. ... ..o, 112
Reporting Requirements . ........... ... oottt 116
Maintenance and Retention of Records ........................ 121
Research and Development Testing License Application ........... 124

Durationof Permits and Research and Development Testing Licenses...125

Revisions to Class ITI Well Portions of an In Situ Mine Permit or Research
and Development Testing License ................. ... ... ... 127
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Public Notice, Public Hearing, Comment, and Decision
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1. Proposed Rule Amendment: Chapter 7, Section 1

CHAPTER 7

NONCOAL MINE

PERMIT OR RESEARCH AND DEVELOPMENT TESTING LICENSE REVISIONS

Operators can revise Research and Development Testing Licenses in the samemanner
as permits, and the Administrator has the authority to revise (or require an operator
torevise) Research and Development Testing Licenses. However, the present Chapter
7 does not clearly specify that Research-and Development Testing Licenses can be
revised. Therefore, several of the proposed changes in this section are simply to add
the term "Research and Development Testing License" or otherwise indicate that
licenses can be revised.

k dk dk %k ok ok ok ok dk %k ok ok ok sk ok %k %k %k k %k %k %k %k

Section 1. Submittal of Revisions.

Chapter 7, Section 1(a) A mine permit or Research and Development Testing License maybe
revised in accordance with this Chapter and upon approval by the Administrator, if the operator submits a
request to the Division.
The terms "mine" and "Research and Development Testing License" were added for
clarification. The phrase "in accordance with this Chapter” was also added to clarify
that there are requirements in Chapter 7 that must be met in order for the
Administrator to approve the proposed revision.

%k ok %k %k ok dk %k ok k ok k ok %k ok k ok ok Kk %k k k *k *k

Chapter 7, Section 1ta—conts) (b) Significant revisions are those which constitute a change

described in Section 2 of this Chapter, except significant revisions to an in sitn mine permit or Research and
Development Testing License are those which constitute a change described in Chapter 11, Section 19(b).

Any permit other than an in situ mine permit or Research and Development Testing License may be revised by
identifying alterations to the mining or reclamation plan in the annual report or addendum thereto, or by

obtaining prior approval from the Department, at the noncoal operator’s discretion.

There are specific criteria that constitute a "significant revision" to an in situ permit
or license. These criteria are included in Chapter 11, Section 19(b), so the cross-
reference to that section was added. Similarly, all "alterations” to an in situ permit
or license need to be processed as a revision, so the rule was revised to indicate that
the option for "identifying alterations" through the Annual Report is not applicable.
(Few non-coal operators use this option anyway because of the potential concern for
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inadvertently introducing a change that might not be in compliance with LOD rules.)
More details about EPA definitions of "significant” and "non-significant" revisions
and about procedures for revising the Class IIl portions of a permit or license are
included in the Rule Amendments to Section 2(b) of this Chapter and Section 19 of
Chapter 11.

% %k %k ok %k %k 3k d ok k k ok ok k ok k %k ok k k %k Kk %k

Chapter 7, Sectlon ltb)(_c) Non-51gruﬁcant revisions shall be submitted in a format approved by

i ich constitute g€ : : prromptly ﬁled, and
unless notlﬁed bythe Admxmstraior to delay, the operator may mmate the proposed change unless the change
is to an in situ it or Research lopment T License, in which case the operator ma;

initiate the proposed change only upon approval by the Administrator. All non-significant revisions shall
include:

® A brief description of the change and why the change is being sought;

(i)  Anoutline or index indicating what pages, maps, tables, or other parts ofthe approved
permit or Research and Development Testing License are affected by the revision; and
(iii)  Additional information necessary to support or justify the change.

As with "significant revisions," there are specific criteria that must be met for "non-
significant revisions"” of an in situ permit or license. These criteria are included in
Chapter 11, Section 19(c), so the cross-reference to that section was added. Similarly,
all "changes” toan insitupermit or license need to be processed as a revision, so the
rule was revised to indicate that the option for the operator to initiate the change is
not applicable. (Again, few non-coal operators use this option anyway because of the
potential concern for inadvertently introducing a change that might not be in
compliance with LOD rules.)

% %k %k %k %k ok k ok %k ok Ak ok k ok sk k k %k *k k %k k

Chapter 7, Section 1(c){d)  Incidental changes which are not categorized under ¢=) (b) or () (c)
of this sSection shall be noted in the annual report.

sk sk ok ko ok ok e & ok dk %k ok ok ok k k %k k k ok k %k

Chapter 7, Section 1¢d)(e) Each application shall contain:
i) The name and address of the operator;

(i) The permit number and date approved;
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(i)  The following information, if different from that submitted in the original permit or
Research and Development Testing License application:

(A)  The precise location of the permit or Research and Development Testing
License area by legal subdivision, section, township, range, county, and municipal corporation, if any;

(B)  The names and last known addresses of the owners of record of the surface
and mineral rights of the land covered by the permit or Research and Development Testing License; and

(C)  The names and last known addresses of the owners of record of the surface
rights of the lands immediately adjacent to the permit or Research and Development Testing License area.

(iv) A detailed description of the proposed revised mining, reclamation, or Research and
Development Testing operation which shall also include:

(A) A USGS topographic map or equivalent of the permit or Research and

Development Testing License area showing distinctly outlining and identifying the land to be affected by the
revised mining or reclamation operation; -inr-detattdistinctly-outlined-and-identifted;

Section 1(e)(iv)(A) has been reworded to remove a redundant phrase. Specifically, the
phrase "in detail” is deleted because a "detailed description” is already required in
Section 1(e)(iv).

(B)  For any proposed newly affected lands, if not submitted and approved in the
original application for the permit:
@ The information required in W.S. § 35-11-406(a)(vii) and (ix) or;-for

L. tons—the-in . irod-mW-S—§-35-11=428; and

Striking the last portion of Section 1(e)(iv)(B)(I) is proposed because the information
that is required for revisions to include new lands in permits or licenses for in situ
mining is discussed in more detail in the proposed Chapter 11, Section 22(d)(ii).

(@)  The extent to which the revised mining or reclamation operation will
disturb, change, or deface the lands proposed to be affected, the proposed future use or uses of the land and
the plan whereby the operator will reclaim the affected lands to the proposed future use or uses.

(C)  Anysignificant changes inthe estimate ofthe total cost ofreclaiming the affected
and proposed affected lands, computed in accordance with established engineering principles.

)  Such other information as the Administrator deems necessary or as good faith
compliance with the provisions of the Act require.

% %k ok ok ok ok %k ok k vk ok ok %k %k %k k %k %k k k ok k ok

The authority to amend these rules is provided by W.S. §§ 35-11-110(b), 35-11-112(a)(i), 35-11-
402(a)(x), 35-11-415(a), 35-11-429(a)(iv), and 35-11-431(a)(vii).
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2. Proposed Rule Amendment: Chapter 7, Section 2

As in Proposed Rule Amendment #1, several of the proposed changes in this section
aresimply to add the term "Research and Development Testing License” or otherwise
indicate that licenses can be revised.

Section 2. Criteria for Public Notice Requirements.

Chapter 7, Section 2(a) Within 90 days after submission of the application for a permit or
: icense revision, the Administrator shall notify the operator of whether or
not the apphcatlon is complete and whether notice and opportunity for public hearing is required.

Wk ok k ok %k ok ok ok k k k %k ok k ok k Kk k k ok ok %k

Chapter 7, Section 2(b) Notice and opportunity for public hearing is required;

@) For revision of an in situ mining permit or Research and Development Testing Licenss
o . . £ Sect; er 11:

‘Non-significant’ revisions to the Class III Well portions of permits and licenses are
expressly limited by EPA to specific items (40 CFR 144.41), and EPA considers all
other revisions to the Class IIl Well portions of permits and licenses to be
"significant.” In contrast, the State specifies items considered to be "significant”
revisions, and all other revisions are classified as "non-significant.” Therefore, the
addition of Section 2(b)(i) is intended to cross-reference the sections in Chapter 11
which specify what are considered "significant” and "non-significant" revisions by
EPA. For example, all increases in affected lands (for additional Class III wells)
require a permit revision per EPA, i.e., for an in situmine, the >20% limit applies only
to Non-Class III Well portions of the permit or license. More details about EPA
definitions of "significant” and "non-significant” revisions and about procedures for
revising the Class IIl portions of a permit or license are included in the Rule
Amendments to Chapter 11.

(i)  Wwhenever the application for a permit or Researchand Development TestingI icense
revision proposes the following changes, so long as they constitute significant deviations from that which was
contemnplated in the approved mining and reclamation plan. The following will normally be considered
significant deviations unless otherwise determined by the Administrator:

{A)  More than a twenty 20 percent increase in affected land from that which was
approved in the original permit, with the following exception:

Theword "twenty" has been replaced with the number "20" for grammatical reasons.

(B) A change in the approved future land use or uses which affects more than
twenty 20 percent of the land within the permit or Research and Development Testing License area;
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) (C) A change in the approved method for insuring that all acid-forming or
toxic materials, radioactive materials, or materials constituting a fire, health or safety hazard uncovered during
or created by the mining or Research and Development Testing License process are promptly treated or
disposed of during the mining, reclamation or Research and Development Testing License process in a manner
designed to prevent pollution of surface or subsurface water or threats to human or animal health and safety;

& (D) The construction or relocation of mills, tailings disposal facilities, or
heap leach facilities;

3 (E) A change inthe approved method of mining whichresults msurface disturbance
(e.g. underground, surface or in situ mining);

&) (F) A change which would adversely affect the quality, quantity, or distribution of
water in surface or groundwater systems; or :

&) (G) Any changes which propose significant alterations in the approved
mining or reclamation operation as determined by the Administrator. '

% ok %k %k %k ok ok ok %k ok ok ok ok ok ok %k k %k %k ok k %k %

The authority to amend these rules is provided by W.S. §§ 35-11-112(a)(i), 35-11-402(a)(x), and 35-11-
431(a)(vi).
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3. Proposed Rule Amendment: Chapter 7, Section 3

As in Proposed Rule Amendment #1, several of the proposed changes in this section
aresimply to add the term "Research and Development Testing License" or otherwise
indicate that licenses can be revised.

Section 3. Notice and Opportunity for Public Hearing.

Chapter 7, Section 3(a) When required under Section 2 of this Chapter, the operator shall
cause notice of the application for permit, non-Class Il Well portions of an in situ permit and non-Class JI
Well portions of a Research and Development Testing License revision to be published in a newspaper of
general circulationin the locality of the mining or Research and Development Testing License site once a week

for four consecutive weeks commencing within 15 days after notification that publication is required. The
notice shall contain that informationrequired by W.S. § 35-11-406(j), the permit number and date approved,
and a general description of the proposed revision. The operator shall also mail 2 copy of the application mine
plan map to the Wyoming Oil and Gas Commission in accordance with W.S. § 35-11-406().

The phrase "of this Chapter” has been added to distinguish which Chapter in the
Rules and Regulations applies.

The phrase "Non-Class III Well" has been added to clarify that revisions to the Class

I portions of permits and licenses must also comply with the provisions of Chapter
11.

%k ok dk ok sk ok ok ok sk ok ok &k dk sk ok %k sk ok ok ok k k %

Chapter 7, Section 3(b) Objections may be filed in accordance with W.S. § 35-11-406(k),

which objections shall list one or more reasons for denying a permit or Research and Development Testing
License revisionapplicationas set out in W.S. § 35-11-406(m). If such written objections are filed, a public
hearing shall be held n accordance with W.S. § 35-11-406(k). The Council shall issue findings of fact and
make a decision on the application within 60 days after the final hearing.

* %k ok %k k ok ok ok %k ok k k k k k %k %k %k %k ok k %k %

The authority to amend these rules is provided by W.S. §§ 35-11-112(a)(i), 35-11-402(a)(x), and 35-11-
431(vi).
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4. Proposed Rule Amendment: Chapter 7, Section 4

As in Proposed Rule Amendment #1, the proposed changes in this section are simply
to add the term "Research and Development Testing License" or otherwise indicate
that licenses can be revised.

Section 4. Decision.

Chapter 7, Section 4(a) The Administrator shall, with the concurrence of the Director, render
a decision on the application for permit or Research and Development Testing License revision and approve

or disapprove the proposed revision in accordance with the applicable criteria set out in W.S. § 35-11-406
and any regulations adopted pursuant thereto. The decision shall be made:
o Within 30 days after notification of a complete application, if notice is not required; or
(i) If notice is required:

(A)  Within 30 days after completion of the notice period, if the application for
permit revision is not protested; or

(B)  Ifthe revision is protested and a hearing held, within 15 days fromthe receipt
of any findings of fact and decision from the Environmental Quality Council.

%k %k sk ok ok %k ok sk k sk %k dk ok k %k k k k k %k k *k ¥k

Chapter 7, Section 4(b) The applicant shall be promptly informed of the decision on the
application.

%k %k %k ok ok sk sk k &k k %k ok ok *k %k k %k %k *k ¥ %k k %k

The authority to amend these rules is provided by W.S. §§ 35-11-112(a)(i), 35-11-415(a), 35-11-
429(a)(iv), 35-11-432, and 35-11-434.
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5. Proposed Rule Amendment/Adoption: Chapter 7, Section $

As in Proposed Rule Amendment #1, the proposed changes in this section are simply
to add the term "Research and Development Testing License" or otherwise indicate
that licenses can be revised.

Section 5. Review of Qutstanding Permits ) nd Deve sting Li

Chapter 7, Section 5(a) The Administrator, withthe concurrence of the Director, may require
the operator to submit an application for a permit or Research and Development Testing License revision and
comply with all requirements of this Chapter. Any such requirement shall be based on written findings that,
upon review of the operator's annual report for an in situ mine permit or annual request for renewal of a
Research and Development Testing License or upon inspection of the existing operation, there is or is intended
to be conducted a revised mining, reclamation or Research and Development Testing operation. Such review
or mspectlon shall be conducted at least each year upon receipt of the operator s annual report_for an n situ

; License, or inspection of
the emslmg operation, there is or is mtended tobe conducted a revised mining or reclamatlon operation. Right
of review shall be afforded as provided in the Wyoming Administrative Procedure Act. Nothing contained
herein shall be construed to require compliance with any provision of the Act or regulation from which the
existing operation has been specifically excepted.

% sk k % 3k %k k k ok ¥k ok k k ok ok k ok k %k * *k ¥k %

The authority to amend and adopt these rules is provided by W.S. §§ 35-11-112(a)(i), 35-11-402(a)(x),
35-11-411(b),(c),&(d), 35-11-415(a), 35-11-429(a)(v), and 35-11-431(a)(Vii).

Package 1L (03/26/02) Draft Proposed Rules - Page 8

—— -

—_— — — —

—

i

——

{

— e —



6. Proposed Rule Amendment/Adoption: Chapter 11, Section 1

CHAPTER 11
NONCOAL
IN SITU MINING

Section 1. Definitions.

Chapterl1, Section1(a) "Background"means; for thepurposesofmsitrminmg; the constituents
or parameters and the concentrations or measurements which describe water quality and water quality

variability prior to the injection of recovery fluid.

The phrase "for the purposes of in situ mining” has been deleted becau:e Chapter 11
is specifically for in situ mining and it is redundant to include the phrase.

d 3k 3k sk ok dk ok ok % ok ok %k sk ok ok ok ok ok %k k %k %k k

PROPOSED RULE ADOPTION EPA RULE

Chapter 11, Section 1(b) "Catastrophic collapse” | 40 CFR 146.3....Catastrophic collapse means the
means the sudden and utter failure of overlying strata | sudden and utter failure of overlying "strata" caused
caused by removal of underlying materials. by removal of underlying materials....

This term is used in some of the EPA Rules proposed for adoption, so a definition was
needed.

%k ok %k dk sk %k ok ok ok dk K %k ok dk ok %k ok k Kk *k %k %k %

Chapter 11, Section 1{c) On next page...
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PROPOSED RULE ADOPTION

EPA RULE

WOPDR&REh—1352> LQD Chapter 11,
Section 1(c) "Class Il well" means a well used for
in situ mming for the injection of recovery fhud for
the purpose of extracting minerals, or products,

pichin ; corofminerals, jrcts,

of uranium or other metals; this
category includes only in situ production from ore
bodies which have not been conventionally mined.
Wells used for solution mining (such as stopes

leaching) of conventional mines are classified as
Class V wells;

exception W e reclamation
ivities, to inject mt: ViQ mined area
d mines will be classi as Clas
Vv rather th we erefore n
regulated under this Chapter), regardless ofwhether
suchwells are used for secondary recovery oftrona;
P . rons:
& ’g .. g . T
) l Eg l T Il ) : g. i
suchras-stopesteachmg;
tm(iv) Fossil fuel recovery, including coaltgmte;
oil shale and tar sands; or
tvm(v) Expenmental technologies, such as pilot
le_in situ mining wells in previousl ined
areas.

40 CFR 144.6(c) & 146.5 Classification of
injection wells. Injection wells are classified as
follows:... (c) Class III. Wells which inject for
extraction of minerals including:

(1) Mining of sulfur by the Frasch process;

(2) Insituproduction of uranium or other metals; this
category includes only m situ production from ore
bodies which have not been conventionally mined.
Solution mming of conventional mines suchas stopes
leaching is included as Class V;

(3) Solution mining of salts or potash.

This section includes definitions transferred from the Wyoming Department of
Environmental Quality (WDEQ), Water Quality Division Rules and Regulations (WQD
R&R, Chapter 13, Section 2(i)). The following discussion goes through the rule by
subsection to address the proposed revisions and the Wyoming statutes (W.S. §35-11-
103(f)(iv)) and EPA Rules (40 CFR 144.6(c) and 146.5(c)):

In the introductory portion of the rule, the proposed changes are

simply for clarification.

Package 1L (03/26/02)
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Proposed Subsection 1(c)(i) is the same as WQD R&R Chapter 13,
Section 2(i)(i) and the EPA Rules (40 CFR 144.6(c)(1) and
146.5(c)(1)).

Proposed Subsection 1(c)(ii): The WQD term "open pits or
underground excavations used for the production of minerals" (WQD
R&R Chapter 13, Section 2(i)(ii)) is replaced with the EPA term
"conventional mining.” This change is consistent with the EPA
definition of conventional mines in 40 CFR 146.3 which defines
"conventional mine" as an open pit or underground excavation for the
production of minerals. Adoption of the definition for "conventional
mine" is proposed below.

Proposed Subsection 1(c)(iii): Trona is listed along with the broader
term "salts"” and the specific mineral potash (as in WQD R&R Chapter
13, Section 2(i)(iii)). This is considered a helpful clarification of the
EPA definition (40 CFR 144.6(c)(3) and 146.5(c)(3)) because of the
importance of trona mining in Wyoming. However, subsection (c)(iii)
specifically excludes wells used for injection into previously mined
areas of conventional mines. This is a change from the current WOD
R&R Chapter 13, Section 2(i)(v)). However, it is considered
appropriategiven recent developmentsinmining and reclamation. For
example, in recent years, some of the trona mines have tried injection
of tailings into the mined out areas in an effort toreduce the need for
surface disposal of such tailings, and have tried to incorporate
secondary tronarecovery intothe process. These trona "reclamation”
wells areclassified as Class V wells (specifically 5BI wells) in the WOD
R&R (Ch. 16, Appendix 4) and in the EPA Rules (wells used to inject
tailings in mined out portions of subsurface mines (40 CFR
146.5(e)(8)); wells used for solution mining of conventional mines (40
CFR 146.5(c)(2)). '

WOD R&R Chapter 13, Section 2(i)(iv) was struck because it refers to
coal gasification, which is regulated under LQD’s Coal Rules and
Regulations, and these proposed rules are for LOD’s Noncoal Rules
and Regulations. Coal gasification will be incorporated into Chapter
18 of LOD’s Coal Rules and Regulations when it is revised. (The
decision was made to revise the in situ Noncoal Rules and Regulations
first because there are more noncoal than coal Class I wells in
Wyoming and because revising both the Coal and Noncoal Rules at the
same time would result in a very large proposed rule package.)

Package 1L (03/26/02) Draft Proposed Rules - Page 11



WOD R&R Chapter 13, Section 2(i)(v) was struck because it relates to
activities such as stopes leaching which, as noted in the proposed
Subsection 1(c)(ii), are regulated as Class V wells.

Proposed Subsection 1(c)(iv) is also a transfer from the WQD R&R
(Chapter 13, Section 1(i)(vi)). The EPA minimum regulatory
requirement for such wells is Class V (40 CFR 146.5(e}(15) - however,
based on the State’s experience to date with such wells, the continued
interest in these types of projects, and the provisions of W.S. 35-11-
103()(v), LOD and WQD have been regulating fossil fuel recovery
wells as Class IIl wells. In W.S. 35-11-103()(iv), in situ mining is
defined as "a method of in-place surface mining in which limited
quantities of overburden are disturbed to install a conduit or well and
the mineral is mined by injection or recovering a liquid, solid, sludge
or gas that causes the leaching, dissolution, gasification, liquefaction
or extraction of the mineral.” Therefore, LOQD and WQD F:-ave been
regulating fossil fuel recovery wells as Class III wells.

Proposed Subsection 1(c)(v): This is the same as WQD R&R Chapter
13, Section 2(i)(vii) which provides a framework for regulating new
technologies until any specific regulatory requirements that might be
needed can be determined.

% d ok ok ok sk ok ok ok %k k k ok ok ok Kk k ok k *k %k k %k

PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 1(d) "Compliance schedule"
means a schedule of remedial measures included in
a_permit, mchiding an enforceable sequence of
mtenim _requirements (for _example, actions,
operations, _or milestone _events) leading to
compliance _with the applicable statutes and
regulations.

40 CFR 124.2 & 40 CFR 144.3. Schedule of
compliance means a schedule of remedial measures
included in a permit, including an enforceable
sequence of interim requirements (for example,
actions, operations, or milestone events) leading to
compliance with the "appropriate Act and
regulations."”

This term is used in discussions of permitting options required by EPA so a definition
is necessary. Minor wording changes were made to the beginning and end of the
definition for simplicity and so the language would be similar to other portions of the

proposed rules.

d %k k % % %k %k %k k k k Kk ok ok k k K Kk k k *k *k *
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PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 1(e) "Conventional mine"
means anopen pit or underground excavation for the
production of minerals.

40 CFR 146.3. Conventional mine means an open
pit or underground excavation for the production of
minerals.

This term is used in the EPA definition of "Class Il well” which is proposed for
adoption by the LOD (Chapter 11, Section 1(c) above). Therefore, a definition of the
EPA term "conventional mine" is also necessary.

% %k sk % ok 3k %k ok %k %k k %k 3k ok k ok k ok k k * %k *

PROPOSED RULE AMENDMENT

REFERENCED WYOMING STATUTE

Chapter 11, Section 1(f) "Excursion” means as
od in W 1 ..

W.S. § 35-11-103(f)(ii). "Excursion” means any
unwanted and unauthorized movement of recovery
fluid out of the production zone as a result of in situ

mining activities;

The statute citation is included in the regulations for easier reference and to ensure
that the definition of this frequently used term is not overlooked.

% %k %k dk ok %k k %k %k %k sk &k k %k %k %k k ok k *k *k & %

PROPOSED RULE ADOPTION EPA RULE
Chapter 11, Section 1(g) "Exempted aquifer” 40 CFR 144.3...Exempted aquifer means an
means an aquifer or i ion that meets the aquifer or its portion that meets the criteria in the
criteria in the definition of "underground source of | definition of "underground source of drinking
water" but which [ i water" but which has been exempted according to
the procedures of Section 10 of this Chapter the procedures of §144.7.
The proposed definition of "exempted aquifer" is directly from the EPA definition in
40 CFR 144.3. Section 10 on Page 76 of the proposed Chapter 11 contains the
counterpart language found in 40 CFR 144.7 titled, "ldentification of underground
sources of drinking water and exempted aquifers". Prior to injection in Class I
wells, an aquifer exemption must be received from EPA; therefore, the term
"exempted aquifer” is used extensively throughout this chapter, and a definition is
needed.
% % ok %k %k ok %k ok %k ok 3k 3k &k k %k k k ¥k Kk k ¥ %k k
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PROPOSED RULE AMENDMENT

REFERENCED WYOMING STATUTE

Chapter 11, Section 1(h) Groundwater
restoration” means as defined m W.S. § 35-11-
103(f)(iit).

W.S. § 35-11-103(f)(iv). Groundwater restoration
means the condition achieved when the quality of all
groundwater affected by the injection of recovery
fhaids is returned to a quality of use equal to or better
than, and consistent with the uses for which the
water was suitable prior to the operation by
employing the best practicable technology;"

The statute citation is included in the regulations for easier reference and to ensure
the definition of this frequently used term is not overlooked.

* K ok ok k ok ok ok ok ok k ok ok ok k k Kk ¥k ¥k k k k %k

Chapter 11, Section 1(b)(i) "Injection well" means;for-thepurposes-of-in-sitr-mining; a well or
conduit through whlch recovexy ﬂmd is introduced into the subsurface Ifa well 1s used for bothi m]ecnon and

The phrase "for the purposes of in situmining” has been deleted because Chapter 11
is specifically for in situ mining and it is redundant to include the phrase.

The last sentence has been added because of concerns related to dual purpose wells
(see, e.g., the discussion of Mechanical Integrity Testing in Chapter 11, Section
7(a)(iii)). In practice, an in situ operator often needs the flexibility to use a well in a
given location as either an injection or a recovery well, e.g., to switch from injection
to recovery for excursion control or for more efficient movement of water during
mining or restoration. However, such dual use cannot be used to simply remove a
well from the UIC program; therefore, the provision has been added to allow for dual
use and for ‘permanent’ conversion of a well once an operator no longer needs the

well for injection.

% %k k %k vk ok ok Kk k %k k %k k k k k k %k % k k k k

Chapter 11, Section 1(j) On next page...
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PROPOSED RULE AMENDMENT

REFERENCED WYOMING STATUTE

Chapter11, Section 1(j) "In situ mining" means as
defined in W.S. § 35-11-103(f)(iv).

W.S. § 35-11-103(f)(iv). 'In situ mining" means
method of in-place surface mining in which limited
quantities of overburden are disturbed to install a
conduit or well and the mineral is mined by injecting
or recovering a liquid, solid, sludge, or gas that
causes the leaching, dissolution, gasification,
liquefaction or extraction of the mineral. In situ
mining does not include the primary or enhanced
recovery of naturally occurring oil and gas or any
related process regulated by the Wyoming Oil and
Gas Conservation Commission;

The statute citation is included in the regulations for easier reference and to ensure
that the definition of this frequently used term is not overlooked.

7 %k ok %k %k k sk sk 3k 3 3k %k %k %k %k %k d d *k % %k k *

Chapter 11, Section 1¢c) (k) "License area" means, with respect to an In Situ Research and
Development Testing License, an area described in the license application within which all affected land and

water is contained.

This definition is part of the existing Chapter 11 and helps differentiate Research and
Development Testing Licenses (defined later inSection 1) from other types of licenses.

% ok d ok ok %k %k ok sk %k k 3k ok ok %k ok k %k %k k * k ¥

PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 1(1) "Mechanical integrity"
means, for an injection well, there is no significant
leak in the casing, tubing or packer, and there is no

-=r fluid_mov R |

fw verticalchannels adj

e injection well bor termination ere
are no significant leaks or fluid movement is based
on the results of the mechanical integrity_testing
required in Section 7 of this Chapter.

40 CFR 146.8 Mechanical Integrity. (a) An
injection well has mechanical integrity if:

(1) There is no significant leak in the casing, tubing
or packer; and

(2) There is no significant fluid movement into an
underground source of drinking water through
vertical channels adjacent to the injection well bore.
[The methods which must be used to evaluate the
absence of significant leaks or flud movement are
described in 40 CFR 146.8 (b) - (f).]

During an earlier review of LOD's proposed rules, EPA indicated that it was not clear
in the section on the proposed mechanical integrity testing requirements (MIT) in
Chapter 11 that the testing addressed both internal and external well integrity. EPA
suggested use of the description in 40 CFR 146.8 to help clarify the proposed rules.

%k %k %k %k %k %k %k %k %k %k %k sk %k k& %k ok ok %k k ok k k *k
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PROPOSED RULE AMENDMENT REFERENCED WYOMING STATUTE

Chapter 11, Section 1(m) 'Permit" means a| W.S. § 35-11-103(e)(xi). "Mining permit" means
Mming Permit, as defined in W.S. § 35-11- | certification by the director that the affected land
103(e)(xi). described may be mined for minerals by a licensed
operator in compliance withanapproved mmningplan
and reclamation plan. No mining may be
commenced or conducted on land for whichthere is
not in effect a valid mining permit. A mining permit
shall remain valid and m force from the date of its
issuance until the termination of all mining and
reclamation operations, except as otherwise
provided in this act;

The statute citation is included in the regulations for easier reference and to ensure
the definition of this frequently used term is not overlooked.

% dk ok %k dk k k ok %k k %k ok ok k k %k ok ok k Kk k k %k

PROPOSED RULE AMENDMENT REFERENCED WYOMING STATUTE
Chapter11, Section 1(n) "Productionzone"means | W.S. § 35-11-103(f)(v). "Production zone" means
as defined in W.S. § 35-11-103(f)(v). the geologic interval into whichrecovery fluids are to

be injected or extracted;

The statute citation is included in the regulations for easier reference and to ensure
the definition of this frequently used term is not overlooked.

% ok %k dk %k dk ok ok %k ok ok ok & ok ok sk %k k k *k ¥ %k *k

Chapter11, Section 1¢d)(0) "Receiving strata" means; forthepurposcsofimsitrmining; the geologic
units within which the production zones 1s are contained.

The phrase "for the purposes of in situmining” has been deleted because Chapter 11
is specifically for in situ mining and it is redundant to include the phrase.

The "s" has been added to "unit” and "zone" and the verb changed because "strata"”
is plural and production zones may be present in more than one stratum in a given

area.

* %k %k ok k ok %k ok ok %k k k Kk Kk k ok sk k k Kk *k k %k

Chapter 11, Section 1{p) On next page...
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PROPOSED RULE AMENDMENT REFERENCED WYOMING STATUTE

Chapter 11, Section 1(p) "Recovery fluid" means | W.S. § 35-11-103(f)(vii) "Recovery fluid" means

as defined in W.S. § 35-11-103(f)(vii). any material which flows or moves, whether semi-
solid, liquid, sludge, gas or other form or state, used

to dissolve, leach, gasify or extract a mineral;

The statute citation is included in the regulations for easier reference and to ensure
the definition of this frequently used term is not overlooked.

dk %k ok %k ok o ok dk ok %k ok 3k ok %k ok *k sk ok k k ok ¥ &

Chapter 11, Section 1¢e) (Q) "Recovery well" means;-forthepurposes-of inrsitrmmning; a well or
conduit through which a recovery fluid, mineral, or product is produced from the subsurface. If a well is used
for both injection and recovery, it is considered an injection well for the purposes of this Chapter until the

operator has adequately demonstrated to the Administrator that the well has been converted to use(s), other
than injectio; the irements of Section 8 of this Chaptcr,

The phrase "for the purposes of in situ mining" has been deleted because Chapter 11
is specifically for in situ mining and it is redundant to include the phrase.

The last sentence has been added because of concerns related to dual purpose wells
(see, e.g., the discussion of Mechanical Integrity Testing in Chapter 11, Section
7(a)(iii)). In practice, an in situ operator often needs the flexibility to use a well in a
given location as either an injection or a recovery well, e.g., to switch from injection
to recovery for excursion control or for more efficient movement of water during
mining or restoration. However, such dual use cannot be used to simply remove a
well from the UIC program; therefore, the provision has been added to allow for dual
use and for ‘permanent’ conversion of a well once an operator no longer needs the
well for injection.

s ok ok ok %k ok ok ok %k sk ok ok ok %k ok Kk ok k k *k ok ok

Chapter 11 Section 1(r) "Research and Development Testing License" means the permitting
vehicle issued by the Administrator, per W.S. § 35-11-431 et seq.. approving research and development

testing as defined in W.S. § 35-11-103 (f)(viii).

This definition is proposed to help differentiate the type of license defined in W.S. $
35-11-103(f)(viii) and other types of licenses, suchas a “license to mine for minerals”
defined in W.S. § 35-11-103(e)(xiii). The definition of "Research and development
testing" in the statutes (W.S. § 35-11-103(f) (viii)) is:

"[CJonducting research and development activities toindicate mineability or
workability of and develop reclamation techniques for an in situ operation,”

% % %k %k %k ok k k %k %k %k %k k %k %k *k %k *k ¥ %k * %k X
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Chapter 11, Section 1(s) "State Decision Document” serves as a summ f, or reference to
and conditions within an approved in si ini it application, an approved Research and

Development Testing License application. or an approved application to revise a permit or Research and
Development Testing I icense. This document is compiled by the Administrator and provides a summary of.,
or reference to, all UIC related terms and conditions, compliance provisions, and monitoring requirements

included in the permit or Research and Development Testing License.

EPA requires that documents be available which EPA includes in their Draft Permits
and Fact Sheets. Because of the difference in permitting approaches between EPA
and LOD, the permit application a Wyoming operator prepares includes much of the
information that EPA includes in the Draft Permits and Fact Sheets which EPA
prepares. However, the LOD does prepare a document that provides an overview of
the critical items in the permit application and the basis for the LOQD’s decision and
cross-references the location of critical information in the permit application. Within
LOD, such documents have historically been referred to as "State Decision
Documents" (SDDs). This definition is included to formalize use of that phrase. A
sample Table of Contents for an SDD is included in Attachment C of this proposed

rules package.

%k ok ok k dk dk k %k ok ok k ok dk ok %k k k k k k %k %k %k

PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 1(t) Stratum (plural

strata)" means a single sedimentary bed or layer,
regardless of thickness, that consists of generally

the same kind of rock material.

40 CFR 146.3. Stratum (plural strata) means a single
sedimentary bed or layer, regardless ofthickness, that
consists of generally the same kind of rock material.

This term is used in some of the EPA Rules proposed for adoption, so a definition was

needed.

d %k ok ok ok ok ok ok ok sk %k ok ok ¥k ok ok ok k &k k ok k %k

PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 1(u) "UIC" means the

Underground Injection Control program under Part
C of the Safe Drinking Water Act, including an
"approved State program."

40 CFR 146.3. UIC means the Underground
Injection Control program under Part C of the Safe
Drinking Water Act, including an "approved [State]
program.”

This acronym is commonly used in portions of the EPA Rules proposed for adoption;

therefore, a definition was needed.

%k ok dk ook ok % ok Kk %k %k k k %k k k k k k k ok k %k %k
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portions thereof which have a total dissolved solids content of less than 10,000 milligrams per liter (mg/1)

Chapter 11, Section 1(v) ! d Source of Water" eans those aquife

those that have been classified as a "known source of supply" pursuant to Chapter 8, Section 4(c

or

Standards for Wyoming Groundwaters, Water ( Juality Division Rules and Regulations (as amended March 12,
1993).

The proposed definition is designed to take into account provisions in the EPA
definition of USDW (40 CFR 144.3 and 146.3) and in the Wyoming Department of
Environmental Quality, Water Quality Division (WQD) groundwater classification
system. Both the EPA and WQD classification systems recognize water use and
ambient water quality; however, the WQD system is more applicable in rural settings.
In comparison of the EPA and WQD provisions, both provide protection for waters
with TDS concentrations less than 10,000 mg/l; therefore, this provision is included
in the proposed definition. The WQD classification system also protects existing uses
or supplies, regardless ambient water quality, the size of the water system (e.g., the
source supplying a windmill on a stock tank is protected), and whether the system
serves humans, livestock, or industry; therefore, this provision is also included in the
proposed definition.

The EPA definition of a USDW is "an aquifer or its portion:
(a)(1) Which supplies any public water system, or
(2) Which contains a sufficient quantity of ground water to supply a
public water system; and
(i) Currently supplies drinking water for human consumption; or
(ii) Contains fewer than 10,000 mg/1 total dissolved solids; and
(b) Which is not an exempted aquifer.

The WOD groundwater classification system is based on use and ambient water
quality and is intended to provide protection for all uses for which the water is
suitable (WOD Rules, Chapter 8, Section 3(c)). The classes in Chapter 8, Section 4(c)
of the WOD Rules include:

Class I - Domestic;

Class II - Agricultural;

Class III - Livestock (& Wildlife);

Class Special (4) - Fish & Aquatic Life; and

Class IV(A)&(B) - Industrial.
Chapter 8, Section 4(c) of the WOD Rules and Regulations is a partial basis for
making the determination whether an aquifer constitutes an "underground source of
drinking water.” However, this section is too lengthy to be directly incorporated into
this proposed Chapter, therefore the rules are being cross-referenced.

%k %k %k %k %k %k %k ok % %k %k %k >k ok k %k % *k *k k ¥ * *
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Chapter 11, Section 1{w) "Upper Control Limit" (TJCL) means a value greater than the
maximum value of a chemical or physical parameter that can be attributed to natural fluctuations and analytical
variability. UCL parameters and amounts are determined statistically from the baseline sampling and agreed
upon by the Administrator and the operator prior to initiation of mining. UCLs are used to determine when
there is movement of recovery fluid out of authorized areas or unapproved changes to a chemical or physical
parameter. For certain parameters, such as pH, a UCL may be defined as an acceptable range of values.

A formal definition of "Upper Control Limit" is proposed because it is a term
commonly used by industry and LOD to differentiate between recovery fluid and
natural fluids (generally groundwater). The term is equivalent to the Nuclear
Regulatory Commission term “Action Limit,” but the EPA UIC program has no
equivalent term. The text of the definition is adapted from the LOD In Situ Guideline
(Guideline 4).

Both "chemical” and "physical” parameters are included in the definition because
excursion detection methods differ depending on the mineral. For example, FMC
Trona Mining Co. noted during the Novemk 2r 1998 EQC hearing that the trona mines
may rely on pressure changes to detect excursions as soon as possible - trona is mined
from dry evaporite deposits so chemical analyses of groundwater samples are not
possible unless an excursion has resulted in significant loss of fluid.

A request was also put forward by the Wyoming Mining Association during the
November 1998 EQC hearing to change the phrase "out of authorized areas” to "out
of the authorized production zone." As with excursion detection methods, the type of
"production zone" may vary with mining method and mineral. Therefore, the phrase
"out of authorized areas" is intentionally broad to ensure that both a variety of
Dphysical situations (e.g., detection of pressure changes) and the wording of the EPA
regulations (e.g., 40 CFR.146.32(e)) "...detect any excursion...outside the "mining
area or zone....") can be addressed with one definition.

% ok k Kk ¥k %k %k k k 3k k k k %k k *k ok k %k ¥k ¥k ¥k ¥

Chapter 11, Section 1{f) (x) On next page.....
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Chapter 11, Section 1¢H (x) "Uses for which the water was suitable” means;withrespecttomrsitu
mining; those uses of the premining groundwater which are or could have reasonably been developed
considering established water quality standards and the premining groundwater quality conditions. Such uses
shall include, but are not limited to, municipal and domestic drinking water, industrial, agricultural and wildlife
uses.

The phrase "with respect to in situ mining" has been deleted because Chapter 1 lis
specifically for in situ mining and it is redundant to include this phrase.

% %k %k % ok ok ok %k sk ok ok k %k %k k &k k %k k * k ¥ &

Chapter 11, Section 1¢g)(y) "Well field area" means forthepurposesof itrsite-mining; the surface
area containing overlying the injectionand recovery welts zones. This area may be all or a portion of the entire
area proposed for the injection and production of recovery fluid throughout the life of the mine.

The phrase "for the purposes of in situ mining” has been deleted from both (v) and
(w). Chapter 11 is specifically for in situ mining and it is redundant to include the
phrase.

The injection and recovery zones are in the subsurface; therefore, the phrase
“surface area containing the injection and recovery zones" was contradictory and

has been replaced with "surface area overlying the injection and recovery zones."

% ok sk ok ok %k %k ok ok %k %k sk %k ok k %k %k %k %k k k %k %

The authorityto amend and adopt these definitions is provided by W.S. §§ 35-11-102, 35-11-103, 35-1 1-
112(a)(i), 35-11-405(a), 35-11-426, 35-11-427, 35-11-429, 35-11-431, and 35-11-803.
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7. Proposed Rule Amendment/Adoption: Chapter 11, Section 2

Section 2. General Requirements.

Chapter 11, Section 2(a) In additionto the requirements ofthis Chapter, Chapter+;-Chapter2;

U [ ] a

.’ [ U vvild vwUll yldl """;
. v t .

s-anct Chapter 7 shall apply to in situ mining or Research and Development Testing
License operations.
For clarity, the present version of Section 2(a), which lists several applicable
regulations, has been divided among Sections 2, 3, 4, and 5 in the proposed

regulations.

As in Proposed Rule Amendment #1, several of the proposed changes in this section
are simply to add the term "Research and Development Testing License” or otherwise
indicate that licenses can be revised.

% %k K %k ok K ok k % ok ok k &k %k %k ¥ k k k k *k % *

Chapter 11, Section 2acont:)(b)  Applicable sections of Chapter 8 and-9_of the Water Quality
DivisionRulesand Regulations (as amended March 12, 1 din water i
standards, and testing procedures and applicable Maximum Contaminant [ evels fromthe U.S. Environmental
Protection Agency Rules (40 CFR 141 as amended July 1. 2001) shall also apply to in situmining or Research
and Development Testing License operations.

The present version of Section 2(a) states that "applicable sections” of the Water
Quality Division (WQD) Chapter 8 regulations apply toinsituapplications. However,
Sfor clarity, text generally outlining the topics in Chapter 8 that apply, has been added.

The present regulations also indicate that Chapter 9 of the WQOD regulations apply.
However, the proposed LOD Chapter 11 is intended to replace the WQD Chapter 9
regulations; therefore, the reference to Chapter 9 is no longer needed.

The EPA relies on comparison of water quality concentrations with Maximum
Concentration Limits (MCLs) to determine if water movement is impacting an
Underground Source of Drinking Water (see the Statement of Reasons for Section 1 (v)
of this Chapter for the definition of Underground Source of Drinking Water). In some
instances, the MCLs are more stringent than the water quality standards in Chapter
8 of the WQOD Rules and Regulations. Therefore, to be as effective as the federal rules,
the proposed LQD rule includes reference to the EPA rules. Additional information
on the applicability of the EPA standards is provided in the Statement of Reasons for
the proposed Section 12(d) of this Chapter.

%k %k %k 3k %k ok %k %k ok ok %k %k *k k k k *k %k ¥k k k *k %
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Chapter 11, Section 2tb)(c) No in situ mining operation shall commence or be conducted unless
a valid mining permit or Research and Development Testing License has been issued to the operator from the
Department. Applications for anrrSitiriviining permit or Researchand Development Testing License shall be
filed with the Administrator of-the--and-Guatity Bivision. The applicant shall file stx+6) three copies of the
application, and the Administrator of the-Fand-Quatity Biviston shall forward three-(3ycopicsforfiling withrthe

Ardministrator-of-the-Water-Quatity-Bivisior: one copy of the application to the EPA when the application is
determined complete. Applications shall be in a format required by the Bepartment Admimistrator Administrator.

The terms "operation"; "mining" and "In Situ Mining" have been deleted because
they are redundant.

Under the joint agreement of May 1996 between LQD and WQOD, LOD has assumed
the UIC permitting functions for in situ mining (Class IIl wells). Therefore, it is not
necessary to differentiate the Administrators. Also, WQOD review copies will not be
needed, and LOD will forward the appropriate application copy to EPA.

ok dk ok %k ok ok ok ok ok k ok %k ok dk k ok k X %k *k k *

Chapter 11, Section 2¢c)(d) The Administrator £and-Quality Biviston and-Water-Quattty Brviston
shall review the #irsitermining permit or Research and Development Testing License application and determine
its suitability for publication in accordance with W.S. § 35-11-406. A single permit or Research and
Mmﬂeﬂggm shall be issued bythe Dnector uponthe recommendatlons ofthe Adrmmstrator s

As noted above, LOD has assumed the UIC permitting functions for in situ mining
(Class III wells); therefore, it is not necessary to differentiate the duties of LOD and
WQOD.

% ok ok sk ok ok %k sk ok ok %k %k %k %k ok k *k k %k *k ¥k k %

Chapter11,Section2¢d)(e) Operators havinganinsitumining permit or Research and Development

Testing License issued before the effective date ofthese regulations; shall bynotater tharrviay 25,1986 within

one vear ofthe effective date of newly promulgated changes to this Chapter, present evidence demonstrating

compliance with the requirements of W~S—§-35=1-426-through-W-S—§35-11-436 these regulations. The
Administrator shall review such evidence and shall advise the operator in writing of such additional information

or procedures necessary to satisfy the provisions of this Chapter and-W-S—§35-1=426-through-W-5—§35-
1+1436. The evidence must be presented:

[} grat jning, restorin laiming, within one vear of the

fective date of newl mulgated ¢ es i apter; or
(i) Bythoseoperators, who have received a permit but have not vet started mining, before
begins, but no later than one effective date of the newly promulgated changes to thi

Chapter.
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The proposed changes to Section 2(d) are to ensure that all existing operators are in
compliance with the proposed UIC regulations within a reasonable time after
adoption. Because the EPA has modified their rules several times since the present
rules were adopted, operators with existing permits or licenses must demonstrate that
the permit or license meets federal stringency requirements set forth in the proposed
regulations. 40 CFR 144.39(a)(3) states that the promulgation of new or revised
regulations may be cause for revocation or modification of a permit or license. It is
therefore in the State and industry’s best interest to show that all permits and licenses
comply with new or revised regulations.

The two proposed time frames reflect conditions within the State. If updates are
needed for a permit or license for an on-going operation, then, that permit or license
needs to be revised to comply with the new regulations within one year of any changes
to this Chapter of the regulations. However, on more than one occasion (primarily
due to uranium prices), an operator has obtained a permit or license but not
immediately started operations after obtaining the permit or license. If updates are
needed for a permit or license for an operation that has not yet started, then the
permit or license needs to be revised before the operations start, but the updates
cannot be postponed indefinitely. The LQOD does not consider it prudent for an
operator to begin operations knowing that the permit or license is already out-of-date,
nor does the LOD consider it prudent to delay updates for more than a year.

It should be noted that the one-year grace period for permit or license updates is
based on practical considerations and on the EPA requirements for compliance
schedules, whichthe EPA canimpose for permit updates (40 CFR 144.53(a)(2)(i) - the
longest interim allowed in a compliance schedule in one year). Rather than going
through the process for imposing a compliance schedule on each permit, the LOD has
simply incorporated a grace period into the regulations. In addition, although a
compliance schedule can be developed for up to three years, the LOD does not
consider it prudent to delay permit or license updates in response to regulation
changes for that long a time.

d ok %k %k k k k ok ok 3k %k sk %k ok 3k ok sk sk ok %k %k *k Kk

The text of Section 2(e) has been relocated to proposed Section 12 of this Chapter.
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Chapter 11, Section 2¢f) Aftwells-and-dritthotes resulting-fromr st mmmeg-operationsshattbe
The requirements for well and drill hole abandonment are discussed in Chapter 11,

Section 8 (Drill Hole and Well Repair, Plugging, and Conversion Requirements), which
begins on Page 66.

k %k Kk dk k k k ok %k %k k k k %k *k k %k k %k k *k %
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Chapter 11, Section 2(f) The operator shall allow the Administrator, or an authorized
representative of the Division, to enter and inspect any property as provided by W.S. §§ 35-11-109(a)(iv),

(v) and (vi).

Inspection and entry are required by the EPA (40 CFR 144.51(1)) and by the State of
Wyoming. The proposed rule provides a reference to the appropriate state statute,
and the following provides a comparison of that statute and the EPA rule.

WYOMING STATUTE EPA RULE

W.S. § 35-11-109 Powers and duties of | 40 CFR 144.51()). Inspection and entry.
the director. The permittee shall allow the Director, or
(a) In addition to any other powers and | an authorized representative, upon the
duties imposed by law, the director of | presentation of credentials and other
the department shall.... documents as may be required by law, to:
(iv) Conduct, encourage, request and | (1) Enter upon the permittee's premises
participate in, studies, surveys, | where a regulated facility or activity is
investigations, research, experiments, | located or conducted, or where records
training and demcnstrations by | must be kept under the conditions of this
contract, grant or otherwise; prepare | permit;

and require permittees to prepare | (2) Haveaccess to and copy, at reasonable
reports and install, use and maintain | times, any records that must be kept under
any monitoring equipment or methods | the conditions of this permit;

reasonably necessary for compliance | (3) Inspect at reasonable times any
with the provisions of this act; and | facilities, equipment (including monitoring
collect information and disseminate to | and control equipment), practices, or
the public such information as is | operations regulated or required under
deemed reasonable and necessary for | this permit; and

the proper enforcement of this act; (4) Sample or monitor at reasonable times,
(v) Conduct programs of continuing | for the purposes of assuring permit
surveillance and of a regular periodic | compliance or as otherwise authorized by
inspection of all actual or potential | the SDWA, any substances or parameters
sources of pollution and of public water | at any location.

supplies with the assistance of the ‘
administrators;

(vi) Designate authorized officers,
employees or representatives of the
department to enter and inspect any
property, premise or place, except
private residences, on or at which an
air, water or land pollution source is
located or is being constructed or
installed, or any premises in which any
records required to be maintained by a
surface coal mining permittee are
located. Persons so designated may
inspect and copy any records during
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WYOMING STATUTE EPA RULE

normal office hours, and inspect any
monitoring equipment or method of
operation required to be maintained
pursuant to this act at any reasonable
time upon presentation of appropriate
credentials, and without delay, for the
purpose of investigating actual or
potential sources of air, water or land
pollution and for determining
compliance or noncompliance with this
act, and any rules, regulations,
standards, permits or orders
promulgated hereunder....The owner,
occupant or operator shall receive a
duplicate copy of all reports made as a
result of such inspections within thirty
(30) days. The department shall
reimburse any operator for the
reasonable costs incurred in producing
copies of the records requested by the
department under this section; ...

* %k ok ok ok %k ok %k ok k k k ok k k k k k k Kk *k k %

Chapter 11, Section 2(g) On next page...
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PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 2(g) All applications shall
be signed by a responsible corporate officer. All

orts i by permits (including Annual
Reports erlv Monitorimg Reports, and
reports related to excursion monitoring _and
control) or other information required by the

i der f law that thi
document and all attachments were
prepared under my direction _or

supervision in accordance with a system
designed to assure that qualified

to_the best of my knowledge and belief,
true. accurate, and complete. 1 am
aware that there are significant penalties
for submitting false information, including

the possibility of fine and imprisonment
for known viglations.

(i) "Responsible corporate officer” means:
(A)  Apresident, secretary, treasurer, or
) id T o] E

i iness functi r €
who performs policyor decision-making functions
for the corporation, or
(B) The manager of one_or more
manufacturing, production, or operating facilities
employing more than250 persons or having gross
annual sales or expenditures exceeding $25

i econd-quarter 1 1i
orityto si nts has been assi
e the €r_in_acc n
corporate procedures, or
(O) In the case of a partnership or sole
rietorship: by a general er e

proprietor, respectively; or

(D) For a municipality, State, Federal, or
other public agency: by either a principal
executive officer or ranking elected official. For

40 CFR 144.32 Signatories to permit applications

and reports.

(a) Applications. All permit applications...shall be
signed as follows: _

(1) For a corporation: by a responsible corporate
officer.

(b) Reports. All reports required by permits, other
information requested by the Director, and all permit

applications submitted for Class II wells under §144.31

shall be signed by a person described in paragraph (a)
of this section, or by a duly authorized representative of
that person.

(d) Certification. Any person signing a document under
paragraph (a) or (b) of this section shall make the

following certification:

I certify under penalty of law that this document

and all attachments were prepared under my

direction or supervision in accordance with a
system designed to assure that qualified
personnel properly gather and evaluate the

information submitted. Based on my inquiry of
the person or persons who manage the system,

or those persons directly responsible for
gathering the information, the information
submitted is, to the best of my knowledge and

belief, true, accurate, and complete.] amaware

that there are significant penalties for submitting
false information, including the possibility of fine

and imprisonment for knowing violations.

(1) cont. For the purpose of this section, a responsible
corporate officer means:

(i) A president, secretary, treasurer, or vice president
of the corporation in charge of a principal business
function, or any other person who performs policy- or
decision-making functions for the corporation, or

(i) the manager of one or more manufacturing,
production, or operating facilities employing more than
250 persons or having gross annual sales or
expenditures exceeding $25 million (in second-quarter
1980 dollars), if authority to sign documents has been
assigned or delegated to the manager in accordance
with corporate procedures....

(2) For a partnership or sole proprietorship: by a
general partner or the proprietor, respectively; or

(3) For a municipality, State, Federal, or other public
agency: by either a principal executive officer or ranking
elected official. For purposes ofthis section, a principal
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PROPOSED RULE ADOPTION

EPA RULE

purposes of this section, a principal executive
officer of a Federai agency includes:

(I} The chief executive officer of the
agency, or
(I) A _senior executive officer having
Inci hi i e a e
1 ini of EPA).

be submitted to the Land Quality Division as part
of the official record regarding an in situ mining
pemit_or Research and Development Testing
License. A person shall ify for this title only ift

(A) The authorizationis made mwriting by a
responsible corporate officer;

(B) The authorization specifies either an
the overall operation of the regulated facility or
activity, such as the position of plant manager,
operator of a well or a well field, superintendent,

T DOsitl ivalent nsibility. (A dul
authorized representative may thus be either a
named individual or any individual occupying a
named position); and

(C) The written authorization is submitted to
the Director.

(iii} If the responsible corporate officer or duly
authorized representative is no longer correctly
listed with the Administrator, a nev, name mustbe
submutted, with required written authorization as
required by Sections 2(g)(ii)(A) and (C) of this
Chapter, to the Administrator prior to or withany
reports, information, or applications to be signed
by that individual.

executive officer of a Federal agency includes:

(i) The chief executive officer of the agency, or

(ii) A senior executive officer having responsibility for
the overall operations of a principal geographic unit of
the agency (e.g., Regional Administrators of EPA).

(b) cont. A person is a duly authorized representative
only if

(1) The authorization is made i writing by a person
described in paragraph (a) of this section;

(2) The authorization specifies either an individual or a
position having responsibility for the overall operation of
the regulated facility or activity, such as the position of
plant manager, operator of a well or a well field,
superintendent, or position of equivalent responsibility.
(A duly authorized representative may thus be either a
named individual or any individual occupying a named
position); and

(3) The wrmitten authorization is submitted to the
Director.

(c) Changes to authorization. If an authorization under
paragraph (b) of this section is no longer accurate
because a different individual or position has
responsibility for the overall operation of the facility, a
new authorization satisfying the requirements of
paragraph (b) of this section must be submitted to the
Director prior to or together with any reports,
information, or applications to be signed by an
authorized representative.

The order of the requirements in the EPA rules has been changed in the proposed LOD
rules simply to combine the discussion of "applications” and "reports.”

Duringthe November 1998 EQC hearing, Rio Algom Mining Co. proposed modifying the
definition of "responsible corporateofficer" to include "duly authorized representative."
To help clarify all the signature requirements, including the definition of "responsible
corporate officer,” the proposed rules now mimic the EPA rules more closely by moving
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definitions of terms related solely to the signature requirements, such as "responsible
corporate officer” from Chapter 11, Section 1 to Chapter 11, Section 2.

Since the WDEQ obtained primacy for the UIC program for Class Ill wells in the 1980s,
much of the proposed language has been included as one of the standard conditions on
the Form 1-UIC of the permit application because there was no state rule incorporating
the EPA requirements. Upon approval of the proposed rule, it should be possible to
remove this standard condition.

d ok ok ok %k 3k ok ok s ok 3k ok %k dk ok ok Kk %k ¥k k k * ¥k

The authority to amend and adopt these rules is provided by W.S. §§ 35-11-102, 35-11-112(a)(i), 35-11-
401()(iv), 35-11-402(a)(i) & (xiii), 35-11-426, 35-11-429, and 35-11-431(a)(vii).
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8. Proposed Rule Amendment: Chapter 11, Section 3

Section 3. PermitApplications Application Content Requirements - Adjudication and Baseline
Information.

Section 3 in the existing rules has been separated in the proposed rules into Section 3
(Adjudication and Baseline Information), Section 4 (Mine (Operations) Plan), and
Section 5 (Reclamation Plan). Most of the proposed Section 3 is from the existing
Section 3(b).

% %k %k ok %k %k %k %k ¥k k ok k k k Kk * %k *k k k k ¥k %

 armlicatioprs fom artinrsity mrin ol contai

The introductory phrase is no longer necessary due to the change in the section title and

the following change.
% %k dk 3k ok ok ok ok sk %k %k ok %k ok k *k ok %k %k %k Kk Kk kK
Chapter 11, Section 2¢a)3(a) All applications for a pmg shall mclugie, at a minimum, the
mformation and materials 1 v N = 406 throug It-throurgl I

md—‘v‘oLS—§—i’r5—H=496€o7(x)-t}n~oug}r(1m} related tQ ad]udlgatlgn and baseline mfonnatlgn requ lmd In; ,S,
§ 35-11-428; Chapter 1 and Chapter 2, Sections 1 and 2(a)(i)(A) and (J) of these rules and regulations; and;

The list of cross-references to chapters and sections ("Chapter 1, Chapter 2, Sections
1...") was brought forward from the existing rule at Chapter 11, Section 2(a) and has
not been underlined because these cross-references are not new proposed language.

The statute citations in the existing Section 3(c) have been consolidated as a single
reference to W.S. § 35-11-428 in the proposed rules because W.S. § 35-11-428 cross-
references all the portions of W.S. § 35-11-406 listed in the existing Section 3(c).

The reference to W.S. § 35-11-428 is included in the proposed Sections 3(a), 4(a), and
5(a) because it relates to material applicable to all portions of a permit application.

The phrase "at a minimum" has been included to allow additional information to be
included in the permit or license to address unanticipated circumstances (per W.S. § 35-

11-406(a)(xv)).

* %k %k ok ok ok %k %k %k 3k %k ok ok k k k k k k k *k k %

Chapter 11, Section 3(a){i) On next page.....
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PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 3(a)(i) A description of
the activities conducted by the applicant for which

permits _are required under: the Resource
Conservation_and Recovery Act RA), the

Underground Injection Control program of the
: tcino Wat ) : onal .

40 CFR 144.31(e)(1) Information requirements.
The activities conducted by the applicant which
require it to obtain permits under RCRA, UIC, the
National Pollution Discharge Elimination system
(NPDES) programunder the Clean Water Act, orthe
Prevention of Significant Deterioration (PSD)
program under the Clean Air Act.

The information required in this EPA section (40 CFR 144.31) can be considered the
"introductory" information, e.g., operator name, address, and so forth.

%k %k %k %k %k %k %k %k %k ok k k %k %k %k k ok *k ok k k k ¥k

PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 3(a)(ii) A listing of all
ction rova; elv

applied for n association with the in_situ permit

area under the following programs:

(A) Hazardous Waste Management program

under RCRA;

(B) UIC program under the Safe Drinking Water

Act (as it pertains to wells other than Class IIT

wells);

(Q) NPDES programunder the Clean Water Act

(CWA);

(D) Prevention of Significant Deterioration (PSD)

program under the Clean Air Act (CAA);

(E) Nonattainment program under the CAA;

(F) National Emission Standards for Hazardous

Pollutants preconstruction approval under the

CAA;

(G) Dredge and fill permits under Section 404 of

the CWA;

(H) U.S. Nuclear Regulatory Commission Source

Material License; or

(@) Other relevant environmental permits, including
tate permits.

40 CFR 144.31(e)(6). A listing of all permits or
construction approvals received or applied for under
any of the following programs:

(i) Hazardous Waste Management program under
RCRA.

(i) UIC program under SDWA.

(iiif) NPDES program under CWA.

(iv) Prevention of Significant Deterioration (PSD)
program under the Clean Air Act.

(v) Nonattainment program under the Clean Air Act

(vi) National Emission Standards for Hazardous

Pollutants (NESHAPS) preconstruction approval
under the Clean Air Act.

(vii) Ocean dumping permits under the Marine

Protection Research and Sanctuaries Act.

(viii) Dredge and fill permits under section 404 of
CWA.

(ix) Other relevant environmental permits, including
State permits.
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conststent-with-the-extenta

The above rules are proposed for adoption to coincide with a required counterpart EPA
rule.

The phrase "in association with the in situ permit area” has been added to
subparagraph 3(a)(ii) in response to a request made by the FMC Corporation in
conjunction with the November 1998 EQC hearing. They asked that this clarification
be added so that it is clear that the listing of these permits is limited to the in situpermit
area, not all the permits an operator might have in the State.

The phrase "as it pertains to wells other than Class III wells" was also added in
response to another concern expressed by the FMC Corporation in conjunction with
the November 1998 EQC hearing. They were concerned that it still sounded as though
an in situ operator had to obtain permits from both WQD and LOD for Class Il wells.
The phrase is intended to clarify that a permit for Class Il wells needs to list UIC
permits for other classes of wells associated with the in situ operation.

One provision (Section 3(a)(iv)(H)) has been added that is not contained in the EPA
rule. The NRC requires a Source Materials License for all in situ uranium operators,
so that license has been included in the listing..

%k %k 3k dk k ok %k %k 3k Kk 3k k %k Kk k k %k ¥k ¥ *k % k X

Chapter 11, Section 3(by

This section was deleted because it repeats the requirements of W.S. § 35-11-428 (now
cross-referencedin Subsection 3(a) above), and the necessary details on these topics are
listed in the following sections.

¥k ok sk k ok ok ok ok ok sk k k k Kk k k k k k k ¥k &

Chapter 11, Section 3h)iD(a)(iii} A soil survey whichmaps and describes the general distribution
of the soils within the permit area. A detailed soil survey and associated laboratory analysis may be required
for soils on the affected lands.

* %k %k %k %k Kk k k %k k %k k %k &k k k k k k k k ¥k %k

Chapter 11, Section 3¢h)fiit)(a)(iv) A description of the nature and depth ofthe topsoil that will be
removed from proposed affected land prior to disturbance by mining activities.
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Chapter 11, Section 3th)tiv)(a)(v) A surveyof vegetative cover;productivity and species diversity
on the proposed affected land determined by scientifically acceptable sampling procedures. Vegetation
productivity sampling may be required, at the Administrator's discretion, depending on the nature of the
communities to be disturbed. However, if existing data from other sources, such as National Resources
Conservation Service publications or adjacent permit areas, can be provided and demonstrated to be
applicable to the communities in question, the collection of production data may be waived.

This section was modified to reflect the language in LQD’s Guideline 4 (In Situ Mining).

The phrase "such as" which precedes the "National Resources Conservation Service"
was added in response to a comment made by an EQC member at the November 1 998
hearing. The member suggested that it be made clear that the two options provided in
the rule for obtaining production data are not necessarily the only sources accepted by
the LOD.

% %k %k %k % %k %k %k ok %k k %k k %k %k %k k %k k %k %k *k *

Chapter 11, Section 3(h)(v)(a)(vi) A list of the indigenous vertebrate species by common and
scientific names observed within the proposed permit area. Habitats-forendangered-speciesand-mportant
habitats-and-migrationrroutes-shatt-betdentified-and-described:  Surface waters supporting fish that may be
aﬁ'ected by the operation shall be sampled for benthic mvertebrates and penphytons A_m@@_mghapg

L t with the W artment and th

and Wildlife Service prior to submission of a permit application to determine permitting requirements.

The cross-reference to Chapter 2 is included for easier reference and to ensure that the
need for interagency communication during permitting is not overlooked. Chapter 2,
Section 1(f) contains the following language:

The applicant shall consult with both the Wyoming Game and Fish
Department and the U. S. Fish and Wildlife Service prior to submission of the
permit application. The Administrator shall also consult with both wildlife
agencies during permit application review. The Administrator shall review
recommendations from the wildlifeagencies and may reject recommendations
that are outside the scope of the Act. Those recommendations accepted by the
Administrator shall be presented to the applicant for their review and
comment. Those recommended mitigation plans from the wildlife agencies
resulting from review and comment and accepted by the Administrator shall
be incorporated into the permit application.

%k ok %k %k %k %k 3%k sk %k k %k %k %k k k k %k k * % %k % k
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Chapter 11, Section 3(b){vij(a)(vii) A descriptionof climatic conditions of the site in accordance
with the requirements of Chapter 2, Section 2(a)(i}C) and (D);-€hapter2-of thescregutatrons.

The phrase "Chapter 2" was put before the phrase "Section 2" and the phrase “of
these regulations” was deleted to make the reference consistent with other references
in this Chapter.

* & ok ok Kk k ok ok sk ok ok ok Kk ok k ok Kk Kk k %k ¥k k %k

PROPOSED RULE AMENDMENT EPA RULE

Chapter 11, Section 3(b)(a)(viii) A description | 40 CFR 146.34(a)(6). Generalized map and cross
of the geology, including; sections illustrating the regional geologic setting;

(A) Discussion, supported by maps,
cross-sections and supporting geologist’s, dnller’s,
and geophysical logs, which identifies; formations
and aquifers; geologic features that could influence
aquifer properties; and the areal and stratigraphic
position of the production zone in relation to other
geologic features within the proposed permit or
Research and Development Testing License area;
and

(B) A generalized map and cross-sections

The terms "geologist” and "drillers" were changed to the possessive case for

grammatical reasons.

The underlined language is being added to incorporate the specific EPA requirement
into the existing, broader LOD rule.

% ok Kk k osk ok ok ok ok ok ok ok ok ok k Kk ok k ok ok k ok %

Chapter 11, Section 3tb)(a)(ix) On next page...
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PROPOSED RULE AMENDMENT WYOMING STATUTE & EPA RULE

Chapter 11, Section 3tb)(a)(ix) A W.S. § 35-11-428(a)(ii)(A). A description ofthe
geochemical, _lithological. and mineralogical | general geology including geochemistry and
description of the receiving strata and any aquifers | lithology of the permit area; (emphasis added)

that may be affected by the injection of recovery fluid.

40 CFR 144.7(c)(1)). ...Information contained in
the mining plan for the proposed project, such
as...general information on the mineralogy and
geochemistry of the mining zone..shall be
considered by the Director....(emphasis added)

The purpose of this amendment is to combine related geologic requirements from a
variety of locations for easier reference and ensure the LOD rules include EPA

requirements.
% %k %k ok %k %k ok %k k k k %k %k %k 3%k k ok k %k %k * *k *
Chapter11, Section 3()tvid)(a)(x) For surface waters within the permit area and on adjacent lands:

(A) The names, descriptions, and a map of all such surface waters; and withirrthe-permit-arca
andonadjacent-fands:
(B) A list and mapping of all adjudicated and permitted surface water and-groundwater rights
This section was separated into two subsections to emphasize that both hydrologic
information about surface waters and adjudication information about surface water
rights is needed in the permit application. The reference to "groundwater rights" has

been moved to the next section. The phrase "within the permit area and on adjacent
lands" was moved to the beginning of the section for clarity.

An "s"” was added to "name" and "description” for grammatical reasons.
The word "mapping” was changed to "map" for clarity.

%k ok ok sk ok d 3k %k ok %k %k k %k ok ok k *k %k k k k ok k
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Chapter 11, Section 3¢b)tx)(a)(xi) For groundwaters within the it area and on adjacent lan

(A) bocations-and-present-owners The names (or numbers), descriptions, and a map of all
water wells installed for water supply or monitoring mruse and all wells which penetrate the injection zone,

withm-the-permit-arca—and-on-adjacent{ands;-mnchuding-a The description shall include: of names of present
owners, well completion data, producing interval(s), and variations nwater levelto the extent such information
is available in the public records and from a reasonable inspection of the property. FheZdmintstrator-shatt

. o afl-wells-withirr andhad; ; :

Chapter11, Section 3¢(h)(vi)(B)} A list and mapping of all adjudicated and permitted surface-water
and groundwater rights withinrthe-permit-arca-and-adjacent-to-thepermit-areashatt-be-provided.
This section was separated into two subsections to emphasize that both information
about wells and information about groundwater rights is needed in the permit
application. The phrase "within the permit area and on adjacent lands"” was moved to
the beginning of the section for clarity.

The first subsection has been revised: to avoid the unnecessary difficulty of defining "in
use"” (e.g., periodic or seasonal use of wells in rural areas) and to ensure that the
regulations reflect the requirements of the EPA and the Wyoming Statutes, which do
not limit well information to only those wells "in use” or used solely for supply:

40 CFR 144.55 requires that applicants "identify the location of all known
wells which.. penetrate the injection zone" to ensure that any improperly
sealed or completed wells are repaired. (See Chapter 11, Section 4 for
repair requirements).

W.S.. § 35-11-406(a)(vii)& (ix) require, respectively:

"A general description of the land which shall include...adjudicated
water rights...and any subsurface waters..." and

"A map based upon public records showing...the location and names,
where known, of all...water wells...."

* k ok ok dk ok ok ok k %k ok k Kk k k Kk k ok k %k k *k k

Chapter 11, Section 3tb)(xi)(a)(xii) A-tabulatton list and map of all abandoned wells and drill
holes, giving location, depth, producing interval(s), type of use, condition of casing, plugging procedures and
date of completion for each well or drill hole within the permit area and on adjacent lands to the extent such
information is available in public records and from a reasonable inspection of the property.

As noted in the previous subsection, 40 CFR 144.55 requires that applicants "identify
the location of all known wells which...penetrate the injection zone," in part to ensure
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that any improperly abandoned wells are repaired. (See Chapter 11, Section 4) for
repair requirements).

The term "tabulation" has been changed to "list" for continuity with previous subsections.

A map of the abandoned wells and drill holes is necessary to more easily evaluate the
proximity of abandoned wells and drill holes to areas proposed for in situ mining.

% sk K %k %k %k ok ok % ok %k %k %k %k dk ok Kk k k k k * X

Chapter11, Section 3(b)(xif)(a)(xiii) A groundwater potentiometric surface contour map for each
aquifer that may be affected by the mining process, including overlying and undertying aquifers in which
monitoring wells are installed.

Specific reference to overlying and underlying aquifers was added at the end of this
section for clarity.

% %k %k ok ok ok ok ok sk dk ok %k %k %k %k k k *k *k %k %k ¥ *k

PROPOSED RULE AMENDMENT EPA RULE

Chapter 11, Section 3th)(xiii)(a)(xiv) Aquifer | 146.34(a)(8) Proposed formation testing program to
characteristics for the water saturated portions of | obtain the information required by §146.32(c).

the receiving strata and aquifers which may be
affected by the mining process, whichmayinclude,
but is not limited to, aquifer thickness, velocity and
direction of groundwater movement, storage
coefficients or specific yields, transmissivity or
hydraulic conductivity and the direction(s) of
preferred flow under hydraulic stress in the
saturated zones of the receiving strata. The extent
of hydraulic connection between the receiving
strata and overlying and underlying aquifers, and
the hydraulic characteristics of any influencing
boundaries in or near the proposed well field
area(s) shall be determined and described.

ion ne to_meet the requiremen
ection 6 f thi hapter _shall al
provided.

The underlined language is being added to coincide with the EPA requirements.
Proposed Section 6(d) coincides with 40 CFR 146.32(c).

sk %k ok ok ok sk sk ok sk %k %k %k %k k %k %k k Kk k k Kk k %
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Chapterl1, Section3tb){xiv)(a){(xv) Tabulated water quality analyses for samples collected
from all groundwaters which may be affected by the proposed operation. Sampling to characterize the
premining groundwater qualityand its variability shall be conducted in accordance with established Departrent
guidelines.

%k %k %k ok %k %k ok %k %k %k 3k k k ¥k k ¥k %k k *k * *k %k *

The authority to amend these rules is provided by W.S. §§ 35-11-102, 35-11-112(a)(i), 35-11-405(a),
35-11-426(a), 35-11-427, 35-11-428, and 35-11-803(a).

Package 1L (03/26/02) Draft Proposed Rules - Page 38

_— — e — — — e e e e e e e e e — e e e e e e e e e e e e e — e e e e e e e e e e e e — =~



9. Proposed Rule Amendment/Adoption: Chapter 11, Section 4

Section 3 4. Permit Applications Content Requirements - Mine (Operations) Plan

Section 3 in the existing rules has been separated in the proposed rules into Section 3
(Adjudication and Baseline Information), Section 4 (Mine (Operations) Plan), and
Section 5 (Reclamation Plan). Most of the proposed Section 4 is from the existing
Section 3(c), although the order of the subsections has been changed and some
subsections have been moved to more appropriate sections. The Annual Report
requirements, which are in the existing Section 4, have been moved to the proposed
Section 17. '

% ok ok 3 ok ok k %k ok ok %k %k %k k k k k k %k k k ¥k %

Chapter 11 Sectnon%(a)-and-?y(cn(a) z’cmim’a; 1 epimrimeratts i ) .

admmmmmfﬂﬁremﬂ Mmmmmmumm
informationand materials related to mine plans required in: W.S. §§ 35-11-428 and 429; Chapter 1, Chapter
2, Section 1, Sectiom2(DA)and-Hand-Section2(b)(iii)(E); and Chapter 3, Section 2 (excepting
Subsections (b)ii) and (iii), (c)(iv), and (h) and, with respect to subsection (k)(1), recltamattonrshatt-be

mmmmmﬁﬂmmmmmmmwum&mm

The list of cross-references to chapters and sections ("Chapter 1, Chapter 2, Sections
1...") was brought forward from the existing rule at Chapter 11, Section 2(a) and has
not been underlined because these cross-references are not new proposed language.

The statute citations in the existing Section 3(c) have been consolidated as a single .
reference to W.S. § 35-11-428 in the proposed rules because W.S. § 35-11-428 cross-
references all the portions of W.S. § 35-11-406 listed in the existing Section 3(c).
Referenceto W.S. § 35-11-429, which also includes requirements for permit content, has
been added to ensure the requirements of this statute section are not overlooked.

The reference to W.S. § 35-11-428 is included in the proposed Sections 3(a), 4(a), and
5(a) because it relates to material applicable to all portions of a permit application.
Similarly, the reference to W.S. § 35-11-429 is included in the proposed Sections 4(a)
and 5(a) because it relates to material applicable to those two portions of a permit
application.

The phrase "at a minimum" has been included to allow additional information to be

included in the permit or license to address unanticipated circumstances (per W.S. § 35-
11-406(a)(xv)).

The proposed phrase "as modified in Section 5(a) (iv) of this Chapter)" cross-references
the subsection to whichthe existing phrase "reclamation shall be completed within two
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years following groundwater restoration” has beenmoved. Because the existing phrase
has also been modified, it was considered more readable if it were moved and modified
than trying to modify it as a long phrase on the end of Sections 4(a) and 5(a).

& %k sk ok ok k %k ok ok k ok k k k ok k ok %k %k ok ok ok ok

Chapter 11, Section G3)¢o)fit) 4(a)(i)

Contour (topographic) map(s) which accurately
locate and identify the permit area and show the
location of any public highways, dwellings, utilities
and easements within the permit area and adjacent
lands in relationto all proposed affected lands and
proposed activities associated with the operation
including, but not limited to: plant site, chemical
storage areas, wellfield areas;—monttor—wells,
roads, temporary and permanent drainage
diversions, impoundments, stockpiles for topsoil,
ore product and waste, and all processing facilities.

e shall also clearly ill e I}

of monitoring wells required by Section 14 of this
Chapter.

40 CFR 146.34(a)(12). Plans (including maps) for
meeting the monitoring requirements of §146.33(b);

Package 1L (03/26/02)

The term ‘topographic’ has been added to clarify the type of contour maps required.

The phrase "monitor wells” is proposed for deletion because of the separate sentence
regarding monitoring wells proposed for adoption at the end of this rule. A cross-
reference to the sections with more detail about the wells has been added to ensure that
the requirements of 40 CFR 146.34 are addressed. The Federal rule is included only
to show that maps are a required part of the monitoring plans. The specific monitoring
requirementsof 40 CFR146.33(b) (e.g. monitoring of injection pressure) are addressed
in the appropriate sections of the proposed Chapter 11, including Sections 4(a)(xiv) &
(xvii); Section 11(c), Section 14, and Section 15(b).

The requirement for a monitoring program, of which the maps of the monitoring well
locations are a part, is in the proposed Section 4(a)(xv). In actuality, the topographic
maps required in Section 4(a)(i) serve as the base maps for most of the maps in the
approved permit, such as maps for monitoring locations, vegetation distribution,
wellfield layouts, and so forth. The LQD wanted to codify this practice to ensure that
monitor well locations are shown on maps which tie into the other permit maps.

* % %k %k ok k ok ok ok ok k %k ok ok k k k *k k %k %k k *
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Chapter 11, Section 4(a)(ii) Discussion and illustration_of the proposed mining schedule,

nclud
(A) A list of the proposed wellfields;
3¢)tiD) (B) A map(s) whichshows the proposed sequence for mining and-rectamatton of
the wellfields;

productlon ﬂllld concenm g, and g;gundwater elevatlgns, sugh that there 152 well-deﬁned mmt mtme ag

which mining will be considered complet

E) The capacity of the water/waste water treatment systems and correlation of the

capacity with the mining and restoration schedules.

The proposed new language is intended to clarify the information that the LQD
considers necessary to evaluate the proposed mining schedule. This proposed
subsection complements proposed Chapter 11, Section 5(a)(i) because mining and
reclamation operations are generally on-going simultaneously at most in situ mines.
Also, the company should include as much of a proposed mine plan as possible because
of the UIC requirements for revisions (see the proposed Section 19 of this Chapter).

Mining and reclamation schedules have been of increasing concern to LQD because of
the length of time some of the existing in situ mining and reclamation activities have
extended beyond the original projections. Ofparticular concern is the additional length
of time for restoration activities. As an example, in a permit approved in 1987, an
operator projected fourteen years from installation of the first wellfield to restoration
of all the wellfields (i.e. completion of restoration was projected for about 2001).
Additional wellfields and new lands were added over the years, but the overall schedule
was not revised until 1997. In the revised schedule, restoration activities now extend
to 2012. More importantly, in the revised schedule, restoration activities in two of the
original wellfields, that were originally projected to havebeen completed in 1996, were
projected to extend through 1998 - however, restoration activities in those two
wellfields have yet to be completed. Therefore, the LOD believes that more attention
must be given to mining and reclamation schedules to ensure that the permits remain
viable.

The LOD recognizes that schedules may vary due to market conditions, improved ion
exchange capacities, and other factors, in addition to difficulties in mining and/or
restoration. The LOD does have provisions for interim mine stabilization based on
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economic conditions (LOD Noncoal Rules and Regulations, Ch. 3, §$3(k)(ii)), although
in situ operators have rarely requested this provision. Regardless of whether the delay
isfor economic or technical reasons, the schedule must be kept up to date to ensure that
mining and restoration are not unduly delayed and that the operator is compliance with
the provisions of W.S. §§35-11-405(a), which requires "conformance with an approved
mining plan and reclamation plan,” and W.S. §§ 35-11-406(a)(xi) and 431 (a)(v)) which
require "estimated dates of commencement and termination of the proposed permit,"”
and a "timetable for accomplishment of the reclamation plan,” respectively.

The phrase "and reclamation” has been removed from this subsection because the
reclamation plan requirements have been moved to Section 5.

k ok ok &k ok sk ok ok k ok ok ok ok k k % ok ¥k ok %k ok k k

Chapter 11, Section 3(e)(vii) 4(a)(iii) The procedure(s) used to protect the topsoil and subsoil, as
required in Chapter 3.Section 2(cX1) through (i), from excessive compaction, degradation, and wind and
water erosion where stockpiling of topsoil and subsoil is necessary. The Administrator may authorize topsoil
to remain on areas where minor disturbance will occur associated with construction and installation activities
mncluding but not limited to light-use roads, signs, wellfields, utility lines, fences, monitoring stations, and drilling
provided that the minor disturbance will not destroy the protective vegetative cover, increase erosion, nor
adversely affect the soil resource.

The cross-reference to Chapter 3 is included for easier reference and to note that this
information needs to be in the Mine Plan portion of the application. The term "subsoil"
is also included to maintain consistency with Chapter 3 (in particular, Chapter 3,
Section 2(c)(ii)). The last sentence is copied from Chapter 3, Section 2(c)(i)(A), for
easier reference. It is not accompanied by underlining because it is not new proposed
language. The term "wellfields” has been added to the wording from Chapter 3, Section
2(c)(i)(4) as this type of facility is specific to in situ mining.

%k %k %k %k %k k sk k k >k ok %k %k %k %k k %k k ¥k %k %k k %

Chapter 11, Section 3(c)(x) 4(a)(iv) A description of and design plan for all impoundments and,
for impoundments containing wastes, a leakage-momitormg detection plan. For impoundments holding toxic
or acid-forming material, contingency plans to control unanticipated leakage shall be provided.

The phrase “leakage monitoring plan” has been changed to "leak detection plan”
which is more descriptive of the purpose of the plan and a more commonly-used phrase.
The intent is to ensure an impoundment does not leak; if it does, then measures to
control and monitor the leakage would be necessary.

d ook ok ok ok ok ok ok ok ok K %k k Kk k k k ok ok k % k %
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Chapter 11, Section 3tc)txi) 4(a)(y) A descriptionof all temporary and permanent surface water
diversions in accordance with the requirements of Chapter 3, Section 2(¢) and (f);of theseregutations.

The phrase “of these regulations” is being removed for consistency with other
references in this Chapter.

% %k %k %k %k %k sk ok k ok ok %k k ok k %k sk %k %k >k * ¥ k

Chapter 11, Section 3¢c)¢xif) 4(a)(vi) The composition of all known and anticipated wastes and
procedures for their disposal.

% % % ok %k ok %k %k %k sk ok 3k ok ok Kk k ok %k %k k *k %k %k

Chapter11, Section3{c){xiit) 4(a)(vii) Procedures for ensuring that all acid-forming, or toxic,
or other materials constituting a fire; or health and safety hazard encountered during or created by the mining
process are promptly treated, confined, or disposed of in a manner designed to prevent pollution of surface
water or groundwater, degradation of soils, or and vegetation, or threat to human or animal health and safety.

The "or" is being proposed for amendment to improve grammatical clarity.

%k %k sk %k ok %k %k ok %k %k ok %k % %k %k k k %k k k * * *

Chapterll Sectloni(c)(-xvm) 4(a)(_) ABdescnptlonofthe mmganng meastures used-during

o d A 21 ora - developed from the
consdtatlons with the Wyommg Game and Flsh D_epaxtment and the U. S Flsh and Wildlife Service as
required per Chapter 2, Section 1(f).

The cross-reference to Chapter 2 is included for easier reference and to note that this
information needs to be in the Mine Plan portion of the application. As the
consultations would include concerns about habitats and migration routes, that portion
of the existing rule does not need to be reiterated.

%k %k ok %k ok sk ok dk sk 3k ok sk sk dk k sk k k k *k k k %k

PROPOSED RULE ADOPTION EPA RULE

Chapter 11, Section 4(a)(ix) A description of | 40 CFR 144.33(b). Area permits shall specify:
the location within the permit area where (1) The area within which underground injections
underground injection is authorized. are authorized....

% % %k ok %k %k %k %k %k %k F dk k %k %k %k k *k k %k %k %k %k
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PROPOSED RULE AMENDMENT

EPA RULE

Chapter 11, Section 3¢c)(i) 4(a)(x) A
description of the proposed method of operation,

including injectionpressures;myectionrateand;
(_) Injection rate, withthe average and maximum

te e of fluid t

(B) mlmmz_mm&_wxm_mz@_m
maximum_injection pressures, as required by
Section 11 of this Chapter;

(D) Ttype of recovery fluid to be used:;

(E) Proposed injection procedure; and

®

Expected changes in_pressure, pative

groundwater _displacement and direction of
movement of injection fluid,

40 CFR 146.34(a). Prior to the issuance of a
permit...the Director shall consider the following:...
(7) Proposed operating data:

(i) Average and maximum daily rate and volume of
fluid to be injected; and

(ii) Average and maximum injection pressure;...

(9) Proposed stimulation program;

(10) Proposed injection procedure;

(13) Expected changes in pressure, native flud
displacement, direction of movement of injection
fhud....

146.34(b)(5) The actual injection procedures;....

Along with adding additional items from the EPA rule, the order of items was changed
from the existing rule for easier comparison with the EPA rule.

%k %k % 3k %k k sk ok 3k &k ok ¥k %k ok k ok *k ok k Kk %k * %

PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 4(a)(xi)} The followmng
information conceming the production zone shall
be determined or calculated and submitted for new
Class I wells or projects;
(A) Where the production zone is in a receiving
strata which is naturally water-bearing:

(I) Fhud pressure;

(ID Fracture pressure; and

(IIT) Physical and chemical characteristics ofthe
receiving strata fluids.
(B) Where the receiving strata is not a water-
bearing formation, the fracture pressure m the
production zone.

40 CFR 146.32(c). Where the injection zone is a
formation which is naturally water-bearing the
following information concerning the injection zone
shall be determined or calculated for new Class III
wells or projects:

(1) Fluid pressure;

(2) Fracture pressure; and

(3) Physical and chemical charactenistic of the
formation fhuds.

40 CFR 146.32(d). Where the injection formationis
not a water-bearing formation, the information in
paragraph (c)(2) of this section must be submitted.

Package 1L (03/26/02)
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Chapter 11, Section 3tc)(v) 4(a)(xii) The procedure(s) to ensure assure that the installation of
recovery, injection, and monitor wells will not result in hydraulic communication between the production zone
and overlying or underlving stratigraphic horizons.

The term "insure” was changed to "assure” to more accurately reflect the intent of the
rule.

The phrase "or underlying" wells was included because some monitor wells are
completed in underlying horizons and need to be properly installed to prevent hydraulic
communication with the production zone (or other overlying zones).

%k %k sk &k ok %k %k %k ok ok 3k 3 sk %k %k %k %k k ¥k *k %k ¥k %k

Chapter11, Section 3tc)(iv) 4(a)(xiii) The procedures utilized to verify that the injectionand
recovery wells are in communication with monitor wells completed in the receiving strata and employed for
the purpose of detecting excursions.

% 3k ok ok sk %k ok ok ok %k %k k ok ok & ok %k k ¥k k k *k %

Chapter 11, Section 3¢c)tix) 4(a)(xiv) Descriptions of
{A) The completion details for all monitor wells; and

(B) A detailed description of the typical proposed well completion for injection and recovery
wells, as required by Section 6 of this Chapter.

The cross-reference to Section 6 is included for easier reference and to note that this
information needs to be in the Mine Plan portion of the application. Also, this
subsection has been divided into (A) and (B) portions to highlight the different types of
wells involved. '

Well completion details are also required by the EPA rules:

40 CFR 144.52(a)(1)...The owner or operator of a proposed new
injection well shall submit plans for testing, drilling, and construction
as part of the permit application. The plans shall also contain
schematic or other appropriate drawings of the surface and
subsurface construction details of each well....

40 CFR 146.34(a). Prior to the issuance of a permit..., the Director
shall consider the following:...(11) Schematic or other appropriate
drawings of the surface and subsurface construction details of the
well....

B ok ok ok sk ok ok ok ok %k ok sk ok dk dk ok k %k 3k %k Kk k *k
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Chapter 11 Section 3-(:)(75')4(91)(_) Details of a progran'r-to momtormg program and repgrtmg

regmred by Sections 14 and 15 of this Chapter, regpectlvely

The cross-references to Sections 14 and 15 are included for easier reference andto note
that this information needs to be in the Mine Plan portion of the application.

k ok sk Kk ok sk Kk ok sk %k %k ok k &k k %k %k ok & k %k % *

Chapter 11, Section 3(c)(vi)4(a)(xvi) A schedule for and description of the procedures tocheck
for to demonstrate and maintain mechanical integrity of all Class ITI injection wells prior-to-myectronand-ata

mmimumrof-every-five{5)-years-of-use as required by Section 7 of this Chapter.

The cross-reference to Section 11 is included for easier reference and to note that this

information needs to be in the Mine Plan portion of the application.

* %k %k &k %k %k %k %k k k * %k k k k %k *k %k k Xk k *k %

PROPOSED RULE ADOPTION EPA RULE

Chapter 11, Section 4(a)(xvii) A corrective 40 CFR 144.55(a)...For such wells which are

action plan, for such wells which are improperly | improperly sealed, completed, or abandoned, the

sealed, completed, or abandoned, consisting of | applicant shall also submit a plan consisting of such

such steps or modifications as are necessary to steps or modifications as are necessary to prevent
prevent movement of fluid into unauthorized movement of fluid into underground sources of

zones as required by Section 13 of this Chapter. | drinking water ("corrective action™)....

40 CFR 146.34(a)(14) Continency plans to cope
with all shut-ins or well failures so as to prevent the
migration of contaminating fluids into underground
sources of drinking water;

The term "unauthorized zones" is used instead of Underground Source of Drinking
Water as movement of fluid into any zone not authorized in the permit is prohibited to
help ensure appropriate balance of the production and injection in the wellfield..

k ok k ok ok ok %k k ok ok k %k ok k Kk ok ok k k %k %k %k *k

Chapter 11, Section 3c)txivi4(a)(xviii) A description of chemical reactions that may occur
during mining as a result of recovery fluid injection.

* %k ok 3k %k ok %k k %k %k %k k %k % %k *k k *k k% k %k k *k
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Chapter11, Section3(c)viit) 4(a)(xix) A subsidence analysis, using established geotechnral
principles, which estimates, based upon the proposed mining operation, the effect of subsidence upon the land
surface and overlying groundwater aquifers. Subsidence shall be planned and controlled to the extent that the
values and uses of the surface land resources and the groundwater aquifers will not be degraded.

The commas have been added for grammatical reasons.

s ok ok ok %k ok ok dk 3k ok 3k %k %k %k sk 3k ok k Kk %k k k %k

Chapter 11, Section 3(c)txvi) 4(a)(xx) A description of measures employed to prevent an
excursion, and contingency and corrective action plans to be implemented in the event of an excursion, in
accordance with Sections 12 and 13 of this Chapter.

% ok %k ok ok %k ok ok ok ok %k ak 3k ok %k %k %k %k ok k k %k %k

Chapter 11, Section_3tc)(xvii) 4(a)(xxi) An assessment of impacts that may reasonably be
expected as a result of the mining operation to water resources and water rights inside the permit area and on
adjacent lands, and the steps that will be taken to mitigate these impacts.

B ok ok ok ok %k ok ok ok ok ok ok ok ok ok ok k ok ok ok k Kk

Chapter11, Section WQD-Ehapter-t1; Section 70(a)(i)-iv) 4(a)xxii) A maintenance plan

to ensure:

{A)  Wells are covered and the covers are watertight;

(B)  The wells are marked and can be clearly seen; and

(D) nitori ipment is appropriatel. iced aintained monitori
in ion 14(2)(3) of this ter can et

Mining industry representatives requested that a single document be prepared
containing both the WOD and LQD requirements; therefore the first three subsections
are from WQD regulations. The last subsection provides a cross-reference to the
requirements for equipment maintenance.

sk ook sk ok ok ok %k ok ok ok %k %k k k k %k ok %k k Kk k %k ok

The authorityto amend and adopt these rulesisprovided by W.S. §§ 35-11-102, 35-11-112(a)(i), 35-11-
405(a), 35-11-426(a), 35-11-427, 35-11-428, and 35-11-803(a).
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10. Proposed Rule Amendment/Adoption/Repeal: Chapter 11, Section 5

Section 35. Permit Applications Content Requirements - Reclamation Plan.

Section 3 in the existing rules has been separated in the proposed rules into Section 3
(Adjudication and Baseline Information), Section 4 (Mine (Operations) Plan), and
Section 5 (Reclamation Plan).

Most of proposed Section 5 is from the existing Section 3(d), although the order of the
subsections has been changed and some subsections have been moved to more
appropriate sections. The introductory subsection has remained the same, and
subsections related to groundwater restoration immediately follow because this
restoration is generally the reclamation/restoration requirement is the most significant
item. The restoration schedule requirements have also been revised to paraliel those
of the mine schedule (proposed Section 4(a)(ii)). Subsections related to well plugging
or conversion follow restoration, as wells generally cannot be plugged or converted
until restoration is complete. Surface reclamation requirements then follow.

The requirements for Research and Development License Applications, which areinthe
existing Section 5, have been moved to the proposed Section 20.

¥ ok ok %k %k ok ok k ok k k k k 3k k k k *k ok k *k *k %k

Chapterl1, Section2(ayand3(c)5(a) A-reclamationh et ) i

applications for a permit shall include, at a mnimum, the information and materials related to reclamation
required m W.S. §§ 35-11-428 and 429; Chapter 1, Chapter 2, Section 1, and Chapter 3, Section 2

(excepting Subsections (b)(ii) and (i1i), (c)iv), and (h) and withrespect to subsection (k)(1), rectamatiorrshal
becompleted-withirtwo—ycars-folowmg-groundwater-restoratton as modified in Section 5(a)iv) of this

Chapter); and

The list of cross-references to chapters and sections ("Chapter 1, Chapter 2, Sections
1...") was brought forward from the existing rule at Chapter 11, Section 2(a) and has
not been underlined because these cross-references are not new proposed language.

The statute citations in the existing Section 3(d) have been consolidated as a single
reference to W.S. § 35-11-428 in the proposed rules because W.S. § 35-11-428 cross-
references all the portions of W.S. § 35-11-406 listed in the existing Section 3(d).
Reference to W.S. § 35-11-429, which also includes requirementsfor permit content, has
been added to ensure tre requirements of this statute section are not overlooked.

The reference to W.S. § 35-11-428 is included in the proposed Sections 3(a), 4(a), and
5(a) because it relates to material applicable to all portions of a permit application.
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Similarly, the reference to W.S. § 35-11-429 is included in the proposed Sections 4(a)
and 5(a) because it relates to material applicable to those two portions of a permit
application.

The phrase "at a minimum" has been included to allow additional information to be
included in the permit or license to address unanticipated circumstances (per W.S. § 35-
11-406(a)(xv)).

The proposed phrase "as modified in Section 5(a)(x) of this Chapter)" cross-references
the subsection to which the existing phrase "reclamation shall be completed within two
years following groundwater restoration” has beenmoved. Because the existing phrase
has also been modified, it was considered more readable if it were moved and modified
than trying to modify it as a long phrase on the end of Section 4(a) and 5(a).

% ok %k d %k ok %k ok dk ok sk %k dk ok 3k ok ok Kk ok ¥k ok k ¥k

Chapter 11, Section 3¢c)(iif) 5(a)@@ Discussion and illustration of the prop.sed groundwater
restoration schedule, including:

(A) A list of the proposed wellfields;

3o (B) A map(s) which shows the proposed sequence for rectamationrrestoration of the
wellfields;

(O) A proposed time schedule for each wellfield;

(D)  The capacity of the water/waste water treatment systems and correlation of the
apacity with the mining and restoration schedul

Please see the Statement of Principal Reasons for Chapter 11, Section 4(a)(ii) for
explanation of the proposed changes.

%k dk ok %k %k %k ok ok ok %k 3k k kK & k k ok k %k k k k %k

Chapter11, Section 3¢d) 5(a)(ii) The informationnecessary to demonstrate that the operation will
return all affected groundwater, including affected groundwater within the production zone, receiving strata,
and any other areas, to a condition such that its quality of use is equal to or better than, and consistent with,
the uses for whichthe water was suitable prior to the operation by employing the best practicable technology.
Such a demonstration shall be made by showing that, through the employment of the best practicable
technology, as defined in W.S. § 35-11-103(H():

(A) %ccondmorrmd-quahtyofaAllaﬁ'ected groundwater will be returned to background
or-better;or: as close to_preminin and tity as practicable. At a minimum, the groundwater will

be returned to a quality of use, on a parameter by parameter basis, equal to and consistent with the uses for
which the water was suitable prior to the commencement of the operation.
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with-uses—for-which-the—water-was—suttable—prior-to-the—commencement-of the-operation:  In making a
determination of whether a demonstration has been made by the operator that the best practicable technology
has been applied and the water quality and quantity has been returned as close to premining quality and
quantity as practicable, on a parameter by parameter basis, the Administrator shall, at a minimum, take the

win in ideration;

inj i with the health and well
ife affected:

er
dlife, aquatic life and pl

afl

(I}  The social and economic value of the source of pollution;
(II)  The social and economic value of the impacted aguifer;
(IV)  The prionty of location in the area involved;

[\%) Ihe technical practicability and economic reasonableness of reducing or
eliminating the source of pollution;

(VI) The effect upon the environment; and

(VIIT) The potential impacts to other waters of the state.

This section of Chapter 11 was the subject of considerable discussion during the August
1997 Advisory Board meeting and the November 1998 EQC hearing. The proposed
rule shown above is largely derived from the Advisory Board discussions. However,
after the later discussions andfurther review, the LOD believes that additional changes
were necessary to avoid regulatory considerations receiving greater weight than
statutory requirements. The purpose of the following review is to summarize the critical
statutory, regulatory, and technical issues that need to be considered for this section.
Specific changes to the language developed from the earlier discussions are noted at the
end of the review.

STATUTORY, REGULATORY, AND TECHNICAL ISSUES

The statutes, the existing LOD rules and regulations, and the existing WQD rules and
regulations all specify restoration requirements. The statutory definition of
“groundwater restoration” in W.S. § 35-11-103(f)(iii) is:

"the condition achieved when all groundwater affected by the
injection of recovery fluids is returned to a quality of use equal to or
better than, and consistent with the uses for which the water was
suitable prior to the operation by employing the best practicable
technology,” :
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where "best practicable technology" is defined as:

"a technology based process justifiable in terms of existing
performance and achievability in relation to health and safety which
minimizes, to the extent safe and practicable, disturbances and
adverse impacts of the operation on human or animal life, fish,
wildlife, plant life and related environmental values;" (W.S. § 35-11-

103()(1)-

The existing LOD rules and regulations (Chapter 11, Section 3(d)(i)) state that
groundwater must be restored to "background or better" through the use of “best
practicable technology” (as defined in the statues) or, if background cannot be
achieved, the groundwater must be restored to "a quality of use equal to and consistent
with uses for which the water was suitable” before mining.

The WOD rules and regulations (Chapter 8, Section 4(d)(viii)(B)) states that:

"4 discharge into a Class V (Mineral Commercial) Groundwater of
the State shall be for the purpose of mineral production and shall not
result in the degradation or pollution of the associated or other
groundwaterunless the affected groundwater quality can be returned
to background or better quality afte mining ceases, by a reduction
or elimination of pollution; or in the waste of other water resources.
If it has been determined by the Administrator that a return to
background quality cannot be achieved, the affected groundwater
will, at @ minimum, be returned to a condition and quality consistent
with the pre-discharge use suitability of the water,"

where "background” is defined as:

"the constituents or parameters and the concentrations or
measurements which describe water quality and water quality
variability prior to a subsurface discharge." (WQD, Chapter 8,
Section 2(b))

The in situ mining industry has commented that it is difficult to plan for restoration
when it is unclear what the restoration standard will be (i.e., background or class of
use) because of the uncertainty as to how the term "background” in the LOD and WQD
regulations relates to the statutory definition of groundwater restoration.

Industry, LOD, and WQD have historically based evaluations of use, in part, on the use

classifications in Chapter 8 of the WQD regulations, and additional insight on the
interpretation of these regulations was provided in Kerr-McGee Nuclear Corporation
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vs. Robert E. Sundin et. al., Civil Action No. 92-472, I*' Judicial District, Laramie
County, Wyoming (December 30, 1982):

“If the Administrator determines that it is not feasible for the applicant to
return the Class V groundwater to background levels, then the applicant
will be allowed to return the groundwater to a level consistent with the class
of groundwater in existence prior to the commencement of mining. For
groundwater which was consistent with Class I, Il, IIl or Special A uses,
Table I, on pages 9 and 10 of Chapter 8, Wyoming Water Quality Rules and
Regulations, shall be used to establish the constituent levels to which the
applicant will be required to restore the groundwater, on a parameter-by-
parameter basis.”

However, evaluations of use must also be based on the two key aspects of the
underlying statutory requirement: (1) "quality of use equal to or better than"; and (2)
"consistent with the uses for which the water was suitable." Itisimportaat to recognize
that the WQD classification is based on use first (if the water is in use) and on ambient
water quality if the water is not already in use. For example, in agricultural
applications, the tolerances of different plants to a constituent such as chloride vary.
Therefore, water that does not fall within the WQD Class Il standard (Agriculture) may
actually be in use for a specific agricultural application. In addition, it is important to
recognize that there are other water quality parameters than those listed on Table Iin

WQD’s Chapter 8.

For example, in situ mines may use bicarbonate (HCO;) as one of the parameters for
detecting excursions because bicarbonate is part of the lixiviant. Therefore, the
‘baseline’ or ‘background’ bicarbonate concentration and variability of that
concentration must be determined prior to mining so the mines can monitor for
increases in the concentration (which would indicate an excursion). Similarly, in situ
mines evaluate ‘baseline’ or 'background’ concentrations of calcium and magnesium
prior to mining, in part because these parameters affect water hardness and chemical
reactions. If the concentrations of these parameters change as a result of pH changes
Jrom the lixiviant injection, they may impact equipment and processing. Therefore, if
a mine impacts the concentrations of parameters other than those listed in WQD's
Chapter 8, then those concentrations need to be returned to the ‘baseline’ (or
‘background’) concentrations to ensure that the restoration returns the water to a
quality "consistent with the uses for which the water was suitable.”
In addition, WQOD's classification parameters and concentrations may change as the
pressures on groundwater supplies and knowledge of health impacts and other use
considerations increases in this state and nationwide.

In summary, the ‘two-phase’ approach in the existing rules ((4) Background and (B)
Class of Use) is more reflective of the statutory requirement (and subsequent court
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interpretation). Therefore, the proposed rules should also reflect the statutory
requirement first and then be complemented by, rather than supplanted by, the
regulatory scheme for groundwater classification in WOD's rules and regulations.

SPECIFIC CHANGES TO LANGUAGE DEVELOFPED IN EARLIER DISCUSSIONS

Inproposed Chapter 11, Section 5(a)(xiii)(4), the in situmining industry suggested that
the term "background" be replaced with the term "premining condition;" however,
because the term “condition” is vague, LOD has proposed the more definitive phrase
"quality and quantity.” Similarly, in proposed Chapter 11, Section 5(a)(xiii)(B), the in
situ mining industry suggested that the existing wording be changed to:

. "In making a determination of whether a demonstration has been
made by the operator that the best achievable condition, on a
parameter by parameter basis has been met, the Administrator shall,
at a minimum, take the following factors into consideration:"...

However, the phrase "best achievable condition” is vague, therefore, for more
definitive language and to provide better continuity between subsections (4) and (B),
the LOD has proposed the following language:

"In making a determination of whether a demonstration has been
made by the operator that the best practicable technology has been
applied and the water quality and quantity has been returned as close
to premining quality and quantity as practicable, on a parameter by
parameter basis, the Administrator shall, at a minimum, take the
following factors into consideration:"...

The itemized list of factors that the Administrator needs to take into consideration is
developed from several sources and is not in any particular order of importance.
Subsections I, I, IV, V, and VI are taken from W.S. § 35-11-302(a)(vi)(4) - (E).
Subsection Ill is based on the developing concepts of looking at all aspects of economic
impact (such as analysis frameworks being developed by the EPA for analyzing the
impacts of proposed regulations) and the increasing importance of groundwater
resources (e.g., National Research Council, Valuing Ground Water - Economic
Conceptsand Approaches, National Academy Press, 1997). Subsection Vi isreportedly
from the earlier discussions of the restoration requirements and fits in well with
concerns about impacting areas outside aquifer exemption areas.

%k sk sk k ok ok %k %k k %k %k %k ok %k sk %k %k k k %k k %k 3k

Chapter 11, Section 5(a)(iii) On next page...
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PROPOSED RULE ADOPTION EPA RULE

Chapter 11 Section 5(a)(iii) A plan for well | 40 CFR 144.51(0) A Class..IIl permit shall

air. and conversion as required by | include...conditions which meet the applicable
Section § of this Chapter. requirements of § 146.10 ofthis chapter to insure that

plugging and abandonment of the well will not allow
the movement of fluids into or between USDWs.
Where the plan meets the requirements of §146.10 of
this chapter, the Director shall incorporate it into the
permit as a permit condition....For purposes of this
paragraph, temporary or intermittent cessation of
injection operations is not abandonment.

The cross-reference to Section 8 is included for easier reference and to note that this
information needs to be in the Reclamation Plan portion of the application.

* %k %k ok k %k dk %k ok %k k k k k k %k %k 5k k *k k % ¥

Chapter11, Section3(dyfxi)S(a)(iv) A proposed time schedule for achieving reclamation, including
commitments that reclamation shatt-be-compteted-withintwo-years—followinggroundwaterrestoratton  of
mining-related surface disturbances m any mining area shall be completed within two years following approval
of groundwater restoration in that area and that reclamation of all mining-related surface disturbances shall be
completed within two years following approval of final groundwater restoration within the permit area.

The phrase "shall be completed within two years following groundwater restoration”
is in Section 2(a) in the current rules. Because in situ mining and restoration are
conducted by wellfield, the proposed changes are intended to tie the two-year time
frame to the actual in situ approach.

% %k %k k Kk k %k ok ok k k *k k k %k %k %k k * k *k %k %

Chapter 11, Sectlon S(d)(n) inaccordmrcc—wﬁh—paragmph—ﬁ)—cﬁfnrsnbsccﬁmrﬁmdxnmof

This subsection is proposed for repeal because it required submittal of essentially the
same information as Section 3(d) (i), now presented as Section 5(a)(ii) above.

% %k k k %k ¥ %k %k %k %k k %k ok ok %k *k *k *k * * %k *k %k

Chapter 11, Section 3(djGii) S(a)(¥) A contour map showing the approximate postreclamation
surface contours for affected lands and the immediate surrounding areas if the operation will substantially alter
the premining contours.

%k 3k 3k k Kk k k %k k k k k %k %k k ok k k k k %k F ok
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Chapter 11, Section 3(d)iv) 5(a)(vi) Procedures for reestablishing any surface drainage that may
be disrupted by the mining operation.

sk ok dk ¥ %k *k k %k ok &k ok %k ok k *k 3k %k %k k 5k *k %k *k

Chapter 11, Section 3(d)(+) S(a)(vii) Procedures for the reclamation of any temporary diversion
ditches or impoundments.

%k ok sk ok %k ok ok ok ok %k %k ok %k 3k k k %k Kk ok k k k %k

Chapter 11, Section 3(d)tvD) 5(a)(viii) Procedures for permanently disposing of any toxic or
acid-forming materials.

s sk ok dk %k ok ok dk ok ok %k %k 3k ok %k %k k k Kk %k %k %k %

Chapter 11, Section 3td){vii) 5(a)(ix) Procedures for removing and disposing of structures used in
conjunction with the mining operation.

d ok ok ok dk ok sk ok ok dk ok dk dk &k k %k %k *k k %k k %k %k

Chapter 11, Section 3¢td)tviit) 5(a)(x) Procedures for mitigating or controlling the effects of
subsidence.

%k ok %k %k ok sk dk ok k ok sk k ok k k %k %k %k %k k k %k %

Chapter 11, Section 3td)tix) S(a)(xi) Procedures for ground surface preparation, depth of topsoil
replacement, erosion control and water conservation practices.

& ok ok ok ok ok ok dk ok ok dk ok ok Kk %k Kk Kk ok k k k %k %k

Chapter11, Section 3(d){x) 5(a)(xii) Procedures forrevegetationso-as to return the affected lands

to the proposed postmining land use and procedures forevaluationofrevegetation success in accordance with
Chapter 3, Section 2(d).

The phrase "so as” has been removed for editorial reasons.

The phrase "procedures for evaluation of revegetation success” has been added to
ensure that the operator’s proposed method of sampling reclaimed areas and the
designation of a bond release comparison unit is reviewed and approved by the LOD

staff.

sk ok ok ok ok ok sk %k ok sk ok ok %k k ok ok %k k k k *k %k %k
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Chapter 11, Section 3(d)txif) S(a)(xlii) The estimated costs of for reclamationas computed
in accordance with established engineering principles, including, but not limited to:

A
(B)
©
D)
(E)

Cost of removing and disposing of structures:;

Cost of topsoiling and reseeding all affected lands:;

Cost of facilities, materials, and chemicals used for groundwater restoratiorr;
Cost of capping, plugging, and sealing of all wells:; and

Costs for personnel working on reclamation-related activities.

ok o sk % % %k %k k % ok k k %k ¥ *k &k * % %k * k % %

The authorityto amend and adopt these rules is provided by W.S. §§ 35-11-102, 35-11-112(a) (1), 35-11-
405(a), 35-11-426(a), 35-11-427, 35-11-428, and 35-11-803(a).
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11. Proposed Rule Adoption: Chapter 11, Section 6

Section 6. Well Location, Depth Intervals, and Completion Requirements.

LQD Chapter 11, Section 6(a)  The methods for well construction shall be approved by the
Admnusuator and mcluded in the p_emt or Rgsearch and Development Testmg L1cense application (per

Per 40 CFR 144.52(a)(1), the well construction requirements are considered permit
conditions.

This section consolidates well construction requirements from the Water Quality
Division (WQD) Rules and Regulations, the Wyoming State Engineer’s Office, and
requirements proposed for adoption from counterpart EPA rules - most of the well
construction requirements are from Sections 65 through 69 of Part G of Chapter 13 of
the WQD Rules and Regulations.

§64(a) copied to & modified in $6(B)(i)
$64(®) . copied to & modified in $6(b)(iv)
$65 Introduction copied to & modified in $6(c)
$65(a),(b),&(d) consolidated infreplaced with $6(c)(i), (i) &(iv)
$65(c) copied to & modified in $6(c)(v)
$65(e) ~ copiedto & modified in $6(c)(iii)
§66(a) copied to & modified in _ $6(b)(iii)
$67(a) consolidated in $6(d)
$67(b) copied to & modified in $6(e)
$68 consolidated infreplaced with $6(c), (c)(ii), & ()(iv)
$69 consolidated in $6(1)

% %k ok % % %k ok ok &k ok &k %k %k %k %k k k k % k %k k¥ *

Chapter 11, Section 6(b) On next page...
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WQDB-Chapter-H;Sections 64766;and69 LQD Chapter 11, Section 6(b) W—e-t
Focatton/Sttmg:  In_selecting well locations, capping wells, and maintaining well caps, the following
requirements apply;

64(a) 6(b)i) The top of the casing shall terminate above grade. Where possible, the top

of the casing shall terminate or above any known conditions of flooding from runoff or standing water:, and
un well slope awa e well to direct sSurface drainage shatt-be-directed away

69ty 6(b)(i) The well opening shall be closed with a watertight cover to prevent the
introduction of undesirable material into the well and to msure-pubtic assure the safety of humans and animals

whenever the well is not in use or when maintenance is being performed on the well.

66¢a) 6(b)(iii) Openings into the top ofthe well which are designed to provide access to the
well, e.g., forinjection, production, sampling, and measuring water levels, chiormating-addinggraveletes shall

rotected against entrance of surface waters or foreign matter by 1 ation of water tight caps or plu

domxtumcd—md—scrccncd—"{}”—bcnds A]l__o_mg_ ﬂwics—crc-mcs—cracks-ttcﬁ MM_A
sounding tube, taphole with plug or similar access for the introduction of water level measuring devices or for

access for wirmg or tubing for permanent downhole measuring devices maybe affixed to the casing ofthe well
as ]ong as the proper seal 1s maintained. ﬁtccsrpoﬁrforwatcﬁcvd—m—prcsmmcasrmg—dcvm

64by 6(b)(iv) Where a well is to be near a building or powerlines, the well shall be located

ata distance from the building and powerlines to provide access for repairs, maintenance, sampling, and similar

work. At a minimum, a well must clear any projection from a building by three feet and clear any powerline
by ten feet.

This proposed section combines requirements from three separate sections in the WQD
Rules and Regulations. The WQD Rules and Regulations generally include section
headings (e.g., Well Location/Siting); in contrast, the LQD Rules and Regulations
generally include an introductory phrase or sentence. Therefore, several of the
proposed changes in this section are for format consistency.

Proposed Section 6(b)(i): In situ wells cannot be located in intermittent or perennial
drainages; however, because of ore distribution, a few in situ wells are or may be
located within ephemeral drainages, whichmay be flooded on occasion. Therefore, the
WQD rule, which is applicable to a broad spectrum of wells, has been modified to more
accurately reflect the specific concerns related to in situ wells.
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Proposed Section 6(b)(ii): Access to in situ mines is generally controlled; therefore,
specifying public safety is not considered necessary, although a reminder about safety
is considered appropriate. Specifications on clearance for buildings and powerlines is
from the SEO Rules and Regulations (Part IlI, Chapter III, Section 3).

Proposed Section 6(b)(iii): As noted above, many of the WQD requirements for well
openings are applicable to a broad spectrum of wells. In addition, many in situ wells
are now equipped with dedicated, downhole measuring devices. Therefore, the
requirements have been modified to more accurately reflect the specific concerns
related to in situ wells.

Proposed Section 6(B)(iv): Most in situ wells are sampled on a regular basis; therefore,
the last phrase has been added as a reminder that well access is needed for sampling
as well as maintenance.

% ok %k %k %k %k ok %k ok ok dk %k %k ok dk & k %k ok %k * %k %

WQl}ehapterH—Secﬁom-GS'and'GS LQD Chapter 11, Section 6(9) Smihgﬂ-:cﬁmulerpacc:

slnﬂcw-subsm'facrwatcrs' A;m@.&ls_shaulx_m@m p_gyxd;qzm@mxn_fg:m_mmg_mﬂ
corrosion;; to assure structural integrity of the casing;; to stabilize the upper formations=; protect the annular

ace against contamination or pollution by entrance of surface and/or shattow subsurface waters; and prevent
migration of water from one aquifer or water-bearing strata to another in accordance with the following

(65)6:)&-(6) 61c)m The dnll hole shall be of sufﬁment dlameter for adguate sealmg anc_i,

shall be at least two mches, as measured mend@mar from the drill hole wall to the outer casing wall or
between the walls of outer and inner casing. and not less than three times the size of the largest coarse
aggregate used in the sealing material. : '

68@&(!7) 6(c)(n) All of the annular space, except that portlon in the aquifer or water-

65(e)&68¢e) 6(c)(jii) Placementofseat: Before placing the seal ]oosecu
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6(c)(iv) The sealing material shall be placed from the bottom to the top of the intervalto be
sealed. and, when possible, placed in one continuous operation. The fluid used to force the final sealing
material through the casing shall remain under pressure, to prevent back flow, until the sealing material s set.
If settling occurs during setting of'the sealing matenial, additional material must be placed to bring the level of
the sealing matenal to the ground surface.

65(e)&68(c) 6(c)(v) Sealing matenial shall consistofneat cement grout, sand-cement grout,
nite clay or ing th win 1 m

erl itute B "R ended tices for Testing Qil-Well

Cements and Cement Additives” (22™ ed., 12/1997, with Addendums 1 (10/1999) and 2 (11/2000).

Materials used as additives for Portland Cement mixtures in the field shall meet the requirements of ASTM
C494/C494M-99ae] "Standard Specifications for Chemical Admixtures for Concrete” (2001) or API RP

10B "Recommended Practices for Testing Qil-Well Cements and Cement Additives" (22" ed.. 12/1997, with
Addendums 1 (10/1999) and 2 (11/2000).

65tc)fi) 6{c)(V)(B) Neat cement shall be composed of one sack of Portlan
4 pounds) to 4'4 to 6 clean water,
65¢e)tii) 6(cHvHC) Sand-cement grout shallbe composed ofnotmore thantwo parts

by weight of sand and one part of Portland cement to 4% to 6% gallons of clean water per sack of cement.

650ty 6(c)(v)(D) Concrete used shall be "Class A"or "Class B". Aggregates shall
meet the requirements of ASTM C33-01 "Standard Specifications for Concrete Aggregates" (2001).

6560t 6(c)(VX(E) Special quick-setting cement, retardants to setting, and other

additives, mcluding h ted Ime to make the mix more fluid or bentonite to make the mix m an
educe shrinkage ma used.

65 vD 6(c)V)(F) Bentonite clay mixtures shall be composed ofbentonite clay and
clean water thoroughly mixed before placement so that there are no balls, clods, ete or other features that

could reduce the effectiveness of the seal.

65(c)tvit) 6(c)(V)(G) Used drillers mud or cuttings orchips from drilling the borehole
shall not be used as sealing matenial.

65(c)(vitd 6(c)(V)(H) Ihe minmum time that must be allowed for materials containing
cement t0 "set" shall be in accordance with (ASTM) C150-00 "Standard Specifications for Portland Cement”
(2000) or American Petroleum Institute (API) RP 10B "Recommended Practices for Testing Qil-Well
Cements and Cement Additives" (22™ ed., 12/1997, with Addendums 1 (10/1999) and 2 (11/00). When
necessary these times may be reduced by use of accelerators as determined by the well contractor,
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As noted in the SOPR for Section 6(a), many of the WQD requirements are for a broad
spectrum of wells; therefore, the requirements have been condensed. Also as notedin
the SOPR for Section 6(a), the WQD Rules and Regulations generally include section
headings (e.g., Well Location/Siting); in contrast, the LOD Rules and Regulations
generally include an introductory phrase or sentence. Therefore, several of the
proposed changes in this section are for format consistency.

Proposed Section 6(c)(i): The proposed changes from the WQD Rules and Regulations
clarify that sealing is needed whether a single casing is installed in the drill hole or both
inner and outer casings are installed and specifies the annular space and seal thickness
that are considered the minimum necessary for obtaining an adequate seal. The
Jollowing diagram (Figure 1) illustrates the requirements:

¢ Well Cap L Well Cap
Ground Surface J

seal

14" diameter drill hole

10" diameter casing

8" diameter drill hole

4" diameter casing

seal
8" diameter drill hole

4" diameter screen 4" diameter casing

gravel pack
4" diameter screen

gravel pack

Also applicable to open-hole completions

Not to Scale

Figure 1

Well Construction Diagram
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Proposed Section 6(c)(ii) and (iii): As noted above, many of the WQD requirements are
applicable to a broad spectrum of wells. T herefore, the requirements have been
modified to more accurately reflect the specific concerns related to in situ wells.

Proposed Section 6(c)(iv): Thecorresponding WQD requirements are intended for wells
that are sealed from the surface downward. As this is not the method commonly used
by (or considered appropriate for) in situ wells, the proposed rule reflects the method
used by (and appropriate for) in situ wells.

Proposed Section 6(c)(v): The proposed rule is essentially the same as the WQD rule,
with minor editorial changes (e.g., in §6(c)(v)(G), chips and cuttings are generally

considered synonymous) and the addition of dates so the reference is specific.

% %k ok % ok ok %k %k ok ok k &k k ok ok ok ok ok ok %k &k %

WOD-Chapter-11;-Section67(a) LQD Chapter 11, Section 6(d) Easing- The casing chall:
i ili : apse during installation as well as drillhole wall integrity when

Based on experience and industry practice, only a few types of casing have been found
to be appropriate for in situ mining; therefore, the list of casings found in the Water
Quality rules at Chapter 13, Section 67(a) is not presented here.

% ok %k ok ok ok ok ok ok ok ok ok dk dk ok ok sk ok ok k ok Kk Kk

As noted above, many of the WQD requirements are applicable to a broad spectrum of
wells. Therefore, the requirements have been modified to more accurately reflect the
specific concerns related to in situ wells.
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WOB-Chapter-H;-Sectiom69 LQD Chapter 11, Section 6(f)

Well development shall:

69%a) 6(f)(i) Be done bymethods whichwill not cause damage to the wellor cause adverse
subsurface conditions that may destroy barriers to the vertical movement of water between aquifers; and

69¢c) 6(f)(ii) Include documented deviation checks.

Several of the requirements in the corresponding WQD ruleare not applicable to in situ
rules or are covered elsewhere in the proposed in situ rules; therefore, this section is
shorter than the corresponding WQD section.

% %k dk ok %k %k ok ok %k ok %k %k ¥k %k %k k sk %k k %k k %k *

Chapter 11, Section 6(g) For_Class III injection wells, the following construction
i ts are in addition to the irements listed in (a) throu f this Section:
PROPOSED RULE ADOPTION EPARULE
Chapter 11, Section 6(g)(}) Appropriate Jogs | 40 CFR 146.32 Construction requirements.
and other tests shall be conducted during the drilling | (b) Appropriate logs and other tests shall be
d 1 w_Cl wells. conducted during the drillingand constructionof new
ipti € knowl 1 Class ITI wells. A descriptive report interpreting the

analyst interpreting the results of such logs and tests
shall be submitted to the Administrator. The logs
and tests appropriate to eachtype of Class IIT well
shall be determined based on the intended function,
depth. construction and other characteristics of the
well, availability of similar data in the area of the
drilling site and the need for additional information
that may arise from time to time as the constructio
e well pr viation ch 1
ucte les wh ilot holes an

reaming are used, unless the hole will be cased and
sealed by circulating the sealing material to the
surface. Where deviation checks are necessary,
thev shall be conducted at sufficien uent

intervals to assure that vertical avenues for fluid

migration are not created during dnlling.

results of such logs and tests shall be prepared by a
knowledgeable log analyst and submitted to the
Director. The logs and tests appropriate to eachtype
of Class III well shall be determined based on the
intended function, depth, construction and other
characteristics of the well, availability of similar data
in the area of the drilling site and the need for
additional information that may arise from time to
time as the construction of the well progresses.
Deviation checks shall be conducted on all holes
where pilot holes and reaming are used, unless the
hole will be cased and cemented by circulating
cement to the surface. Where deviation checks are
necessary they shall be conducted at sufficiently
frequent intervals to assure that vertical avenues for
fluid migration in the form of diverging holes are not
created during drilling.
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PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 6(g)(ii) Al Class IIT welis

shall be cased and sealed to prevent the migration of
fluids into or between underground sources of
water. The casing and sealing material used in the
construction of each newly drilled well shall be
designed for the life expectancy of the well. In
nine_and o o an :
en e foll
considered:
(A) Depth to the production zone;
(B) Injectionpressure, external pressure, internal
pressure, axial loading, or other factors as
determined by the Administrator;
(C) Drill hole annular space;
(D) Size an e of all
1 s, diameter, nominal wei en; joint
specification, and construction material);
(E) rrosiveness ofinjected fluids and formaton
fluids;
(F) Lithology of receiving strata and confining

zones; and

(G) Type and grade of sealing material,

hall be

40 CFR 146.32 Construction requirements.
(a) All new Class [I wells shall be cased and
cemented to prevent the migration of fluids into or
between underground sources of drinking water.
The Director may waive the cementing requirement
for new wells in existing projects or portions of
existing projects where he has substantial evidence
that no contamination of underground sources of
drinking water would result. The casing and cement
used in the construction of each newly drilled well
shall be designed for the life expectancy of the well.
In determining and specifying casing and cementing
requirements, the following factors shall be
considered:

(1) Depth to the injection zone;

(2) Injection pressure, external pressure, internal
pressure, axial loading, etc;

(3) Hole size;

(4) Size and grade of all casing strings (wall
thickness, diameter, nominal weight, length, joint
specification, and construction material);

(5) Corrosiveness of injected fluids and formation
fluids;

(6) Lithology of injection and confining zones; and
(7) Type and grade of cement.

The "waiver"” portion of the EPA rule is not proposed for adoption because the
subsurface conditions and groundwater concerns in the State are such that it is unlikely
a "waiver" of this type would be advisable. In addition, an applicant can still apply for

a variance under W.S. § 35-11-601.

For consistency with Section 6(c), the term “cement” has been replaced with “seal.”

% %k ok %k k k k %k k ok ok ok ok %k k ok ok k %k k k *k %k

Chapter 11, Section 6(h) The following monitoring well construction requiremnents are in addition to
the requirements listed in (a) through () of this Section:
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PROPOSED RULE ADOPTION

EPA RULE

Chapterl1,Section 6(h)(i) Where injection is
into a receiving strata which contains water with
less than 10,000 i er liter Total
Dissolved Solids (TDS), monitoring wells shall be
loted | l fuct |
W, whi d
versel e in i
ated 1 hi
:  iniection fluid by-
products, or formation fluids outside the mining
area or zone. If the operationmay be affected by
subsidence or catastrophic collapse, the monitoring
wells shall be located so that they will not be

physically affected.

40 CFR 146.32 Construction requirements.

(e) Where injection is into a formation which contains
water with less than 10,000 mg/l TDS monitoring
wells shall be completed into the injection zone and
into any underground sources ofdrinking water above
the injection zone which could be affected by the
mining operation. These wells shall be located in such
a fashionas to detect any excursion of injection fluids,
process by-products, or formation fluids outside the
mining area or zone. If the operation may be affected
by subsidence or catastrophic collapse the monitoring
wells shall be located so that they will not be
physically affected.

sk ok sk ok ok ok %k ok 3k ok %k ok k ok k k ok Kk ok k Kk ok %k

PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 6(h)(ii) Where injection is
into a receiving strata which contains water with
greater than 10,000 mg/1 TDS, no monitoring wells
are necessary in the production zone.

40 CFR 146.32 Construction Requirements.
(f) Where injection is into a formation which does not
contain water with less than 10,000 mg/1 TDS, no
monitoring wells are necessary in the injection
stratum.

% %k %k %k %k %k %k %k ok ok %k k ok %k %k k& k k k k ok *k %k

PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 6(h)(iii) Where the

injection wells penetrate an Underground Source
of Water (USW) in an area subject to subsidence
or catastrophic collapse, an adequate number of
monitoring wells shall be completed into the USW
to detect any movement of injected fluids, process
bv-products or formati ids 1

The monitoring wells shall be located outside the
physical influence ofthe subsidence or catastrophic
collapse.

40 CFR 146.32 Construction Requirements.

(2) Where the injection wells penetrate an USDW in
anarea subject to subsidence or catastrophic collapse
an adequate number of monitoring wells shall be
completed into the USDW to detect any movermnent of
injected fluids, process by-products or formation
fluids into the USDW. The monitoring wells shall be
located outside the physical infteence of the
subsidence or catastrophic collapse.

%k sk %k ok ok k k ok sk ok sk ok ok ok ok k k k Kk Kk k %k %k
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PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 6(h)(iv) In determining the
number, location, and construction of the
monitoring wells and frequency of monitoring, the
following criteria shall be considered:

{A) The uses for which the groundwater in the
receiving strata is suitable under premining
Quality Division Rules and Regulations (as
amended March 12, 1993), in any aquifer affected
or potentially affected by the injection o ion;
(B) The proximity of the injection operation to
points of withdrawal;
(©) The local geology and hydrology;
(D) The operating pressures and whether a
negative pressure gradient is being maintained;
{E) The nature and volume of the recovery fhud,
e formation flui d the process by-products;
and
(F) The injection well density.

40 CFR 146.32 Construction requirements.

(h) In determining the number, location, construction
and frequency of monitoring of the monitoring wells
the following criteria shall be considered:

(1) The population relying on the USDW affected or
potentially affected by the injection operation;

(2) The proximity of the injection operation te points
of withdrawal of drinking water;

(3) The local geology and hydrology;

(4) The operating pressures and whether a negative
pressure gradient is being maintained;

(5) The nature and volume of the imected fluid, the
formation water, and the process by-products; and

(6) The injection well density.

The Wyoming Statutes and Regulations require protection of the quality of the water
for both actual and potential uses, which may include domestic, agricultural, or
livestock uses (W.S. § 35-11-102 & 35-11-103(f)(iii); WQD Rules and Regulations,
Chapter 8, Section 3(c)). Therefore, the proposed language specifies this broader
concern, rather than relying on the term "population"” for which a definition was not
found in the EPA rules and which is not necessarily applicable in rural settings.

In the proposed subsection 6(g)(9v)(B), the phrase "of drinking water” was not included
for two reasons. The first is to avoid confusion of the broad EPA definition of
"drinking water"” (water with a Total Dissolved Solids concentration less than 10,000
milligrams per liter) with the WQOD groundwater classification system (WQD Chapter
8, Section 4). The second is that any groundwater withdrawal, regardless of quality,
could affect the production/injection balance in a wellfield and, as a result, the design

of the monitoring system.

* %k ok dk ok ok % %k sk %k ok ok ok ok ok k %k %k k k ok ¥ %k

The authority to adopt these rules is generally provided under W.S. §§ 35-11-102, 35-11-112(a)(i), 35-

11-426(a), 35-11-427, 35-11-428(a)(iii)(C)&(F), and 35-11-431(a)(vii).
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12. Proposed Rule Adoption: Chapter 11, Section 7

Section 7. Mechanical Integrity Testing (MIT) of Class 111 Injection Wells.

Chapter11,Section7(a) A scheduleand methods for Mechanical Integrity Testing shall be approved
by the Administrator and includedinthe it or Research and Development Testing License application (per
Section 4(a)(xvi) ofthis Chapter) and shall constitute conditions ofthe permit. The schedule and methods shall

he followi N ;

The EPA rule at 40 CFR 144.52(a)(5) requires that the monitoring and reporting
requirements are considered permit conditions:

40 CFR 144.52 Establishing permit conditions.

(a)...Permits...shall contain the following requirements, when
applicable.

(5) Monitoring and reporting requirements as set forth in 40 CFR
part 146. The permittee shall be required to identify types of tests
and methods used to generate the monitoring data....

% %k %k ok ok %k sk %k %k ok ok %k %k ¥k %k ok k *k %k k *k *k %

PROPOSED RULE ADOPTION EPA RULE

Chapter 11, Section 7(a)(i) The operator ofa | 40 CFR 144.51(q). Duty to establish and maintain
Class IIT well shall establish mechanical integrityas | mechanical integrity.

defined in Section 1 of this Chapter for each well | (1) The owner or operator of a Class..III well
prior to commencing injection and shall maintain | permitted under this part shall establish prior to
mechanical integrity for each well until it is plugged | commencing injectionor ona schedule determined by

r converted in accordance with ion 8 of this | the Director, and thereafter maintain mechanical-
Chapter, : integrity as defined in §146.8 of this chapter...

40 CFR 144.12 Prohibition of movement of fluid
into underground sources of drinking water.

(a) No owner or operator shall construct, operate,
maintain, convert, plug, abandon, or conduct any
other injection activity in a manner that allows the
movement of fluid containing any contaminant into
underground sources of drinking water...

The definition in 40 CFR 146.8 is the definition included in Chapter 11, Section 1 of
these proposed regulations.

The rule in 40 CFR 144.12 (in the proposed Section 11(d) of this Chapter) is cited
because establishment of mechanical integrity is one of the primary methods used to
ensure that mining fluids do not moved to prohibited zones.

% %k ok ok sk ok ok %k %k %k %k ok %k dk k %k k %k %k k k k %k

Package 1L (03/26/02) Draft Proposed Rules - Page 67



PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 7(a)(ii) For demonstrating

mechanical integrity as defined in Section 1 of this
Chapter:
(A) One ofthe following methods must be used to
evaluate the absence of significant leaks in the
casing, tubing or packer:
(I} Following an initial pressure test, monitoring
fihe tubi ; s pre thsuffici
e ive, as de ]
l frmini bl . 1
pressure different from atmospheric _pressure
measured at the surface: or
(ID) Pressure test with hiquid or gas.

(B) One ofthe following methods must be used to

etermine _the ne f _sipgnificant j

movement into an underground source of water
through vertical channels adjacent to the injection

bore:
(I) The results ofa temperature or noise
log: or

(I) Where the nature ofthe casing precludes
the use of the logging techniques prescribed above,
cementing records demonstrating the presence of
adequate cement to prevent suchmigrationshallbe
provided: or

(III} Where the Administrator elects to
rely on cementing records to demonstrate the

absence of sieni fluid movement, the

monitoring program prescribed by Section 14 of
this apter shall be designed to_verify the

absence of significant fluid movement.

(C) The Administrator may allow the operatorto
use a test to demonstrate mechanical integrity other
than_those listed in subsection (A) above. To
obtain _approval, the Administrator _with
concurrence of the Director shall submit a written
request to the EPA, which shall set forth the
proposed test and all technical data supporting its
use. The EPA shall approve the request if it will

reliably demonstrate the mechanical integrity of
wells for which its use is proposed. Any altemnate

method approved by the EPA shall be publishedin

40 CFR 146.8 Mechanical integrity.
(a) [Definition in Chapter 11, Section 1]

(b) One of the following methods must be used to
evaluate the absence of significant leaks under
paragraph (a)(1) of this section:
(1) Following an initial pressure test, monitoring of the
tubing-casing annulus pressure with sufficient
frequency to be representative, as determined by the
Director, while maintaining an annulus pressure
different from atmospheric pressure measured at the
surface;

(2) Pressure test with liquid or gas; or

(3) [Class IT wells only].
(c) One of the following methods must be used to
determine the absence of significant fhud movement
under paragraph (a)(2) of this section:

(1) The results of a temperature or noise log; or

(2) [Class II wells only]

(3) For Class IlI wells where the nature of the
casing precludes the use of the logging techniques
prescribed at paragraph (c)(1) of this section,
cementing records demonstrating the presence of
adequate cement to prevent such migration;

(4) For Class III wells where the Director elects
to rely on cementing records to demonstrate the
absence of significant fluid movement, the monitoring
program prescribed by §146.33(b) shall be designed
to verify the absence of significant fluid movement.

(d) The Director may allow the use of a test to
demonstrate mechanical integrity other than those
listed in paragraph [(b)] of this section with the written
approval of the Administrator. To obtain approval,
the Director shall submit a written request to the
Admunistrator, which shall set forththe proposed test
and all technical data supporting its use. The
Administrator shall approve the request if it will
reliably demonstrate the mechanical integrity of wells
for which its use is proposed. Any alternate method
approved by the Administrator shall be published n

Package 1L (03/26/02) Draft Proposed Rules - Page 68

—_— o — e — e e — — — — o — — — e — — — — — — — o — — — — — =



PROPOSED RULE ADOPTION EPA RULE

the Federal Register and maybe used in all States | the Federal Register and may be used in all States
unless its use is restricted at the time of approval | unless its use is restricted at the time of approval by

bv the EPA. the Administrator.
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Chapter 11, Section 7(a)(iii)

Nas NOot peen plugeed Or CONVEIICT d.

The existing LQOD rules (Chapter 11, Section 3(c)(vi)) (now Chapter 11, Section
4(a)(xvii)) require that the permit identify "[a] schedule and procedures to check for
mechanical integrity of injection wells prior to injection and at aminimum of every five
years of use.” Deletion of the phrase "of use" is proposed because the phrase is:
inconsistent with existing WQD requirements; so ambiguous as to raise technical and
regulatory concerns; contrary to EPA and WQD regulations; and not in keeping with
other state programs. The purpose of the following review is to summarize LOD'’s
concerns about the phrase "of use.” This section of Chapter 11 was also the subject
of considerable discussion during the November 1998 EQC hearing, and those
discussions are summarized below. However, after review of those discussions, the LOD
still believes that the proposed deletion of the phrase "of use" is necessary.

EXISTING WQD REQUIREMENTS

The existing WQD rules and regulations (Chapter 9, Section 7(a)(6)) include a
requirement that the mechanical integrity of an injection well be tested once every five
years:

Prior to the issuance of a permit for a subsurface discharge and at a minimum
of once every five years thereafter for the life of the permit, the operator shall
demonstrate and/or document, as required by the Administrator, the
mechanical integrity of the well or system.

In addition, the WOD rules and regulations Chapter 9, Section 70(a)(i)) require that the
operator of a well that has not been in service for a oneyear period to maintain the well
in such a way that “[t]he well has no defects which will allow the impairment of quality
of water in the well or in the water bearing formations penetrated.”

Therefore, the WQD rules and regulations include both a requirement that mechanical
integrity be checked once every five years and a requirement that, even if a well is not
in use, some assurance is needed that the well integrity is maintained. Periodic testing
of a well provides that assurance.
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TECHNICAL & REGULATORY CONCERNS RELATED TO THE AMBIGUITY OF THE TERM "IN
Use”

The integrity of a well declines due to factors such as: age of the casing and cement
seal; corrosivity of injection fluids (whether injected into that well or in circulation in
the wellfield); physical impacts on the casing (e.g., clogging of screens); or other
subsurface conditions (e.g., swelling and shrinking of clays) that may cause well failure.
Therefore, degradation of a well s integrity is not precluded even if a well is not actively
used for injection.

Even if a well is not actively used for injection, it may still be of use as a production
well or a monitoring well. Therefore, the meaning of terms like "in use,” "in service,"
"useful,” and "cessation of operations”" may shift over time, which can create
ambiguities as to when well testing and/or well abandonment are required. For LOD,
this is of increasing concern in recent years due to the number of injection wells which
are idled as production is cut back or, once an injection well fails a Mechanical
Integrity Test (MIT), it is simply no longer actively used as an injection well. For
example, one operator has over 200 wells that failed MITs but were not repaired
because the operator decided to not use them as injection wells. Such non-use of wells
or change in use of a particular well does not mean, however, that well integrity will not
be compromised or that a well does not need to be repaired before the well use is

changed.

The concerns about well degradation over time are illustrated by the graphs (Figures
2 and 3 on the following pages) which indicate an increase in MIT failures as wells age.
Both graphs are developed from the same data set which include all of the MIT tests for
one operator from the last three years. Figure 2 is a comparison of the number of MIT
Jailures in new wells and in wells that are being tested after five or more years of
service. Figure 3 is a comparison of the percentage of MIT failures in new wells and
in wells that are being tested after five or more years of service.
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Figure 2
Comparison of Pass/Fail Rate of MiTs on New Wells and Wells that are 5 or More Years Old
at One In Situ Mine
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Figure 3
Comparison of Pass/Fail Rate of MITs on New Wells and Wells that are 5 or More Years Old
at One In Situ Mine
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EPA AND WQD REGULATIONS

Such non-use, changes in use, and MIT failures are addressed in the Code of Federal
Regulations and WQD's Rules and Regulations either directly or indirectly. With respect
10 non-use, under both EPA and WQD regulations, abandonment (or at a minimum
maintenance) of a well is required within a specific time frame after the well is no
longer serving the purpose for which it was permitted, as discussed in the proposed
Chapter 11, Section 8, which begins on Page 67. With respect to changes in use, WQD
rules and regulations (Chapter 11, Section 62) require that "[b /efore a change of use
Jor an existing well can occur, construction standards...shall be met Jor the new use."
It is unlikely that an injection well which has failed an MIT would meet the construction
standards for any other potential use of that well.

Withrespect to MIT failures, per 40 CFR 144.51(g)(1), the owner or operator of a Class
IIT well "shall establish prior to commencing injection or on a schedule determined by
the Director, and thereafter maintain mechanical integrity...."(emphasis added)

Therefore, the Director (in this case the LQD Administrator) has the authority to

require a schedule for MIT. Similarly, when a Class Il well lacks mechanical integrity,
then:
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"ft]he Director may allow plugging of the well...or require the
permittee to perform such additional construction, operation,
monitoring, reporting and corrective action as necessary to prevent
the movement of fluid into or between [Underground Sources of
Drinking Water] caused by the lack of mechanical integrity.” (40
CFR 144.51(g)(2))

In addition, the LQD Administrator can impose additional conditions under 40 CFR
144.52(a)(9) "as are necessary to prevent the migration of fluids...." It is LOD's
understanding that the EPA uses this provision extensively, in part for MIT
requirements because of the lack of a specific time frame for MITs in the EPA Rules.
However, the lack of a specific time frame was based on industries’ assertions that well
lives would be less than five years in general (Federal Register, Vol. 45, No. 123, Page
42485, June 24, 1980), which is not the case in Wyoming.

Based on the above considerations, the LOD Administrator has the authority to require
corrective action and another MIT after an MIT failure, on the basis of the potential for
fluid movement rather than whether the well will be used for injection again. Also, per
40 CFR 146.34(a)(14), among the items the LOD Administrator must consider in
authorizing Class III wells is a contingency plan to cope with well failures "to prevent
the migration of contaminating fluids into underground sources of drinking water,”
again providing the authorityto require corrective action and another MIT on the basis
for potential for fluid movement. Given the number of injection wells in the state (over
4000 injection wells between two active in situ operations), it is more practical to
require testing on the basis of elapsed time, not just time in use of each well.

OTHER STATE PROGRAMS
A five-year MIT requirement is also not an unusual requirement. The Nebraska
Underground Injection Control (UIC) program requires:

"Demonstration of mechanical integrity pursuant to Chapter 16 at
least once every five years during the life of the well.” (Nebraska
Department of Environmental Quality Rules and Regulations, Title
122, Chapter 18, Section 003.03).

Similarly, the New Mexico UIC program requires that:
"Prior to well injection and at least once every fiveyears or more frequently

as the secretary may require for good cause during the life of the well, the
discharger must demonstrate that an effluent disposal well or in situ
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extraction well has mechanical integrity.” (New Mexico Water Quality
Control Commission Regulations, Title 20, Chapter 6, Part 2, Section 5204).

PREvVIOUS DISCUSSIONS
Both the Wyoming Mining Association and Power Resources, Inc. commented on this
section of the proposed regulations at the November 1998 EQC hearing. Both
requested that either the phrase "of use” or a variation of that phrase be retained and
expressed the opinion that the State was exceeding EPA requirements (or did not have
the authority) to require MITs once every five years, particularly given the EPA
regulations LOD relied on in the previous Statement of Reasons (40 CFR §§146.8 and
146.33). However, as outlined in the above discussion, LOD believes that the State has
both the authority and is obligated to require MITs on the basis of elapsed time, not just
time in use, to ensure adequate protection of the groundwater resources of the State.
Also, given the number of injection wells in the state (as noted above over 4000
injection wells between two active in situ operations), the potential for serious
consequences is significant if well repairs or plugging are not completed promptly after

MIT failure.
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Chapter 11, Section 7(a)(iv) Before resuming injection into any Class ITT well that has been

damaged by surface or subsurface activity or that has undergone an activity that may jeopardize the mechanical

mte; of the well_such as the use of downhole cutting and underreaming tools, the operator must
demonstrate the mechanical integrity of that well.

The first portion of this proposed regulation is intended to reflect the requirements of
40 CFR 144.51(q)(2): "{[t]he owner or operator may resume injection upon written
notification from the Director that the owner or operator has demonstrated mechanical
integrity pursuant to §146.8 of this chapter.”

The second portion of this proposed regulation is based upon 40 CFR 144.51(q)(1):
"[t]he owner or operator of a Class IIl well "shall establish prior to commencing
injection or on a schedule determined by the Director, and thereafter maintain
mechanical integrity..." Based upon LOD’s experience, use of downhole cutting tools
and related well maintenance/improvement activities can jeopardize well integrity;
hence the basis for specifically requiring re-testing of a well after these activities.

% %k %k dk ok ok 3%k %k 3k k %k %k %k %k %k 3k %k 3%k %k %k %k *k %
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PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 7(a)}{(v) If the

Administrator determines that a Class TII well

lacks mechanical integritv, he or she shall give

written notice of this determinationto the operator
f d 1 Ul he Admini ]

corrective action as is necessary to prevent the
Ve f fluid into unauthori nes or ont

40 CFR 144.51(q)(2). Whenthe Director determines
that a Class I, I, or III well lacks mechanical integrity
pursuant to §146.8 of this chapter, he shall give
written notice of his determination to the owner or
operator. Unless the Director requires immediate
cessation, the owner or operator shall cease injection
into the well within 48 hours of receipt of the
Director’s determination. The Director may allow
plugging of the well pursuant to the requirements of
§146.10 of this chapter or require the permittee to
perform such additional construction, operation,
monitoring, reporting and corrective action as is
necessary to prevent the movement of fluid into or
between USDWs caused by the lack of mechanical
integrity. The owner or operator may resume injection
upon written notification from the Director that the
owner or operator has demonstrated mechanical
integrity pursuant to §146.8 of this chapter.

% % %k k % %k ok k %k Kk %k %k %k %k %k %k k ok *k ¥k k ¥ *

Chapter 11, Section 7(a)(vi) Results of MIT testing shall be reported in accordance with the

requirements in Section 15 of this Chapter.

The cross-reference to Section 15 is included to help ensure the requirements for
reporting the MIT results are not overlooked.

%k ok ok %k %k ok %k 3k k ok k %k %k k %k k %k 3k %k %k k %k k

The authority to adopt these rules is provided by W.S. §§ 35-11-102, 35-11-109(iv); 35-11-11 2(a)(i),
35-11-401(p)(iv), 35-11-402(a)(vi), 35-11-406(b)(ix), 35-11-415(b)(viii), and 35-11-428(a)(iii)(F).
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13. Proposed Rule Adoption: Chapter 11, Section 8

Section 8. Requirements for Plugging of Drill Holes and Repair, Conversion, and Plugging of
Wells.

This section consolidates requirements from the WQOD Rules and Regulations (Section
70 of Part G of Chapter 13) and requirements proposed for adoption from counterpart
EPA rules.

Chapter 11, Sectlon 8(a) Ammmmmmmgww
Vi e and included 1 r Research and Devel 1 licati

as ired bv Section 5(aXiii) of this ter, and shall constitute a condition of the permit.

Per 40 CFR 144.51(0), an approved "plugging and abandonment plan"” meeting the
requirements of 40 CFR 146.10 is considered a permit condition.

% %k ok %k k %k %k k k Kk *k ok ok k k Kk k %k k k k k %k

Chapter 11, Section 2(f) 8(b) All welis-and drill holes resuiting-fronrinsitrmining-operations shall
be plugged in accordance with Chapter 14 8 oftheseregutations and W.S. § 35-11-404.
Neither Chapter 8 nor W.S. § 35-11-404 address well abandonment; therefore, the term
"wells" has been deleted.

Chapter 11 is specifically for in situ mining, so it is redundant to include the phrase
"resulting from in situ mining operations."”

The reference to Chapter 14 is apparently a remnant from LOD’s old combined coal
and noncoal rules. The correct reference in the noncoal rules is Chapter 8.

The phrase “of these regulations” is being removed for consistency with other
references in this Chapter.

* %k k 3k k ok ko k k k k k ok %k %k %k ok *k k k % k k

Chapter11, Section8(c) Ifa well lacks mechanical integrity, repair or plugging of the well is required
to prevent the movement of fhuid into unauthorized zones or onto the surface caused by the lack of mechanical
integrity. Repair or plugging of the well must be completed within 120 days of the testing which indicates the
well lacks mechanicalintegrity. If the well is repaired rather than plugged, retesting of the well, in accordance
with the requirements of Section 7(a)(ii) of this Chapter must be completed within 120 days after the repair

1s completed.

As noted in Section 7, an increasing number of injection wells are simply idled once a
wellfails a Mechanical Integrity Tests (MIT); however, such non-use does not mean that
the well cannot serve as a conduit for fluid movement between aquifers. To ensure that
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well repairs are completed in a timely manner, the 120-day requirement has been

specified in the regulations.

This provision is also intended to ensure compliance with broad requirements for
prevention, reduction, and elimination of pollution (e.g., W.S. § 35-11-102) and more
specific requirements, such as 40 CFR 144.51(g)(1) which requires that an "owner or
operator...maintain mechanical integrity" of a well. The specified time frame is
intended to ensure that mechanical integrity problems are promptly addressed while
allowing for some flexibility due toweather conditions or other adverse field conditions.

% sk %k % %k %k 3%k %k ok ok ok ok dk ok ok ok %k ok %k k k ¥ k

conversion or abandonment of the well....

PROPOSED RULE ADOPTION EPARULE
Chapter 11, Section 8(d) The operator shall 40 CFR 144.51(n) The permittee shall notify the
potify the Administrator, as required by the Director at such times as the permit requires before

B % ok ok %k %k %k ok ok %k sk k %k ok dk ok %k ok & ok ¥ * k¥

PROPOSED RULE AMENDMENT

EPA RULE & WQD RULE

Chapter 11, Section 8(e) All abandoned wells

shall be plugged or converted, in accordance
: Phued vors : :
Rese eV ing Li
rder t a i t

and preserved for future use and to eliminate any
potential physical hazard. A well is considered
"abandoned" when it has not been used fora
period of one year. unless the operator submits
to the Administrator and receives approval for a
non-significant revision (Section 19(cXvi) of this

1 intention
well again and ]
a0 mechanical i ;

Chapter) and the well will not endanger
Underground Sources of Water in accordance
with the requirements of this Chapter,

40 CFR 144.52(a)(6) After a cessation of
operations of two years the owner or operator shall
plug and abandon the well in accordance with the
plan unless he:

(i) Provides notice to the Regional Administrator;
(ii) Describes actions or procedures, satisfactory to
the Regional Administrator, that the owner or
operator will take to ensure that the well will not
endanger USDWs during the period of temporary
abandonment. These actions and procedures shall
include compliance with the technical requirements
applicable to active injection wells unless waived by
the Regional Administrator.

WQD Rules, Chapter 9, Part G, Section 70(a)
All wells that are no longer useful (including test
wells) must be plugged in order to assure that
groundwater supply is protected and preserved for
further use and to eliminate the potential physical
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PROPOSED RULE AMENDMENT EPA RULE & WQD RULE

hazard. A well 1s considered "abandoned" when it
has not been used for a period of one year, unless
the owner demonstrated his intention to use the well
again by properly maintaining the well in such a way
that:

(i) The well has no defects which will allow the
impairment of quality of water in the well or in the
water bearing formations penetrated [See proposed
Section 7(a)(iii) of this Chapter].

(i) The well is covered and the cover is water-
tight.

(iii) The well is marked so that it can be clearly
seen.

(iv) The area surrounding the well is kept clear of
brush or debris [See proposed Section 4(a)(xxiii).]

The EPA rules require that a well be plugged and abandoned if it has not been used for
two years (40 CFR 144.52(a)(6)); however, the WQD rules and regulations (Chapter
9, Part G, Section 70(a)) require that a well be considered abandoned after one year
of non-use. Therefore, for consistency within WDEQ regulations, the WQD time frame
has been retained.

As noted in the Statement of Reasons for Chapter 11, Section 7(a)(iii) (starting on Page
61, LOD is increasingly concerned about the number of injection wells which are idled
as production is cut back or, once an injection well fails a Mechanical Integrity Test
(MIT}, it is simply no longer actively used as an injection well. These wells may still be
useful as production or monitoring wells; however, to ensure adequate groundwater
protection, the LOD considers it imperative that the integrity of these wells be
maintained and that it be confirmed before the wells are converted from injection wells
to production or monitoring wells.

For clarity, the term "further” from the WQD rules was changed to "future” in the
proposed rules.

* %k %k ok k %k k %k k %k k xk %k %k k ¥k *k %k k k% k *k Xk

Chapter 11, Section 8(f) On next page...
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PROPOSED RULE ADOPTION EPARULE

Chapter11, Section 8(f) A well shall be plugged | 40 CFR 146.10 Plugging and abandoning Class
to_meet the reguirements below to assure that | I-ITI wells.

plugging of the well will not allowthe movement of | (a) Prior to abandoning Class III wells the well shall
fluids into_or between Underground Sources of | be plugged with cement in a manner which will not

Water; allow the movement of fluids either into or between
() The well shall be plugged with: underground sources of drinking water. The Director

may allow Class I wells to use other plugging
materials if he is satisfied that such materials will
prevent movement of fluids into or between
underground sources of drinking water.

material. the operator should provide LOD with | 40 CFR 146.34 Informationto be considered by
documentation that the volume of material placed { the Director....

in the well at least equals the volume of the empty | (c) Prior to granting approval for the plugging and
abandonment of a Class III well the Director shall

consider the following information:

into or between underground sources of water,
The description of the method will identify:

(A) The type and number of plugs to be used; | (1) The type and number of plugs to be used;

(B) The placement of each plug including the (2) The placement of each plug including the

elevation of the top and the bottom; elevation of the top and bottom;
(Q) The method of placement of the plugs,in |  (3) The type, grade and quantity of cement to be
accordance with Section 8(e)(iii); and used;
(D) The procedure to be used to meet the (4) The method of placement of the plugs, and
requirements of Section 8(e)(iv). (5) The procedure to be used to meet the
' requirements of §146.10(c).
(iii) Placement of the cement plugs shall be | 40 CFR 146.10(b) Placement of the cement plugs
accomplished by one of the following: shall be accomplished by one of the following:
(A) The Balance method; (1) The Balance method;
(B) The Dump Bailer method: (2) The Dump Bailer method;
(C) The Two-Plug method; or (3) The Two-Plug method; or
(D) An alternative method approved by the (4) An alternative method approved by the
Administrator, which: Director, which will reliably provide a comparable
(D) Includes placement of cementing materials | levelof protection to underground sources of drinking
in the int [ in to be sealed b water.

aggregates from sealing materials; and
(I} Provides a comparable level of reliable
protection to underground sources of water,
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PROPOSED RULE ADOPTION

EPA RULE

(iv) The well to be plugged shall be in a state of
static equilibrium with the rmd weight equalized
top to bottom, either by circulating the mud in the
well at least once or by a comparable method
prescribed by the Administrator, prior to the
placement of the cement plug(s).

(v) When the underground pressure head

uc w (je S, such

length of time required for the cementing/sealing
mixture to set or fully hydrate.

40 CFR 146.10(c) The well to be abandoned shall
be in a state of static equilibrium with the mud weight
equalized top to bottom, either by circulating the mud
in the well at least once or by a comparable method
prescribed by the Director, prior to the placement of
the cement plug(s).

The requirements from different sections in the EPA rules have been combined.

Subsection 8(f) (i) includes requirementsfrom the WQOD Rules and Regulations, Chapter
13, Part G, Section 70(e)(i) and (d)(v). Subsection 8(f)(iii)(d)(I]) (from WQD Chapter
13, Part G, Section 70(d)(iii)) is included to address a known concern with alternate
methods for placement of cement plugs. Similarly, Subsection 8()(v) (from WQD
Chapter 13, Part G, Section 70(d)(iv)) is included to address a known concern about

plugging flowing wells.

* %k k % k Kk ok %k %k %k ok %k %k k %k %k k ¥k *k ¥k %k ¥k %

which has been exempted under Section 10 of
this ter, the Pluggi nversion Plan in the
permnit or Research and Development Testing
License shall also demonstrate adequate
protection of Underground Sources of Water
(USWs). The Administrator shall prescribe
aquifer cleanup and monitoring where he deems

it necessary and feasible to assure adequate

protection of USWs,

PROPOSED RULE ADOPTION EPA RULE
Chapter 11, Section 8(g) In the case of an in 40 CFR 146.10(d) The plugging and abandonment
itu tion which underlies or is in an aquifer | plan required in 40 CFR 144.52(a)(6) and

144.51(n) shall, in the case of a Class III project
which underlies or is in an aquifer which has been
exempted under 40 CFR 146.04, also demonstrate
adequate protection of USDWs. The Director shall
prescribe aquifer cleanup and monitoring where he
deems 1t necessary and feasible to insure adequate
protection of USDWs.

% %k ok %k %k %k 3k ok ok k %k %k k k %k %k ok k k ¥ %k k k
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Chapter 11, Section 8(h) The top ofthe cementing/sealing mixture ofany plugged and abandoned

well should show clearly, by permanent markings, whether inscribed in the cement or on a steel plate placed
atop the ing mixture, the it number. well identification number and date of ing. All markin

devices should be installed at a minimum depth of two feet below the land surface,
This subsection is from WQD Chapter 13, Part G, Section 70(f).

% % %k % & k %k % %k %k %k k %k %k ok 3k % 3k k %k k *k %

Chapter11, Section 8(j) :
. in Section 15 of this C]

The cross-reference to Section 15 is included to help ensure that the requirements for
reporting plugging and conversion activities are not overlooked.
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The authority to adopt these rules is provided by W.S. §§ 35-11-102, 35-11-109(iv); 35-11-112(a)(i),
35-11-402(a)(vi), 35-11-404(c)(iv), 35-11-406(b)(ix), 35-11-415(b)(viii), and 35-11-428(a)(iii) (F).
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14. Proposed Rule Adoption: Chapter 11, Section 9

Section 9. Permit and Research and Development Testing License Conditions

PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 9(a) The following

conditions shall apply to permits and Research and
] en ] ] dition

Testing License,

40 CFR 144.51 Conditions applicable to all
permits. The following conditions apply to all UIC
permits. All conditions applicable to all permits shall

be incorporated into the permits either expressly or by

reference. If incorporated by reference, a specific
citation to these regulations (or the corresponding
approved State regulations) must be given in the

permit.

* % k % k %k Kk ¥k k %k % %k %k k k %k Xk k %k %k % k ¥k

(A) Any pemnit or Research and
Development Testing License noncompliance is
grounds for enforcement action and any Research
and Development Testing I icense noncompliance
1s_grounds for denial of a Research and

velo t Testing Lic renewalapplication.

(B) The filing of a request by the operator
ora it or Researchand Development Testin

License revision per Chapter 7 or Section 19 of

this Chapter does not wailve any permit or

Research and Development Testing License
condition.

PROPOSED RULE ADOPTION EPA RULE
Chapter 11, Section 9(a)(i) The operator has a | 40 CFR 144.51(a) Duty to comply. The permittee
to comply with all t an dit; f must comply with all conditions of this permit. Any
approved permit or vel permit noncompliance constitutes a violation of the
Testing License. : Safe Drnking Water Act and 1s grounds for

enforcement action; for permit termination, revocation
and reissuance, or modification; or for denial of a

permit renewal application; except that the permittee
need not comply with the provisions of this permit to
the extent and for the duration such noncompliance 1
authorized in an emergency permit under §144.34.
(b) [Not applicable to the Wyoming program ]

(c) - (e) [See following proposed subsections.]

40 CFR 144.51(f) Permit actions...The filing of a
request by the permittee for a permit modification,
revocation and reissuance, or termination, or a
notification of planned changes or anticipated
noncompliance, does not stay any permit condition.
[See 40 CFR 124.5(c)(2) also.]

The CFR may include section headings (e.g., Duty to Comply), in contrast, the LOQD
Rules and Regulations generally include an introductory phrase or sentence. Therefore,
several of the proposed changes in this section are for format consistency.

The last portion of 40 CFR 144.51(a) was not adopted because LOD does not issue
emergency permits. Subsection (B) was added to provide a cross-reference between this

section and the sections on revisions.
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PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 9(a)(ii) It shall not be a
defense for an operator in an enforcement action
that it would have been necessaryto halt or reduce
the permitted activity in order to maintain
compliance with the conditions of this permit or

Research and Development Testing License.

40 CFR 144.51(c) Need to halt or reduce activity
not a defense. It shall not be a defense for a
permittee in an enforcement action that it would have
beennecessary to halt or reduce the permitted activity
in order to maintain compliance withthe conditions of
this permit.

%k %k %k %k %k ok ok k ok &k %k dk ok ok %k k ok k & k & &k k

PROPOSED RULE ADOPTION

EPA RULE

| Chapter 11, Section 9(a)(jii) The operator has

t le steps t
mitigate, or correct any adverse impact on the
envi i liance withthi
. R l i Devel Test
License.

40 CFR 144.51(d) Duty to mitigate. The permittee
shall take all reasonable steps to minimize or correct
any adverse impact on the environment resulting from
noncompliance with this permit.

* %k %k dk %k %k ok dk dk k ok ok sk %k k Ak ok ok k %k k ¥k &

PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 9(a)(iv) The operator shall
at all times properly operate and maintain ail
facilities and systems oftreatment and control (and

[S1a1CC ADDUIRCTIATICS wihich are nstaliea o1 used

performance, adequate finding, adequate operator
staffing and training, and adequate laboratory and
process _controls _including appropriate quality
assurance procedures. This provision requires the
operation of back-up or auxiliary facilities or
similar systems only when necessary to achieve
compliance with the terms and conditions of the
it or Ve i

License.

40 CFR 144.51(¢) Proper operation and
maintenance. The permittee shall at all times properly
operate and maintain all facilities and systems of
treatment and control (and related appurtenances)
which are installed or used by the permittee to
achieve compliance withthe conditions of this permit.
Proper operation and maintenance includes effective
performance, adequate funding, adequate operator
staffing and training, and adequate laboratory and
process controls, including appropriate quality
assurance procedures. This provision requires the
operation of back-up or auxiliary facilities or similar
systems only when necessary to achieve compliance
with the conditions of the permit.
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PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 9(a)(v) The permit or
Research and Development Testing License does
not convey any property rights of any sort or any
exclusive privilege.

40 CFR 144.35(b) and 40 CFR 144.51(g)
Property rights. This permit does not convey any
property rights of any sort, or any exclusive privilege.

sk ok & %k 3k k k %k %k %k %k k ok k %k k %k ¥ k k ¥k %k ¥

PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 9(a)(vi) The operator has
: id be Admini thi
time specified, any nformation which the
Administrator may request to determine whether
cause exists for revising or revoking the permit or
Research and Development Testing License, orto
determine compliance with this permit or Research

AY 1 . € operator
also furnish to_th inistrator, n
ue ie ec to be kept as require
e it or Researc Developm
Testing License,

40 CFR 144.51(h) Duty to provide information.
The permittee shall fumnish to the Director, within a
time specified, any information which the Director
may request to determine whether cause exists for
modifying, revoking and reissuing, or terminating this
permit, or to determine compliance with this permit.
The permittee shall also furnish to the Director, upon
request, copies of records required to be kept by this
permit.

As discussed in the Statement of Reasons for Sections 19 and 20 of this Chapter, which
address Revisions and Revocation, the EPA rules refer to "modification” and
"termination” of permits; however, most of the Wyoming Statutes and existing LOD
rules refer to "revision” and "revocation” of permits, respectively. Therefore, the
terms "revision” and "revocation” has been retained. Also, the EPA rules refer to
"revocation and reissuance” of permits. However, the Wyoming Environmental Quality
Act does not differentiate between revocation and termination of permits - in either
case, a revoked permit would need to be re-issued before mining could resume.
Therefore, the EPA rules relating solely to "revocation and reissuance” have not been
incorporated into the proposed LOD rules.

% sk ok ok %k k %k k dk %k k k k k %k k *k k %k k %k %k *

Chapter 11, Section 9(a)(vii) On next page...
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PROPOSED RULE ADOPTION

EPA RULE

Chapter11, Section 9(a)(vii) In compliance with
all the provisions of Chapter 7 and Section 19 of
this Chapter:

(A) The operator shall give notice to the

Administrator as soon as possible of any planned

physicalalterations or additions to the permitted or

! | facill i

(B) When the operator becomes aware of failure
b I ; ; A

Administrator, the operator shall promptly submit

such facts or information to the Administrator.

40 CFR 144.51(1) Reporting requirements.

(1) Planned changes. The permittee shall give notice
to the Director as soon as possible of any planned
physical alterations or additions to the permitted
(2) [Related to "anticipated noncompliance," which
is not a part of the Wyoming program.}]

(3) [Related to permit transfers, see proposed W.S.
§ 35-11-408 and proposed Section 19(c).]

(4) [Related to monitoring, see proposed Section
14.]

(5) [Related to Compliance Schedules, which are not
a part of the Wyoming program.]

(6) [Related to reporting, see proposed Section15.]
(7) [Related to noncompliance, see proposed
Section 12.]

(8) Other information. Where the permittee
becomes aware that it failed to submit any relevant
facts in a permit application, or submitted incorrect
informationin a permit application or in any report to
the Director, it shall promptly submit such facts or
information.
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Chapter 11, Section 9(a)(viii) On next page...

Package 1L (03/26/02) Draft Proposed Rules - Page 85




PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 9(a)(viii) Prior to requesting
bond reduction for abandonment of a Class ITT well or
for conversion of a Class Il well to another use, the

operator shall provide documentation and receive
approval from the Administrator arding the

plugging or conversion of that well.

40 CFR 144.52(a)(7) Financial responsibility.
() The permittee, including the transferor of a
permit, is required to demonstrate and maintain
financialresponsibility and resources to close, plug,
and abandon the underground injection operation
in a manner prescribed by the Director until:

(A) The well has beenplugged and abandoned
m accordance with an approved plugging and
abandonment plan pursuant to §§144.51(o) and
146.10 of this chapter, and submitted a plugging
and abandonment report pursuant to §144.51(p);
or

(B) The well has been converted in compliance
with the requirements of §144.51(n); or
(C) The transferor of a permit has received notice
from the Director that the owner or operator
receiving transfer of the permit, the new permittee,
has demonstrated financial responsibility for the
well.

A ok ok ok ok ok ok ok ok dk ok ok ok ok Kk ok k k ok Kk k ¥

Chapter 11, Section 9(a)(ix) The following shall also constitute conditions of the permit;

(A) Plans for corrective action, including injectionpressure limitation, as ified in Section

13(a) of this Chapter;

(D) A plan for well repairs, plugging, and conversion as specified in Section 8 of this

Chapter.

This section is included to provide cross-references to other portions of the rules in

which permit terms conditions are discussed.

¥ %k 3k dk sk ok 3k ok ok k ok ok k ok %k k k ok k k k %k k

The authority to adopt these rules is generally provided under W.S. §§ 35-11-102, 35-11-109(a) (xiii),
35-11-110(a)(ii), 35-11-112(a) (i), 35-11-405(a), 35-11-415(a), (b)(i%), and (b) (viii), 35-11-426(a), 35-11-
427, 35-11-428(a)(i)-(iii), 35-11-429(a)(iv) and (v) and 35-11-801(a).
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15. Proposed Rule Adoption: Chapter 11, Section 10

Section 10. Aquifer Classification and Exemption.

PROPOSED RULE ADOPTION

EPA RULE

Chapter11, Section 10(a) Injections from Class ITI
wells_shall be restricted to those production zones
that:

Regulations (as amended March 12, 1993); and

(i) Have concentrations of Total Dissolved Solids;
(A) Less than 10,000 milligrams per liter; meet the

definition of an "Underground Source of Water" as

defined in Section 1 of this Chapter; and have been

approved as an exempted aquifer by the U.S.

contaminant, into Underground Sources of Water can
be prevented.

40 CFR 144.1(g) Scope of the permit or rule
requirement...[NJo injection shall be
authorized...if it results in the movement of flud
containing any contaminant into Underground
Sources of Drinking Water....The Director may
also designate "exempted aquifers" using criteria in
§146.04. Such aquifers are those which would
otherwise qualify as "underground sources of
drinking water" to be protected....No aquifer is an
"exempted aquifer” until it has been affirmatively
designated under the procedures in §144.7....

The WQD Class V designation depends only on whether the groundwater is "closely
associated with commercial deposits of hydrocarbons and/or other minerals...." (WQD
Chapter 8, Section 4(d)(viii)). In other words, the Class V designation does not depend
on the quality of the groundwater and does not signify that a production zone is not also
an Underground Source of Drinking Water. Therefore, an Aquifer Exemption must be
obtained for those production zones that also meet the EPA definition of Underground

Sources of Drinking Water.

The EPA definition of Underground Source of Drinking Water, and therefore the need
for an aquifer exemption, depends on the concentration of Total Dissolved Solids.

The EPA interprets 40 CFR 144.1(g) as also requiring an appropriate geologic and
hydrologic setting such that the potential movement of fluids out of the production zone

can be adequately controlled.
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PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 10(b) An aquifer.ora
portion thereof, which meets the criteria for an

nd und _Source _of Water as defined in
Section 1 ofthis Chapter may be designated as an
Q) Ifi . o

(A) It does not cumrently serve as a source of
water for Class I, IL III, Special (A) or ClassIVA
uses as described in Chapter 8 of the Water
Quality Rules and Regulations (as amended March
12 d

(B) It cannot now and will not in the future serve
as a source of water because:

and location, are expected to be commercially
producible; or

(ID Itis situated at a depth or location which
makes recovery of water for Class 1. II, II
Special (A) or Class IVA as described m Chapter
8 of the W, Ouality Division Rul i

render that water fit for human consumption; or
(IV) Itis located over a Class ITI well mining
area subject to subsidence or catastrophic
collapse; or
(V) The total dissolved solids content of the
groundwater is less than 10,000 mg/l and it is not
reasonably expected to supply a public water
W 1 cor,
and
Gi) Asd 1 by inf ion in t .
or Research and Development Testing License
application, including:

40 CFR 146.4 Criteria for exempted aquifers.
An aquifer or a portion thereof which meets the
criteria for an "underground source of drinking water”"
in §146.3 maybe determined under 40 CFR 144.8 to
be an "exempted aquifer” if & meets the following
(a) It does not currently serve as a source of drinking
water; and

(b) It cannot now and will not in the future serve as a
source of drinking water because:

(1) It is mineral, hydrocarbon or geothermal energy
producing, or can be demonstrated by a permit
applicant as part of a permit application for a Class II
or Il operation to contain minerals or hydrocarbons
that considering their quantity and location are
expected to be commercially producible;

(2) It is situated at a depth or location which makes
recovery of water for drinking water purposes
economically or technologically impractical;

(3) It s so contaminated that it would be
economically or technologically impractical to render
that water fit for human consumption; or

(4) 1t is located over a Class III well mining area
subject to subsidence or catastrophic collapse; or

(c) The total dissolved solids content of the
groundwater is more than 3,000 and less than 10,000
mg/l and it is not reasonably expected to supply a
public water system.

40 CFR 144.7(c)(1) For Class III wells, the
Director shall require anapplicant for a permit which
necessitates an aquifer exemption under
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PROPOSED RULE ADOPTION

EPA RULE

(A) A map and general description of the
receiving_strata __identifying and describing in

geographic and/or geometric terms (such as
vertical and lateral limits and gradient) which are

lear an e

receiving strata to the proposed mining method;
and a timetable of planned development of the
receiving strata.

§146.04(b)(1) to fumish the data necessary to
demonstrate that the aquifer is expected to be
minerals or hydrocarbon producing. Information
contained in the mining plan for the proposed project,
such as a map and general description of the mining
zone, general information on the mineralogy and
geochemistry of the mining zone, analysis of the
amenability of the mining zone to the proposed mining
method, and a timetable of planned development of
the receiving strata shall be considered by the
Director....

The EPA and WQOD classification systemsdiffer in that "drinking water" under the EPA
classification is broadly defined to include waters with less than 10,000 mg/l of T otal

Dissolved Solids.

The WQD classification, which is consistent with the EPA

requirements for establishment of water quality standards by states (40 CFR 131.1 0),
is based first on use and then on concentrations of specific parameters and is protective
of more specific uses, e.g., agricultural and livestock. To ensure that the State concerns
are taken into account, the WQOD classification has been used in Section 10(b)(i).

% % ok ok %k %k ok %k ok k ok %k %k k *k ¥k k ok k * k ¥k ¥k

Title 40, Part 145, Section 32 (40 CF 4
as amended July 1, 2001).

PROPOSED RULE ADOPTION EPA RULE
Chapter 11, Section 10(c) A request for an 40 CFR 144.7(b)(3) Subsequent to program
aquifer exemption shall be presented by the approval or promulgation, the Director may, after
Administrator to the EPA as a state program notice and opportunity for a public hearing,
revision t e of Federal ati identify additional exempted aquifers. For

approved State programs exemption of aquifers
identified (i) under §146.04(b) shall be treated as
a program revision under §145.32; (ii) under
§146.04(c) shall become final if the State Director
submits the exemption in writing to the
Administrator and the Administrator has not
disapproved the designation within 45 days. Any
disapproval by the Administrator shall state the
reasons and shall constitute final Agency action for
purposes of judicial review.

Aguifer Exemptions are issued by the EPA, and in the past, WOD submitted the request
for exemptions in the past. However, under the joint agreement of May 1996 between
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LOD and WQOD, LOD has assumed the UIC permitting functions for in situ mining
(Class III wells), including submittal to EPA of a request for an Aquifer Exemption.
The exemption process includes public notice requirements which are addressed in
Chapter 11, Section 21.

sk sk s ok ok sk ok dk ok ok dk sk %k ok ok ok ok %k ok ok k %k ¥

The authorityto adopt these rules is generally provided under W.S. §§ 35-11-102, 35-11-110(ix), 35-11-
112(a)(i), 35-11-426(a), and 35-11-428.
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16. Proposed Rule Adoption: Chapter 11, Section 11

Section 61 1. Prohibitions.

PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 6 11(a) Permittees-and
" e .. ik

been_issued which includes well construction

information in accordance with the requirements of

Section 6 of this Chapter. Construction of wells

peeded to obtain the information required in

Section 3 of this Chapter may be allowed with

approvalofthe Administrator; however, such wells
1 | for injecti

40 CFR 144.11 Prohibition of unauthorized
injection. Any underground injection, except as
authorized by pemmit or rule issued under the UIC
program, is prohibited. The construction of any well
required to have a pemmit is prohibited until the permit
has been issued.

40 CFR 146.34 Information to be considered by
the Director.

This section sets forth the information which must be
considered by the Director n authorizing Class III
wells. Certain maps, cross sections, tabulations of
wells within the area of review, and other data maybe
included in the application by reference provided they
are current, readily available to the Director (for
example, in the pemitting agency's files) and
sufficiently identified to be retrieved....

(a) Prior to the issuance of a permit for an existing
Class ITI well...or the construction of a new Class IIl
well the Director shall consider the [information in the
permit application].

The first sentence of this proposedrulereflectsthe prohibitions in the EPA rules against
installation of any wells before issuance of a UIC permit if those wells are to be used
for injection. The second sentence of this proposed rule is a state initiative that allows
the operator to install wells to gather information required for the permit or license
application, such as water quality, groundwater flow direction, and aquifer
characteristics. The second sentence was added by LOD after much discussion with
EPA. The purpose is to allow installation of wells needed to gather the necessary
baseline information for permit or license approval and the information needed for the
EPA aquifer exemption. However, those wells cannot be used for injection.

The flexibility for such an approach was contemplated when Wyoming's UIC program
was under development. A memorandum dated May 18, 1983 titled “Digest of
Requirements for Wyoming’s UIC Program Related to In Situ Mining Operations” (no

author) states:

“ . . However, construction and completion of wells may be
authorized prior to the issuance of an in situ permit or license, by
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issuance of a Water Quality Division permit to construct. The Water
Quality Division will issue the permit if the applicant submits a
complete and accurate application pursuant to Water Quality
Division requirements. The permit to construct will not be
authorization to inject. Authorization to inject can only be obtained
through a valid Department mining permit or license.”

LOD assumed the UIC permitting functions for in situ mining (under the joint
agreement of May 1996 between LQD and WQD). Because the LOD does not issue
"permitsto construct”, the requirement for "approval of the Administrator” was added
to the proposed rule to ensure that the WDEQ would be aware of the well installation.

Because of the wellfield-by-wellfield development of in situ mines, this restriction on
installation of injection wells is not considered unduly onerous and might only be
problematic if approval of the first one or two wellfield coincides with permit approval.
For example, the initial permit application for most in situ mines will include detailed
hydrologic information and mapping of the well layout in only one or two wellfie’ds at
most and more general information about other proposed wellfields. In turn, the initial
approval is only for the wellfield(s) for which detailed information has been provided,
and approval of other wellfields depends on submittal of detailed information for those
specific wellfields.

In general, the detailed information is obtained from: the wells in the monitor well ring
around a production area (wellfield); monitoring wells in overlying an underlying
aquifers, and pumping and monitoring wells within the production area. A multi-day
aquifer test is conducted by pumping the wells within the production area to ensure
communication with the monitor well ring and no communication with the wells in the
overlying and underlying aquifers. Some operators might later propose to use those
pumping and monitoring wells in the production area as injection wells. However, that
would not be possible under the proposed rule jf those pumping wells were constructed
before the permit was issued. As this is not generally the case, this provision is not
considered unduly burdensome. ‘
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PROPOSED RULE ADOPTION EPA RULE

Chapter 11, Section 11(b) The operator may | 40 CFR 144.51(m). Requirements prior to
injectioni W injection w il | commencing injection. Except for all new wells

construction is complete, and: authorized by an area permit under §144.33(c), new

i) The operator has submitted notice of | injection well may not commence injection until

leti i th inistrat construction is complete, and
and (1) The permittee has submitted notice of completion
(ii) With respect to inspection and review: of construction to the Director; and
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PROPOSED RULE ADOPTION

EPA RULE

(A) The Administrator has inspected or
otherwise reviewed the new injection well and
finds the well is in compliance with the permit or
Research and Development Testing License; or

(B) The operator has not recejved notice from

injection. The Administrator shall include in the

(2)(i) The Director has inspected or otherwise
reviewed the new ijection well and finds it is in
compliance with the conditions of the permit; or

(i) The permittee has not received notice from the
Director of his or her intent to inspect or otherwise
review the new injection well within 13 days of the
date of the notice in paragraph (m)(1) of this section,
inwhichcase prior inspection or review is waived and
the permittee may commence injection. The Director
shall include n his notice a reasonable time period in

notice a reasonable time period in whichhe or she | which he shall inspect the well.
shall inspect the well,

sk %k %k %k ok %k 3k 3k ok %k ok k k k k ok Ak ok %k k %k Kk %k

include maximum injection volumes and/or pressures
necessary to assure: fractures are not initiated in the
confining zone; injected fluids do not migrate into any
Und und Source of Water (USW):; and formation
fluids are not displaced into any USW. Operating
requirements shall, at 2 minimurm, specify that:

(i) Except during well stimulation, injection pressure
at the wellhead shall be calculated to assure that the
pressure in the production zone during injectiondoes
not_initiate new fractures or propagate existing
fractures. In no case, shall injection pressure initiate

fractures in the confining zone, if confinement is
sent, _Or cause igration of injecti

rmation fluids into a USW,

(i) Injection between the outermost casing pro @ng

unds und_sources_of water well
prohibited.

PROPOSED RULE ADOPTION EPA RULE
Chapter11, Section 11(¢) The approved permit or | 40 CFR 144.52(a)(3). Operation requirements
Research and Development Testing License shall | ...[Tlhe permit shall establish any maximum

injection volumes and/or pressures necessary to
assure that fractures are not initiated in the
confining zone, that injected fluids do not migrate
into any underground source of drinking water,
that formation fluids are not displaced mto any
underground source of drinking water....

40 CFR 146.33(a). Operating requirements.
Operating requirements prescribed shall, at a
minimum, specify that:

(1) Except during well stimulation, injection
pressure at the wellhead shall be calculated so as
to assure that the pressure in the injection zone
during injection does not initiate new fractures or
propagate existing fractures. In no case, shall
injection pressure initiate fractures in the confining
zone or cause the migration of injection or
formation fluids into an underground source of
drinking water.

(2) Injection between the outermost casing
protecting underground sources of drinking water
and the well bore is prohibited.

% %k %k %k % %k sk sk ok k k k k k dk k ok %k ok k %k ok k
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PROPOSED RULE ADOPTION EPA RULE
Chapter 11, Section 11(d) No operator shall | 40 CFR 144.11 Prohibition of unauthorized
construct, operate intam, _conv injection. Any underground injection, except as
abandon, or conductany other injection or mining- | authorized by permit or rule issued under the UIC

program, is prohibited....
40 CFR 144.12 Prohibition of movement of fluid
into underground sources of drinking water.
(a) No owner or operator shall construct, operate,
mamtain, convert, plug, abandon, or conduct any
s | other injection activity in a manner that allows the
‘| movement of fluid containing any contaminant into
underground sources of drinking water, if the
presence of that contaminant may cause a violation of
any primary drinking water regulation under 40 CFR
part 142 or may otherwise adversely affect the health
of persons. The applicant for a permit shall have the
burden of showing that the requirements of this

paragraph are met.

Any unpermitted activity that would potentially jeopardize the waters of the state is
expressly prohibited by the Wyoming Environmental Quality Act (W.S. § 35-11-201(a)).
The existing LOD regulations only prohibit injection of recovery fluid into any zone or
interval other than that described in the approved permit or license; however, this
prohibition is too general because other non-injection activities may jeopardize the
waters of the state. For example, during mining, well field overproduction could move
Sluid from a previously contaminated area outside of a wellfield towards that wellfield
introducing contamination into areas between the wellfield and the previously
contaminated area into the wellfield itself. The proposed rule change incorporates any
in situ mining related activities which may result in movement of fluids into
unauthorized areas.

The EPA rules refer to primary drinking water standards and adverse impacts to
human health; however, Chapter 8 of WOD Rules and Regulations is based first on use
and then on concentrations of specific parameters and is protective of more specific
uses, e.g., agricultural and livestock. To ensure that the State concerns are taken into
account, the a broader approach has been used in Section 11(d).

% %k % ok 3k ok ok %k %k ok ok k dk ok %k ok 3k k Kk k k k k

The authority to adopt these rules is provided by W.S. §§ 35-11-102, 35-11-112(a)(i), 35-11-
402(a) (i), (vi), & (xiii), 35-11-426(a), 35-11-427, 35-11-428(a), and 35-11-431(a).
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17. Proposed Rule Amendment/Adoption: Chapter 11, Section 12

Section 12. Noncompliance and Excursions.

PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 2¢e) 12(a) The operator
shall;

(i) vVerbally report any-confirmed-excursion to the
Adxmms!mor m_ngnmmﬁams_ﬂhich_my

mtgngdsmmmn&..mﬂnn 24 homsgﬁm:_nmm
operator mes aware of the occurrence
including:

(A) Any monitoring or other information which
indicates that any contaminant may cause
endangerment to an Underground Source of Water

(ii) Provide a written report to the Administrator
within five days of the operator becoming aware of
the noncompliance occurrence. The Administrator
f the ity Divisi i I
e inistrat e W,
(A) Not a potential excursion, the written
report shall describe:

(I) The noncompliance and its cause;

(D) The period of noncompliance,
including exact dates and times:

(IID If the noncompliance has not been
corrected, the anticipated time it is expected to
continue; and

(IV) Steps taken or planned to reduce,
eliminate, and prevent reoccurrence of the
noncompliance.
shall describe:

ision.

40 CFR 144.51(1)(6). Twenty-four hour
reporting. The permittee shall report any
noncompliance which may endanger health or the
environment, including:

(i) Any monitoring or other information which
indicates that any contaminant may cause an
endangerment to a USDW; or

(ii) Any noncompliance with a permit condition or
malfunction of the injection system whichmay cause
fluid migration into or between USDWs.

Any information shall be provided orally within 24
hours from the time the permittee becomes aware of
the circumstances [see Section 12(b)].

40 CFR 144.51(Q)(6)(ii)....A written submission
shall also be provided within 5 days of the time the
permittee becomes aware of the circumstances. The
written submission shall contain a description of the
noncompliance and its cause, the period of
noncompliance, including exact dates and times, and
if the noncompliance has not been corrected, the
anticipated time it is expected to continue; and steps
taken or planned to reduce, eliminate, and prevent
reoccurrence of the noncompliance.
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PROPOSED RULE ADOPTION EPA RULE

e m ing well(s) involved:;

be collected in accordance with Section 12(b); and
mmpacts of the potential excursion.

(D) The location of the excursion, including
(In Th s) confirmation les will
(D) Interim measures taken to mitigate the

ma

Under the joint agreement of May 1996 between LOD and WQD, LOD has assumed the
UIC permitting functions for in situ mining (Class III wells). Therefore, it is not
necessary for the operator to send information to both LOD and WQD. However, to
ensure that both divisions are aware of groundwater conditions related to underground
injection activities, LOD will forward a copy of the noncompliance report to WQD.

The EPA regulations refer primarily to "noncompliance,” while the existing LOD
regulations refer primarily to "excursions,” which are essentially one type of
noncompliance. Therefore, the proposed regulations incorporate the broader EPA
concerns and the more specific LOD concerns. In particular, there is an aspect of
excursion monitoring and reporting for which additional explanation is helpful,
specifically why the excursion monitoring andreporting process differs in some respects
Jrom the noncompliance monitoring and reporting process.

The excursion monitoring pr.ocess can result in "false positives," i.e., indication of an
excursion when, in fact, there may not be an excursion. Therefore, excursion
confirmation follows initial excursion detection. (The confirmation process is outlined
below.) To comply with EPA notification requirements, the proposed rules include
verbal reporting of potential excursions within 24 hours. However, in recognition of
the excursion confirmation process, the initial written notification is simplified in the
proposed rules, with additional detail provided if the excursion is confirmed, as outlined
below. (An analogy for the initial excursion reporting requirement would be spill
reporting, which includes verbal and written notification.)

% ok ok sk 3k ok sk ok ok ok %k ok sk sk ok ok 3k ok ok %k ok ok Kk

Chapter11, Section2te)12(b) "Confirmation" of an excursion means that an excursion detected
scheduled ling event is subsequently detected ina second or third ling event conducted

in accordance with the following requirements:
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(ii) e e I hn vents provide conflicting information

hours gfthe receipt of the results ﬁomthe second sampling event ngever, if the results of the confirmatory
" sampling are not complete within 30 days of the initial sampling event which indicated an excursion might be
present, then the excursion will be considered confirmed for the purpose of meeting the reporting requirements
of W.S. § 35-11-429(a).

In essence, for an excursion in a monitoring well to be confirmed, the results from two
out of three samples from that well must exceed the Upper Control Limit(s) set in the
permit for aspecifiedparameter (orset of parameters). The flowchart (Figure 4) shown
below for the confirmation process begins with the operator sreceipt of the result from
the regularly scheduled (semi-monthly) "detection” sampling. That result is compared
with the UCL and, if the UCL is exceeded, then an initial "confirmation” sample is
collected. If the result from that initial confirmation sample also exceeds the UCL, then
an excursion has been "confirmed." However, if the result from the initial
confirmation sample does not exceed the UCL (i.e., if it contradicts the detection
sampling result), then a second confirmation sample is collected. If the result from the
second confirmation sample exceeds the UCL, then an excursion has been "confirmed."”

Because of the times requiredfor transporting samples, completing laboratory analyses,
and related activities, the initial laboratory result indicating a possible excursion may
not be obtained by an operator for several days after sample collection, and the result
of the confirmation sampling may not be obtained for several days after the result from
the initial sampling is acted upon. To alleviate concerns that confirmation of
excursions will not be inordinately delayed because of sampling and analysis times (i.e.,
so the confirmation process is not "open-ended"), a time frame has been added in
Section 12(b)(ii) above.

Flowchart (Figure 4) on next page...
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Receipt of
Semi-Monthly
Sampling Results

Well sample results
exceed UCLs?

No Excursion

.Collect 2nd
confirmation
sample

1st confirmation
saraple results
exceed UCLs?

Collect 1st
confirmation |
sample

Start Excursion
Control
Procedures

2nd confirmation
sample results
exceed UCLs?

Start Excursion
Control
Procedures

Figure 4
Excursion Confirmation
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Chapter 11, Section 2¢e)12(c) The operator shall:

(i vVerbally report any confirmed excursion to the Administrator within 24 hours of
confirmation of the excursion: and;

(i)  sSubmit withirsevendaysthereaftera writtenreport to the Administrators ofthefand
Quahtyﬂmon—and—thc—‘v‘htchmhty-Bﬁmonmﬁm five days of the mnﬁrmatlon of the excursion detmhng

During the November 1998 EQC hearing, the Wyoming Mining Association requested
that the requirement to submit a report within five days be revised to reflect five

working" days. However, the EPA regulations do not make allowance for "working"
days.” Therefore, to parallel the EPA noncompliance reporting requirements, the LOD
regulations include the five-day time frame.

Underthejoint agreement of May 1996 between LQD and WQD, LQD has assumed the
UIC permitting functions for in situ mining (Class Il wells). Therefore, it is not
necessary for the operator to send information to both LOD and WQD. However, to
ensure that bothdivisions are aware of groundwater conditions related to underground
injection activities, LQD will forward a copy of the noncompliance report to WOD.

& % 2k ok k ok k %k ok ok ok ok k sk ok ok ok ok %k %k k ¥k ¥k

Chapterll Sectlon%fe-cont’d) 2(d1 ‘icﬁhmnsﬁator—of-thehnﬁ@uahty—lammmy-aﬁcr

(1) ionis n ntrolled within 30 days followi tionofth i
a le llected h of the affected monitoring we] 1 for followin,

pammeters Ammo_mg, Antlrnony, Arsemc, Banm, Bgylhum, Blcarbonate, Boron, Cadrmum, Calcmm,

Sodium; Sulfate, Radium-226 and 228; Tha]hum, Total Dissolved Solids; Uranium; Vanadlum, and Zinc,

(i) If an excursion is not controlled within 60 days following the confirmation of the
excursion, the Administrator ofthe—tand-Quality Biviston may, after consultation with the Director and
Admintstrator-of the-Water-Quatity-Diviston, terminate ormodify the mining operation and revoke the permit
or Research and Development Testing License or modify the mining operation and require modification ofthe
pemmit or Research and Development Testing License. Modifying the operation may include: sampling of

Package 1L (03/26/02) Draft Proposed Rules - Page 99



(iii) Ifthe excursion is controlled, but the fluid which moved out of the ction zone

during the excursion has not been recovered within 60 days following confirmation of the excursion (i.e., the
itor well is still "on excursion"), the tor it, within 90 days followmg confirmation of the

2. LG WE L)

The proposed Section 12(d) is based on the latter portion of the existing Section 2(e) but
has been rearranged tofollow the potential sequence of events during an excursion and
augmented to incorporate EPA requirements. The definition of "control” of an
excursion is included first, as none of the latter portions of this section are needed once
the LOD has agreed that an excursion is controlled. The proposed language in the
definition and the following subsections is intended to help answer some of the
questions asked of LOD about excursion control, including the criteria used by LOD to
determine excursion control.

Proposep SECTION 12(d)(i)

The proposedrule codifies the provision in LOD s Guideline 4 (which is current industry
practice) and addresses EPA requirements in 40 CFR 144.12 on movement of
contaminated fluids into Underground Sources of Drinking Water. The last sentence
of Guideline 4, Section IIL.C.5.c (Page 19) indicates that, if an "excursion lasts longer
than 30 days, a suite of samples should be analyzed for Guideline 8 parameters.”
However, the Guideline 8 parameters do not include all of the parameters of concern
to EPA, specifically the Inorganic Parameters for which the EPA has established
Maximum Concentration Limits (MCLs), several of which could be mobilized by the in
situ mining process. Therefore, the list has been expanded to include those parameters
as well. (The specific parameters are: Antimony,; Barium; Beryllium; Copper,; Lead;
Mercury; Nitrate; and Thallium. Sampling and analytical techniques for these
parameters are similar to those for the Guideline 8 parameters.) The correlation of the
LOD and EPA sampling requirements is discussed in more detail at the end of the
Statement of Reasons for this section.

PRropPOSED SECTION 12(d)(ii)

The sentence regarding the forwarding of one copy to the Administrator of the WOD
has been added because of the joint agreement between WQOD and LQD. As part of this
agreement, signed in 1996, the Administrator of the Water Quality Division no longer
needs to be consulted regarding an excursion. As a courtesy and as part of the
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agreement, LQD will forward the copy of the excursion report to WQD.

Another change in this section is to coordinate the LOD and EPA requirements. The
Wyoming Statutes (W.S. § 35-11-429(a)(i1)) and existing regulations (Chapter 11,
Section 2(e)) refer to termination and modification of the mining operation, while EPA
regulations refer to revocation or modification of the permit (40 CFR 144.39(b)(1) and
144.40(a)(1)). To ensure that both the ‘on the ground’ and ‘on paper’ concerns are
met, the LOD and EPA requirements have been combined.

PRroPOSED SECTION 12(d)(iii)

During the November 1998 EQC hearing, the Wyoming Mining Association requested
that the proposed requirement for submittal of a plan and schedule (Section 12(c)(iii))
be deleted as the requirement was over and above EPA requirements. However,
additional reporting or other actions can be required by the Administrator under the
EPA regulations (40 CFR 144.12(b)), and the EPA considers compliance schedules an
important option for the corrective action process (40 CFR 144.55). The purpose of the
requirement for submittal of a plan and compliance schedule is to help standardize the
excursion reporting process and is considered necessary because of instances in which
wells have remained on excursion long after the excursion was controlled but not
eliminated.

CORRELATION OF THE LQD AND EPA SAMPLING REQUIREMENTS

The LOD relies on sampling of ‘indicator’ parameters, specifically the parameters for
which Upper Control Limits have been set, to detect the initial phases of an excursion.
These parameters are selected on the basis of the lixiviant in use, the relative mobility
of the parameters, and the fact that the concentrations of these parameters need to
change before any of the parameters of greater concern (e.g., uranium and selenium)
are mobilized. The different rates of movement of various chemical species and the
factors which contribute to the differences are discussed in more detail in several
groundwater hydrology texts (e.g., Freeze, RA.& J.A.Cherry, Groundwater, Prentice-
Hall, Inc., 1979, and J. Bear, Hvdraulics of Groundwater, McGraw-Hill, Inc., 1979 ),
and the following figure (Figure 3) illustrates the concept.
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Once an excursion occurs, i.e. once the Upper Control Limits established in the permit
have been exceeded, then the length of the excursion becomes critical. If it is quickly
controlled, then the parameters of greater concern do not have sufficient time to
migrate outside of the monitoring well ring. However, if the excursion is not adequately
controlled or the fluid which moved out of the production area has not been recovered,
then sampling for the parameters of greater concern is needed to determine if, and to
what extent, those parameters have migrated outside of the production area.

In all instances, movement of fluid outside the monitor well ring is of concern to LOD.
In many cases, the monitor well ring is also the only monitoring point between the
production area and the extent of the exempted portion of the aquifer (Figures 6 and
7 below). In these instances, the concentrations of the parameters of concern to EPA
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must also be taken into consideration because of the potential to impact areas outside
the exempted portion of an aquifer.
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Wellfield Lavout &
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Chapterl1,Section2(e)12(¢) Inadditionto the excursionnotifications and control plan require

ve I the of an excursion be submitt e ini r beginning the
month the excursion is confirmed and continuing until that excursion is over. The monthly report shall be a

requirement of the compliance schedule and shall include, at a minimum:

[11] Concentrations of UCL parameters and groundwater elevations in allmonitoring wells
on excursion and, as necessary, surrounding wells;

The purpose of the requirement for submittal of a monthly status report is to help
standardize the excursion reporting process, which is considered necessary because of
the variety of reporting schedules currently used by operators. At the November 1998
EQC hearing, the Wyoming Mining Association commented that monthly reporting
"exceeds EPA requirements.” However, two provisions in the EPA rules (40 CFR
144.12(b) and 40 CFR 144.54) allow for more frequent reporting than quarterly
reporting:

40 CFR 144.12(b) - "For Class I, Il and IIl wells, if any water quality
monitoring of an underground source of drinking water indicates the
movement of any contaminant into the underground source of
drinking water, except as authorized under part 146, the Director
shall prescribe such additional requirements for construction,
corrective action, operation, monitoring, or reporting (including
closure of the injection well) as are necessary to prevent such
movement. In the case of wells authorized by permit, these additional
requirements shall be imposed by modifying the permit in accordance
with §144.39, or the permit may be terminated under §144.40 if cause
exists, or appropriate enforcement action may be taken if the permit
has been violated."

40 CFR 144.54(c) - "Applicable reporting requirements based upon
the impact of the regulated activity and as specified in part 146...."

Given the potential contaminant travel times if a wellfield is out of balance, the LOD
considers a monthly status report essential until the operator can demonstrate that an
excursion has been controlled and that the impactsof the excursion have been removed
or that a less frequent reporting schedule is adequate.

In Section 12(e), both the terms “concentrations ” and “values ” are used in recognition
of the fact that UCLs for some types of mining (e.g., trona) depend on other monitoring
other than groundwater monitoring, e.g., pressure changes.

%k dk ok %k 3k dk Ak ok K k %k 3k Kk k dk k %k k %k %k *k %k %k
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PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 12(f) The operator shall

report all instances of noncompliance, notreported
under this section, at the time monitoring reports
are itted. _The rts shall contain the
information listed in Sections 12(aXi) and (i), as
applicable.

40 CFR 144.51(1)(7) Other noncompliance. The
permittee shall report all instances of noncompliance
not reported under paragraphs (1) (4), (5), and (6) of
this section, at the time monitoring reports are
submitted. The reports shall contain the information
listed in paragraph (1)(6) of this section.

I EREREEREREEREERERERZEEREJESEXES]

The authority to amend and adopt these rules is provided by W.S. §§ 35-11-102, 35-11-109(a) (xiii), 35-
11-110(a)(ii), 35-11-112(a)(i), 35-11-402(a)(i), (vi), & (xiii), 35-11-403(a)(iv), 35-11-426(a), 35-11-427,

35-11-428(a)(iii)(F)&(J), 35-11-429(a)())& (1), 35-11-431(a)(vii), and 35-11-433(a).
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18. Proposed Rule Adoption: Chapter 11, Section 13

Section 13. Corrective Actions and Compliance Scheddles.

The EPA has codified many of the procedures which the LOD and industry already

follow when problems are encountered, such as development of a schedule of actions
to be taken to address well repairs. The proposed language in this section simply
codifies those procedures in the State program.

PROPOSED RULE ADOPTION

EPA RULE

are:

Chapter 11, Section 13(a) Corrective actions

(i) Needed when a well is improperly sealed,

the plan indicates that the operator's plan is
inadequate (based on the factors presented
below), the Director shall require the operator to
revise the plan, prescribe a plan for corrective
action as a term and condition of the permit, or
deny the application.

(D) Nature and volume of injected fluid;
(ID) Nature and volume of native

40 CFR 144.55 Corrective Action

() Coverage. Applicants for Class...IIl injection
well permits shall identify the location of all known
wells within the injection well’s area of review
which penetrate the injection zone...For such wells
which are improperly sealed, completed, or
abandoned, the applicant shall also submit a plan
consisting of such steps or modifications as are
necessary to prevent movement of fluid into
underground sources of drinking water ("corrective
action"). Where the plan is adequate, the Director
shall incorporate it into the permit as a condition.
Where the Director’s review of an application
indicates that the permittee’s plan is inadequate
(based on the factors in §146.07), the Director shall
require the applicant to revise the plan, prescribe a
plan for corrective action as a condition for the
permit under paragraph (b) of this section, or deny
the application. The Director may disregard the
provisions of §146.06 (Area of Review) and
§146.07 (Corrective Action) when reviewing an
application to permit an existing Class II well.

40 CFR 146.7 Corrective action. In
determining the adequacy of corrective action
proposed by the applicant under 40 CFR 144.55
and in determining the additional steps needed to
prevent fluid movement into underground sources of
drinking water, the following criteria and factors
shall be considered by the Director:

(a) Nature and volume of injected fluid;

() Nature of native fluids or by-products of

groundwater; injection;
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PROPOSED RULE ADOPTION

EPA RULE

(IIT) Compatibility of injected fluid and
native groundwater;

(IV) Potentially affected population;

M) Geology;

time the well was abandoned; and
(X) Hydraulic connections with
Underground Sources of Water,

(i) Needed if any water quality monitoring of
an Underground Source of Water indicates the
movement of any contaminant into an
Underground Source of Water, except as
specifically authorized in the approved permit or
which case, the Administrator shall prescribe
additi i T i
reporting (including closure of the injection well
and limitation of injection pressure) as are
necessary to prevent such movement. These
additional requirements shall be imposed by
requiring the operator to revise the permit or
Research and Development Testing License, the
permit or Research and Development Testing

ic vok T jat

rcement action ma if the
Research and Development Testing License has
been violated.

(c) Potentially affected population;
(@ Geology;

(e) Hydrology;

(f) History of the injection operation;

(g) Completion and plugging records;

(h) Abandonment procedures in effect at the time
the well was abandoned; and

(i) Hydraulic connections with underground
sources of drinking water.

40 CFR 144.12 Prohibition of movement of
fluid into underground sources of drinking
water.

(a) [See proposed Section 11 on Prohibitions. ]
(b) For Class...IIl wells, if any water quality
monitoring of an underground source of drinking
water indicates the movement of any contaminant
into the underground source of drinking water,
except as authorized under part 146, the Director
shall prescribe such additional requirements for
construction, corrective action, operation,
monitoring, or reporting (including closure of the
injection well) as are necessary to prevent such
movement. In the case of wells authorized by
permit, these additional requirements shall be
imposed by modifying the permit in accordance
with §144.39, or the permit may be terminated
under §144.40 if cause exists, or appropriate
enforcement action may be taken if the permit has
been violated....

40 CFR 144.55(b)(3) Injection pressure limitation.
The Director may require as a permit condition that
injection pressure be so limited that pressure in the
injection zone does not exceed hydrostatic pressure
at the site of any improperly completed or
abandoned well within the area of review. This
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PROPOSED RULE ADOPTION EPA RULE

pressure limitation shall satisfy the corrective action
requirement. Alternatively, such injection pressure
limitation can be part of a compliance schedule and
last until all other required corrective action has
been taken.

Chapter 11, Section 13(a)(iii) The status of

This proposed Section 13(a) combines requirements related to corrective actions from
different portion of the EPA rules, including 40 CFR 144.12, 40 CFR 1 44.55, and 40
CFR 146.7. For example, for simplicity, the limitation of injection pressure as a
corrective action (40 CFR 144.55(b)(3)) was incorporatedintothe list of other potential
corrective actions that may be required. V

In the proposed Section 13(a)(i)(4), Section 3 of the proposed rules is referenced
because the requirement for identification of well locations (40 CFR 144.55(a)) was
included in that section along with other requirements for identification of well
locations. Similarly, the proposed Section 4 is referenced because thz requirement for
submittal of a corrective action plan (40 CFR 144.55(a)) was included in that section
along with other requirements for plans, procedures, and schedules.

In the proposed Section 13(a)(i)(B), Subsections (a) and (b) from 40 CFR 146.7
("Nature and volume of injected fluid” and "Nature of native fluids or by-products of
injection") were split into Subsections (I), (I), and (II]). This was done to highlight the
fact that the properties of the individual components (i.e., injected fluid and native
groundwater) as well as the properties of their combination are of concern, e.g., to
ensure a precipitate does not form.

Also, the proposed Subsection 13(a)(i)(B)(VIl) (from 40 CFR 146.7(F) ("History of the
injection operation”)) was expanded to include both proposed and historic operations
as corrective action may be needed before operations begin, as well as during
operations. In the proposed Subsection 13(a)(i(}(B)(IX), the term "plugging procedures”
was used instead of "abandonment procedures" because the plugging procedures are
generally of most concern to ensure adequate downhole seals.

% %k %k %k ok sk ok ok sk ok ok %k ok ok ok k ok k %k Kk Kk k ok
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PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 13(b) When appropriate,
a permit or license may include, or be revised to
include, a compliance schedule leading to
compliance with the applicable statutes and

later than 3 vears after the date the schedule is
put into effect. In addition:
(A) The schedule shall set forth interim
i e r their achievemen
and a projected date of compliance with all the

Iequirements;

(B) The time ¢ interim d hall
not exceed 1 year; and
e schedule shall dates for the

submission of progress reports, no later than 30
days following each interim date and the final
date of compliance.

40 CFR 144.53 Schedule of Compliance.

(a) General. The permit may, when appropriate,
specify a schedule of compliance leading to
compliance with the SDWA and parts 144, 145,
148, and 124.

(1) Time for compliance. Any schedules of
compliance shall require compliance as soon as
possible, and in no case later than 3 years after the
effective date of the permit.

(2) Interim dates. Except as provided in
paragraph (b)(1)(i1) of this section, if a permit
establishes a schedule of compliance which exceeds
1 year from the date of permit issuance, the
schedule shall set forth interim requirements and the
dates for their achievement.

(i) The time between interim dates shall not
exceed 1 year.

(i) If the time necessary for completion of any
interim requirement is more than 1 year and is not
readily divisible into stages from completion, the
permit shall specify interim dates for the submission
of reports of progress toward completion of the
interim requirements and indicate a projected
completion date.

(3) Reporting. The pemnit shall be written to
require that if paragraph (a)(1) of this section is
applicable, progress reports be submitted no later
than 30 days following each interim date and the
final date of compliance.

The EPA considers compliance schedules applicable in three situations. Based on the
Physical and regulatory setting in Wyoming and the LOD s experience to date, only two
situations are anticipated in which compliance schedules would be applicable in
Wyoming. Therefore, the proposed rules are somewhat shorter than the EPA rules.
Thesituations addressed by the EPA and by the proposed LQD rules are outlined below.
In addition, there are some specific differences between the provisions for compliance
schedules in the EPA rules and the proposed LOD rules. Those differences are also

outlined below.
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SITUATIONS IN WHICH COMPLIANCE SCHEDULES MAY BE A PPLICABLE

The EPA rules envision use of compliance schedules in three situations: (1) when new
rules are enacted; (2) during noncompliance or excursions; and (3) for completing
corrective action before a permit is issued. The LOD considers that compliance
schedules might be applicable in either of the first two situations, but not the third.

To address the situation when new rules are enacted, the LOD has proposed the change
to Chapter 11, Section 2(e) (operators need to demonstrate compliance with new
regulations within one year of the effective date of the regulations). To ensure that
EPA concerns are addressed should an operator fdil to demonstrate compliance within
one year, the provision for a compliance schedule has also been proposed. The
proposed provision for a compliance schedule also addresses EPA concerns for
available options during noncompliance or excursions (Section 12(d)(3)). Because the
LOD believes it cannot issue a permit in situations where corrective action is needed,
provisions for compliance schedules in such situations have not been considered
appropriate.

With respect to the proposed Section 13(b)(i), it is LOD's understanding that the EPA
considers the “effective date” to apply to both initial permit approvals and
modifications.

DIFFERENCES BETWEEN EPA AND PROPOSED LOD USES OF COMPLIANCE SCHEDULES

In 40 CFR 144.53(a)(2)(ii), an option is provided for an interim date in excess of one
year. Such a lengthy time period between interim dates is not considered appropriate
Jfor the compliance issues of concern in Wyoming, e.g., looking at rates of change in
water quality in response to remedial actions; therefore this option is not provided in
the proposed rules.

The EPA rule in 40 CFR 144.53(b), which allows for alternate schedules if an operator
decides to cease conducting regulated activities, is not considered applicable in
Wyoming. If an operator ceases activities before the permit terms and conditions
remain in place and a permit revision is considered necessary.

%k ok % %k %k %k sk ok ok %k ok sk ok d Ak %k %k %k %k k *k *k %k

The authority to adopt these rules is provided by W.S. §§ 35-11-102, 35-11-109(a)(xiii), 35-11-
110(@)(ii), 35-11-112(a)(i), 35-11-402(a)(i),(vi),&(xiii), 35-11-403(a)(iv), 35-11-426(a), 35-11-
428(a)(iii)(F)&(J), and 35-11-431(a)(vii).

Package 1L (03/26/02) Draft Proposed Rules - Page 111



19. Proposed Rule Amendment/Adoption: Chapter 11, Section 14

Section 14. Monitoring Requirements.
Chapter 11, Section 3tc){xv)14(a) Detadsofaprogramto A detailed monitoring program shall be

rovedb theA or_and inclu inthe it or R handDeve]o ent esting License

fure momtormg thequantlty and qualxty of waters that may be
affected by mc opexatlonﬁ'om-prcmnmg before mining through retease-of-bond; reclamation mchdinga
description-of procedures-and-time-schedules-used-to-confirmrexcursions and shall, at a minimum, specify;

Per 40 CFR 144.52(a)(3), the monitoring and reporting requirements are considered
permit conditions.

The phrases "premining"” and "release of bond"” were changed to the more commonly
used phrases "before mining" and "reclamation”, respectively.

For clarity, the requirements for excursion monitoring have been moved to a separate
subsection below.

* ok & ok ¥k %k ok 3k %k 3k %k dk k %k %k k& &k %k ok ok k k %k

PROPOSED RULE AMENDMENT EPA RULE

Chapter 11, Section 14(a)(1) Requirements for: | 40 CFR 144.54 Requirements for recording and
(A) The proper use, maintenance, and installation, | reporting of monitoring results.

when appropriate, of monitoring equipment or | All permits shall specify:
in jologi itor (@) Requirements conceming the proper use,
when appropriate); maintenance, and installation, when appropriate, of

monitoring equipment or methods (including biological
monitoring methods when appropriate);

(B) The intervals and frequency of monitoring, | (b) Required monitoring including type, intervals, and
sufficient to yield data which are representative of | frequency sufficient to yield data which are
the monitored activity, including continuous | representative of the monitored activity including
monitoring when appropriate; when appropriate, continuous monitoring;....

40 CFR 144.52 Establishing permit conditions .
(a)(5) Monitoring and reporting requirements as set

(C) Tests and methods used to generate | forth in 40 CFR part 156. The permittee shall be
nitoring data. required to identify types oftests and methodsusedto

generate the monitoring data.....

% 3k %k ok ok %k %k ok ok %k ok k k ok %k dk %k %k k %k k * %
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PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 14(a)(ii) Monitoring of:

(A) The nature of the inj fiuids with sufficient
ency, and at least mon to_vield

representative data on the characteristics of the

CL UG

hme wee r_meterin: d

recording of injected and produced fluid volumes
as appropriate; and

(C) Class IN injection wells maybe monitored for
the parameters required by subsections (A) and
B feld iect basi her 1}

monitoring systems for each well are not required
provided the operator demonstrates that manifold
monitoring of injection pressure is comparable to
individual well monitoring.

40 CFR146.33 Operating, monitoring, and
reporting requirements.

(b) Monitoring requirements. Monitoring
requirements shall, at a minimum, specify:...

(1) Monitoring of the nature of injected fluids with
sufficient frequency to yield representative data on its
characteristics. Whenever the injection fluid is
modified to the extent that the analysis required by

| §146.34(a)(7)(iii) is incorrect or incomplete, a new

analysis as required by §146.34(a)(7Xiii) shall be
provided to the Director.

(2) Monitoring of injection pressure and either flow
rate or volume semi-monthly, or metering and daily
recording of injected and produced fluid volumes as
appropriate....

(6) All Class ITI wells may be monitored on a field or
project basis rather than an individual well basis by
manifold monitoring. Manifold monitoring may be
used in cases of facilities consisting of more than one
injection well, operating with a common manifold.
Separate monitoring systems for each well are not
required provided the owner/operator demonstrates
that manifold monitoring is comparable to individual
well monitoring.

A minimum sampling frequency (monthly) is included to give operators some guidance
as to what the LOD considers to be a minimum acceptable frequency. This frequency
is based on the LOD staff’s understanding of current industry practice and practical
considerations for sample collection and reporting.

A more frequent monitoring schedule is proposed in Section 14(a)(ii)(B) than is required
in 40 CFR 146.33(b)(2) for several reasons. Experience has shown that more frequent
monitoring is necessary to ensure efficient and effective resource recovery, as well as
environmental protection, and current industry standards reflect more frequent

monitoring.

% dk dk %k %k %k %k ak ok dk 3k k %k 3k ok k ok ok %k %k *k k %

Chapter 11, Section 14(a)(iii} On next page...
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1 Section 6(g)iii) of this Chapter); and

D) jodic itoring of pres changes or

other physical parameters if such monitoring
des dd ; f ons.

PROPOSED RULE ADOPTION EPA RULE
Chapter11, Section 14(a)(iii) Requirements for. | 40 CFR146.33 Operating, monitoring, and
(A) Semi-monthly monitoring of the fluid level in | reporting requirements.
e uction zone, where a riate; (b) Monitoring requirements. Monitoring
(B) Semi-monthly monitoring of the water levels | requirements shall, at a minimum, specify....
and parameters chosen to measure the water | (4) Monitoring of the fluid level in the injection zone
quality in monitoring wells; semi-monthly, where appropriate and monitoring of
(C) Quarterly monitoring of the water levels and | the parameters chosen to measure water quality inthe
monitoring wells required by §146.32(e),

semi-monthly.

(5) Quarterly monitoring of wells required by
§146.32(g). [40 CFR 146.32(g) is related to wells
required in areas "subject to subsidence or
catastrophic collapse," see proposed Section
6(g)ii).]

Monitoring of water levels is routinely done whenever water quality samples are
collected; therefore, for completeness, the phrase "water levels" has been added in

Sections 14(a)(iii)}(B)&(C).

Section 14(a)(iii}(D) was added in recognition that not all in situ operations rely on
ground water monitoring for excursion detection (e.g., pressure changes to detect

excursions during trona mining.)

d¢ ok dk ok ok dk ok %k ok %k ok k ok k ok %k k ok k ok ok ok

Chapter 11, Sectlon 3@(:&1_(3)_(_) Bctadsofa-pmgranrto—momorﬂwquamfrmd-thty-of

of procedures and tme schedules used to:

a A description

(A)  Detect and confirm excursions:; and

(B) Monitor excursions and excursion control efforts.

The phrase “to detect” was added to ensure that the permit included discussion of how
the monitoring information will be used to detect excursions, such as comparison of
water quality data with Upper Control Limits.

Subsection 14(a)(iv)(B) was added to ensure that, although specific monitoring will
depend on the type and extent of the excursion, general considerations, such as
increased sampling frequency, are described.

% % % %k % %k % sk ok %k 3%k ok %k %k ok *k k Kk %k 3k %k k ok
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PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 14(a)(yv) Samples and
measurements taken for the purpose of monitoring
shall be representative of the monitored activity.

40 CFR 144.51 Conditions applicable to all
permits.

(§) Monitoring and records.

(1) Samples and measurements taken for the purpose
of monitoring shall be representative ofthe monitored

activity.

% % ok k ok ok ok ok & %k & %k %k %k %k ok %k %k *k %k %k %k &

The authority to amend and adopt these rules is provided by W.S. §§ 35-11-102, 35-11-109(a)(iv), 35-
11-112(a)(i), 35-11-426(a), 35-11-428(a)(iii)(F), and 35-11-431(a)(ii)&(vii).

Package 1L (03/26/02) Draft Proposed Rules - Page 115




20. Proposed Rule Amendment/Adoption: Chapter 11, Section 15

Section #15. Maintenance-of Records-and-Chemical-Analysis Reporting Requirements.

Section 7 currently includes requirements related to both Reporting (Chemical Analysis)
and Maintenance of Records. Those requirements related to Reporting have been
moved to this proposed section and combined with EPA requirements on Reporting.
Those requirements related to Maintenance of Records have been moved to proposed

Section 16.

% %k ok 3 o ok &k dk %k %k ok ok %k %k 3k ok %k %k & & %k %k %

PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 715(a) Fhe-operator-shalt
mamtain-records-at-the-mine-site-ir-accordance

wztl'x—WLS—§—3§-H-4-3-9fb)-m1c} Aall chemical
analyses submitted to the Administrator
accordance with a valid permit or Research and
Development {License shall include:

() A description of, or reference for, the
procedures and methods used for sample
collection, preservation, and quality controk;

(ii) The name, address, and telephone number of
the laboratory performing the analyses, and the
laboratory job identification number and-the—date

the-amatyses-wereperformed: ; and

Qhap;er,

40 CFR 144.51 Permit conditions applicable to
all permits.
() Monitoring and records.
(3) Records of monitoring information shall include:

(i) The date, exact place, and time of sampling or
measurements; [see W.S. § 35-11-430(b)(1)]

(ii) The individual(s) who performed the sampling or
measurements; [see W.S. § 35-11-430(b)(1)]

(iif) The date(s) analvses were performed; [see
W.S. § 35-11-430(b)(i1)]

(iv) The individual(s) who performed the analyses;
[see W.S. § 35-11-430(b)(i1)]

(v) The analytical techniques or methods used; and
[see W.S. § 35-11-430(b)(1i1)]

(vi) The results of such analyses. [see W.S. § 35-
11-430(b)(iv)]
40 CFR 144.32 Signatories to permit
applications and reports.
(a) Applications. [See Section 2(h) of this
Chapter. ]
(b) Reports. All reports required by permits, other
information requested by the Director, and all permit
applications submitted for Class II wells under
§144.31 shall be signed by a person described in
paragraph (a) of this section, or by a duly authorized
representative of that person....

The first part of the existing Section 7 (maintenance of records) has been moved to the
proposed Section 16, which is titled Maintenance of Records.
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The existing rule includes requirements for submittal of sampling protocols and
laboratory information, and those requirements have been retained because this
information is considered essential in determining whether a sample is representative
and to ensure the objectives of the statutory requirements in W.S. § 35-11-430(b) are
met. W.S. § 35-11-430(b) reads:

"The operator shall maintain records at the mine site of all

information resulting from monitoring activities required in the

permit. The records shall state:

(i) The date, place, time and method of sampling and the
personnel responsible for sampling;

(i) The date on which analysis was performed and the
personnel who performed the analysis;

(iii)  Analytical techniques used; and

(iv)  The results of the analysis.”

The requirement in the existing rule for submittal of the analytical date is already in
W.S. § 35-11-430(b), so that requirement has been deleted from the rule. The term
"job" has been replaced with "laboratory” to better conform to the record keeping

system used by laboratories.

sk ok %k dk ok %k k sk k ok %k k &k %k %k ok %k sk k Kk k k k

Chapter 11, Section 15(b) On next page...
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(C) Verification of whether the mechanical
integrity was or was not established in a well,
ncludi

ﬂ) 1dent1ﬁ@on gf a well which failedto

wells, required per Section 13 of this Chapter.

(iv) The results of well repair and plugging
ection 8 of this ter, includin

a statement that;

(A) Wells were plugged in accordance with
the approved permit or Research and

ined e ini T W uggi
procedures differed from the procedures
approved in the permit or Research and
Development Testing License. This
documentation shall be included in the report,
and contain a description of the procedures used

i the differences een the it or

Research and Development Testing License

ved m and the € me

PROPOSED RULE ADOPTION EPA RULE
Chapter 11, Section 15(b) Quarterly 40 CFR 146.33 Operating, monitoring, and
monitoring reports shall include, at a minimum: reporting requirements.
(i) The resulits of momtgnng required per (c) Reporting requirements. Reporting
requirements shall, at a minimum, include:

ections 14(a){ii) and (i this ter,

(1) Quarterly reporting to the Director on required
monitoring....

(2) Results of mechanical integrity and any other
periodic test required by the Director reported with
the first regular quarterly report after the completion
of the test;....

40 CFR 146.8 Mechanical integrity.

(e) In conducting and evaluating the tests
enumerated in this section or others to be allowed
by the Director, the owner or operator and the
Director shall apply methods and standards
generally accepted in the industry. When the owner
or operator reports the results of mechanical
integrity tests to the Director, he shall include a
description of the test(s) and the method(s) used. In
making his/her evaluation, the Director shall review
monitoring and other test data submitted since the
previous evaluation.

40 CFR 144.51(p) Plugging and abandonment
report. For EPA-administered programs, within 60
days after plugging a well or at the time of the next
quarterly report (whichever is less) the owner or
operator shall submit a report to the Regional
Administrator. If the quarterly report is due less
than 15 days before completion of plugging, then
the report shall be submitted within 60 days. The
report shall be certified as accurate by the person
who performed the plugging operation. Such report
shall consist of either:

144.51(p)(1) A statement that the well was plugged
in accordance with the plan previously submitted to
the Regional Administrator; or

144.51(p)(2) Where actual plugging differed from
the plan previously submitted, and updated version
of the plan on the form supplied by the regional
administrator, specifying the differences.

%k %k Kk ok ok %k %k %k k %k k k k *k k %k k k k k %k %k
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Chapter 11, Section 415(c) AnnuatReport—nrsitumining-operators-shatt-submit-anmual
reports-containing aAnnual monitoring reports shall include, at a minmmum:

The reference to "in situ mining" has been deleted because Chapter 11 is specifically
for in situ mining and it is redundant to include the phrase.

* %k ok sk 3k %k ok ok sk %k %k %k %k %k %k ok ok k ok k ok k%

Chapter 11, Section 415(c)(i) aAll information required by W.S. § 35-11-411; and-

% ok %k ok %k sk %k ok ok %k ok ok %k ok %k ok ok %k %k ok %k %k k

Chapter11, Section 4(a)15(c)(ii) A map(s) showing the location of all wells installed in conjunction
with the mining activity and showing all areas where:

(A) Groundwater restoration has been achieved, is actively taking place and is expected to
commence during the next year:;

(B) Mining is expected to commence during the next year:;

ok ok %k d ok ok ok ok ok %k ok % k ok ok ok ok % ok ¥ k *

Chapter 11, Section 4()15(c)(iii}  The total quantity of recovery fluid injected and the
total quantity of recovery fluid extracted during the reporting period for each well-field area including a
description of how these quantities were determined:;

&k k %k %k k *k ok %k ok 3k 3k 3k k %k %k %k ok ¥k ok %k *k *k Xk

Chapter 11, Section 4(c)15(c)(iv) = Monitoring program results pursuant to Sectron
3‘(c)(xv') cti a}xvii ection 4ofﬂﬁsChapter,inc}udh1g-a-map-md-dcscnpmof-aﬂ-cmsmns;

a]}monﬁorwcﬂmtaﬁed-durmg-ﬂic-prmﬂsym which have not been grewously mpoxted, and-

This proposed change is to avoid redundant reporting and to provide cross-references
to the appropriate sections in this proposed Chapter.

% ok ok ok %k ok ok %k %k %k ok ok ok & & k %k %k k %k k * ¥

Chapter 11, Section 15(c)(v) On next page...
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Chapter 11, Section 4d)15(c)(v)  An updated potentiometric surface map(s) for all
aquifer(s) that are or may be affected by the mining operation may be requested at the Administrator's
discretion.

This proposed change is intended to ensure that only useful potentiometric surfacemaps
are submitted. Potentiometric surface maps of the production zones, which are
currently required in Annual Reports, have generally proven useless because the water
levels in the production zone are constantly changing due to variations in pumping rate
and purging well water for water quality sampling. However, overlying and underlying
zones should have more stable water levels and updated potentiometric surface maps
are useful for these units. Potentiometric surface maps may also be useful for aquifers
and production zones during some stages of restoration.

&k %k ok ok ok ok sk sk &k &k %k 3k 3k ok %k dk %k &k &k *k %k %k %k

Chapter11, Section4¢e)15(c)(vi) Supporting data sufficient to demonstrate groundwater
restoration in accordance with Sectiom3td)ity S(a)xiii) ¢f this Chapter.

%k % d k Ak ok %k %k Ak &k ok %k k ok k %k k ok ¥k ok & k %k

Chapter 11, Sectlonli(c_ll MMWMM@

This subsection has been added to provide a cross-reference to the section on

excursions.
% ke ok ok ok ok %k 3k 3k dk k ok sk 3k 3k %k %k ¥k 3k k% k k %k
Chapterll,Section 15(e) Well aban ent T ade Lan lity Divisi
. ) R N

the surface. The repo: r_t, set forth n aﬁidavn form, should contain the lggatlon of the hole to the nearest twg
hundred feet, the depth of the well, estimated rate of flow. and the facts of the plugging technique,

(ii) Within twelve months after the abandonment of any well. The report should include the

location of the well to the nearest 40-acre legal subdivision er quarter section), the depth the well, and

the facts of the plugging technique.

% &k %k %k ok sk 3k k %k 3k %k %k & %k %k %k k %k *k k k k %k

The authority to amend and adopt these rules is provided by W.S. §§ 35-11-102, 35-11-109(a)(iv), 35-
11-112(a)(3), 35-11-411(a)(ii), 35-11-426(a), 35-11-428(a)(iii)(F), 35-11-430, and 35-11-431(a)(vii).
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21. Proposed Rule Adoption: Chapter 11, Section 16

Section 16, Maintenance and Retention of Records.

Because of the volume of records that are collected by many mine operators, including
in situ operators, they are allowed to submit specific information to the LQD and
allowed to retain other information on site and available for inspection. Therefore,
Section 16(a) of the proposed rule discusses maintenance of records that an operator
is allowed to retain on site and Section 16(b) discusses maintenance/retention of all
records.

% ok %k ok k ok ok %k %k ok &k & k k k %k k %k k Kk %k *k *

Chapter 11, Section716(a) The operator shall maintain records at the mine site in accordance with

W.S. § 35-11-430(b), mgludmg, for any laboratory analyses that anoperator is allowed to retain on site for
mspectxgn Iathg @ submit to the Adxmmstaig:md—aﬂ-chcmcd—maiyscsmbrmﬂed-wﬁcﬁdmnm

(i) A description of, or reference for, the procedures and methods used for sample collection,
preservation, and quality controk;

(i) The name, address, and telephone number of the laboratory performing the analyses, and
the laboratory job identification number and-the-date-the-anatyses-were-performed: ; and

Retention of information about sampling protocols and laboratory information is
considered essential in determining whether a sample is representative and to ensure
the objectives of the statutory requirementsin W.S. § 35-11-430(b) are met. W.S. § 35-
11-430(b) reads:

"The operator shall maintain records at the mine site of all

information resulting from monitoring activities required in the

permit. The records shall state:

) The date, place, time and method of samplzng and the
personnel responsible for sampling;

(i) The date on which analysis was performed and the
personnel who performed the analysis;

(i)  Analytical techniques used; and

(iv)  The results of the analysis."

The requirement in the existing rule for submittal of the analytical date is already in
W.S. § 35-11-430(b), so that requirement has been deleted from the rule. The term
"job" has been replaced with "laboratory” to better conform to the record keeping
system used by laboratories.

sk sk ok %k %k %k ok ok ok ok ok %k %k %k ok k k k %k *k %k % %
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data used to complete the application for the
permit or Research and Development Testing
License;

(C) The nature and composition of all injected
fluids; and
(D) Information requested by the
requi W 411,
(i) mmgmmmm:n
16(b)iXA) through 16(b)(iXD) at the mine site
until termination of the permit or Research and
Development Testing I icense, unless otherwise
authorized by the Administrator. However, the
record retention schedule cannot be less than
three vears after the date of the sample,
measurement, reportt, or application. The
in T i = s
eliv th inistrat
clusi e ion peri

PROPOSED RULE ADOPTION EPA RULE
Chapter 11, Section 16(b)  The operator 40 CFR 144.51 Conditions applicable to all

permits.

() Monitoring and records.

(1) [see Section 14(a)(v).]

(2) The permittee shall retain records of all
monitoring information, including the following:

40 CFR 14431 Application for a permit;
authorization by permit. (f) Recordkeeping.
Applicants shall keep records of all data used to
complete permit applications and any supple-
mental information submitted under §144.31 fora
period of at least 3 years from the date the applic-
ation is signed.

144.51(§)(2)(i) Calibration and maintenance
records and all original strip chart recordings for
continuous monitoring instrumentation, copies of all
reports required by this permit, and records of all
data used to complete the application for this
permit, for a period of at least 3 years from the date
of the sample, measurement, report, or application.
This period may be extended by request of the
Director at any time; and

144.51(j)(2)(ii) The nature and composition of all
injected fluids until three years after the completion
of any plugging and abandonment procedures
specified under §144.52(a)(6), or under part 146
subpart G as appropriate. The Director may require
the owner or operator to deliver the records to the
Director at the conclusion of the retention period.

For EPA administered programs, the owner or
operator shall continue to retain the records after
the three year retention period unless he delivers the
records to the Regional Administrator or obtains
written approval from the Regional Administrator to
discard the records.

With respect to Maintenance of Records, the EPA rules do not differentiate between
records that are submitted to the EPA and records that are maintained on site.
However, because of the volume of records that are collected by many mine operators,
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including in situ operators, they are allowed to submit specific information and allowed
to retain other information on site.

W.S. § 35-11-430(b) includes the same requirements as the EPA rules but does not
specify a time frame for records retention. Also, the lifespans of many wellfields at the
three operating in situ mines in Wyoming exceed three years, and the information on
initial conditions and operating conditions is critical in evaluating operating and
restoration success. (The essential nature of this information has been highlighted in
recent years as efforts to complete restoration, evaluate flare factors, and assess
adjacent mining impacts are underway.,) Therefore, the LOD considers records
retention until permit or license termination essential. In recognition of the fact that
all records may not be critical, some leeway is provided by allowing the operator to
request a shorter retention time (but not less than the three years required by the EPA).

%k ok %k ok ok ok ok ok ok k dk ok %k dk ok %k sk ok ok ok k ¥k %k

The authorityto adopt these rules is provided by W.S. §§ 55-11-102, 35-11-109(a)(iv), 35-11-112(a)(i),
35-11-426(a), 35-11-428(a)(iii}(F), 35-11-430, and 35-11-431(a)(vii).
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22. Proposed Rule Amendment: Chapter 11, Section 17
Section 5 17. Research and Development Testing License Application.

Chapter11, Section 517(a) Inadditionto the informationrequired by this Section, an application for
a Research and Development Testing License shall contain all informationrequired by W.S. § 35-11-431 and
Sections 6 through 16 of this Chapter and shall:

W.S. § 35-11-431 cross-references provisions of W.S. § 35-11-406 and lists specific
items that need to be in the license. The cross-reference to the rules has been added to
better define the information that the statutes require. The section numbering has been
changed to be consistent with the numbering scheme for other sections.

%ok ok 3k ok ook ok ok ok ok %k ok ok ok ok ok ok ok k %k k ¥k ok

Chapter 11, Section 5(a)17(a)(i) Demonstrate that the operation is designed to:
@B{A) Evaluate mineability or workability of a mineral deposit using in situ mining techniques:;

a(B) Affect the land surface, surface waters and groundwater ofthe State to the minimum
extent necessary:; and

a{C) Provide premining, operational and post-mining data, information and experience that
will be used for developing reclamation techniques for in situ mining.

Chapterll, Section5tby17(a)(ii) Contain a general description of the land, geology and groundwater
hydrology for the proposed Research and Development Testing License area including:

H{A) The land use, vegetation, and topsoil characteristics of the affected landss;

f(B) Location and name of surface waters and adjudicated water rights inside and within
one-half % mile of the Research and Development Testing License eense areas:;

m(C) Locations and present owners of all wells inside and within one-half €/4) mile of the

Research and Development Testing Liicense area to mclude information conceming plugging and well
completion and producing interval(s) to the extent such information is available in the public record or by a

reasonable inspection of the property:; and

(D) Groundwater quality data and potentiometric surface elevations for aquifers that may
be affected by the proposed operation.

The term "license" has been changed to "Research and Development Testing License”
for clarity, as LOD does issue other types of licenses.

dk %k %k ok ok ok %k %k ok %k ok %k %k %k %k *k %k *k %k k k *k %

The authorityto amend theserules is provided by W.S. §§ 35-11-112(a)(i), 35-11-426(a), 35-11-431(a),
35-11-432, and 35-11-434.
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23. Proposed Rule Adoption: Chapter 11, Section 18

Section 18. Duration of Permits and Research and Development Testing Licenses.

PROPOSED RULE ADOPTION EPA RULE

Chapter 11, Section 18(a) Permits shall be
40 CFR 144.36 Duration of permits.

(a)...UIC pemmits for Class...]Il wells shall be issued
for a period up to the operating life of the facility....

approved mining plan (Section 4(a)ii)) and
reclamation plan (Section S(a)(i)) as provided in
Ww.S. -11-4 and (b): and

(i) With ion for revision of the mining and | (¢) The Director may issue any permit for a duration
reclamation schedules, as provided in W.S. § 35- | that is less than the full allowable term under this
11-429, section.

The EPA Rules state that a permit "shall be issued.for a period up to the operating life
of the facility” and that the Director may issue a permit for a shorter period of time.
The Wyoming Statutes (W.S. § 35-11-405(b)) state that "[a] mining permit...remains
valid...until termination of all mining and reclamation operations, except as otherwise
provided in this act.” W.S. § 35-11-406(a) defines a mining permit as "the certification
that the tract of land described may be mined by an operator licensed to do so in
conformance with an approved mining plan and reclamation plan.” Requirements for
approved plans include a "timetable for accomplishment of the reclamation plan” (W.S.
§ 35-11-431(a)(v)) and "estimated dates of commencement and termination of the
proposedpermit” (W.S. § 35-11-406(a)(xi)). Therefore, the permit is issued on the basis
of a viable schedule, and, as outlined below, that schedule can be modified. (As noted
in the Statement of Reasons for Chapter 11, Section 4(a)(ii), extensive delays in the
schedule are of increasing concern.)

One of the primary concerns of the legislation and rules governing in situ operations is
the protection of groundwater resources. For example, in W.S. § 35-11-429(a)(iv), any
significant change to the mining and reclamation plans is prohibited if the change
"would jeopardize reclamation or protection of any waters of the state unless a permit
revision has been approved by the director pursuant to this act." Therefore, revisions
to the schedules in the mining and reclamation plans can be made, provided the
revisions do not adversely affect long-term reclamation goals.

Mining and reclamation schedules have been of increasing concern to LQD because of

the length of time some of the existing in situ mining and reclamation activities have
extended beyond the original projections. Of particular concern is the additional length
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of time for restoration activities. As an example, in a permit approved in 1987, an
operator projected fourteen years from installation of the first wellfield to restoration
of all the wellfields. Additional wellfields and new lands were added over the years, but
the overall schedule was not revised until 1997. In the revised schedule, restoration
activities now extend to 2012. More importantly, restoration of two of the original
wellfields, that was to have been completed in 1996, was projected to extend through
1998 and has not yet been completed. Therefore, the LOD believes that more attention
must be given to mining and reclamation schedules to ensure that the permit remains

viable.

% %k 3k ok %k %k ok ok ok %k ok 3k ok k ok ok ok Kk ok sk ok k %k

PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 18(b) The Administrator
shall review the permit at least once every five
e w ; ald- 3
MVWM‘LM 3 .
mm‘ms on 20 of thi M:Mﬂmmw]

40 CFR 144.36 Duration of permits.

(a)...The Director shall review each issued Class...III
well UIC permit at least once every 5 years to
determine whether it should be modified, revoked and
reissued, terminated, or a minor modificationmade as
provided in §§144.39, 144.40, and 144.41.

% 3 ok %k %k %k ok ok ok ok 3k 3k %k k k k k % k %k %k k *k

Chapter 11, Section 18(c)
Development Testing License is issued for

s _specified in W.S.
to one year and ma

35-11-431(a), a Research and
ewed ann .

The reference to the statutory time frame for licenses is included so the time frames for
bo:h permits and licenses can be found in the same place in the rules.

% ok ok sk dk dk ok dk ok sk sk ok ok ok ok ok ok %k %k %k k k %k

The authority to adopt these rules is generally provided under W.S. §§ 35-11-102, 35-11-109(a) (xiii),
35-11-110(ii), 35-11-112(a)(i), 35-11-428, 35-11-429(a)(iv) and (v) and 35-11-801(a).
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24, Proposed Rule Adoption: Chapter 11, Section 19

Section 19. Revisions to Class ITI Well Portions of an In Situ Mine Permit or Research and

Development Testing License.

There are some variations between the EPA and State approaches to permit revisions
and terminations that must be addressed in Sections 19 (Revision) and 20 (Revocation)
to ensure that the state rules are as effective as the federal rules and to ensure that
provisions of the Wyoming Statutes are addressed.

With respect to terminology, the EPA rules refer to permit "modification.” However,
all existing LOD Coal and Noncoal rules refer to permit "revision.”" Therefore, in the
proposed rules, the term "revision" is used instead of "modification.” Similarly, the
EPA rules refer to "revocation and reissuance” of permits. However, the Wyoming
Environmental Quality Act does not differentiate between revocation and termination
of permits - in either case, a revoked permit would need to be re-issued before mining
could resume. Therefore, the EPA rules relating solely to "revocation and reissuance”
have not been incorporated into the proposed LOD rules. Finally, the EPA rules refer
to "termination” of permits; however, all the existing LOD rules refer to "revocation”
of permits. Therefore, the term "revocation” has been retained.

% ke ok ok ok %k %k sk sk sk sk ok ok 3k sk ok ok ok ok %k %k ok ok

Chapterl1, Section 19(a) A permit, license to mine, or Research and Development Testing

License mav be revised as a significant or non-significant revision as specified in Sections 19(b) and 19(c

respectively, to address one or more of the following considerations, subject to_the limitations of Sections
19(d) and 19(e).

(1) A revision may be necess address:
(A) A pemﬁt condition per Section 9 of this Chapter;

{B) Anexcursionorotheraspect ofnoncompliance per Section 12 ofthis Chapter

and W.S. 35-11-429(a)(ii); or

(C) A _corrective action or compliance schedule per Section 13 of this Chapter;

(D) 1 1t ing the five-vear review per Section 18 of this Chapter;
or

(E) jection by the Administrator art of the Annual Report
§ 35-11-411(b);
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®
state per W.S. 35-11-429(a)(iv);

A change that could jeopardize reclamation or protection of any waters ofthe

The list of items in Subsection 19(a)(i) is provided as a cross-reference to other sections
of this Chapter and the statutes which mention revisions. The first item (4) on the list
reflects both EPA and LQD rules on permit conditions. The second and third items (B
and C) reflect EPA rules on excursions, correctiveactions, and compliance. The fourth
item (D) reflects the EPA rule on 5-year permit reviews. The second item and the last
two items (B, E, and F) reflect provisions in the Wyoming Statutes, specifically W.S. §
35-11-411(b) and W.S. § 35-11-429(ii) and (iv).

ok ok ok ko ok ok ke ok ok ok ok kK Xk ok ok &

PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Sectlon 2(3)1“) m mtereste

send the requester a brief written response givingthe
reason(s) for the decision. ials of ests for

revisions are not subject to public notice and

comment;

(iii) If the Administrator requires the operator to

revise any Class III Well portions of a permit or
a vel i i

h 1 letter e

the ed changes addity

40 CFR 124.5 Modification, revocation and
reissuance, or termination of permits.
(a) (Applicable to State programs, see §§...
145.11 (UIC)). Permits (other than [Prevention of
Significant Deterioration] permits) may be modified,
revoked and reissued, or terminated either at the
request of any interested person (including the
pemnittee) or upon the Director's initiative.
However, permits may only be modified, revoked
and reissued, or terminated for the reasons specified
in §§...144.39 or 144.40 (UIC).... Allrequests shall
be in writing and shall contain facts or reasons
supporting the request.
(b) If the Director decides the request is not
justified, he or she shall send the requester a brief
written response giving a reason for the decision.
Denials of requests for modification, revocationand
reissuance, or termination are not subject to public
notice, comment, or hearings....
(c)(1) [Refers to Draft Permits prepared by EPA.].
(2) [See Section 19(e).]
(d) [See Section 20.]

40 CFR 144.39 Modification or revocation and
reissuance of permits.

When the Director receives any nformation (for
example, inspects the facility, receives information
submitted by the permittee as required in the permit
(see §144.51 of'this chapter), receives a request for
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PROPOSED RULE ADOPTION

EPA RULE

modification...under §124.5, or conducts a review
of the pemit file) he or she may determine whether
or not one of more of the causes listed in paragraphs
(a) and (b) of this section for modification...exist. If
cause exists, the Director may modify...the permit
accordingly, subject to the limitations of paragraph
(c) of this section, and may request an updated
application if necessary....

[See the following subsections for the 40 CFR
144.39 subsections.]

Subsections 19(a)(ii) and (iii) are adopted from the EPA rules and are a combination
of the general (40 CFR 124.5) and specific (40 CFR 144.39) EPA requirements. The
restriction in 40 CFR 124.5(a) that permits can only be modified for the reasons listed
in 40 CFR 144.39 and 144.40 is not consideredto interfere withany requirements under
the Wyoming Statutes because all the statutory requirements are considered to fall
within the reasons listed in 40 CFR 144.39 and 144.40. Other variations between the
EPA and State approaches are discussed after the following subsections.

%k %k %k dk &k &k k %k dk &k ok k %k %k %k *k k k k %k %k *k *

PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 19(b) The occurrence of

any of the following with regards to the Class ITT
Well i i esear

rator require e t or
arch vel i icense
These revisions shall be treated as significant
revisions and require public notice as specified n
Chapter 7 of these regulations and Section 21 of
this Chapter. In addition, the State Decision
Document will be updated for these revisions:
(i) Any material or substantial alterations or
» to the facilitv whi
3 ¢ or i . s . .
B8 i wﬁm of .uL._Q ".] &ﬂhldn . .h‘ﬂ;  the
different or absent in the existing permit or license,
mcluding:
(A) Any increase in the amount of land
related to installation or operation of additional
Class IIT wells, from that which was approved in

40 CFR 144.39 Modification or revocation and
reissuance of permits. ...

If a permit modification satisfies the criteria in
§144.41 for "minor modifications" the permit may be
modified without a draft permit or public review.
Otherwise, a draft permit must be prepared and other
procedures in part 124 must be followed.

(a) Causes for modification. The following are
causes for modification....

(1) Alterations. There are material and substantial
alterations or additions to the permitted facility or
activity which occurred after permit issuance which
justify the application of permit conditions that are
different or absent in the existing permit.

(2) [Not applicable to Class III wells}].
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PROPOSED RULE ADOPTION

EPA RULE

the original in situ mining permit or Research and
Development Testing License. Such a revision
shall include (if not already presented in the permit

or Research and Development Testing License)
] 3 edin W 114

2(b)(ii) of 7a

(i) The Underground Injection Control standards
based have been changed by promulgationof new
or amended standards or regulations or by judicial
(iii) The Administrator determines good cause
exists for modification of a compliance schedule,
such as an act of God, strike, flood, or materials
shortage or other events over which the permittee
has little or no control and for which there is no
reasonably available remedy.

{iv) Cause exists for revocation, as described in
Section 20 of this Chapter. but the Administrator

(v) A determination is made that the activity

endangers human health or the environment and
can be reculated to_acceptable levels

permit revision.

(3) New regulations. The standards or regulations
on which the permit was based have been changed by
promulgation of new or amended standards or
regulations or by judicial decision after the permit was
issued....

(4) Compliance schedules.  The Director
determines good cause exists for modification of a
compliance schedule, such as an act of God, strike,
flood, or materials shortage or other events over

‘which the permittee has little or no control and for

which there is no reasonably available remedy. See
also §144.41(c) (minor modifications).

() Causes for modification or revocation and
reissuance. The following are causes to modify or,
altematively, revoke and reissue a permit:

(1) Cause exists for termination under §144.40, and
the Director determines that modification...is
appropriate. '

(2) [Permit transfers regulated under Chapter 7 of
these regulations.]

(3) [Not applicable - applies to hazardous waste].
(c) [See Section 19(d).]

40 CFR 144.40(b)(3) A determination that the
permitted activity endangers human health or the
environment and can only be regulated to acceptable

levels by permit modification or termination;

In general, the EPA rules only differentiate between significant and non-significant
revisions. The items that qualify as non-significant revisions are specifically identified
(Section 19(c)), and all other items are considered significant revisions. Public notice
is required for all significant revisions. In contrast, the LQD currently has a broader
range of revisions in policy, including:, major revisions, minor revisions, and non-
significant revisions. The items that currently qualify as "significant deviations" are
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specifically identified in the rules (Chapter 7, Section 2), and revisions to address these
"deviations" require public notice. Therefore, this section of the proposed rules
supplements Chapter 7, Section 2 with items specific to Class Ill portions of permitsand
licenses. ‘

For example, the EPA considers all addition of new lands as significant revisions. The
existing LOD rules only consider additions of new lands that result in an increase in
20% of affected land as significant. However, for the proposed rules to be as effective
as the federal rules, all those additions of new lands that impact the Class Il portions
of the permit must be considered significant and the proposed Section 19(b)(i)(A)
specifically addresses this requirement. The LQD believes the distinction between
additions of new lands that impact or do not impact the Class III portions of a permit
does need to be retained, rather than considering all additions to in situ permits as
significant. There have been circumstances when lands were added for mining of
gravel for road surfacing, and it is possible that similar circumstances could be
encountered in the future.
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PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 19(c) A_non-significant
revision to any Class IIT Well portion ofa permit or
Research and Development Testing License shall
meet the requirements of Chapter 7 of these
i t a_non-significant revisi
for the followi nly:

(i) To correct typographical errors;

() To ire _more ent _monitoring _or

reporting by the operator;
@ii) To change an inferim compliance date in a

hedule ided the new
Te the date I
e existi hedule of ¢ liance an
i f liang
requirement;

40 CFR 144.41 Minor modifications of permits.
Upon the consent of the permittee, the Director
may modify a permit to make the corrections or
allowances for changes in the permitted activity
listed mn this section, without following the
procedures of part 124. Any permit modificationnot
processed as a minor modification under this section
must be made for cause and with part 124 draft
permit and public notice as required in §144.39.
Minor modifications may only:
(a) Correct typographical errors;
(b) Require more frequent monitoring or reporting
by the permittee;
(c) Change an interim compliance date in a schedule
of compliance, provided the new date is not more
that 120 days after the date specified in the existing
permit and does not interfere with attainment of the
final compliance date requirement;
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EPA RULE

(iv) To allow for a change in ownership or

operational control of a facility where the
Administrator determines that no other change inthe
permit or Research and Development Testing
Li . ded )

permitted or licensed and would not interfere with
’ - - Titv ©

me” jescribed in & it o R 1 and
vel t Testi i W e

s classification:

approved by the Administrator pursuant to Section

6 of this Chapter, provided that any such alteration

shall comply with the requirements of Section 6: or

(vii) To amend a well plugging/conversion plan

(d) Allow for a change in ownership or operational
control of a facility where the Director determines
that no other change in the pemit is necessary,
provided that a written agreement containing a
specific date for transfer of permit responsibility,
coverage, and liability between the current and new
permittees has been submitted to the Director.

(e) Change quantities or types of fluids injected
which are within the capacity of the facility as
permitted and, in the judgement of the Director,
would not interfere with the operation of the facility
or its ability to meet conditions described i the
permit and would not change its classification.

(f) Change construction requirements approved by
the Director pursuant to §144.52(a)(1) (establishing
UIC permit conditions), provided that any such
alteration shall comply with the requirements of this
part and part 146.

(g) Amend a plugging and abandonment plan which

which h: updat er Section 8 of this | has been updated under §144.52(a)(6).
Chapter,
%k %k %k k Kk & 3k %k 3k ok k ok %k %k %k sk sk sk >k %k k k Xk
PROPOSED RULE ADOPTION EPA RULE

Chapter 11, Section 19(d) Suitability of the

Class HI well location willnot be considered at the

time of permit revision unless new information or

standards indicate that a threat to human health or

the environment exists which was unknown at the
ime of it

40 CFR 144.39 Modification or revocation and
reissuance of permits....

(c) Suitability of the Class III well location will not be
considered at the time of permit revision unless new
information or standards indicate that a threat to
human health or the environment exists which was
unknown at the time of permit issuance.
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PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section19(e) Only those conditions
to be revised shall be reopened when a revision is

40 CFR 124.5 Modification, revocation and
reissuance, or termination of permits.

(¢)(2) In a permit modification under this section,
shall remna; Jurs the unrevised | only those conditions to be modified shall be
pemmit, reopened whena new draft permit is prepared. All
other aspects of the existing permit shall remain in
effect for the duration of the unmodified permit.
[The rest of this subsection applies to permit
revocations.]

Proposed section (e) acts as a corollary to Section 9(a)(i)((B) [40 CFR 144.51(f)] which
requires that all conditions remain in effect when an application for a revision is filed.

sk ok sk % %k sk sk ok ok ok ok ok dk ok ok ok ok dk ok k k ¥k kx

Chapter 11, Section 19(f) SVIEWS 2
fucted i ] ‘sions in Chapter 7
This section is included to ensure that revisions to Class III and non-Class II1
sections of permits are treated the same procedurally.
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The authority to adopt these rules is generally provided under W.S. §§ 35-11-102, 35-11-109(a)(xiii),
35-11-110(a)(ii), 35-11-112(a)(i), 35-11-426(a), 35-11-427, 35-11-429(a)(ii) & (iv) and 35-11-801(a).
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25. Proposed Rule Adoption: Chapter 11, Section 20

Section 20. Revocation,

shall send the requester a brief written response
giving the reason(s) for the decision. Denials of

requests for revocations are not subject to public
notice and comment;

(iii) If the Administrator revokes any Class ITI

Well portions of a pemmit or Research and
Vi Testi i e_ e
T er to the T

ed itional i ti

PROPOSED RULE ADOPTION EPA RULE
Chapter 11, Section 20(a) A permit, license to | 40 CFR 124.5 Modification, revocation and
mine, or Research and Development Testing | reissuance, or termination of permits.
icense may be revoke e Administrator (a) (Applicable to Stateprograms, see §... 145.11
(UIC)). Permits (other than [Prevention of Significant
considerations. Deterioration] permits) maybe modified, revoked and
{i) Revocation may be necessary to address:; reissued, or terminated either at the request of any
{A) An_ excursion or other aspect of | interested person(including the permittee) or uponthe
i ection 12 of thi ter; or | Director's initiative. However, permits may only be
(B) f the i Jit in_Section | modified, revoked and reissued, or terminated for the
20(b). reasons specified in §§...144.39 or 144.40 (UIC)....
(i) Any interested person, including the operator, | All requests shall be in writing and shall contain facts
ay Ie evocati ided the request is i | or reasons supporting the request.
: ains f : g | (b) Ifthe Director decides the request is not justified,
e 1 t a | he or she shall send the requester a brief written
request for revocation is not justified, he or she | response giving a reason for the decision. Denials of

requests for modification, revocation and reissuance,
or termination are not subject to public notice,
comment, or hearings....

(c) [Only applicable to revisions. ]

(d) (Applicable to State programs, see §... 145.11
(UIC)...). If the Director tentatively decides to
terminate a permit under §...144.40 (UIC),...he or
she shall issue a notice of intent to terminate. A notice
of intent to terminate is a type of draft permit which
follows the same procedures as any draft permit
prepared under §124.6. [The rest of the section is
only applicable to EPA-issued permits.]

As noted in the previous section, there are differences in terminology and approach
between the EPA and State that need to be addressed in the proposed rules to ensure
that the state rules are as effective as the federal rules and to ensure that provisions of

the Wyoming Statutes are addressed.

TERMINOLOGY

With respect to terminology, the EPA rules refer to "termination” of permits; however,
most of the Wyoming Statutes and existing LOD rules refer to "revocation” of permits.
Therefore, the term "revocation” has been retained. Also, the EPA rules refer to
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"revocation and reissuance” of permits. However, the Wyoming Environmental Quality

Act does not differentiate between revocation and termination of permits - in either
case, a revoked permit would need to be re-issued before mining could resume.
Therefore, the EPA rules relating solely to "revocation and reissuance” have not been
incorporated into the proposed LOD rules.

Also, with respect to terminology, the EPA rules refer solely to revocation of permits.
However, the Wyoming Statutes and proposed LOD rules also include Licenses to Mine,
which is required for each operator to mine in a given permit area. Also, the Wyoming
Statutes allow for "suspension” of a License to Mine, which provides some of the same
protections as the EPA rules outlined in the next proposed subsection (Chaprer 11,
Section 20(b)).

APPROACH

Withrespect to approach to revocation (or termination), there are three itemsthat need

to be compared to ensure compatibility between the EPA and LOD rules.
 completion of reclamation/restoration responsibilities if a permit is revoked;
* reasons for revocation;
 public notice for revocation.

Completion of Reclamation/Restoration Responsibilities

LOD has two, related concerns for which there is no direct counterpart in the
EPA rules. The first of these is ensuring that any necessary
reclamation/restoration is completed if a permit or license is revoked, and the
second is bond forfeiture if an operator fails to meet his or her obligations.
Because of the need to ensure that reclamation/restoration is completed, the
LQOD considers permit revocation an extraordinary step that, unless no activity
had taken place at the site, would probably only be done in parallel with the
bond forfeiture process.

Reasons for Revocation

The EPA has a relatively broad list of reasons for revocation in 40 CFR
144.40. The Wyoming Statutes have a shorter list; however, the LOD believes
that the intent of the EPA rules can be achieved through the enforcement
provisions in the Wyoming Statutes. This is discussed in more detail after the
next proposed subsection (Chapter 11, Section 20(b)).

Public Notice
Because of the difference in the approach to permit preparation between the
EPA and State, there is a difference in the approach to public notice, as

discussed in more detail after the next proposed section (Chapter 11, Section
21).

* %k %k %k %k Ak ok ok ok ok sk *k k ok dk k k ok %k k k ¥k %k
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PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 20(b) The Director or

Administrator may revoke a permit, Licence to

Mine, or Research and Development Testing
License:

relevant facts or for misrepresenting any relevant
facts at any time, as provided in W.S. §§ 35-11-
409(a) and 412(a); and

(iv) Per the provisions of W.S._§§ 35-11-
109(a)xii) and 110(b):

Chapter 11, Section 20(c) A revocation requires
- otice e .
mhhumg_mmwl o rogulat | Section 21 of this Cl

40 CFR 144.40 Termination of permits.

(a) The Director may terminate a permit during its
term, or deny a permit renewal application for the
following causes:...

(1) [See Statement of Reasons below.]

(2) The permittee's failure in the application or
during the permit issuance process to disclose fully
all relevant facts, or the permittee's
misrepresentationofany relevant facts at any time;...
(3) [See Statement of Reasons below.]

40 CFR 144.40(b) The Director shall follow the
applicable procedures in part 124 in terminating any
permit under this section.

The EPA rule (40 CFR 144.40) includes two reasons (NonCompliance and Endangerment

(144.40(a)(1) and (3), respectively)) to terminate permits for which there are not direct LOD
counterpartsin W.S. § 35-11-409. However, the WDEQ Director and the LOD Administrator

do have the authority to take actions including permit revocation, issuing a cease and desist
order, or suspending a License to Mine, that can effectively protect human health and the
environment. Therefore, the fact that there are not direct counterparts for all the EPA
reasons for permit termination does not necessarily mean the proposed LQD rule is less
effective than the EPA rule. The third reason for permit revocation in the EPA rule (Failure
to Disclose (40 CFR 144.40(a)(2)) has a direct counterpart in the Wyoming Statutes, as

outlined below.

EPA RULES - NONCOMPLIANCE & ENDANGERMENT
The two reasons for permit termination included in the EPA rules, but not in the
proposed LOD rules, are in 40 CFR 144.40:

(a) The Director may terminate a permit during its term, or deny a

permit renewal application for the following causes:
(1) Noncompliance by the permittee with any condition of the

permit,...

(3) A determination that the permitted activity endangers human
health or the environment and can only be regulated to acceptable
levels by permit modification or termination,..."
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Per the following Wyoming Statutes, the LOD has several options for imposing
restrictions on activities at a mine site (including termination for failure to control an
excursion, license suspension, and cease and desist orders). These options are scattered
in several different sections of the Wyoming Statutes.

PERMIT REVOCATION
LOD’s authority for permit revocation (termination) in the case of excursions is
provided in W.S. § 35-11-429(a):

"Every permit shall....(ii) Authorize the administrator to terminate

or modify the mining operation if an excursion cannot be controlled

or mitigated within the constraints specified in the permit.”

SUSPENSION OF THE LICENSE To MINE -
In other cases of failure to comply with permit terms and conditions, per W.S. §§ 35-11-412(b)
& (c), the LOD can suspend the License to Mine that each operator in a permit area is
required to have:

"(b) The director may suspend the license if he determines the

operator is in substantial violation of the terms of the license or of the

provisions of this act. The suspension shall be lifted when the

violations have been corrected to the director’s satisfaction. No

suspension shall be unreasonably prolonged.

(c) Unless an emergency exists, the revocation or suspension of a

license shall become effective upcn thirty (30) days notice to the

applicant. In the case of an emergency, the director may cause such

revocation or suspension to become effective immediately upon

receipt of notice.”

Because a License to Mine is required for each operator to mine on anapproved permit,
this provision effectively restricts activities within a permit area. The term “License
to Mine” is defined in W.S. § 35-11-103(e)(xiii) as:

“certification _from the administrator that the licensee has the right

to conduct mining operations on the subject lands in compliance with

this act; for which a valid permit exists; that he has deposited a bond

conditioned on his faithful fulfillment of the requirements thereof; and

that upon investigation the administrator has determined that the

licensed mining operation is within the purposes of this act.”

FAILURE TO DISCLOSE

W.S. § 35-11-409(a) authorizes permit revocation by the director "any time he
determines that the permit holder intentionally misstated or failed to provide any fact
which would have resulted in the denial of a mining permit and which good faith
compliance with the policies, purposes, and provisions of this act would have required
him to provide.”
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LICENSE REVOCATION

Similarly, license revocation by the director is authorized by W.S. § 35-11-412(a):
"(i) If at any time he becomes aware of the existence of any fact,
reason, or condition that would have caused him to deny an
application for a mining permit whether or not such conditions
existed at the time of the application;
(i) If he determines that the operator intentionally misstated or
Jailed to provide any fact which would have resulted in the denial of
a mining permit and which good faith compliance with the policies,
purposes, and provisions of this act would have required him to
provide." :

POWER AND DUTIES OF THE DIRECTOR
The WDEQ Director has broad authority under W.S. § 35-11-109(a)(xiii):

"(a) In addition to any other powers and duties imposed by law, the
director of the department shall:

(xiii) Issue, deny, amend, suspend or revoke permits and licenses and
determine the amount of bonds to be posted by the operator to insure
reclamation of any affected lands;"

POWERS OF THE LOD ADMINISTRATOR
The LOD Administrator has authority under W.S. § 110(b):

"(b) The administrator of the land quality division shall have, in addition to
the powers set forth in subsection (a) of this section, the power to issue,
deny, amend, suspend or revoke licenses and to determine the amount of
bonds to be posted by an operator to insure reclamation of affected lands
in accordance with the specific authority granted the administrator under
Article 4 of this act.” :

Considering the range of options available to LOD for controlling activities at a mine
site, the LQD believes these options provide for protection as effective as the EPA rule
regarding permit termination in the event of noncompliance with a permit term or
condition or endangerment situation. In addition, the Director of the WDEQ can issue
the following orders:

CEASE AND DESIST ORDER
A cease and desist order can be issued by the Director (and it must be affirmed by the
Environmental Quality Council) per W.S. § 35-11-701(c)(i):
"In case of failure to correct or remedy any alleged violation, the
director shall cause to be issued and served upon the person alleged
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to be responsible for any such violation a written notice which shall
specify the provision of this act, rule, regulation, standard, permit,
license, or variance alleged to be violated and the facts alleged to
constitute a violation thereof, and may require the person so
complained against to cease and desist from the violation within the
time the director may determine;..."

EMERGENCY ORDER

Also, the WDEQ Director can issue an emergency order, with the concurrence of the
Governor, or issue, through the Attorney General, a civil action for immediate
injunctive relief (W.S. §§ 35-11-115(a)&()):

“(a) Any other provisions of law to the contrary notwithstanding, if the
director finds that a condition of air, water or land pollution exists and that
it creates an emergency requiring immediate action to protect human or
animal health or safety, the director, with the concurrence of the governor,
shall order any persons causing or contributing to such pollution to reduce
or discontinue immediately the actions causing the condition of pollution
and such order shall fix a time and place for hearing before the council
within forty-eight (48) hours thereafter. The council shall affirm, modify or
set aside the director's order within forty-eight (48) hours following the
adjournment of the hearing.

(d) If the director has evidence that any pollution source presents an
immediate and substantial danger to human or animal health or safety, he
may institute, through the attorney general, a civil action for immediate
injunctive relief to halt any activity causing the danger. The court may issue
an ex-parte order and shall schedule a hearing on the matter within three
(3) working days from the date the petition for injunctive relief is filed.”
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The authority to adopt these rules is generally provided under W.S. §§ 35-11-102, 35-11-109(a)(xii),
35-11-110(a)(ii), 35-11-112(a)(i), 35-11-115, 35-11-409(a)(xiii), 35-11-426(a), 35-11-427, 35-11-
429(a)(ii)&(iv) and 35-11-901.
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26. Proposed Rule Adoption: Chapter 11, Section 21

Section 21. Public Notice, Public Hearing, Comment, and Decision Requirements.

Chapter 11, Section 21(a) In addition to the requirements of W.S. §§ 35-11-406(g). (i),
and (k) and Chapter 7, public notice for actions related to in situ permits or Research and Development

Public notice provisions in the EPA rules for Class III wells include requirements not
currently included in the LOD rules, such as notification to additional agencies and
individuals. Therefore, this section identifies the additional public notice requirements
related to permitting of Class IIl wells. In addition, the public notice requirements for
obtaining an Aquifer Exemption (Chapter 11, Section 10(c)) can be addressed along
with the public notice requirements for the UIC program. Because of the difference in
who prepares permitsunder the EPA and State approaches, the public notice provisions
Jfor revocation are addressed in a separate subsection.
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Chapter 11, Section 21(a)(i} On next page...
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PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 21(a)(i) All public notices
issued under this Section shall contain the
following:

(Q) A brief description of the business
conducted at the facility or activity;

(D) Name, address and telephone number of a
person from whom interested persons may
bizin further information includi o5 of §
State Decision Document;

(E) A brief description of the comment
procedures, including a statement of procedures
t uest a heari ifa ] 2
been scheduled, the time and place of that

- whi
MMM ‘sion: and

(F) Any additional information considered
necessary or proper.

40 CFR 124.10(d) Contents (applicable to State
programs, see...§§145.11 (UIC))....

(1) All public notices. All public notices issued
under this part shall contain the following minimum
information:

(i) Name and address of the office processing the
permit action for which notice is being given;

(i) Name and address of the permittee or permit
applicant and, if different, of the facility or activity
regulated by the permit, except in the case of
NPDES and 404 draft general permits under §§
122.28 and 233.37;

(iii) A brief description of the business conducted
at the facility or activity described in the permit
application or draft permit, for NPDES or 404
general permits when there is no application;

(iv) Name, address and telephone number of a
person from whom interested persons may obtain
further information, including copies of the draft
permit or draft general permit, as the case may be,
statement of basis or fact sheet, and the application;
and

(v) A brief description of the comment procedures
required by §§ 124.11 and 124.12 and the time
and place of any hearing that will be held, including
a statement of procedures to request a hearing
(unless a hearing has already been scheduled) and
other procedures by which the public may
participate in the final permit decision.

(vi) through (viii) [For EPA-issued, NPDES,
and 404 permits]

(ix) Any additional information considered
necessary Or proper.

The requirements of this subsection are in the public notice format presently in use by
the LOD, but have not been codified until this proposal. A copy of the existing format
(LOD Format No. 6), with necessary changes highlighted, is included in Attachment C

of this proposed rules package.
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PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 21(a)(ii) The Administrator

shall mail a copy of the notice to the following
peEIsons:

the following programs: Reso nservation
and Recovery Act (RCRA); Underground
Injection Control (UIC); Prevention of Significant
Deterioration (or other permit requirement under
the Clean Air Act); National Pollution Discharge
(B) an e i
over fish, shellfish, and wildlife resources, the
vis il istoric ati ta
Historic Preservation Officers, including any

affected Indian Tribes, and the Wyoming Oil and
Commission.

. . . . e

(C) Persons on a mailing list developed by
o

40 CFR 124.10(c)(1) Methods (applicable to
State programs, see...§§145.11 (UIC))....
Public notice of activities described in paragraph
(ax1) of this section shall be given by the
following methods:

(1) By mailing a copy of a notice to the following
persons (any person otherwise entitled to receive
notice under this paragraph may waive his or her
rights to receive notice for any classes and
categories of permits [see Chapter 11, Section
21(a)1i)F) for this waiver);

(i ["the applicant" - W.S. §35-11-406(j)
requires the applicant to file the public notice;
therefore, under Wyoming’s program, a copy
does not need to be mailed to the applicant];

(ii) Any other agency which the Director knows
has issued or is required to issue a RCRA, UIC,
PSD (or other permit under the Clean Air Act),
NPDES, 404, sludge management permit, or
ocean dumping permit under the Marine Research
Protection and Sanctuaries Act for the same
facility or activity (including EPA when the draft
permit is prepared by the State);

(iif) Federal and State agencies with jurisdiction
over fish, shellfish, and wildlife resources and over
coastal zone management plans, the Advisory
Council on Historic Preservation, State Historic
Preservation Officers, including any affected
States (Indian Tribes). (For purposes of this
paragraph, and in the context of the Underground
Injection Control Program only, the term State
includes Indian Tribes treated as States.)

(iv) through (viii) [For NPDES, 404, PSD, &
Class I UIC permits]
(ix) Persons on a mailing list developed by:
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PROPOSED RULE ADOPTION

EPA RULE

(I Those wh est in writing to be on the
List;
licitin for "area lists"

participants in past permit proceedings in that area;

the mailing list from tirne to time by reguesting
written indication of continued interest from those
listed. The Administrator may delete from the list
the name of any person who fails to respond to
such a request.

t to the construction or

State law wi

operation of such facility.

(F) Any person otherwise entitled to receive
potice under this paragraph may waive his or her
rights to receive notice for any classes and
categories of permits.

(A) Including those who request in writing to
be on the list;

(B) Soliciting persons for "area lists" from
participants in past permit proceedings in that
area; and

(C) Notifying the public of the opportunity to
be put on the mailing list through periodic
publication in the public press and in such
publications as Regional and State funded
newsletters, environmental bulletins, or State law
journals. (The Director may update the mailing list
from time to time by requesting written indication
of continued interest from those listed. The
Director may delete from the list the name of any
person who fails to respond to such a request.)

(x)(A) To any unit of local government having
jurisdiction over the area where the facility is
proposed to be located; and

(B) To each State agency having any
authority under State law with respect to the
construction or operation of such facility.

(2) [For EPA-issued, NPDES, RCRA, and 404
permits.]

(3) [Requirement to meet State legal notice
requirements, too]; and

(4) [See next subsection).

The federal program on which the Coal Rules are based also requires that notice be sent
to several entities other than those listed in W.S. §§ 35-11-406(g) and 406(j). As the
Wyoming Statutes only require the operator to send notice to some of those entities, the
Coal Rules require the Administrator to send notice to the additional entities. A similar

approach has been followed in this instance.

Forclarity in Section 21(a)(ii)(A), the list of programs has been rearranged and the waiver
moved to Section 21(a)(ii)(F). In addition, the reference to the Marine Sanctuaries
Program has been removed because it is unlikely that any of the Wyoming facilities will
request an ocean dumping permit. Similarly, in Section 22(a)(ii)(B), the reference to
agencies withjurisdiction over coastal zone management plans has been removed because
of the lack of coastal zones in Wyoming. The Wyoming Oil and Gas Commission has been
includedin the reference in Section 21(a)(ii)(B) to ensure the statutory requirement in W.S.

§ 35-11-406(j) is not overlooked.
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The list of interested persons to whom notice should be sent (Section 21(a)(ii)(C)) includes
three groups: those who request to be on the list; those on "area lists;" and those notified
of the opportunity to be on the list. The LOD currently has a list of interested persons,
operators, and environmental groups to whom it sends notices. To augment this list, the
LOD has used the public notice for this rule making as a way to contact potentially
interested parties (Section 21(a)(ii)(C)(I)). For "arealists"” (Section 21(a)(ii)(C)(II)), the
LOD has contacted those owners previously contacted for permit actions per W.S. § 35-
11-406. With respect to the "notification list” (Section 21(a)(ii)(C)(IIl)), the LOD has
JSound the press publication effective, and because of the small statepopulation, few of the
other publications listed as examples are widely available in Wyoming.
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following persons;

(A) Any other agency (including EPA when the
draft permit is prepared by the State) which the
Administrator knows has issued or is required to
issue a permit for the same facility or activity
under the following programs: Resource
Conservation and Recovery Act (RCRA);

(including sludge management permits); and

Section 404 of the Clean Water Act.

(B) Federal and State agencies with jurisdiction

over fish, shellfish, and wildlife resources, the

Advisory Council on Historic Preservation, State

Historic Preservation Officers, including any
fFected Indian Tiil

PROPOSED RULE ADOPTION EPA RULE
Chapter 11, Section 21(a)(iii) In addition to 40 CFR 124.10(e) (Applicable to State
mailing a copy of the public notice, the programs, see...§§145.11 (UIC)).:..In addition to

the general public notice described in paragraph
(dX1) of this section, all persons identified in
paragraphs (c)(1)X1), (ii), (iii), and (iv) of this section
shall be mailed a copy of the fact sheet or statement
of basis (for EPA-issued permits), the permit
application (if any) and the draft permit (if any).

See the proposed Section 21(a)(ii)(4) for the list of persons identified in 40 CFR

124.100c)(D)@), (), (i), and (iv).
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Chapter 11, Section 21(a)(iv) On next page....

PROPOSED RULE ADOPTION

EPA RULE

Chaptel‘ 11, Section 21(a)(iv) D_mpp_lsm_qm

‘rel any other forum or medium 1o elicit
public participatios.

40 CFR 124.10(c)(1) Methods (applicable to
State programs, see...§§145.11 (UIC)).... Public
notice of activities described in paragraph (a)1) of
this section shall be given by the following
methods:...

40 CFR 124.10(c)(4) Any other method
reasonably calculated to give actual notice of the
action in question to the persons potentially affected
by it, including press releases or any other forum or
medium to elicit public participation.

% %k ok ok ok %k %k ok ok ok %k ok ok ok ok %k ok ok %k ok K k %k

PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 21(b)  Objections may
be filed in accordance with W.S. §
35-11-406(k), which objections shall list one or
more reasons for denying a permit or Research

the

Chapter. In addition to the hearing notice

requirements described in W.S. § 35-11-
406(k), the public notice of a hearing shall

contain the following information:
(i)_Reference to the date of previous public

40 CFR 124.10(d) Contents (applicable to State
programs, see...§§145.11 (UIC))....

(2) Public notices for hearings. In addition to the
general public notice described in paragraph (d)(1)
of this section, the public notice of a hearing under
§124.12, subpart E, or subpart F shall contain the
following information:

() Reference to the date of previous public
notices relating to the permit;

(ii) Date, time, and place of the hearing;

(iii) A brief description of the nature and purpose
of the hearing, including the applicable rules and
procedures; and

(iv) [For 404 permits].
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This first part of this section is the same as Chapter 7, Section 3(b) to ensure that all
noncoal permits are treated in a similar fashion with respect to comments and
hearings. The phrase "and the requirements of this Chapter” was added to the 2
sentence to note the specific UIC provisions, such as the public notice provisions

listed in the latter part of this section.
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PROPOSED RULE ADOPTION

EPA RULE

Chapter 11, Section 21(c) A decision on the
licati il fe by the Di

(1) Within 30 days after completion of the notice
od if ! .. ested:

(Li) If a hearin g;gw

ﬁndmgs of fact and dec1s1on of the Qouncll=
(iii) In addition to the requirements of W.S. §
35-11-406(p), at the time that any permit or
Research and Development Testing License is
issued, the Director shall issue a response to
objections. This response shall;

(A) Specify which provisions, if any, of the
mm@_mm@mmm

ved d the T X

(B) Briefly describe and respond to all
significant objections on the it application
raised during the public comment period, or
during any hearing; and

(C) Be sent to the applicant and objectors,
along with a copy of the Director’s decision, an
be available to the public,
(iv) The Administrator will publish a summary of

m.wammm@um
o 1 f the

40 CFR 124.17 Response to comments.

(a) (Applicable to State programs, see 123.25
(NPDES), 145.11 (UIC), 233.26 (404), and
271.14 (RCRA).) At the time that any final permit
decision is issued under 124.15, the Director shall
issue a response to comments. States are only
required to issue a response to comments when a
final permit is issued. This response shall:

(1) Specify which provisions, if any, of the draft
permit have been changed in the final permit
decision, and the reasons for the change; and

(2) Briefly describe and respond to all significant
comments on the draft permit or the permit
application (for section 404 permits only) raised
during the public comment period, or during any
hearing.

(b) [Only applicable to permits issued by EPA.]
(c) (Applicable to State programs, See 123.25
(NPDES), 145.11 (UIC), 233.26 (404), and
271.14 (RCRA).) The response to comments shall
be available to the public.

The term "objection” has been used instead of "comment” to reflect the language in
/] guag

W.S. §35-11-406(k).
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Subsection 21(c)(iii)(C) was added to provide better definition to the "final written
decision” required by W.S. §35-11-406(p) to ensure that the intent of the EPA
requirements is met.

Subsection 21(c)(iv) was added to ensure that, given the difference inthe EPA and LQD
permitting approaches, the intent of the EPA requirements is met. For example, under
the EPA approach, the EPA provides for notice of intent to deny a permit. This is
necessary, in part, because the EPA, rather than the applicant, is preparing the permit
and EPA must get word to the applicant. It also allows for comment on the intent to
deny. Under the current LOD approach, only the applicant who prepared the permit
receives notice that a permit application has been approved or denied, but unless a
hearing is held, no broader notice of that decision is provided. Therefore, Subsection
21(c)(iv) is proposed to ensure that notice of the decision (approval or denial) is given
whether or not a hearing is held. (A similar approach has been used in the LOQD Coal
Rules (Chapter 12, Section 1(ii)(B)).) Objections to either a denial or approval could
then be presented in a petition to the Environmental Quality Council (see WDEQ Rules
of Practice and Procedure). A copy of the proposed Public Notice Format No. 10 is
provided in Attachment C of this proposed rules package.
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Chapter11, Section21(d) For permit or license revocation, all the provisions of this Chapter
shall apply, except that the Director shall cause notice of the revocation to be published.

Under the Wyoming Statutes, all notices are the responsibility of the applicant (e.g.,
W.S. § 35-11-406(j)), except those notices for permit or license revocation and bond
Jorfeiture for which the Director, Attorney General, and/or EQC havethe responsibility
(W.S. §§ 35-11-409(b), 412(c), & 421). In keeping with that approach, this proposed
rule requires the Director to provide the notices for permit or license revocation for the
Class III portions of in situ permits or licenses.

& %k sk ok e e ok dk ko k dk %k %k ok dk dk Kk %k k &k sk %k k

The authorityto adopt these rules is provided under W.S. §§ 35-11-109(a) (i) &(x), 35-11-112(a) (i) &(iv),
35-11-402(a)(x), 35-11-406(2).(G), k), & (p), 35-11-409(b), 35-11-412(c), 35-11-421(b), 35-11-
431(a)(vi), 35-11-701, and 16-3-107(b).
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27. Proposed Rule Amendment: Chapter 11, Section 22

Section  22. Confidential Records.

(a) Information submitted to satisfy the requirements of this Chapter may be held confidential
pursuant to W.S. § 35-11-1101.

The EPA rules specify that the name and address of any permit applicant or permittee
cannot be held confidential (40 CFR 144.5(b)(1)) and water quality information cannot
be held confidential (40 CFR 144.5(b)(2)). The Wyoming statutes (W.S. §35-11-1101)
only allow trade secrets to be held confidential, specifically exclude "emission and
pollution data,” and do not allow prevention of disclosure to regulatory agencies.
Therefore, the existing rule is considered to cover the specific EPA concerns. W.S.
§35-11-1101(a)&(b) read:

"(a) Any records, reports or information obtained under this act or
the rules, regulations and standards promulgated hereunder are
available to the public. Upon a showing satisfactory to the director
by any person that his records, reports or information or particular
parts thereof, other than emission and pollution data, to which the
director and administrators have access under this act if made public
would divulge trade secrets, the director and administrators shall
consider the records, reports or information or particular portions
thereof confidential in the administration of this act.

(b) Nothing herein shall be construed to prevent disclosure of any
records, reports or information to federal, state or local agencies
necessary for the purposes of administration of any federal, state or
local air, water or land control measures or regulations or when
relevant to any proceedings under this act."”

The symbol fof section (§) was added for consistency with other statute citations.
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' The authority to amend this rule is provided by W.S. §§ 35-11-112(a)(i), 35-11-406(d), and 35-11-1101.
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