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HOMESTAKE

ENVIRONMENTAL, HEALTH, SAFETY
AND GOVERNMENT AFFAIRS

March 15, 2002
UPS Next Day Air: 1Z 875 261 01 1002 098 8

Mr. Melvyn N. Leach, Branch Chief
Fuel Cycle Licensing Branch, NMSS
U.S. Nuclear Regulatory Commission
Mail Stop T-8A33

Two White Flint North

11545 Rockville Pike

Rockville, MD 20852

Re: Docket No. 40-8903, License #SUA 1471
Dear Mr. Leach:

Homestake Mining Company of California is the Licensee with respect to the ongoing
Grants Reclamation Project near Milan, New Mexico. As you are aware, the primary
activities are reclamation, groundwater pumping and treatment, and long-term surveillance
and control. Homestake Mining Company was formerly the parent company of the Licensee,
Homestake Mining Company of California (“Licensee”). Effective December 14, 2001,
Homestake Mining Company merged into Barrick Holding Company, a California
Corporation. Barrick Holding Company is a wholly owned subsidiary of Barrick Gold
Corporation, an Ontario, Canada Corporation. A copy of the certificate of merger is
enclosed.

Under the merger, the corporate identity of Licensee remains unaffected. The personnel that
operate the Facility are unchanged. The merger has not affected operations. :

The Licensee will submit the Annual Surety Update later this month. After acceptance of the
surety amount by the NRC, Barrick Gold Corporation will provide the parent company
guarantee just as Homestake Mining Company did.

We believe that the merger outline above falls squarely within the example set forth in

NUREG 1556, Volume 15, Guidance about Changes of Control, and Bankruptcy involving
By Product, Sources. or Special Nuclear Materials Licenses, Appendix C, which states:

For example, the parent corporation of a wholly owned licensee proposed to
merge with another corporation. The licensee, a part-owner and operator of a
reactor facility, would, under the proposed merger, remain the holder of the
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license. Its personnel and operations would be unaffected. The parent
corporation’s indirect control of licensee was eliminated (as opposed to
transferred to another entity); the licensee indicated to the agency that it
foresaw no change in control.

The NRC concluded that the described transaction did not constitute change in control. I
believe the Homestake-Barrick transaction is identical to the example and Barrick foresees
no change in control.

The Licensee has had a long and productive relationship with NRC and Barrick looks
forward to a continuation of that relationship. We would be pleased to provide any further
information the NRC requires. Please contact me if I can be of any further assistance.

Sincerely,

Roy R. Cellan
- Corporate Manager Reclamation

Enclosure

cc: Mr. Ken Hooks (NRC) -
- Mr. Blair Spitzberg (NRC)
Ms. Mary Heather Noble (NMED)
Mr. Mark Purcell (EPA)
Mr. Al Cox (Barrick)
Mr. Richie Haddock (Barrick)
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State of Delaware

Office of the Secretary of State

PAGE 1

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBRY CERTIFY THE ATTACEED IS A TRUE AND CORRECT
COPY OF THE CERIIFICATE OF AMENDMENT OF "HOMESTAKE MINING
COMP “, FILED IN THIS OFFICE ON THE FOURTEENTH DAY OF
DECEMBER, A.D. 2001, AT 2 O/CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS,

\J241AAauL1>Ax427u;14&/§%422m¢L44r\J
Harriet Smith Windsor, Secretary of State
AUTEENTICATION: 1505210

2022104 8100

010642417 DATE: 12~14-D1
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‘CERTIFICATE OF AMENDMENT

STATR OF DRIANARE
TOTHE SPCRRTARY OF STATE
DIVISION OF CORPORATIONS

RESTATED CERTIFICATE OF INCORPORATION T7%82, 92160 b 12/14/2001
OF
HOMESTAKE MINING COMPANY

Homestake Mining Compapy, a Delaware corporarion, HERBY CERTIFIES AS
FOLLOWS:

1. 'The name of the Corporation s Hommestake Mining Company.

2. This Cextificate of Amendraznt sets forth 2 amendmeat to the Restated
Centificate of Incorporation to the Corporaton. This Certificase of Amendment was duly
adopted in accordznce with the provigions of Sections 242 and 223 (by the wrilten consent of the
sole stockholder of the Corporation) of the General Corporarion Law of the Statc of Delaware.

3. The second septence of Arnicle Four of the Centificate of Incorporation is
herby amended as follows:

“Of these, 450,000,000 shares shall be shares of common stoek and the pas value
of each such share shall be 50,01 ("Common Stock”), 10.000,0600 shares shall be shares of
preferred stock and the par value of each such share shall be $1.00 ("Preferred Stack™), and one

share shall be a share of special voting stock with certain voting rights and the par valoe of such
share shall be $1.00 ("Special Vouing Stock™).”

g, This Certificatz of Amendment 35 10 take #ffect ar 12:01 am. on December
15, 2001,

IN WITNESS WHERECF, Hopwstake Mining Compeny has caused this
cextificase 10 be signed as of tie 14% of December, 20001.

HOMESTAKE MENING COMPANY

B”h
N SEie E Ve=ond

ama’

Tile:  Secveraey

NYDOCSOYSI2420.1 1
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State of Delaware

Office of the Secretary of State

PAGE 1

I, HARRIET SMITE WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
coPY OF THE CERTIFICATE OF MERGER, WHICH MERGES:

ngOMESTAKE MERGER CO.", A DELAWARE CORPORATION,

WITH AND INTO nHOMESTAKE MINING COMPANY" UNDER THE NAME OF
ngOMESTAKE MINING COMPANY" , 2 CORPORATION ORGANIZED AND EXISTING
UNDER THE LAWS OF TEE STATE OF DELAWARE, AS RECEIVED AND FILED
IN THEIS OFFICE THE FOURTEENTE DAY OF DECEMBER, A.D. 2001, AT
12:20 0O’CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

Harriet Smith Windsor, Secretary of State
AUTHENTICATION: 1504374

2022104 B1l00M

' 010642376 DATE: 12-14-01
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FILED 12:20 PM 12/14/2001
010642376 - 2022104

CERTIFICATE OF MERGER
MERGING
HOMESTAKE MERGER CO.
WITH AND INTO
AOMESTAKE MINING COMPANY
(Pursuant to Section 251 of the Delaware General Corporation Law)

The undersigned corporation, organized and existing under and by virtue of the
General Carporation Law of the State of Delaware, DOES HEREBY CERTIFY AS FOLLOWS:

FIRST: The name and state of incorporation of each of the constituent

corporations to the merger (each a “Constituent Corporation” and collectively, the © onstituent
Corporations™) are as follows: :

Name Sute rati

Homestake Merger Co. Delaware

Homestake Mining Company Delaware

SECOND: That an Agreement and Plan of Merger, dated as of June 24, 2001 and
amended as of October 18, 2001 (the “Merger Agreement”), among Barrick Gold Corporation, &
corporation organized under the laws of the Province of Ontario, Homestaks Merger Co.
(formetly known as Havana Acquisition Tnc.), 2 Delaware corporation and 2 wholly owned
subsidiary of Barrick Gold Corporation, and Homestake Mining Company, a Delaware
corporation, has been approved, adapted, certified, executed and acknowledged by each of the
Constituent Corporations in accordance with the requirements of Section 251 of the General
Corporation Law of the State of Delaware and, in the case of Homestake Merger Co., by the
writen consent of the sole stockholder thereof in accordance with Section 228 of the General
Corporation Law of the State of Delaware.

TEARD: That the name of the surviving corporation (the “Supviving
Corporatior™) is Homestake Mining Company.

FOURTH: That, pursuant 0 the Merger Agreement, the restated cenificate of
incorporation of the Surviving Corporation shall be amended at the Effective Time (as defined
below) so as to read in its entirety as set forth in Exhibit A hereto, and, as so amended, shall
constitute the Restated Certificate of Incorporation, as amended, of the Surviving Corporation.

FIFTH: That an executed copy of the Merger Agreement is on file at the
principal place of business of the Surviving Corporstion at the following address:

1600 Riviera Avenue, Suite 200
Walnut Creek, CA 94596

NYDOCS02/586333.3
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SIXTH: That a copy of the Merger Agreement will be furnished by the Surviving
Corporation, on request, and without cost, to any stockhalder of the Canstituent Corporations.

SEVENTH: This Cenificate of Merger, and the merger provided for herein, shall
become effective at the time this Certificate of Merger is filed with the Scerctary of State of the

State of Delaware (the “Effective Timg”).

IN WITNESS WHEREOF, Homestake Mining Company has caused this
Certificate of Merger 1o be executed by its duly authorized officer as of on this 14" day of

December, 2001,
HOMESTAKE MINING COMPANY

o Sl A

Name: ZoryvE KK
Title: vicE JPRES /gerd

NYDOCS02/586333.5
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EXHIBIT A
RESTATED CERTIFICATE OF INCORPORATION
OF

HOMESTAKE MINING COMPANY

ONE: The name of this corporation is HOMESTAKE MINING COMPANY (the
“Company”).

TWO: The address of the registered office of the Company in the State of
Delaware is 1209 Orange Street, in the City of Wilmington, County of New Castle, and the name
of its registered agent st that address is The Corporation Trust Company.

THREE: The purpose of the Company is to engage in any lawful act or activity
for which gorporations may be organized under the General Corporation Law of Delaware,

FOUR: The total mumber of shares of all classes of stock which the Company is
authorized to issue is 460,000,001 shares. Of these, 450,000,000 shares shall be shares of
common stock and the par veluc of cach such share shall be $1.00 ("Common Stock”),
10,000,000 shares shall be shares of preferred stock and the par value of each such share shall be
$1.00 ("Preferred Stock"), and one share shall be a share of special voting stock with certain
voting rights and the par value of such share shall be $1.00 ("Special Voting Stock”). One share
of the authorized Preferred Stock shall constitute a series designated as the “Series A Voting
Preferred Stock” and shall have such powers, privileges, rights and limitations as set forth in
Article FIVE. The aggregate par value of all shares is $460,000,001.

The number of shares of Preferred Stock authorized by this Article FOUR may be
increased or decreased (but not below the number of shares then outstanding) by the affirmative
vote of the bolders of 2 majority of the total voting power of all outstanding shares of the
Common Stock and Specisl Voting Stock of the Company and, subject to any limitation imposed
in any resolution adopted by the Board of Directors providing for the issue of any particular
seriez of Prefeired Stock, the holders of Preferred Stock shall not be entitled to vote upon any
such increase or decrease.

The record holder of the Special Voting Stock shall not be entitled to receive any
dividends or other distributions or to receive or participate in any distribution of assets upon any
voluntery or involuntary liquidation, dissolution or winding up of the Company. Except as
otherwise required by applicable lew, at each annual or special meeting of stockhelders of the
Company the record holder of the Special Voting Siock shall be entitled to vote on all matters
submitted to a vote of the holders of the Common Stock, voting together with the holders of the
Common Stock as a single class (except as otherwise provided herein or by applicable law), and
the record holder of the Special Voting Stock shall be entitled to cast on any such matter a
number of votes equal to the number of Exchangeable Shares ("Exchangeable Shares") of
Homestake Canade Inc. and 1ts successors at law, Whether by merger, amaigamation or
otherwise, outstanding as of the record date for such annual or special mesting of stockholders,

NYDOCH02/588519.3
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which are not owned by the Company or any subsidiary of the Company. At such time as no
Exchangeable Shares (other than Exchangeable Sharcs owned by the Company or any subsidiary
of the Company) shall be outstanding and there are na shares of stock, debt, options or other
agreements which could give rise to the issuance of any Exchangeable Shares to any person
(other than the Company or any subsidiary of the Company), the share of Special Voting Stock
shall automatically be redeemed for $1.00, and upon any such redemption or other purchase of
acquisition of the Special Voting Stock by the Company the share of Spesial Voting Stock shall
be decmed retired and canceled and may not be reissued.

FIVE: The Board of Directors shall have the authority, subject to limitations
prescribed by law and the provisions of this Article FIVE, to determine and provide for the
isszance of Preferred Stock in one or more series and to establish or alter the number of shares to
be included in each such series, and to fix the voting powers, designations, preferences and
relative, participating, optional or other rights, if any, and the qualifications, limitations or
restrictions of the shares of each such series of Preferrcd Stock.

The Board of Directars shall have the authority, subject to the li mitations stated in
any resolution or resalutions originally fixing the number of shares constituting any series, 10
increase or decrease (but not below the number of shares of such series then outstanding) the
number of shares of any such series subsequent to the issuance of shares of that series. In case
the mumber of shares of any series shall be so decreased, the shares constituting such decrease
shall resume the status of euthorized but unissued shares of Preferred Stock.

The authority of the Board of Directors with respect to each series shall include,
but not be limited to, the authority to determine, by resolution or resolutions previding for the
issue of shares of each series, the fllowing: (1) the number of shares in and distinctive
designation of each series; (2) the dividend rate on each series and whether dividends shall be
cumulative; (3) the voting rights, if any, of the shares of each series in addition to those required
by law, including the number of votes per share and any rights of the shares of each series to vote
as a separate class in connection with any specified transaction or item of business; {4) whether
each series shall have conversion privileges and, if so, thc terms and conditions of such
conversion: (5) whether the shares of each series shall be redeemable and, if so, the terms and
conditions of such tedemption; (6) the rights of each scries in the event of veoluntary or
involuntary liquidation, dissoiution or winding up of the Company; (7) whether each series shall
be subject to the opcration of a purchase; retirement or sinking fund and, if so, the terms and
conditions thereof. and (8) any other preferences and relative, participating, optional or other
special rights, and qualificetions, limitarions or restrictions of each series.

Series A Voting Preferred Stock

Section 1. Designation and Number of Shares. The shares of such series shall be
Jesignated as "Series A Voting Preferred Stock” (the "Series A Voting Preferred Stock™. The
number of shares constituting the Series A Voting Preferred Stock shall be one.

Section 2. Dividends or Distributions. (2) Subject to the prior and superior rights

of the holders of shares of any other series of Preferred Stock or other class of capital swock of
the Company ranking prior and superior to the shares of Series A Voling Preferred Swck with

NYDOCS02/588519.2 2
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respect to dividends, the holders of shares of the Series A Voting Preferred Stock shall be
entitled to receive, when, a5 and if declared by the Board of Directors, out of the assets of the
Company legally available therefor, such dividend as the Board of Directors shall declare.

(b)  The holders of the shares of Series A Voting Preferred Stock shall not be
entitled to receive any dividends or other distributions except as provided herein.

Section 3. Voting Rights. The holders of shares of Series A Voting Preferred
Stock shall have the following voting rights:

(@  Each holder of Series A Voting Preferred Stock shall be entitled to one
vote for each share of Series A Voring Preferred Stock held of record on each matter on
which helders of the Common Stock or stockholders generslly are entitled 1o vote.

()  Except as otherwise provided herein or by applicable law, the helders of
sheres of Series A Voting Preferred Stock and the holders of shares of Common Stack
shall vote together as one class for the election of directors of the Company and on all
other matters submitted to a vote of stockholders of the Company.

{(¢)  Except as provided herein or by applicable law, holders of Series A
Voting Preferred Stock shall have no special voting rights and their consent shall not be
required (except to the extent they are entitled to vote with holders of Common Stock as
set forth herein) for authorizing or taking any corporate action.

Scction 4. Liquidatior Rights, Upon Lhe liquidation, dissolution or winding vp of
the Company, whether voluntary or involuntary, no distribution shall be made (1) to the holders
of shares of siock ranking junior (either as to dividends or upon liquidation, dissolution or
winding up) to the Series A Voting Preferred Stock unjess, prior thereto, the holders of shares of
Serics A Voting Preferred Stock shall have received an amount equal 1o the declared and unpaid
dividends and distributions thereon, to the date of such payment, plus sn amount equal to $1,000
per whole share or (2) to the helders of stock ranking on a parity (either as to dividends or upon
Yiquidation, dissolution or winding up) with the Series A Voting Preferred Stock, except
distributions made rarably on the Series A Voting Preferred Stock and all other such parity stock
in proportion fo the total amounts to which the holders of all such shares are entitled upon such
liquidation, dissolution or winding up.

Section 5. Redempiion; No Sinking Fund. (a8) The shares of Series A Voting
Preferred Stock shall be subject to redemption by the Company or at the option of any holder of
Series A Voting Preferred Stock for a redemption amount of $1,000 per share plus any declared
and unpaid dividends.

(b)  The shares of Series A Voting Preferred Stock shall not be subject to or
entitled 70 the operation of a retirement or sinking fund.

Sectien 6, Rarking. The Series A Voting Preferred Stock shal) rank junior to all
other series of Preferred Stock of the Company, unless the Board of Directors shall specifically
determine otherwise in fixing the powers, preferences and relative, participating, optional and

NYDOCS02/588512.3 3
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other special rights of the shares of such series and the qualifications, limitations and restrictions
thereof

Section 7. Reacquired Shares. Any shares of Series A Voting Preferred Stock
purchased or otherwise ecquired by the Company in any manner whatsoever shall be retired and
canceled promptly after the acquisition thereof All such shares shall upon their cancellation
become authorized but unissued shares of Preferred Stock, without designation as to series until
such shares are once more designated as part of a particular series by the Board of Directors

pursuant 1o the provisions of Article FIVE hereof,

STX: No holder of shares of stock of any class of the Company shall be entitled
as of right 10 purchase or subscribe for any part of any unissued stock of the Company or of any
new or additional authorized stock of the Company of any class whatsoever, or of eny issue of
gecurities of the Company convertible into stock, whether such stock or securities be issued for
money or for a consideration other than money or by way of dividend, but any such unissued
stock or such new or additional authorized stock or such securities conventible into stock may be
jssued and disposed of 1o such persons, firms, corporations and associations, and upan such
terms as may be deemed advisable by the Board of Directors without offering to stockholders
then of record or any class of stockholders any thereof upon any terms.

SEVEN: In furtherance and not in limitation of the powers conferred by statute,
the Board of Directors is expressly authorized to make, repeal, alter, amend and rescind any or
all of the bylaws of the Company.

BIGHT: The number of diréctors of the Company shall be fixed from time to
time by a bylaw or amendment thereof duly adopted by the Board of Directars ar by the
stockholders, or except as may be set forth in a certificato filed under Section 151(g) of the
General Corporation Law of the State of Delaware pursuant to Asticle FIVE hereof,

NINE: The Board of Directors shall be and is divided into three classes, Class I,
Class TI and Class TIT, as nearly equal in number of directors as possible, with the term of office
of the directors of one class expiring each year. Each director shall be elected to serve for a term
ending on the date of the third annual meeting of stockholders following the annual meeting of
stockholders at which such director was clected.

In the event of any change in the authorized number of directors, the Board of
Directors shall apportion any newly created directorships to, or reduce the mumber of
directorships in, such class or classes as shall, so far as possible, equalize the number of directors
in each class. If, consistently with the rule that the three classes shall be as nearly equal in
number of directors as possible, any newly created directorships may be allocated to more than
one class, the Board of Directors shall allocate them to the classes the terms of office of which
are due to expire at the latest date following such allocation,

Notwithstanding any of the foregoing, each director shall serve for a term
continuing until the annual mesting of stockholders at which the term of the class to which he
was elegted expires and until his successor is elected and qualified or until his earlier death,
resignation or removal.

NYDOCS02/5885152 4
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Any vacancies in the Board of Directors for any reason, including any newly
created directorships resulting from any increase in the number of direclors, may be filled by the
Board of Directors, acting by a majority of the directors then 1n office, although less than a
quorum; and any directors so chosen shall hold office until the next election of the class for
which such directors shall have been chosen, and until their successors shall be clected and

qualified.

The provisions of this Anicle NINE shall be subject to the provisions of a
certificate filed under Section 151(g) of the General Corporation Law of the State of Delaware
pursuaat to Article FIVE hereof.

TEN: Except as may be set forth in a certificate filed under Section 151(g) of the
General Corporation Law of the State of Delaware pursuant to Article FIVE hereof, a director
may be removed from office only for cause, and only by the affirmative vote of the holder= of a
majority of the total voting power of all outstanding shares of stock of the Company entitled to
vote at an election of directors and who would be entitled 1o vote for the election of a director to
fill the vacancy created by such removal.

ELEVEN: Elections of directors shall be by written ballot unless the bylaws of
the Company shall otherwisc provide.

TWELVE: No action shall be taken by the stockholders except at an anmual or
special meeting of stockholders.

THIRTEEN: Special meetings of the stockholders of the Company faor any
purpose or purposes may be called at any time only by the Board of Dircstors, the Chairman of
the Board of Directors, the President, 2 committee of the Board of Directors which has been duly
designated by the Board of Directors and whose powers and suthority, es provided in a
resolution of the Board of Directors or in the bylaws of the Company, include the power io call
such meeting, or by stockholders having not less than seventy-five percent (75%) of the total
voting power of all outstanding shares of stock of the Campany, and such special meetings may
not be called by any other person or persons; provided, however, that if and 10 the extent that any
special meeting of stockholders may be called by any other person or persons specified in any
provisions of the Restated Certificate of Incorporation or umy amendment thereta, or any
certificate filed under Section 151(g) of the General Corporation Law of the State of Delaware
pursnant 1o Article FIVE hereof, then such special meeting may also be called by such person or
persons in the manner, at the times and for the purposes so specified.

FOURTEEN: Except ss may be set forth in a cemificate filed under
Section 151(g) of the General Corporation Law of the State of Delaware pursuant to,
Article FIVE hereof requiring a specified percentage of the voting power of any series of
Preferred Stock created pursuant thereto, the approval or authorization of any "Business
Combination" (as defined in Article FIFTEEN bereof) of the Company with any "Related
Person” (as defined in Anicle FIFTEEN hereof) () shall require the affirmative vote of the
holders of not less than eighty percent (80%) of the total voting power of all outstanding shares
of stock of the Company having the right 1o vote in respect of such Business Combination, and
(ii) also shall require the affirmative vote of the holders of not less than a majority of the voting

NYDOCS02/5885193 g
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power of all antstanding shares of stock so entitled to vote held by stockholders other than such
Related Person and its Affiliates and Associates (as defined in Article FIFTEEN hereof);
provided, however, that the vating requirements provided by clauses (i) and (ii) above shall not
be applicable if:

(A) The Busincss Combination was approved by the Board of Directors of the
Company pricr to the time the Related Person in question first became a Related Person;

or

(B)  The Business Combination was approved by the Board of Directors of the
Company after the time the Related Person in question first became & Related Person, but
only if such Related Person obtained the unanimous approval of the Board of Directors of
the Company to his becoming 2 Related Person, which approval was obtained prior to his
becoming a Related Person; or

(C) The Business Combination is solely between the Company and another
corporation, fifty percent (50%) or more of the voting stock of which is owned by the
Company and none of which is owned by a Relsted Person, provided that each
stockholder of the Company receives the same type of consideration in such transaction
as every other stockholder of the same class in proportion to his stockholdings and each
holder of Common Siock of the Company receives or retains Common Stock in the
surviving corporation or in any other corporation which is 2 party to such Business
Combination; or

@)  All of the following conditions are satisfied:

(1)  The cash or fair market value of the property, sccurities or "Other
Consideration To Be Received" (as defined in Article FIFTEEN hereof) per share
by holders of Common Stock of the Company in the Business Combination i not
less than the higher of (i) the highest per share price (including brokerage
commissions, soliciting dealers' fees, dealer-management compensation, and
other expenses, including, but not limited to, costs of newspaper advertisements,
printing expenses and attomeys' fees) paid by such Related Person in acquiring
any of its holdings of Common Stock of the Company or (ii) an amount which
bears the same or a greater percentage relationship to the market price of the
Common Stock of the Company immediately prior to the announcement of such
Business Combination as the highest per share price determined in (i) above bears
to the market price of the Common Stock of the Company immediately prior to
the commencement of acquisition of the Common Stock of the Company by such
Related Person, but in 1o event in excess of two times the highest per share price
determined in (i) above; '

(2)  After becoming a Related Person and prior to the censummation of
such Business Combination, (i} such Related Person shall not have scquired any
newly issued shares of capital stock, directly or indirectly, from the Company
(except upon convezsion of convertible securities acquired by it prior to becoming
a Related Person or upon compliance with the provisions of this Article

NYDOCS(2/588515.2 6
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FOURTEEN or as a result of a pro rata stock dividend or stock split or other
recapitalization) and (ii) such Related Person shall not have received the benefit,
directly or indirectly (except proportionately as a stockholder) of any lJoans,
advances, guaraniees, pledges or other financial assistance or tex credits provided
by the Company, or made any major changes in the business or equity capital
gtructure of the Company; and

(3) A proxy statememt meeting the requirements of the Securities
Exchange Act of 1934, as amended, and the applicable rules and regulstions
thereunder, whether or not the Company is then subject to such requirements,
<hall be mailed to the stockholders of the Company for the purpose of soliciting
stockholder approval of such Business Combination and shall contain,
prominently displayed (i} any recommendations as to the advisability (or-
inadvisability) of the Business Combination which the Continuing Directors, or
any Outside Directars, may choose to state, and (i) the opinion of & reputable
national investment banking firm as to the faimess (or not) of the terms of such
Businese Combination, from the point of view of the stockholders of the
Company who are not Related Persons or their Affiliates or Associates (such
snvestment bapking firm to be engaged solely on behalf of the stockholders whe
are not Related Persons or their Affiliates or Associates, to be paid a reasonable
foe for its services by the Company upon receipt of such opinion, to be an
investment banking firm which has not previously been associated with any such
Related Persan and, if thers arc thea any such directors, to be elected by a
majority of the Continuing Directors and Outside Directors (as defined in Article
FIFTEEN hereof)).

FIFTEEN: As used in this Restated Certificate of Incorporation, the terms
hereafter defined shall have the following meanings:

(A) The terms "Affiliate” and » Affiliated with" shall mean, with respect 10 a
gpecific Person, a Person that, directly or indirectly, through one or more intermedinnies,
controls, or is controlled by, or is under comman control with, the Person specified.

B) The term "Associate”" shall mean, when used to indicate a relationship
with any Person, (1) any corporation, partnership, essociation or other organization (other
than the Company or a majority-owned subsidiary of the Compzny) of which such Person
is an officet, pariner or, directly or indirectly, Beneficial Owner of ten percent {100) or
more of any class of equity securities or other beneficial or voting interest, (2) any trust
or other estare in which such Person has a substantial beneficial interest or as to which
such Person serves as trustee or in a similar fiduciary capacity, (3) any relative or spouse
of such Person, or any relative of such spouse, who has the same home as such Person, or
(4) any investrent company registered under the Investment Company Act of 1940 for
which such Person or any Affiliste of such Person serves a3 investment adviser,

(C) A Person shall be considered the "Beneficial Owner" of any shares or
other beneficial or voting interest (whether or not owned of record):
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(1)  With respect to which such Person or any Affiliate or Associate of
such Person direcily or indirectly has or shares (i) voting power, including the
power o vote or to direct the voting of such shares or interests and/or (ii)
investment power, including the power to dispose of or to direct the disposition of
such shares or interests;

(2)  Which such Person or Affiliste or Associate of such Person has (i}
the right to acquire (whether such right is exercisable immediately or only after
the passage of time) pursuant to any agreement, arangement or understanding of
upon the exercise of conversion rights, exchange rights, warrants or options, or
otherwise, and/or (i1) the right to vote pursyant to any agreement, arrangement or
understanding (whether such right is exercisable immediately or only after the
passage of time); or

’ (3)  Which are Beneficially Owned within the meaning of (1) or (2) of
this definition by any other Person -with which such first-mentioned Person or any
of its Affiliates or Associates has any agreement, arrangement or understanding,
written or oral, with respect to acquiring, holding, voting or dispozsing of any
shares of stock of the Company or any subsidiary of the Company or acquiring,
holding or disposing of all or any Substantial Part of the assets or business of the
Company or a subsidiary of the Company,

For the purpose only of determining whether a Person is the Beneficial Owner of a percentage of
omstanding sharcs of the Company specified in this Restated Certificate of Incorporation, such
shares shall be deemed to include any shares which may be issuable pursuant fo any agreement,
armangement of understanding or upon the exercise of conversion rights, exchange rights,
warrants, options or otherwise and which are deemed to be Beneficially Owned by such Person
pursuznt to the foregoing provisions of this definition.

(D) The term "Business Combination" shall mean (1) any merger or
consolidation of tha Company or 3 subsidiary of the Company with or into a Related
Person, (2) any sale, lease, exchange, transfer or other disposition, including, without
limitation, a mortgage or any other security device, in a single transaction or series of
related transactions, of all or any Substantizl Part of the assets of the Company
(including, without limitation, any voting securities of e subsidiary) or of a subsidiary of
the Company to & Related Person, (3) any merger or consolidation of a Related Person
with or into the Company or a subsidiary of the Company, (4) any sale, lease, exchange,
transfer or other disposition, including without limitation, a mortgage or other security
device, in a single transaction or series of related transactions, of all or any Substantial
Part of the assets of a Related Person to the Company or a subsidiary of the Company,
(5) the issuance of any securities of the Company or a subsidiary of the Company to 2
Related Person, (6) the acquisition by the Company or a subsidiary of the Company of
any securities of a Related Person, (7) any reclassification of Common Stock of the
Company, or any recspitalization involving Common Stock of the Company,
consummated within five (5) years afier 2 Related Person becomes a Related Person, (8)
any liquidation or dissclution of the Company proposed, directly or indirectly, by or on
behalf of a Related Person, (9) any merger or consolidation of the Company proposed,
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directly or indirectly, by or on behalf of Related Person, unless the surviving or
congolidated corporation, as the case may be, has provisions in its ccrificate of
incorporation substantially identical to Articles FOURTEEN, FIFTEEN and SIXTEEN
hereof, or (10) any agreement, comtract or other arangement providing for any of the
transactions described in this definition of Busincss Combination. A Business
Combination with 2 Person shall be desmed to be a Business Combination with a Related
Person if such Person is 2 Related Person at any of the following times: (i) the date any
definitive sgrecment relating te a Business Combination is entered into or amended; (i1)
the record date for the determination of stockholders entitled to notice ofandtovote on &
Business Combination; and (iif} immediately prior to the consummation of a Business
Combination.

(E)  The term "Continiing Director” shall mean a director who was a member
of the Board of Direciors of the Company immediately prior 1o the time that any Relgted
Person involved in the propased Business Combination first became a Related Person,

(F)  The term “Other Consideration To Be Received™ shall include, without
limitation, shares of stock of the Company retained by any of'ils stockholders other than 2
Related Person or its Affiliates or Associates in the event of a Business Combinatien with
such Related Person in which the Company is the surviving entity.

(G) The term “Outside Director" shall mean a director who is not (1) an officer
er employee of the Company or any relative of an officer or employee, (2) a Related
Person ar an officer, director, employee, Associate or Affiliate of a Related Person, or a
relative or any of the foregoing, or (3) a Person having a direct or indirect material
business relationship with the Company.

()  The term "Person” shall mean any persan, partnership, corporation, group
or other ennity (other than the Company, any subsidiary of the Compaty, or a trusiee
holding stock for the benefit of any of the employees of the Company or its subsidiaries,
pursuant to one or more cmployee benefit plans or arrangements, but only in such
capacity). When two or more persons act as a parinership, limited parmership, syndicate,
joint venture, association or other group for the purpose of acquiring, holding or
disposing of shares of stack, such partnership, syndicate, joint venture, association or
group shall be deemed a "Person.”

(D  The term "Related Person” shall mean any person which, together with
any Affiliate or Associate, is the Beneficial Owner of ten percent (10%) or more of the
outstanding Common Stock of the Company or of the outstanding voting stock of the
Company or any Person which, together with any Affiliate or Associate, was at any time
within the five (5) years preceding the date for such determination the Beneficial Owner
of ten percent (10%) or more of the then outstanding Common Stock of the Company or
of the outstanding voting stock of the Company.

() The term "Substantial Part" shall mean more than ten percent (10%) of the
total assets of the individual, corporation, partnership or other person or entity in
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question, as of the end of its most recent fiscal year ending prior to the time the
determination is being made.

SIXTEEN: The Company reserves the right to amend, alter, change or repeal any
provision contained in this Restated Certificate of Incorporation, in the manner now or
hereinafier prescribed by statute, and all rights conferred by stockholders herein are granted
subject to this reservation. Notwithstanding the foregoing, the provisions set forth in Articles
FOURTEEN, FIFTEEN and this SIXTEEN may net be amended, altered, changed or repealed in
any respect if there is then a Related Person unless such amendment, alteration, change or repeal
is approved (i) by the affirmative vote of the holders of not less than eighty percent (80%) of the
total veting power of the Company and (i1) also by the affirmative vote of the holders of not less
than a majority of the total voting power of the Company other than a Related Person and any
Affihates and Associates of such a Related Person.

SEVENTEEN: No director shall have any personal liability to the Company or
its stockholders for any monetary damages for breach of fiduciary duty as a director. except that
this Article shall not eliminate or limit the liability of each director (i) for any breach of such
director's duty of loyalty ta the Company or its stockholders, (i) for acts or omissions not in -
goad faith or which involve intentional misconduct or a knowing vialation of law, (iii) for
unlawful payment of & dividend or unlawful stock purchase or redemption under Section 174 of
the Delaware General Corporation Law, or (iv) for any transaction from which such director
derived an improper personal benefit. Any repeal or modification of the preceding sentence by
the stockholders of the Company shail not adversely affect any right or protection of a director of
the Company existing at the time of such repeal or modification.
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