
ENVIRONMENTAL, HEALTH, SAFETY 

AND GOVERNMENT AFFAIRS 

March 15, 2002 

UPS Next Day Air: 1Z 875 261 01 1002 098 8 

Mr. Melvyn N. Leach, Branch Chief 
Fuel Cycle Licensing Branch, NMSS 
U.S. Nuclear Regulatory Commission 
Mail Stop T-8A33 
Two White Flint North 
11545 Rockville Pike 
Rockville, MD 20852 

Re: Docket No. 40-8903, License #SUA 1471 

Dear Mr. Leach: 

Homestake Mining Company of California is the Licensee with respect to the ongoing 

Grants Reclamation Project near Milan, New Mexico. As you are aware, the primary 

activities are reclamation, groundwater pumping and treatment, and long-term surveillance 

and control. Homestake Mining Company was formerly the parent company of the Licensee, 

Homestake Mining Company of California ("Licensee"). Effective December 14, 2001, 

Homestake Mining Company merged into Barrick Holding Company, a California 

Corporation. Barrick Holding Company is a wholly owned subsidiary of Barrick Gold 

Corporation, an Ontario, Canada Corporation. A copy of the certificate of merger is 

enclosed.  

Under the merger, the corporate identity of Licensee remains unaffected. The personnel that 

operate the Facility are unchanged. The merger has not affected operations.  

The Licensee will submit the Annual Surety Update later this month. After acceptance of the 

surety amount by the NRC, Barrick Gold Corporation will provide the parent company 

guarantee just as Homestake Mining Company did.  

We believe that the merger outline above falls squarely within the example set forth in 

NUREG 1556, Volume 15, Guidance about Changes of Control, and Bankruptcy involving 

By Product, Sources, or Special Nuclear Materials Licenses. Appendix C, which states: 

For example, the parent corporation of a wholly owned licensee proposed to 

merge with another corporation. The licensee, a part-owner and operator of a 

reactor facility, would, under the proposed merger, remain the holder of the 
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license. Its personnel and operations would be unaffected. The parent 

corporation's indirect control of licensee was eliminated (as opposed to 

transferred to another entity); the licensee indicated to the agency that it 

foresaw no change in control.  

The NRC concluded that the described transaction did not constitute change in control. I 

believe the Homestake-Barrick transaction is identical to the example and Barrick foresees 

no change in control.  

The Licensee has had a long and productive relationship with NRC and Barrick looks 

forward to a continuation of that relationship. We would be pleased to provide any further 

information the NRC requires. Please contact me if I can be of any further assistance.  

Sincerely, 

Roy R. Cellan 
Corporate Manager Reclamation 

Enclosure 

cc: Mr. Ken Hooks (NRC) 
Mr. Blair Spitzberg (NRC) 
Ms. Mary Heather Noble (NMED) 
Mr. Mark Purcell (EPA) 
Mr. Al Cox (Barrick) 
Mr. Richie Haddock (Barrick)
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PAGE I

1, HMARIET SMITH WINDSOR, SECRETARY OF STATE OF TEE STATE OF 

DELAWARE, DO HERBBY CERTIFY TEE ATTACHED IS A TRUE AkND CORRECT 

COPY OF THE CERTIFICATE OF AMEMENT OF "HOMESTAKE MINING 

COMPANY", FILED IN TEIS OFFICE ON THE FOURTEENTB DAY OF 

DECEMBER, A.D. 2001, AT 2 O'CLOCK P.M.  

A FILED COPY OF THIS CERTIFICATE HAS BEF" FORWARDED TO THE 

NTEW CASTLE COUNTY RECORDER OF DEEDS,

2022104 8100 

010642417

AUTEENTICATION: 1505210 

DATE: 12-14-01
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tERTiFICATE OF AHMM~1ENT 

TO TBE SZL7ZTARY Qr STATR 

DZVXSZXN M- C0RPOkaTIONS 

RESTATE)D C-ERTMfCATE OF INCORPORATION 016Z47-2020 

OF 

HOMMSAER MR-ONG COMPANY 

Hoiesznke Mfinijg tCorpa~y, a Mleaware Cojpor~dcon, 11MBY CE?:TtFI AS 
FOLL~OWS: 

1. Thp ytamo of the Corpmsatiin is Hotmesake- Mixnin Company

2. Ths Ccatflte of Amdnftnt .5as forth at~ amendmnat to the Reua~et 
Ceitificate of Incorp~amtoi w the Cotpomtion This CarUrN3ze of AU~mtz~ct was duly 
adqpted in accord~ncz wizb cb: proviscms of Sections =4 wtd 228 (by ft written consent of dibe 
solo sockholQderof ihe Corpoztiion) of the General Carporaian Law of the Sta -of Dclawame 

3. The -seoond seiZýu of Attidle F=u of the Ceftificate of Incorporation is 
hetnby amieade as follows: 

-Ofthse 460,00000 sbaras "-aI be shams of comoon $Wk.i- a4 the pvr vawic 
of ecab such sbnim shaU bc $0.01 ("Common Stock"), 10.000,000 shmr's "I~l be shams of 
preferred stock anid the par value of each sucb dehx smED be 91 00 ("?re~f~err Steoek. azd aft 
sham stall be a share of 3pia1 zvotig stock writh ceitajn vo~ftg xjghts an~d the par vgIue of such 
sh=r shal be $1.00 ("Specia Vbo ,i Stock')." 

4- Ths sCerificate of A ndmet is Eo take afe at 12-01 am, ozi De---emnbe 
15, 2001.  

IN WWTNWS WflEMP, Hom~scke Minitt- ComDpeny has caused this 
ertxifileam to ý>e- 4 cd as -of th~e: 14 ofDeceniber, 2000 1.  

110-VIF=AKE NlnqNO COA~NY
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State of Delaware 

Office of the Secretary of State
PAGE 1

I, HARRIET SMITE WINDSOR, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEPYEBY CERTIFY THE ATTACEED IS A TRUE AND CORRECT 

COPY OF THE CERTIFICATE OF MERGER, WHICH MERGES: 

",,EOMESTAKE MEGER CO. ", A DELAWARE CORPORATION, 

WITH AND INTO .HOMESTKE MINING COMPANY" UNDER TEE NAME OF 

",,HOMESTAKE MINING COMPANY", A CORPORATION ORGANIZED AND EXISTING 

UNDER THE LAWS OF TEE STATE OF DELAWARE, AS RECEIVED AND FILED 

IN THIS OFFICE THE FOURTEENTH DAY OF DECEMBER, A.D. 2001, AT 

12:20 O'CLOCK P-M.  

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWALRDED TO THE 

NEW CASTLE COUNTY RECORDER OF DEEDS.

2022104 8100M 

010642376

Harriet Smith Windsor, Secretar'y of Strae 

AUTHENTICATION: 1504974 

DATE: 12-14-01
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BIN IULM , LATONDIZVZSZON OF CORPORATIONS5 

FILED 12:20 PM 12124/2001 
010642376 - 2022104 

CERTIFICATE OF MERGER 

MERGING 

f[OMESTAKE MERGER CO.  

WJTH AND INTO 

OIOMESTATCE II]NVG COM1?ANY 

(Pursuant to Sedion 251 ofthe Delaware General Corporation Law) 

The undersigned eorporatiOnl, organized and existing-under and by virtue of the 

General Corporation Law of the State of Delaware, DOES HEREBY CERTIFY AS FOLLOWS: 

FIRST: The name and state of incorporation of each of the constituent 

corporations to the merger (each a "Constituent Corporation" and collectively, the "gomstitue 

CO o.•0e_"') are as follows: 

NamA State orlngQ)oratM 

Homestake Merger Co. Delaware 

ljornestake Mining Company Delaware 

SECOND: That an Agreement and Plan ofMarger, dated as of June 24, 2001 and 

amended as of Ocober 19, 200t (the "_Merger Aamreemint"), among Barrick Gold Corporation, a 

corporation organized under the laws of the Province c/Ontario, Hfomestake Merger Co.  

(formerly known as Havana Acquisition Inc.), a Delaware corporation and a wholly owned 

subsidiary of Barrick Gold Corporation, and Homestake Mining Company, a Delaware 

corporation, bu been approved, adopted, certified, executed and acknowledged by each of the 

Constituent Corporations in accordaneC with the requirements of Section 251 of the Gen"eal 

Corporation Law of the State of Delaware and. in the case of HoInestake Merger Co., by the 

written consent of the sole stockholder tbereof in accordance with Section 228 of the General 

Corporationl.•.w of the State of Delaware.  

TI-IRD: That the name of the surviving corporation (the "•xixing 

Cg"fioe) is Homestake Mining Company.  

FOURTH: That, pursuant to the erger Agreement, the restated cenificate of 

incorporation of the Surviving Corporation shall be amended at ihe Effective Time (as defined 

below) so as to read in its entirety as set forth in Exhibit A hereto, and, as so amended, shall 

constitute the Rcstated Certificate of lncorporatiol, as amended, of the Surviving Corporation.  

FIFTH: That an executed copy of the Merger Agreement is on file at the 

principal place of business of the Surviving Corporation at the following address: 

1600 Riviera Avenue, Suite 200 

Walnut Creek, CA 94596

NyDocso2JU33 -5
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SIXTH: That a copy of the Merge Agreement will be furnished by the Surviving 

Corporation, on request, and without cost, to any stockholder of the Constituent Corporations.  

SEVENTR This Certificate of Merger, and the merger provided for herein, shall 
become effective at the time this Certificate of Merger is filed with the Secrctary of State of the 

State of Delaware (tho "Effective Time").  

IN WITNESS VWEREOF, Romestakc Mining Company has caused this 

Certificate of Merger to be executed by its duly authorized officer as of on this 147h day of 

December, 2001.  

HONMSTAXE MINING COMPANY 

Name: -vi,,•g/F /x14,.J 

Title: VC.-t I- Qt/-

2
NYD=~2/556333.5

@oo6BARRICK GOLD
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EXHIBIT A 

RESTATED CERTIFICATE OF INCOR!POkAT"ION 

OF 

HOMIESTAKE MNUING COMPANY 

ONE: The name of ibis corporation is H{OMESTAKE , MTNING COMPANY (the 
"'Cornpanvy).  

TWO: The address of the registered office of the Company in the State of 

Delaware is 1209 Orange Street, in the City of Wilmington, County ofNew Castle, and the name 

of its registered agemt at that address is The Corporation Trust Company.  

THREE 'The purpose of the Company is to engage in any lawful act or actvity 
for which corporaLtions may be organized under the General Corporation Law of Dlaware, 

FOUR: The total number of shares of all classes of stock which the Company is 
authorized to issue is 460,000,001 shares. Of these, 450,000,000 shases shall be shares of 
common stock and the par value of cach such share shall be $1.00 ("Common Stock"), 
10,000,00 shares shall be shares of preferred stock and the par value of each such share aba1l be 
$1.00 (rPreferred Stock"), and one share shall be a share of special voting stock with certain 
voting rights and the par value of such share shall be $1.00 ("Special Voting Stock"). One share 
of the ufthorizcd Prcfwrred Stock shall constitute a series designated as the "Series A Voting 
Preferred Stock" and shall have such powers, privileges, rights and limitations as set forth in 
ArficleFIVE. The aggregate par value of all shares is $460,000,001.  

The number of shares Qf'referred Stock authorized by this Article FOUR may be 
incTeased or decreased (but not below the number of shares then outstanding) by the affirmative 
vote of the holders of a majority of the total voting power of all outstanding shares of the 
Common Stock and Special Voting Stock of the Company and, subject to any limitation imposed 
in any resolution adopted by the Board of Directors providing for the issue of any particular 
series of Prefarred Stock, the holders of Preferred Stock shall not be entitled to vote upon any 
such increase or decrease.  

The record holder of the Special Voting Stock shall not be entitled to receive any 
dividends or other distributions or to receive or participate in any distribution of assets upon any 
voluntary or involuntary liquidation, dissolution or winding up of the Company. Except a.  
otherwise required by applicable law, at each annual or special meeting of stockholders of the 
Company the record holder of the Special Voting Stock shall be cntitled to vote on all matters 
submitted to a vote of the holders of the Common Stock, voting together vwith the holders of the 
Common Stock as a single class (except as otherwise provided herein or by applicable law), and 
the record holder of the Special Voting Stock shall be entitled to cast on any such matter a 
number of votes equal to the number of Exchangeable Shares ("Exchangeable Shares") of 
Homestake Canada Inc. and its successors at law, whether by merger, amalgamation or 
otherwise, outstanding as of the record date for such annual or special meeting of stockholders,

NYDOOSO?/8S519,3
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which are not owned by the Company or any subsidiary of the Company. At such timc as no 

Exchangeable Shares (other than Exchangeable Shares owned by the Company or any subsidiary 

of the Company) shall be outstanding and there are no shares of stock, debt, options or other 

agreements which could give rise to the issuance of any Exchangeable Shares to any person 

(other than the Company or any subsidiary of the Company), the share of Special Voting Stock 

shall automatically be redeemed for $1.00, and upon any such redemption or other purchase or 

acquisition of the Special Voting Stock by the Company the share of Sperial Voting Stock shall 

be dccemd retired and canceled and may not be reissued.  

FIVE: The Board of Directors shall have the authority, subject to limitations 

prescribed by law and the provisions of this Article FIVE, to determine and provide for the 

issuance ofPreferred Stock in one or more series and to establish or alter the number of shares to 

be included in each such series, and to fix the voting powers, designations, preferences and 

relative, participating, optional or other rights, If any. and the qualifications, limitations or 

restrictions of the shares of each such series of Prferrcd Stock.  

The Board of Directors shall have the authority, subject to the limitations stated in 

any rewolution or resolutions originally fixing the number of shares constituting any series, to 

increase or de.rease (but not below the number of shares of such series then outstanding) the 

number of shares of any such series subsequent to the issuance of shares of that series. In case 

the number of shares of any series ahall be so decreased, the shares constituting such decrease 

shall resume the status of authorized but unissued shares ofPreferred Stock.  

The authority of the Board of Directors with respect to each series shall include, 

but not be limited to, the authority to determine, by resolution or resolutions providing for the 

issu* of 6hares of each scries, the following, (1) The number of shares in and distinctive 

designation of each series; (2) the dividend rate on each series and whether dividends shall be 

cumulative; (3) the voting rights, if any, of the shares of each series in addition to those required 

by law, including the number of -votes per share and aMy rights of the sharm ofeach series to vote 

as a separate class in connection with any specified transaction or item of business- (4) whether 

each series shall have conversion privileges and, if so, the terms and conditions of such 

conversiofl (5) whether the shares of each series shall be redeemable and, if wo, the terms and 

conditions of such redemption; (6) the rights of each series in the event of voluntary or 

involuntary liquidation, dissolution or winding up of the Company; (7) whether each series shall 

be subject to the operation of a purchase, retirement or sinkinS fund and, if so, the terms and 

conditions thereof, and (8) any other preferences and relative, participating, optional or other 

special rights, and qualifications, limitations or restrictions of each series, 

Series A Voting Preferred Stock 

Section 1. Desigpilion and Number of Sharas. The shares of such series shall be 

designated au "Series A Voting Preferred Stock" (the "Series A Voting Preferred Stock"). The 

number ofshares constituting the Series A Voting Preferred Stock shall be one

Section 2. Dividends orDisributions. (a) Subject to the pdor and superior rights 

of the holders of sharcs of any other seris of Preferred Stock or other class of capital stock of 

the Company ranking prior and superior to the shares of Series A Voting Preferred Stock with

NYDOCSO2SM/SWsts 2
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respect to dividends, the holders of shares of the Series A Voting Preferred Stock shall be 
entliled to receive, when, as and if declared by the Board of Directors, out of the assets of the 
Company legally available therefor, such dividend as the Board ofDirectors shall declare.  

(b) The holders of the shares of Series A Voting Preferred Stock shall not be 
entitled to reive any dividends or other distributions except as provided herein.  

Section 3. Voling Rights_ The holders of shares of Series A Voting Preferred 
Stock shall have the following voting rights: 

(a) Each holder of Series A Voting Preferred Stock shall be entitled to one 
vote for each share of Series A Voting Preferred Stock held of record on each matter on 
which holders of the Common Stock or stockholders generally are entitled lo vote.  

(b) Except as otherwise provided herein or by applicable law, the holders of 
shares of Series A Voting Preferred Stock and the holders of shares of Common Stock 
shall vote together as one class for the election of directors of the Company and on all 
other matters submitted to a vote of stockholders of the Company.  

(c) ZExeept as provided herein or by applicable law, holders of Series A 
Voting PrItrrod Stock ahall have no special voting rights and their consent shall not be 
required (except to the extent they are entitled to vote with holders of Common Stock as 
set forth herein) for authorizing or taking any corporate action.  

Section 4. Liquidafion Rights. Upon the liquidation, dissolution or winding up of 
the Company, whether voluntary or involwmtay. no distribution shall be made (1) to the holders 
of shares of stock ranking junior (either as to dividends or upon liquidation, dissolution or 
winding up) to the Series A Voting Preferred Stock unless, prior therelo, the holders of shares of 
Series A Voting Prerfrred Stork shall have received an amount equal to the declared and unpaid 
dividends and distributions thereon, to the date of such payment, plus an amount equal to $1,000 
per whole share or (2) to the holders of stock ranking on a parity (either as to dividends or upon 
liquidation, dissolution or winditg up) with the Series A Voting Preferred Stock, except 
distributions made ratably on the Series A Voting Preferred Stock and all other such parity stock 
in proportion fo the total amounts to which the holders of all such shares are entitled upon such 
liquidation, dissolution or winding up, 

Section 5. Reedmptaon; No Sinking Fund. (a) The shares of Series A Voting 
Prererred Stock shall be subject to redemption by the Company or at the option of any holder of 
Series A Voting Preferred Stock for a redemption amount of $1,000 per share plus any declared 
and unpaid dividends

(h) The shares of Series A Voting Preferred Stock shall not be subject to or 
entitled to the operation of a retirememt or sinking fund.  

Section 6. Ranking. The Series A Voting Preferred Stwck olall rank junior to all 
other series of Preferred Stock of the Company, unless the Board of Directors shall specifically 
determine otherwise in fixing the powers, preferences and relative, part-cipsting, optional and

NYDOMM83519.3
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other special rights of the shares of such series and the qualifications, limitations and restrictions 

thereof 

Section 7. Reacquired Shares. Any shares of Series A Voting Preferred Stock 

purchased or otherwise acquired by the Company in any manner whatsoever shall be retired and 

canceled promptly after the acquisition thereof All such shares shall upon their cancellation 
become authorized but unissued shares of Preferyed Stock, without designation as to series until 

such shares are once more designated as part of a particular series by the 1Board of Directors 

pursuant to the provisions of Article FIVE hereof 

SIX: No holder of shares of stock of any class of the Company shall be entitled 

as of right wo purchase or subscribe for any part of any unissued stock of the Company or of any 

new or additional authorized stock of the Company of any class whatsover, or of any issue of 

securities of the Company convertible into stock, whether such stock or securities be issued for 
money or for a consideration other than money or by way of dividend, but any such unissued 
stock or such new or additional authorized stock or such securities convertible into stock may be 
issued and disposed of to such persons, firms, corporations and associations, and upon such 
terms as may be deemed advisable by the Board of Directors without offering to stockholders 
then of record or any class of stockholders any thereof upon any terms.  

SEVEN: In furtherance and not in limitation of the powers conferred by statute,.  

the Board of Directors is expressly authorized to make, repeal, alter, amend and rescind any or 
all of the bylaws of the Company.  

lEIGtT: The number of directors of the Company shall be fixed from time to 

time by a bylaw or arncndment thereof duly adopted by the 3oard of Directors or by the 
stockholders, or excrept as may be set forth in a certificate filed under Section 151(g) of the 
Ceneral Corporation Law of the State of Delaware pursuant to Article FIVE hereof, 

NIŽ; The Board of Directors shall be and is divided into three classes, Class I, 
Class I and Class TIY, as nearly equal in number of directors as possible, with the term of office 
of the directors of one class expiring each year. Each director shall be elected to serve for a term 
ending on the date of the third annual meeting of stockholders following the annual meeting of 
stockholders at which such director was eleaed.  

In the event of any change in the authorized number of directors, the Board of 
Directors shall apportion any newly created directorships to, or reduce the number of 
directorships in, such class or classes as shall, so far as possible, equalize the number of directors 
in each class. K• consistently with the rule that the three classes shall be as nearly equal in 
number of directors as possible. any newly created directorships may be allocated to more than 
one class, the Board of Directors shall allocate them to the classes the terns of office of which 
are due to expire at tha latest date following such allocation, 

Notwithstanding any of the foregoing each director shall serve for a term 

continuing until the annual meeting of stockholders at which the term of the class to which he 
was e1Wctvd v'pires gnd until his successor is elected and qualified or until his earlier death, 
resignation or removal.

NYDOCS2./ •S19.5.
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Any vacances in the Board of Directors for any reason, including any newly 

created directorships resulting from any increase in the number of direciors, may be filled by the 

Board of Directors, acting by a majority of the directors then in office, although less than a 

quorum; and any directors so chosen shall hold office until the next election of the class for 

which such directors shall have been chosen, and until their successors shall be elected and 

qualified, 

The provisions of this Article NINE shall be subject to the provisions of a 

certificate filed under Section 151(g) of the General Corporation Law of the State of Delaware 

pursuant to Article FIVE here•f 

TEN, Except as may be set forth in a ce-rtlflcate filed under Section 151(g) of the 

General Corporation Law of the State of Delaware pursuant to Article FIVE hereof, a director 

may be removed from office only for cause, and only by the affirmative vote of the holders of a 

majority of the total voting power of all outstanding shares of stock of the Company entitled to 

vote at an election of directors and who would be entitled lo vote for the election of a director to 

fill the vacancy created by such removal.  

ELEVEN: Elections of directors shall be by written ballot unless the bylaws of 

the Company shall otherwise provide.  

TWELVE: No acifon shall be taken by the stockholders except at an annual or 

special meeting of stockholders.  

THTRTEEN: Special meetings of the stockholders of the Company for any 

purpose or purposes may be called at any time only by the Board of Directors, the Chairman of 

the Board of Directors, the President, a committee of the Board of Director- which has been duly 

de!mgnated by the Board of Directors and whose powers and authority, as provided in a 

resolution of the Board of Directors or in the bylaws of the Company, include the power to call 

such meeting, or by stockholders having not less than seventy-five percent (75%) of the total 

voting power of all outstanding sharem of stock of the Company, and such special meetings may 

not be called by any other person or persons; provided, however, that if and to the extent that any 

special meeting of stockholders may be called by any other person or persons specified in any 

provisions of the Restated Certificate of Incorporation or any amendment thereto, or any 

certificate filed under Section 15 1(g) of the General Corporation Law of the State of Delaware 

pursuant to Article FiVE hereof, then such special meeting may also be called by such person or 

persons in the manner, at the times and for the purposes so specified.  

FOURTEEN: Except as may be set forth in a certificate filed under 

Section 151(g) of the General Corporation Law of the State of Delaware pursuant to, 

Article FIVE hemrof requiring a specified percentage of the voting power of any series of 

Preferred Stock created pursuant thereto, the approval or authorization of any "Business 

Combination" (as defined in Article FIFTEEN hereof) of the Company with any "Relatcd 

Personil (as deilned in Article FfFTEEN hereof) (i) shall require the affirmative vote of the 

holders of not less than eighty percent (80%) of the total voting power of all outstanding shares 

of stock of the Company having the right to vote in respect of such Business Combination, and 

(ii) also shall require the affirmative vote of the holders of not less than a majority of the voting

NYDOC0215883193 D 5
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power of all outstanding shares of stock so entitled to vote held by stockholders other than such 

Related Person and its Affiliates and Associates (as defined in Artide FIFTEEN hereof); 

provided, however, that the vating requiremenLs provided by clauses (i) and (ii) above shall not 

be applicable if 

(A) The Business Combination was approved by the Board of Directors of the 

Company prior to the time the Related Person in question first became a Related Person; 

or 

(B) The Business Combination was approved by the Board of Directors of the 

Company after the time the Related Person in question first became a Related Person, but 

only if such Related Person obtained the unanimous approval of the Board of Directors of 

the Company to his becoming a Related Person, which approval was obtained prior to his 

becoming a Related Person; or 

(C) The Business Combination is solely between the Company and another 
corporation, fifty percent (50%) or more of tht voting stock of which is owned by the 

Company and none of which is owned by a Related Person, provided that each 

stockholder of the Company receives the same type of consideration in such transaction 
as every other stockholder of the same class in proportion to his stockholdings and each 
holder of Common Stock of the Company receives or retains Common Stock in the 

surviving corporation or in any other corporation which is a party to such Business 

Combination; or 

(D) All of the following conditions are satisfied: 

(1) The cash or fair market value of the property, securities or 'Other 
Consideration To Be Received" (as defined in Article FFTEEN hefeof) per share 
by holders of Common Stock of the Company in the Business Combination is not 
less than the higher of (1) the highest per share price (including brokerage 
commissions, soliciting dealers' fees, dealer-management compensation, and 
other expenses, including, but not limitcj tu, cost Qf newspaper adYertisementa, 
printing expenses and attorneys' fces) paid by such Related Person in acquiring 

any of its holdings of Common Stock of the Company or (ii) an amount which 
bears the same or a greater percentage relationship to the market price of the 
Common Stock of the Company immediately prior to the announcement of such 
Business Combination as the highest per share price detrmined in (i) above bears 
to the market price of the Common Stock of the Company immediately prior to 

the commencement of acquisition of the Common Stock of the Company by such 
Related Person, but in no event in excess of two times the highest per share price 
determined in (i) above; 

(2) After becoming a Related Person and prior to the consummation of 

such Business Combination, (i) such Related Person shall not have acquired any 
newly issued shares of capital stock, directly or indirectly, from the Company 
(except upon conversion of convertible securities acquired by it prior to becoming 
a Related Person or upon compliance with the provisions of this Article
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FOURTEEN or as a result of a pro rata stock dividend or stock split or other 

recapitalization) and (ii) such Related Person shall not have received thc bcinefit, 

direly or indirectly (except proportionately as a stockholder) of any loans, 

advanceS, guaranteeS, pledges or ofher financial assistance or tax credits provided 

by the Company, or made any major changes in the business or equity capital 

strucure of the Company; and 

(3) A proxy statement meeting the requirements of the Securities 

Exchange Act of 1934. as amended, and the applicable rules and regulations 

thereunder, whether or not the Company is then subject to such requirements, 

shall be mailed to the stockholders of the Company for the purpose of soliciting 

stockholder approval of such Business Combination and shall contain, 

prominently displayed (i) any recommendations as to the advisability (or

inadvisability) of the Business Combination which the Continuing Directors, or 

any Outside Directors, may choose to state, and (ii) the opinion of a reputable 

national investme.t banking firm as to the fairness (or not) of ihe ierms of such 

Business Combination, from the point of view of the stockholders of the 

Company wxho are not Related Persons or their Affiliates or Associates (such 

.investment banking firmmto be engagod i•lcly on behalf of the stockholders who 

are not Related Persons or their Affiliates or Associates, to be paid a reasonable 

fee for its services by the Company upon receipt of such opinion, to be an 

investment banking firm which has not previously beeti associated with any such 

Rclated Person and, if therc arc then any such diretorfs to be lectcd by a 

majority of the Continuing Directors and Outside Directors (as defined in Article 

FiTEN hereof)).  

FITERN: As used in this Restated Certificate of Incorporation, the terms 

hereafter defined shall have the following meanings: 

(A) The terms 'Affiliate" and Aftiliated with" shall me"n. with respect to a 

specific Person, a iPerson that, directly or indirectly, through one or more intermediaries, 

vomrols, oris controlled by, oris under common control with, the Person specified.  

(B) The ternh "Ass&oiat" ahall mean. when used to indicate a relationship 

with any Person, (1) any corporation, partnership, association or other organization (other 

than the Company or a majority-owned subsidiary of the Company) of which such Person 

is an officer,, partner or, directly or indirectly, Beneficial Owner of ten percnt (100) or 

more of any class of equity securities or other beneficial or voting interest, (2) any trust 

or other estate in which such Person has a substantial beneficial interest or as to whk;h 

such Person serves as trustee or in a similar fiduciary capacity, (3) any relative or spouse 

of such Person, or any relative of such spouse, who has the same home as such Person, or 

(4) any investment company registered under the Investment Company Act of 1940 for 

which such Person or any Affiliate of such Person serves as investment adviser.  

(C) A Person shall be considered the "Beneficial Owner" of any shares or 

other beneficial or voting imterest (whether or not owned of record):
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(1) With respect to which such Person or any Affiliate or Associate of 
such Person direcily or indirectly has or shares (i) voting power, including the 
power to vote or to direct the voting of such shares or interests and/or (ii) 

investment power, including the power to dispose of or to dircct the disposition of 

such shares or interests; 

(2) Which such Person or Affiliate or Associate of such Person has (i) 

the right to acquire (whether such right is exercisable immediately or only afler 
the passage of time) pursuant to any agreement, arrangement or understmnding or 
upon the exercise of conversion rights, exchange rights, warrnats or options, or 
otherwise, and/or (ii) the right to vote pursuant to any agreement, arrangement or 

understanding (whether such right is exercisable immediately or only after the 

passage of time); or 

' (3) Whieh are Beneficially Owned within the meaning of (1) or (2) of 
this definition by any other Person-with which such first-mentioned Person or any 
of its Affiliates or Associates has any agreement, arrngemnent or understanding, 
written or oral, with respect to acquiring, holding, voting or disposing of any 
shares of stock of the Company or any subsidiary of the Compgny or acquiring, 
holding or disposing of all or any Substantial Part of the assets or business of the 
Company or a subsidiary of the Company.  

For the purpose only of determining whether a Person is the Beneficial Owner of a percentage of 

outstanding shares of the Company specified in this Restated Certificate of Incorporation. such 
shares shall be deemed to include any shares which may be issuable pursuant to any agreement, 
arrangement or understanding or upon the exercise of conversion rights, exchange rights, 
warrants, options or otherwise and which are deemed to be Beneficially Owned by such Person 
pursuant to the foregoing provisions of this definition

(D) The term 'Busincss Combination" shall mean (1) any merger or 
consolidation df the Company or a subsidiary of the Company with or into a Related 
Person, (2) any sale, lease, exchange, transfer or other disposition, including, without 
limitation, a mortgage or any other security device, in a single transaction or series of 
related transactions, of all or any Substantial Part of the assets of the Company 
(including, without limitation, any voting securities of a subsidiary) or of a ubUidiitry of 

the Company to a Related Person, (3) any merger or consolidation of a Related Person 
with or into the Company or a subsidiary of the Company, (4) any sal; lease, exchange, 
transfer or other disposition, including without limitation, a mortgage or other security 
device, in a singie transacion or series of related transactions, of all or any Substantial 
Part of the assets of a Related Person to the Company or a subsidiary of the Company, 
(5) the issuance of any securities of the Company or a subsidiary of the Company to a 
Related Person, (6) the acquisition by the Company or a subsidiary of the Company of 
any vccurities of a Related Person, (7) any recla5sification of Common Stock of the 
Company, or any recapitalization involving Common Stock of the Company, 
consummated within five (5) years afler a Related Person becomes a Related Person, (a) 
any liquidation or dissolution of the Company proposed, directly or indirectly, by or on 
behalf of a Related Person, (9) any merger or consolidation of the Company proposed,
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directly or indirectly, by or on hbhalf of Related Person, unless the surviving or 

conmolidated corporation, as the case may be, has provisions in its ccrtificate of 

incorporation substantially identical to Articles FOURTEEN, FIFTEEN and SIXTEEN 

hereof or (10) any agreement, contract or other arrangement providing for any of the 

transactions described in this definition of Business Combination. A Iusmness 

Combination with a Person shall be dcomed to be a Business Combination with a Related 

Person if such Person is a Related Person at any of the following times, (i) the date any 

definitive agreement relating to a Business Combination is entered into or amended; (ii) 

the record date for the determination of stockholders entitled to notice of and to vote on a 

Business Combination; and (iMi) immediately prior to the consummation of a Business 

Combination.  

(E) The term "Continuing Director" shall mean a director who was a member 

of the Board of Directors of the Company immediately prior to the time that any Related 
Person involved in the proposed Business Combination first becamne a Related Person, 

(F) The term "Other Consideration To Be Received" shall include, without 
limitation, sharfs of stock of the Company retained by any of its stockholders other than a 
Related Person or its Affillates or Associates in the event of a Pusiness Combination with 

such Related Person in which the Company is the surviving entity.  

(G) The term "Outside Director" shall mean a director who is not (1) un officer 
or employe of the Company or any relative of an officer or employee, (2) a Related 
Person or an officer, director, employee, Assoriate or Affiliate of a Related Person, or a 
relative or any of the foregoing, or (3) a Person having a direct or indirect material 
business relationship with the Company

(E) The term "Person" shall mean any person, partnership, corporation, group 

or other entity (other than the Company, any subsidiary of the Company, or a trustee 
holding stock for the bcnefit of any of the employees of the Company or its subsidiaries, 
pursuant to one or more employee benefit plans or arrangements, but only in such 

capacity). When two or more persons act as a partnership, limited partnership, syndicate, 
joint venture, association or other group for the purpose of acquiring, holding or 

disposing of shares of stock, such partnerhip, syndicate, joint venture, assooiation or 
group shall be deemed a "Person." 

(1) The term "Related Person" shall mean any person which, together with 
any Affiliate or Associate, is the B3enficial Owner often percent (10,/) or more of the 
outstanding Common Stock of the Company or of the outstanding voting stork of the 

Company or any Person which, together with any Affiliato or Associate, was at any time 
within the five (5) years preceding the date for such determination the Beneficial Owner 

often percent (10%) or more of the then outstanding Common Stock of the Company or 
of the outstanding voting stock of the Company.  

(3) The term "Substantial Part' shall mean more than teoo percent (10%) of the 

total assets of the individual, corporation, partnership or other person or entity in
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question, as of the end of its most recent fiscal year ending prior to the time the 
determination is being made.  

SJXTIEN: The Company reserves the right to amend, alter, change or repeal any 
provision contained in this Restated Certificate of Incorporation, in the manner now or 
hereinafter prescribed by statute, and all rights conferred by stockholders herein are granted 
subject to this reservation. Notwithstanding the foregoing, the provisions set forth in Articles 
FOURTEEN, FIFTEEN and this SIXTEEN may not be amended, altered, changed or rcpealed in 
any respect if there is then a Related Person unless such armendment, alteration, change or repeal 
is approved (i) by the affirmative vote of the holders of not less than eighty percent (80%) of the 
total voting power of the Company and (ii) also by the affirmative vote of the holders of not less 
tba a majority of the total voting power of the Company other than a Related Person and any 
Affiliates and Associates of such a Related Person.  

SEVENTEEN: No director shall have any personal liability to the Company or 
its stockholders fir any monetary damages for breach of fiduciary duty as a director, except that 
this Article shall not eliminate or limit the liability of each director (i) for any breach of such 
dircctots duty of loyalty ta the Company or its stockholders, (if) for acts or omissions not in 
good faith or which involve intentional misconduct or a knowing violation of law, (iii) for 
unlawful payment of a dividend or unlawful stock purchase or redemption under Section 174 of 
the Delaware General Corporation Law, or (iv) for any transaction from which such director 
derived an improper personal benefit. Any repeal or modification of the preceding sentence by 
the stockholders of the Company shall not adversely affect any right or protection of a director of 
the Company existing at the time of such repeal or modification.
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