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1. Summary of Recommendations

BREDL makes the following general recommendations:

1. The Commission should urge Congress to repeal provisions of the Atomic

Energy Act that mandate governmental promotion of atomic energy and thus

undermine, and are incompatible with, the National Environmental Policy Act.

(NEPA)

2. Pursue agency reforms in which the primary goal is a measured transition from

a technocracy that subverts science and is inherently hostile to the democratic

way, to an agency in which public service is paramount, and "licensees." are

regulated rather than assisted or coddled.

3. In order to involve the public at the earliest possible time in all proceedings,

agency NE1PA regulations should be amended to state that:

* The NRC will adhere to the spirit and the letter of NEPA

* Public scoping can begin prior to the submittal of an application in

complex cases such as new nuclear reactor licensing, plutonium fuel

facilities, waste repositories, etc. A general rule of thumb should be that

any project requiring a Standard Review Plan requires early scoping.

* The NRC will proactively coordinate rule makings and the development of

Standard Review Plans with the requirements of NEPA

4. Responsibilities of the NRC specific to the MFFF proceedings include:
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* Analyzing the risk ol unauthlohrized design, fabrication, and use of a

nuclear explosive device derived from surplus weapons plutonium in the

U.S. and in Russia.

* Comparing the risks associated with malevolent acts between the various

alternatives.

5. Responsibilities of the NRC specific to the MFFF proceedings include: 1.

Background and Chronology of Proceeding.

11. Background

In Federal Register Notice 66 FR 19994-19996 of April 18, 2001, the

NRC announced that "any person who wishes to participate as a party in an NRC

hearing pertaining to the CAR must file a written request for hearing" by May 18,

2001. Such request was made by parties and accepted by NRC.

In its Re(qllcst low- I[Tealirg,, B RLD I raliscdl tl c terrorist potcltial withill ti

transportation issli .s caulis for standiniig:

i 1The M( )X fel 1)c ioptin slh)staliitiall' inlcleCasCs D)()FL

radlioactive allaterial
Slil)mCntS inI the arca b)etweelI SRS and(l irradlfiion fillcilitiCs, andi
tillis l)oses an u1nnccessary risk of liarllihil exp0osure to (loses of
ionizing radiationI dl11ting i`l('Icidlet. frCC transportation operations as

well as nnietccssarv risks ol being involved inI, or ill close proxilillty
to, a llmajor accident resultilng in a nuclear criticality event andI/or
substlantial relCasC of' pli umllilill aerosols to our enlvilolinlit as we1ll
als anat tclnptcdl arnied a( tack onl tIt'e ISliPnIcleitsl.

ii. making already crowd ewdll highl ways and roadways mllore
(dallgerouts by adding
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1i iUCCCSStl'1 COIIVo(y'S o( 11nick i rafflc.
iii. Creating gyCat l)ic 1ullccrlaiaiiv and aiXiC'tv ovCr the

pIr)SlO)C(p of
tIr'als)porItationl ol MOX FiulC aSSCill)liCS withilill yet-tlicCrtifed, fIrst-
of its-kil(d Sihipi)ping c(ontaillners 1that arc itlhin ttniilrkc(l,
govrI'Ilcl't-o~tlc(l Sal1'c Secure I'Iaiisports (SSsI s) or Safe Gtlarded

l'ratlS)ortS (S( sIS)." s) 1't1)I .- /I .8/01 at Page 12.

The NRC staff and DCS argued that proliferation issues and transportation

issues were outside the socpe of this proceeding. In response, in its Introduction to

Contentions, BREDL wrote:

The basis for proposed action of licensing a Plutonium/MOX fuel
fabrication facility (MFFF) has less to do with science and more to
do with evolving national policy, much of it based on actions of the
previous Presidential administration and currently under scrutiny
by the present administration.
In either case, the entire basis for this proposed action was and
continues to be nuclear nonproliferation, and therefore the basis
rests on subjective issues of national security and international
security that are apparently unquantifiable. Therefore the issue of
nonproliferation must be heard at this hearing for the following
reasons in addition to those already offered in previous submittals:

a. The Applicant frequently cites nonproliferation policy in the ER as the basis for
the need for the facility. Therefore, it is within the scope of the licensing
application documents in question, in this case the ER.

i. On Page ES-I of the ER, the Applicant wrote, "the facility is an integral
part of the overall U.S. Government's strategy for the disposition of surplus
plutonium in accordance with [U.S. Foreign Policy statements]."

ii. On Page ES-6 of the ER, the Applicant wrote, "Although the
proposed action does have environmental impacts, the impacts are small and
consequently acceptable. The environmental impacts are outweighed by the
benefit of enhancing nuclear weapons reductions."

In its Contention Group 10 submitted on August 11, 2001 BREDL raised

terrorism as one of numerous risks found in the plutonium/MOX fuel option that
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are absent in the immobilization option (risks related to nuclear security are

emphasised):

[ substantial risks ol plutoniumi contaminationll from accidcntal cxplosions,
1 leaks of )llutoniunm an(l americium contaminate(d liquid(lS
[ higher risks of iuiclcar' criticality duc to li(luil aci(d processing
0 higher risks From fires (luc to use of' polycarbonate glovc box WindlmOWS that

arc not flamie r'Csistant;
El largc scale amiericuium production froml plutoniumi pul-icat](on
O il)Tcbl-eavd prl(.olisfi'1oI)o -sAis (life to higr alltl/it'eln.S 0/' o ifI'ilyie

wc;jvl1,r~Vl-,q771(lc /JV1Jt0llitllll fi-ol li iq1i f ;l(lwHlvo(-C~ss
0 i:ik.4-s o)lIRI.ssi8 Mimil/oI pItit-sin ri'U) exi)ort c(CO)loilly il vol/I 'ing /)l~tolI(Ollifl

hid 2, pofSsi/)l V tO 11ojioUS Oil thC uS A'xoii Clowl-ol ilvt;
[ Incrcasc(l risk of faililng to IeCet commitments Witli Russia to disp)OsC of'

34 M'l' of wcapons plultouliIIIu since tile mission reactors Can only handle 25.5.
a Incrcascd risks of' plultoniuu contamination anld/or accidental crItic;ditv

(during t1c unlecCCssary transportation of' PlutoniIII/IIMOX fel assemiblies
to lllSSiOfI rcactors;

O Inc-rcasc( and uni-ncccssary rIsk to tue Charlotte, NC and Rock 1-1;1, SC
a~rels frOIII irr(iatil;g IIIO odangerous and techInically risky
plutoniuln/M()X fIel IIn Ca(awba and Mc( uirC NlPP;

O J1)(.TSC( fi.S 01 t-is(7o fatt'i Otl a Sk o i .' /)CGI7` he SCm IsMOA shli)menlts ai'
,)l C( I il (cOlhIuictlo)l i-]h rfileille'I; a /,Ia that ll ieveal; a iltwch sl;allcr

lIiUtl O IY 1fir 'sipmie cllts to ' ;11(1 ttla pl n O tec '/ MeiltC's SeCrit'ly ris'.s.

DCS and NRC staff continually responded to proliferation and security

issues by labelling them as "outside the scope" of this proceeding. (See l'age 202

of Official Transcript).

A prehearing was held on September 21. 2001, 10 days after the

0 o Parties intend to introduce a videotape of a presentation by a Minatom
official in Krasnoyarsk, Siberia in June 2000 in which he clearly stated the
long-term goal of the Krasnoyarsk plutonium program is to export MOX
fuel.
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September I l, 2001 terrorist attack. The NRC and DCS staff continued to argue

that the issues of sabotage and terrorism were beyond the scope of this

proceeding. BREDL urges the Commission to review the transcript for that

hearing for the portions involving GANE Contention 12.

The Licensing Board conferred standing upon BREDL and other parties on

December 6, 2001, based upon transportation issues that the staff and DCS had

argued were "outside the scope

of the proceeding." 2 The Board also admitted GANE Contention 12, F (ihu-e to

Ainl/yze M4/evo/el tActs oOTet-ot-snm, writing that:

"it Call 110 lonIlger )C argucd that terrorist attacks oi eret-ctofor-c
untila.gineo'(l SCOI)C alnd soI)liSticationl against plreviously

unillal ilabl)I targcts are [lot reaSOlnabl)y forCSceab)le. IIdlecCd, t[hC
veiy I-lact that these terrorists attacks occurrcd ( dcinolstrates that
massive anol dcstructive terllrorists acts Call and (lo occur and closes
thC door0, at least Ib0' the ill1111c(liate fulture, oni qualitative argiimcnts
tilhal such terrorist attacks are alway s rellote anod sp)eculativc a.lI
not reasollal)ly horescabllc"

2 In footnote 19, Page 17 of the NRC STAFF'S RESPONSE TO
SUPPLEMENTAL
FILINGS ON
THE ISSUE OF STANDING, August 11, 2001, the staff wrote: "He states in 12
(d) of his July 30 Affidavit that because his Charlotte residence is located within
two and seven miles of alleged MOX fuel transportation routes (Interstate 77 and
South Carolina state highway 274, respectively), he will be impacted by the
shipment of MOX fuel to Duke Power's nuclear plants, and vaguely adds that
"my work, civic activities, and the fact that I own property in Augusta" requires
him "to frequently drive" on various roads (Interstates 77 and 20, U.S. Route
321, State Highway 121, and other unspecified routes) "likely to be used" to ship
MOX fuel. Such transportation issues are outside the scope of this proceeding,
and thus do not confer individual or representational standing here."
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DCS appealed the ruling first to the Board and then to the Commission.

On February 6, 2002, the Commission issued Memorandum and Orders in

four ongoing cases3 , of which BREDL is involved in two, and stated in each one

that:

"The parties to this proceeding shall rile briefs that address all
issues that the parties determine are relevant to the matters
discussed above, and in addition shall address in particular the
following question:
What is an agency.s responsibility under NEPA to consider
intentional
malevolent acts such as those directed at the United States on
September I 1,
2001? The parties should cite all relevant cases, legislative
history and
regulatory analysis."

111. NRC Responsibilities, including NEPA

Concerns with the Commission Approach

See Private Fuel Storage, LLC (Independent Spent Fuel Storage Installation),
LBP-
01-37, 54 NRC _ (Dec. 13, 2001) (denying admission of terrorism contention and
referring issue
to the Commission), referral accepted, CLI-02-_, 55 NRC _ (Feb. 6, 2002); Dominion
Nuclear
Conn., Inc. (Millstone Nuclear Power Station, Unit No. 3; Facility Operating License NPF-
49),
LBP-02-05, 55 NRC (Jan. 24, 2002) (denying admission of terrorism contention and
referring issue to the Commission), referral accepted, CLI-02-_, 55 NRC _ (Feb. 6,
2002);
and Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2, Catawba Nuclear
Station,
Units 1 and 2), LBP-02-04, 55 NRC _ (Jan. 24, 2002) (certifying terrorism issue to the
Commission), certification accepted, CLI-02-_, 55 NRC _ (Feb. 6, 2002).
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The Commission is to be commended for finally addressing this issue

while other agencies Hike the Department of Energy regress back into Cold War

habits of exclusion and secrecy. The concerns BREDL have are two-fold in this

case:

* While recognizing that legal proceedings tend to narrowly confine issues,

we believe the Commission is obligated to engage the American public

outside of these proceedings with a similar question: What is an agency.s

responsibilities to consider and prevent, and if necessary react to,

intentional malevolent acts such as those directed ait the United States on

September 11, 2001?

* The limited involvement of parties that just happen to be involved with

legal proceedings raises the issue of whether the Commission is embarking

on a potential rule-making and therefore is obligated to solicit wider and

deeper public input.

Responsibility Under The U.S. Constitution

The Commission's first responsibility is to uphold the Constitution of the

United States. In this regard we note two issues pertinent to this hearing. First,

"We the People" did not establish a Technocracy4 as a form of government.

4 Random House. technocracy: n. 1. a theory and movement advocating

control of industrial resources, reform of financial institutions, and reorganization
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Second, the little-cited Ninth Amendment states that:

"the enumeration in the constitution, of certain rights, shall not
be construed to deny or disparage others retained by the
people."

Among the rights not explicity defined in the Constitution are the right to

clean air, water, and soil, which today is collectively referred to as "the

environment;" and the right to open government unencumbered by unnecessary

secrecy. These two rights suffered immense abuse during the first half of the Cold

War, during the rise of technocratic agencies. These abuses were rederessed in

two powerful pieces of legislation: the Freedom of Information Act (FOIA) and

the National Environmnental Policy Act (NEPA).

NEIPA as policy and law

The purpose of the National Environmental Policy Act of 1969 (as amended), or
"NEPA", is:

of the reform of financial institutions, and reorganization of the social system

according to the findings of technologists and engineers. 2. a system of

government in which this theory is applied. 3. any application of this theory.
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The purposes of this Act arc: To declare a national policy which
will encourage productive and enjoyable harmony between man
and his environment; to promote efforts which will prevent or
eliminate damage to the environment and biosphere and stimulate
the health and welfare of man; to enrich the understanding of the
ecological systems and natural resources important to the Nation;
and to establish a Council on Environmental Quality. 5

Title I of NEPA is the Congressional Declaration of National

Environmental Policy, in which the Congress articulated that it is Federal Policy

for all federal agencies:

a. "to use all practicable means and measures, including financial
and technical assistance, in a manner calculated to foster and
promote the general welfare, to create and maintain conditions
under which man and nature can exist in productive harmony, and
fulfill the social, economic, and other requirements of present and
future generations of Americans."

(b) In order to carry out the policy set forth in this Act, it is
the continuing responsibility of the Federal Government to use all
practicable means, consist with other essential considerations of
national policy, to improve and coordinate Federal plans,
functions, programs, and resources to the end that the Nation may -

fulfill the responsibilities of each generation as trustee of the
environment for succeeding generations;

assure for all Americans safe, healthful, productive, and
aesthetically and culturally pleasing surroundings;

attain the widest range of beneficial uses of the environment
without degradation, risk to health or safety, or other
undesirable and unintended consequences;

preserve important historic, cultural, and natural aspects of our

5 The National Environmental Policy Act of 1969, as amended
(Pub. L. 91-190, 42 U.S.C. 4321-4347, January 1, 1970, as amended by Pub. L. 94-52,
July 3, 1975, Pub. L. 94-83, August 9, 1975, and Pub. L. 97-258, §§ 4(b), Sept. 13, 1982)
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national heritage, and maintain, wherever possible, an
environment which supports diversity, and variety of
individual choice;

achieve a balance between population and resource use which
will permit high standards of living and a wide sharing of
life's amenities; and

enhance the quality of renewable resources ..id approach the
maximum attainable recycling of depletable resources.

c. The Congress recognizes that each person should enjoy a
healthful environment and that each person has a responsibility to
contribute to the preservation and enhancement of the
environment."

The remainder of Title I defined the requirements of the policy while Title 11

created the Counciil on Environmental Quality. Specifically, Congress mandated

that: "the policies, regulations, and public laws of the United States shall be

interpreted and administered in accordance" with NEPA, and required agencies to

conduct systematic, interdisciplinary analyses during the planning and in

decisionmaking "which may have an impact on man's environment". NEPA

called for "detailed statements" on potentially harmful or destructive proposals

regarding:

(i) the environmental impact of the proposed action,
(ii) any adverse environmental effiects which cannot be avoided
should the proposal be implemented,
(iii) alternatives to the proposed action,
(iv) the relationship between local short-term uses of man's
environment and the maintenance and enhancement of long-
term productivity, and
(v) any irreversible and irretrievable commitments of resources
which would be involved in the proposed action should it be
implemented." (emphasis added)"
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The statute is simple, elegant, and short; a three-page law representing one

of the brightest moments in Congressional and American history. Senator H-lenry

"Scoop" Jackson's description of NEPA, at its passage, as "the most important and

far-reaching environmental and conservation measure ever enacted by Congress . .

continues to hold true.

NRC's View of NEPA Must Change

The NRC has always viewed NEPA with grudging indifference. The

Commission's rules for following National Environmental Policy and adhering to

the CEQ's rules for implementation are found in Subpart A of IOCFR51. In

I OCFR5 1.10, Statment of Purpose, the NRC places qualifiers on its commitments

to honor national policy:

..".Commission's announced policy to take account of the regulations of the
Council on Environmental Quality published November 29, 1978 (43 FR 55978 -
56007) voluntarily, subject to certain conditions.";
"(b) The Commission recognizes a continuing obligation to conduct its domestic
licensing and related regulatory functions in a manner which is both receptive to
environmental concerns and consistent with the Commission's responsibility as an
independent regulatory agency for protecting the radiological health and safety of
the public."

These statements are unnecessary at best and set a bad tone for implementing

6 115 Cong. Rec. 40,416 (1969). Cited in: 7-IENA 7I70NAL ENI'IRa)NMAMNAIL
J'OLICY'ACU!
A S/1tuj /f/fs J1iltcitiviw.S.s Afl I Itwe -il'c Yf;,,:ws Council oil L''nviriliiltal Quality. E''xecltive
()flice of tIhe Preshi(lcil.l anulay 199)97
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NEPA. For example, compare the Commission's language to that utilized by the

Department of Energy, the other half of the former Atomic Energy Commission

also known for secrecy, arrogance, and exclusionary practices. Department of

Energy's states in its NEPA rules:

Sec. 1021.101 Policy. It is DOE's policy to follow the letter and spirit of NEPA;
comply fully with the CEQ Regulations; and apply the NEPA review process early
in the planning stages for DOE proposals.

Another assessment of the NRC's approach to NEPA was expressed by Dr.

Charles Kelber of the ASLBP in Charlotte, North Carolina on this past December:

"JUDGE KELBER: That's why Mr. Moniak,
very often NEPA has been referred to as excellent
policy and terrible law."

MR. MONIAK: In its implementation,
but in bureaucracies it call be a terrible law."

The reply to Judge Kelber's statement was meant to be:

NEPA appears to many as a terrible lavw because unwieldy bureacracies

constantly try to circumvent it during implementation.

At the September 21, 2001 prehearing in Augusta, BREDL stated, and

paraphrases here, that if the NRC implemented NEPA in the same systematic and

deliberate approach it took to preparing Standard Review Plans, we would all be

better off for it.

The promise of NEPA is as strong today as it was in 1969, what is needed
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is for the technocracies like the NRC to hold it paramount, and in doing so it will

abide by its commitments to the Atomic Energy Act.

Invite the CEQ in a Reform Effort

The difficulties of implementing NEI'A were summarized in a 1997 report

by the CEQ in reviewing the first 25 years of the policy.7 The CEQ described

problems in a generic approach, but cited specific agency examples in making its

case for better implementation. It is notable that the NRC was not cited as

providing any meaningful examples of implementation.

The report is cited verbatim here because it aptly proves that government

can function with good intentions, is not always something to be feared, and can

deliver the goods in plain language. First, the ClEQ heralded the benefits of

NEPA:

"Clearly, N EPA is iiuelh more thtan environmental impact
statlmlelIts andl environmental assessellentls. It is all eloquent and
inlSpiringl declaration wh cich, well heforc the term "SiuStailalble

levelop)mlent becallm i(lewdly used, calle(l for the itegralion of our

Varie(l aspilatlionls as a society. N LLPA is a tool with tremenidous
potential to help build community and to strnCltnllll our
democracy."

"In a piece of legislation barely three pages long, NEPA gave both
a voice to the new national consensus to protect and improve the

7 'IF-E NATIONAL ENVIIRONMENAI'l, P()LICY AC'
A Sludy of Its Elffcciiveness Alfer 'I'wenty-livC Years Council o0i Elnvironmental
Quality Executive Oflice of tilc President j.lanary 1997 (Attaclhted ais aln elec(ronic

file)
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environment, and substance to the determination articulated by
many to work together to achieve that goal. To that end, NEPA
charges CEQ and all federal agencies with achieving "productive
harmony" among our environmental, economic,and social
objectives. NEPA directs federal agencies to open their doors,
bring the public in, and offer genuine opportunities for
participation and collaboration in decision-making."

"TI'lie D)cpartnlent of liicrgyLeaderslip Clanges an Agency Mission
"77 ivm- God Aw NEJ,&1 )cC;Iu.cW dic iL cwr so 1flLyIJple)CssuJLs 10 ioiakc ;I sc/lc/ijo, lo/ ;
cL IiJolIogAy dhaf

niiglt hawee n l)ccn 1.(I t 111po01 US 111(dthal 01o1(1 have been l)CC) ingf i 1he countly....
I'Ii ell-Serctaily of' Eeiirgy .lamlcs Watkin s ml iadlc this slaiit ieieit lo the H oiusc A1rnied ScervicCS
CoA~tiiitteC ill 1 992, rcard inig Ills d( iSiOl i (to (cier selctuionl of . trlitiui m produhic mtion it( i lol ogy.
(Iage I 3)

However, the CEQ also stated that "despite these successes, however, NEPA's

implementation at times has fallen short of its goals." The problems it found in

implementation perfectly describe the NRC's current problems with NEPA:

Unforlunately, NEA'A's role as aI strategic l)lanning tool has noL becn fully
realized. Agencies (liller in the extent to which which they integrawc NEPA's
framework into their internal p)lannillng p)rCCSSCS. H-low early an agency
intcgratcs NElPA into its internal planning will dramatically alfect, the lenghll
o0 6illC for approval, [lie cost, and t(ie ultimate sluccCss ol a proposal. f ;an
agency octuses 011 oanalyzing individual projects, rallier than analyzing th1e
progi-ain thwalt calls lor those l)rojccts, tlhe NEPA proccss will likely take
longer, cost more, and(l yiel(l iCWC alternatives h101r a linal (decision.
Regar(lless of' whether an agency in a particular case should analyze a
prol)osal as part of' a larger scheme, when agencies forgo tile alternatives
analysis - making olecisions first. anil then beg',iling the NEPA [)ICcss -

thicy rob NEPA of its stratelgic planning value." (Page I l)

Some citizens' grollps Fuld conicernedl in(livi(lualIs view the NEIPA process Ias
largely a one-way communications tr-ack hal.t (loCs not use their inpuit
cf'ectively. 'I'lTc Study concluded t(lhat creating a truc partnership widl the
community involves more thrual holding a hearing and making dlocumnents
available. Public involvement takes clort - an(l itmle.
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"Citizens are l'rlstraled Nvlicniicthy are treated as adversaries rather than
weclconie l)articilpaiut Iin the NELPA pro~cess. When they arc invitcd to a
formal scoping Ilecting to dhiscuss a wVclkl-dvehoped projC~t about Which thley
have heard little, dhcy may f'ec thcy have b~eci invited too late In the
proc~css. In adldition, public heiarings" at, timies are seen as parties "talking
past. each oilier", wVith very little listening. Sonlic citizens comlainpdi hat, their
timc uid~ clh'or( spient. providling goodl ideas is not rellecteol In changes to
prolpos~ds or satisfy ing exp~lanationls fo(r why SUpCesIofls were not
incorporatedl. Citizens rep~ort that. they often le!l overwhelmedl by the
resources avaiilable to p~rop~onents and ;agencies. As aI consequence, litigatlion
c~ui lhe seen as the only means to Dailedt environmental (lecisolons
signlificauntly." (Page 18).

On August 11, 2001, BREDL submitted a group of contentions

(Contention Group 2) that outlined how poorly the NRC was implementing NEPA

in this proceeding, outlining how the NRC failed to incorporate the public early in

its NEPA process, failed to consu~lt with other agencies Such as the DNFSB, and

allowed DCS to negotiate with the NRC staff to define scope.

NEPA Vs. The Atomic Energy Act. Incompatibilities

The NRC's primary responsibility stemming fromn this proceeding is to

advocate Congress to replea the promotional aspects fo the Atomnnic Energy Act

of 1954. The stipulation that the government promote and encourage atomic

energy is based on obsolete Cold War ideology and is inappropriate for modern

times. Furthermore, promotion of atomic energy undermines and subverts national

environmental policy.
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The NRC's NEPA problems are rooted in the antagonism of the Atomic

Energy Act towards the environmental policy. Calvcrt Cil.A' Cozordfflic(l

Cobmniltec v.f AioIni. Eneigy Commission, 44-9 F.2d 1109 (D.C. Cir. 1971), ceii.

Jciiicd, 4104 U.S. 942 (1972) was "one of tlc first cases interprctiniig NlEPA, and sct

lic tone f' or all stil)sc(luint N EIPA cases."' According to Swartz, the couirt's miany

p)oinltS inclhdcd:

"The AIBC's interprctation of its NlsPA responsibilitics Was
cral)l)(l" and iade "a nmockerv of' the Ac(t." Section 102's

reC(Imnelilenlt that (the 'dCtailcd statenicnt" 'acconpany' a prop)osal
through agency review eilaCnIis more than plysical proximity andl(lie
physical act of passing p)apers to reviewing olhicials. It is not enough
talt. environmental data and evalliation mIerely "acconljmpaly" an1
application through (ie review process l)lit receivC I( coIlsiderdtiol
111romn the lhcaring board as coilenpilatcd by tie ABC r-cgulahitionIs.

'I'lic AlBC improperly abdicated its NFEPA authority l)y relying" on ccrtilicationis by
federal, staec, and r1e-ionlal age. cics thiat t 1c applicant coIImi)lied with specific
cenvironmItIental quality stald(lards. N ,E'A miandaits a case-by-case balaincnl(T
judgmient on tile part. of federal agenclies; inl each case, the partictular CConomilic a111(1
technical benClits of' an action mniust be weigicl against tlie environmeniital costs.
Certification by anoth eir agency ihiat. its own cnvironmiental standlards are satisfied
involves an) ceinirely diicIrent kind ofi judgement andl aftend to only one aspect of lihc

rOIibCIel-tiC niagnit(ldC ol certain enlvironimlclital costs. 'I 'lCir certification does not
neian that ticy 101111( no einvironienlital damage, only that it was not. high enough to
violate apllicale standlards. 'T'lie only agency il a position to b)alance
ciivironnmcntial costs xvithi economic and [ChniliCl benfCits is the agency with the

overall responsil)iility f0o l ic proj'ect.'

8 From: MAJOR CASES INTERPRETING THE NATIONAL
ENVIRONMENTAL POLICY ACT. Prepared by Lucinda Low Swartz, Esq.
Battelle Memorial Institute. In, the DOE Handbook to NEPA.
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Conflict over NEPA in this and other proceedings continue to have a root cause in

the Atomic Energy Act of 1954 because the act mandated the federal government

to promote the cause of Atomic Energy:

CHAPTER 1- DECLARATION, FINDINGS, AND PURPOSE
Sec. 1. Declaration 42 USC 2011.
Declaration:
Atomic energy is capable of application for peaceful as well as military purposes.
It is therefore declared to be the policy of the United States that-
a. the development, use, and control of atomic energy shall be directed so as to
make the maximum contribution to the general welfare, subject at all times to the
paramount objective of making the maximum contribution to the common defense
and security; and
b. the development, use, and control of atomic energy shall be directed so as to
promote world peace, improve the general welfare, increase the standard of living,
and strengthen free competition in private enterprise.

Sec. 3. Purpose. 42 USC 2013. Purpose.
It is the purpose of this Act to effectuate the policies set forth above
by providing for-d. a program to encourage widespread participation in the
development and utilization of atomic energy for peaceful purposes to the
maximum extent consistent with the common defense and security and
with the health and safety of the public;

This institutionalized promotion of one energy source to the exclusion of

others amounts to a subversion of science, democracy, and environmental policy

as defined by NEPA, and must be repealed. Although the Commission prefaces its

own remarks by stating that the NRC is not a promotional agency, the fact

remains that it is widely perceived to be a promoter of atomic energy, it is rooted

in an atomic-energy promotion culture, and its defense of atomic energy is
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probably more effective than any promotion activities could ever be.

A perfect example is the Commission's letter to Vice President Cheney in

February 200 1.

In the last paragraph of his February 28, 2001 letter to Vice President Dick

Cheney, Chairman Meserve wrote that

"The Commission is aware that actions relating to nuclear matters
can raise
significant public concerns. We believe that any such concerns

must be openly
acknowledged and directly confronted."

The word "confront" was absent throughout the rest of the four-page letter to

Vice President Cheney detailing the NRC's recommendations for national energy

policy legislation. When it came time to describe its approach to industry,

Chairman Meserve resorted to much softer language:

"we believe there are legislative opportunities to reduce
unnecessary burdens to the
consideration of nuclear power";
"facilitate consideration of nuclear power by the private sector";
"The Commission, working with the industry and other

stakeholders, has put in
place a more efficient licensing procedure, which could be utilized

in the event that
society should decide to construct new nuclear power plants."

In other words, while the NRC claims its primary mission is protection of public
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health and safety and our environment, it clearly advocated making it easier to

construct and operate the only major

power source that also functions as potential radiation weapon of mass

destructions

The February 2001 letter also provides precedent for BREDL's

recommendation for the Commission to advocate the legislative repeal of the

promotional stipulations in the Atomic Energy Act. In that letter the Commission

advocated eliminating a number of requirements such

as antitrust review, the the ban on foreign ownership of nuclear power plants, the

requirement under the National Environmental Policy Act (NEPA) requiring a

' http://www.ucsusa.org/energy/nucrisk.htmll

"An accident at a US nuclear power plant could kill more people than were killed
by
the atomic bomb dropped on Nagasaki. The financial repercussions could also be
catastrophic. The 1986 accident at the Chernobyl nuclear plant cost the former
Soviet Union more than three times the economical benefits accrued from the
operation of every other Soviet nuclear power plant operated between 1954 and
1990."

"Forces operating in a theater with nuclear power reactors may be at risk if
enemy forces target these reactors adn containment facilities. Downwind service
members could internalize signicant amounts of iodine-1 31 and other fission
products." In: Page 48. Firs! Edition of the Medical Management ofRadiological
Casualties.
Armed Forces Radiobiology Research Institute. http://www.afrri.usush.mil
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review of the evaluation of! the need for electric powdr, claiming it is "distant"

from its mission, and, most importantly, called for renewal of the public liability

subsidy called the Price-Anderson Act in a clear admission that nuclear power is

still too dangerous for the insurance industry:

"Extend the Price-Anderson Act. The Price-Anderson Act, which
expires on
August 1, 2002, establishes a framework that provides assurance

that adequate
funds are available in the event of a nuclear accident and

establishes the framework
for consideration of nuclear claims. Without the framework

provided by the Act,
private- sector participation in nuclear power would be

discouraged by risks
of large liabilities." (emphasis added).

Even if the Commission continues to deny its role as a promoter of atomic

energy, it must acknowledge the impact of the Atomic Energy Act's ni.pctIe to

the DOE on this proceeding. The promotional aspects of atomic energy 4ye

compromised NEPA in this proceeding because the basis for the proposal derived

from the federal promoter of atomic energy, the Department of Energy.

DOE's obligations and tendencies to promote nuclear power undermined

the integrity of the surplus plutonium management NEPA documents in favor of

the reactor-based alternative for "disposition." As pointed out in BREDL

Contention Group 8:
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DOE' ilreparably l)iased (lie SPDF1lS (oxVar(s MOX through de
prena(ltlre solicitation of a NMOX Contractor. 'Ilic 1998 I)()1'
Requcst for Proposals (RFP) for MOX Eicl KiThbucai,,on an,
!rTlaialolol scriiccs (Solicitation Numbcr DE-RP0298CH 10888 and

SUl1)SC(1tlCflt ellfl(ImIlents) iII which DOE rc(uCstC(I consortiums of'

flhie fhibricators, cnginccrImng firms, and nuclear reactor operators to
submit propl)os~ds for "dcsiqn, licnsing,; conisl/rixicion, op)era/ ion, and1
cvcn/ii1ally (dccvii/;unnllilaion atid (Iccomlwlis4siorningx,* ! a1 MOX f1ilcl
Taihhica/ionl/ fiw&1 ias wvll as iflnliillionl of i1hC iVIO0X liwi iIn Cxist/ill

(I6l1iistici ('oini1rmcf-a7,Il rc/o';Istor-.5 should lic (1c(iC1on )c inadc byj',
DO)E in Ilc S)/D ELS RO)D /o go fiomrdV witll Iltc MOX
j)i-o,);nn. "(BREDL Contentions, 8/11/01).

As with Contention Group 2, the merits were not decided upon because DOE's

NEPA process is considered out side the scope of this proceeding.

The institutionalized bias towards nuclear energy continues to undermine

the very basis of NEPA, the development and analysis of reasonable alternatives.

Government agencies like the DOE that view their mandate as nuclear power

promotion will continue to make decisions that are contrary to sound analysis

under NEPA. The AEC culture that lingers in both the DOE and NRC continues

to be hostile towards, or perhaps at best ambivalent, towards the idea of analyzing

alternatives or conducting honest and fair appraisals of the impacts of radiation,

alternative energy sources, etc.

IV. Malevolent Acts involving Plutonium Fuel

DCS has nisrep)rentedl tile issue to the Board and die Commission
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Th'e i Commissioii shldi 0( IrCcog'liize tIat 1)CS has distorted and mlisrCp)rCSented(

(,ANI's original conitcflhionl aIl(l ithis ciltire iSSuC to )o0th tlic Board and the

Conulissio. Ior' mXa)lipiC, iM its first af)peaI of [lie Board's 12/6/() I decision, I)CS

wrotc:

"TIIe Board s. decision has sigilificait gencric ImplicationIs `or futurC
NEPA analyses CIIOIrImcd b)y thIC NRC IOr othIer Iiacilitles.
MoreovCr, there is no guidancc 10or 1)erforming an valuation of thic
cnvironmental impliacts olfa odeliberate crash of a largc atirplane
Causiiw "mItssive aid destructivC" damilagC to at iudcl;ir laIcility."DCS,
Page 26, 1 2;/l7/01

DCS also placed the aircraft issue at. tihe l[rc1konit in its list of questions for tIe

Commission to consider issuingm gIi(lance:

"(I) Whether, and under what circumstances, a terrorist-causcd
)CyOnd dlCsigni )asis accident. (such as ihe (deil)ierate crash of a large

auirplanc) IIIust l)e COIIdSerCIeCd under NITPA;" (DCS to Board,
12/17/Of, Page 27).

IIn tlict, GANEI's contcntion p)redated(l by ScptcmIlbrcI I I by a1 monlth anllh did not

0 While ol)jecting to DCS's fixation on1 airplanc crashes, it is
important to) reonz the jia aIe In tIs saeeT.hleilil)<rl~ilt10 CC(~g3li/.C []IC jI;lCCllrlCiCs 'ill lli'S St;ljCIIICIlt. ''I

evaluation of tic environmental impacts of .an ;(cie'III'd cIrasI of a1
l;arge airpl)anLeII CautlSlpg a1 fire and 1mtssive relealse of' pintoinuiIImn to the
atmoosl)icirc wvas oiiductc4 at llc at P Intex uiicar wcapons l)lnt in
the 1990's during tlie sevtrapl NVIPA processes, most, iiotal)Iy the
Prvog,-v77rivi tic L,'u v1i)1fl 1 2n11t1l Ivipict /Smaemlecl(nt Jo,- /lie S/oie-c ;1nl(

1)1 spoSuiJ(oIn 01 o ('Wpons-U[Jalgc Pi.filc MItC'eaI'yS. While th e
guli(ldance II assessing aircralf crashes is contained in DOE, guidancc
(citc), this guidance could he ap)l)lie l uring an NRC p)roceed(Ilng.
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leClintion ailrCraft. It was t)CS tilha, ('comlietlCly ulInlpol)VokC(d, raise(1 thIe iSSuC ol'a

(Icliberate crash by a large airpl)ine, during the SCp)tCInI)cr 21, 200 1 piclicaritllg.

D)CS's Ob)SesSiOII wilplacing ( Ills issue wXtill uil nc IIarrow olilics of, terlrorism-by-

alircraft. is a (lisservicc l)y a govCerinient contractor ill that it obscures and1 distorts (Ie

whole picture andl ignores tihc essCntial questions that werc posel to it l)y thic Board

on September 21. IFor examiple, DCS lhas yet to a(d(d'ess the issue as poSC(e I)yjtl(lgC

Kel)cr oi SeptCimbcr 21 reirgdilng the mtCilntional (isaiSaling of' Ventilatiol salcty

systeCts.

I)CS argnlillClits arc sCllcolitrad ictilig

DCS' response stated(, aimong othcr things, that: (1) acts of terrorism arc

intentionally )erColrlili(l tadicrelorc IlnhCrentl Liyunpredic(tabilc; (2) a review unrtid

NEPA need( not include all theoretically possil)le cnvironmecntal effects; (23) a

N EPA rCviCW mavy be limited to those Cffcts whiclh are shown to have sollic

likelihood of occuningwat a particular site; an(l (4) the N EPA rule ol reason does

nlot, require tie p erfrCI I()I X11ac ofa "worst case analysis." (Page 25 of 12/17/2001 DCS

Submittal to Licensing Board).

At the same time, Ill argolunig against qualitative assessellCtils, DCS took the

)ol(1 and(l contrad(ictory Stcl) of making its own-albeit completely unsubstantiated-

(lualitative assessmient thitl bor(lere(l o oddsmnakilg-:
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l''Fui1i iICInore, While (liC BoardI II;S appIaren tily coinluded thLat since September I 1,
(liC likeli]Iood or OrCesCeaI) jl ity ol a terrorist attack h;as inlcreasc(d, an alci etative
COnCl Iioll is also rC;aSoll;)lC. T1IMLL is, I(aL giVC Ilie (dInra;ati(c inlc(:rease iC reSOuIrceS
at in I attention being paid to Io tis issue sinec SepteiIiber I I Ily Iedenal, s1ate;and local
at li1oiti CS, the likelihLOOd or I'resceaC;ility ol suIc an event hIas actually
(lecreasecd. FIoo nlole, Page

TIis rCasolnsing should I)C rjecteC( l)ccauSe it is untrue an(1 merely

rClet-seents wishIul thinking rather tihan a rccoglition of harsh Ulid So)ber rCealities.

Dramatic increases In resourcs an(l atlention accomp)anied the bombing of' tihe

World 'ITrade Center in 1993 an1(1 tle ()klalhoma City Bombing. The likelilllood of'

aui act ol mass (desrlction hIas bCcn predicted IOr yCars. As Rand CorporaIIiOI

expertI Brial Jenkins succitldy stated h(ie evening o1 September I 1: "I al1 shocked,

but not surl)risC(I."

DCS' argunientits also tltisrep)reseit atmol (aistort tile Issue becausc:

1. Acts ol sab)olage aIe prediciable enough to require stringent saICguar(ds, an(d

arUiably are as likely to occur at a pl.tiollttimi ii ucl ac6ility as a (design basis

cart(lquake. The likelihood of' nLalevolcnlt acts ilnvolvillg tlhe llSC of' p)lutollillill Ibr

nucleaC tCIrorismil is highly unlikely and inhercntly unpredictable, yet the National

Academy of 'Scicnce's subjective dlioiC of sulrl)lus plutonium p)osing a "Clear aud

PresentC Danger" temains (l ie oflicial motto fOr the pluItonium maniagement

progrrun and (le Justification For this proccc(ling.

2. 'l'lThere alr o Irequtests to consider all theoretically possible environmental effects.
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3. Ihie (determiilnation of "(ICSigi l)baSis" Celrth(lIakCs, tornadoes, and ollicr natural

phICnolineniolni is as Imluch a;1 art aIs it is an ; xact scieneC; yet tlicsC determinations

arc ma(le with Confi(ICdlCC nuid optimism;

4*. The gcncral publ)C inlicCerntly un(Ierstan(S Iuicertainly and in faCt laypersonIs

tnuse uncertainties (luring NEPA tiar more often tian il(Iustry.

DCS's Rcequcst for Gu(huidnc.

In asking 1l1e Board to certify IlIe Issue to (ihe Conmiiss;CIIo, DCS wrotc ill

Deccembc r 17, 2001 that:

"h lerelorC, ill [ile interests of (illillistrative 'oIliSistLc'i', CCOInomy

and1 1 eliciclcy, (lie Board Ishould( clrtilfy its substalitive (etielillnnatl,
onl GANE Contention 12 for consideatlion by [lIe Commnission. Iln

so cert]iyinig, the 30o;a(l sI S0h1(ld explicitly req(llest (lirection oil the
followiing (lqlCSt]Ofls:

(1) Whether, and tinder what circumstanccs, a terr1orist-caused

l)eyondl (desigl l)basis

aICCident (Such as the deliberate Crash of a large aill)lalle) must be

con si(lere(l

und(er N EPA;
(2) 'Vlieier at (tlIuanit;ttivc assessilicilt of [lie likelihood or consequenccs of such ail
event is practicable or require(l tinder N EITA to determine if such an Cvent is

reasonalbly foresecable;

(3) 11f1C jleil).pCtS Ofi t CIT()ISt-CIIISC( l)CYOIId (leSigi baISis CvCIt must l)e
considulCr1 und(ler N EPA, wvhIat assunip)tions or gnli(lalwc Should be used( in
p)CrfOlmilig such anl evaluation; aln(l

(4.) What range of alternatives shlouI(l b)e consi(lercd for mitigtpting IIIe

environmental inip)acts$P)"



Page 27 022702 Docket No. 070-03098-ML

IIC Boa;rd's Ruling was AppropriaLe fOr this Proceeding.

"iL Ca;U no longcr l)C argcl (I that terrorist attacks o' licrItol Ore uiiiiuaginila SCOI)C
an1d sophisticatioi aIgai11nst prcviously uninia giml)]C targets are not rCasoIlal)ly

forcsecal)lc. Indleel, the
VCey falc that these terroristS attacks occturredl (IcnionswratC,11 tiat massivc and

dcstructivC tenoriSts aCS Ctll andl (lo occur andl closes thie door, at lc;ast for tI1w
immediate 1ilture, onl qualitaItive arAgUmentCIIS that such terrorist atacks are always

rcmotc and SpecumlativC and
not reasoniably foresceable.C

ITie Irulig is more ap)p)rop)riate iii this p)rocedling for oneC simple reason: Thie

p)ItiOIumI/M()X fliel fallbrication falcility, anid eIC entire plutoitmni (fiSp~sitlOiO

p)rogruln, is officially justificf as a mIIeaIs to premvet nu1CIC;lea tCerrorism. TIhC

)roI);ility ofI a terrorist gr)oup obtaining weapons plutonium aid th cn makillng

boillb is no longer Consideredl "reoliotC ano speculltive," yet it has not l)een

qimanitified.

The I aCt that malevoClent acts are increasingly Foreseeable)1 is reflected in tile u)(latel

SCUriity fIleasurCs and the (lIrastic(' nllasusC taketn by' the NRC anId l)()1, to

wi1t1hold uInclIssifiCd, nIon-safeguaros HiOrmation From the p)UI)iC 'II The new p)ublic

inlbrollmaioll stadard, although it lacks any regulatory b)asis and contLravenes the

Freedom ofl InIoniation Ad anld the public right to know, is that. infonnatioli

Should bc Withheld that 1ull1s uinder t( C Vague Crit(ria of' "mllight, be ulseftil to a

teiTorist."
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()I CourtSe, 1Ollowiiig I its Vague CriteCra to its logi CXalCIsion wvOu1l( puti

Rtlid McNally out. of busiIciss, since it pul)lishs (ICIaIC(l mI}aps showing thc

locations o0 natjor (latls in a(lldition to VCry (lettiled( 111al)S showing likely liazard(ous

waste routes. Still, it woul(d l)c hypocritical of (ic NRC to ruilc tiat thc threat from

terroi sts is SO g1eat today to wairrant Slul))rCSsing unclassifiCd safy alnld hcalthi

inlOrniuIo an ld denying tie public its right- 1O- know under tihe 9th Amcndmcnt,

b)ut too "reIote uic anl speculative" to warrant. a careltil manalysis under NEPA.

FuruItermiore, OnIC only has to look at tlie Mid(Ilc Elst, anid Isreal in

particular, to realiZc that terroriSI prevention is not solely a fiunCtion of' dCvoting

"resources an(l aittentlio to this iSSIIC."

'The "Practicality' o['Quanltilying ti c Risk of Salbotage

TIhc commercial inclear il(lustrV is 1lat1hc to attempt to quanltilfy the

prol)mal)jity of sab)otage ilsilg l)uiOgl)ailiStic risk assessmients. Tlhe NRC, as an

ind(lep(lelnnt regulator, is not ol)ligate(l to honor or Codify the in(dlStry's resistance.

InI a recent pleading to tie Scurity E4changes CommissionI, Duke energy

recently arguedl:

' O /lie eCxtm thall /1i Proposal rLY1i;1s5 an ;aIylis 0/risk

likcAlihdood eft til;zingp5serssmentikst k maSSCssinctn/bodi) nTfhl
rcp C lo ;woa;tak orx os I l'SI)o/;, howcvcIz; sudi ;an anly1spis i;s 1o1

(capab1l 01 being producd si neC inforimation Cocrhilg prior

/C170iJ.S/ ao/;lackS aid ac/S 0a1)Otag ag .in~t iniiclcui powerp pilts or

Ilvil /tl,' {/h 1( x;isp){rI ;1Iof] *)Iomo SO-oL ) lZmxC;r hl.i Iv/lI(-h r vould
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h)c necs.saij fr piv;p hailis/ik risk dsoses.sin ats, (1o0(s 1)0l tWist

InI this proccc(nlig DCS arguted:

W\'ilc litch Board hIas statcd that DCS and thc NRC Stall "arc still firec to chahlcng-
(ltitluativcly thc likclihood of such a tcl-roist-inlitale(l Cvcllt,"i)CS (does not
believe til sicl h1 a (qlantitativc anIalysis is possibic. III Lzilerik Ecology 11(i1r1, II):

v. NWR, the court up)lilc(I ilhc NRC's (lcterminations thatL the risk of a sal)otagc
Cvenlt was beyond the stalc of i tIC art olh probabilistic risk asscssmlielnt lmlethodology,
was n1ot amlclaiaIC to (1iuiaitifitcatioii, and(l liceml not l)e colsidered in an ElS.,[t.t It was
tic NRC's position then, aundl to tlhe l)est of DCS' knowlclgc, it. reimains the
Commission's p)ositliOnI noW, that no such (llantificationi is prtactical, or nlCCCssary
utidler NlPA."

Iwo ilnterrelated I argu(meits cal lei'adle (;a:gilllst tis lin of realsollnilg:

1. Progess I as been mac Ic dcvco(pinig p)rol)ai)iljStic risk asscssniIcnts IOr inalevolent

acts involving nucICar weapons, NVwic(11; are sallegilarded at aa 1f higher level tlmiC l

nulCear powcr plants or Iuel lallrictOti )IpIlas. For CXaImle)I JaMeICS NV. PUlrVis

wrote in 1999, Sahotag oat IVl ca N (x- P i- P clL StS. alSnlda National Laboratory

SAN D-99-1I 850C. Public f)omIaini (doCctinleIlt, thIIat:

SCeVCIlII olgailluz;tioIIs, Suchas tadielAIA aild Itic llS NRC 12,8-1 11, have guinelimiCs,
rCeMnmc11Cil(aitioIs, aniid torrlal thircatn dl risk-assCssIlC11t IroceSSCS 1,0r [ihe pro(ectioll ol
lltil(c;Ir assets. Sonlc otheCr examptiles inclludC the tOrnicr D)denise Special WVeapoIIs Agetlc\',
wvihi il ISCh I a risk-assessmieint lo( Id to evdalt IL1at h(e-pirIOtect I;Oi Security requireimenilts f'OIr
tcrrorist illncidoeits Dt 1 D)(1) mitarv bascs. Ilimc US )(E, usCs a galded ap)proachll to p)rotlct its
assts based oil risk aiinl viiliicrtl)ilitvl ssCssients. 'fIlie 1c(eral Aviation Adnsitiomi auid
Federal Bureutt ol Illivestightiomill ooilict'joint threatad al VuieICral)ihlty assCssmellnts oii hlligh-risk

IJS air-porlS. Sevceral private ('ompalniics uniidler contrac to goveinmcnt agencics use ktfiral risk-
asSSCSSllCiIt illoddls and(l miethlo(fs lo i(IcIItv sce ninity reC( tuirenC ICInts.
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1 die sabotage (collSi(lCrahIons arC eX)aii(lcd lrO Nl's, it might hc heusll to cxamiieC iII detail
all of tlhe

existing risk assessiicil mclio(olo 'eics aid teCI ISC i th miost al)l)lical)eC ideas. A uiiifOrm,
coIIsistcnt natioial or international risk asscssmnICt process could(l l)be beiiicial iII areas oidier
tlha jUst physical protcclion.
Analysis data, alongwidi conIseq(uenIcc values and(l response force capabilities, shou(l lbe use(
Lo) make risk predictions. However, risk (alciulations iniglt also take into accounIt dic
prop)oSe(d nlew conlSeCluece tables 1{ tihe variOls targets anid tyl)CS of Salotage. As previously

niciifioned, dicrc are mIlany agelncies and organizations which usc risk analysis. A consistent,
stwu(lardizcd risk assessment methodology using consequence Value t;Il)lcs appCars to be tihe
most desirable.
11 analysis and risk evaluaion Show thlat 1a I'aility hasan u;tacceptablc risk level against a certalil
tyl)e of sabotage, the l)llysicai pr-OtCctioli tr the larglcL should hc upgraded. For eXamIp)le, if a
target is at risk Iromi aI vehicle bomb attack, (lie installatiou of vchicle barriers at least 120
IeICters away 14! Should mitigCate [IC p)ro)bClm.

Quatlifying theIC probability of' Salotage iS also a logical XtClIIsiOfl of' 1-lUIII.an

Reliability Analyses, particularly in ti ICealm o01 insidcr-assistcd tcrrorisiI auid/or

dlisgrtltllcd employees. III the I1990's, the NRC (levote(l (levote(l consi(leral)le

resources to rescal-ch on1 I-IRA's and their use is lilly intcgr-atcd into NllT I'RA's

todlay.

2. The case law sup)porting this argument wvas based onl (latl and Illmltods

tllat are now decadles o0(l, allnd was ImIalde at a tinic when P)RA's wecre still nll

pio eCring stage. The body of knovledge and dala to support I'RA's that assess risk

ol SabotagCe iS, tn11rt'ulIatCly, greatly expanded, and 11 IeC Statc of' t IC art in

probabilistic risk assesnicnt methodology lias certalinly a(lvancC(l since Limerick

lcolohg Action hic v. N RC.

The I'lac t is that uinder NEI'A, the NRC is obligated to answer, in

comparing alternatives, which alternative poses the greatest risks and effects.
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where are the probabilities of terrorism/insdier acts higher? Transportation,

criticality with solutions, explosive solutions, use in reactors, etcc. As already

stated in the Introduction, the differences between MOX and immobilization are

numerous. In comparison to immobilization, MOX poses numerous hazards, that,

when viewed form the perspective of malevolent acts, greatly increases the

vulnerabilities due to terrorism, insiders, et al:

[1 substantial risks of p)lutoiiiuni contamination frolli accidental
cxI)losionls,

0 leaks ol 'plutoniini and amcriciui contiamnatedl liquids
[1 higher risks ofucle'ttar (TIiticality (Idc to liquid acid

l)rocessill
0 higher risks from fires duc to usC of0 )olycarIoI telC glove b)oX

wi1d(lows that are 11ot llanc rcsisuilt;
[1 large scale allricium6ll production fro Il)ltputollitulm

l)urilicatlio
D icrcascd plJ)r0liicsatlofI nsks diuc to hi rtiti of/'

'UEiXliC(l fWCf)IS-,tflad pitnju i-0i fom liquisl ai(,l I)VCC1ss

E ISriSks olaRusSiXa MAhnaios n ptu--llu;ii (an cipor/ ecoi)mollJ
il lC/I'OI1iJ,/,'J)l-hl/O2iii Muel, J)OSSI/)ly to flatolols oil /lc UI.'.

L iport Contieol L, st*;

El llncreasc(l risk of failing to m1cet colllflitlliellcts with Russia to (lisI)ose ol
evell

314 M'T ol wca)ons plutonium, since tlie m11isSion rcactols can only lhand(llC 25.5.
E Increased risks ol l)lutoniuni coiitanunaiililtioin an(l/or aCc'i(IIctal CI iticality

during tlie unneccssary truasl)ortation ofl' lutoniumll/MO(X 'ucl assellmblies

to mission rcataors;

El Increased mid unneccessary risk to the Charlotte, NC aund Rock Hill, SC
areas from irra(liating more (langcrous an(l teclhnically risky
phluitonium/MOX fuel in Catatwba and McGuire NIl'l;

E Incrcas.lsd rnsk o*f tierorirsl a.ttwack oam SY'1 ` becai usc M/OX. 5h1fllnts ;-c
JI)lalfled ill comilytllctioal vtithl fiiu-chicl; a fact tlat r-ceadls ., mucl sinadllm
WPi! (k)w for slimc)it to taO place amid Ihce are hCglmt eSC eu(y m'k"s.
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On the occasion of the 25th anniversary of the National Environmental Policy Act (NEPA), the
Council on Environmental Quality (CEQ) set out to examine NEPA's effectiveness, and to identify the
factors critical to ensuring success in the NEPA process. As the te(leral office responsible for overseeing
NEPA implementation, CEQ also wanted to see how agency implementation of NEPA could be
streamlined to make it more efficient; promote the integration of social, environmental anid economic
factors; and ensure openness in government - as called for under the Act.

Overall, what we found is that NEPA is a success - it has made agencies take a hard look at the
potential environmental consequences of their actions, and it has brought the public into the agency
decision-making process like no other statute. In a piece of legislation barely three pages long, NEPA
gave both a voice to the new national consensus to protect and improve the environment, and substance
to the determination articulated by many to work together to achieve that goal. To that end, NEPA charges
CEQ and all federal agencies with achieving "productive harmony" among our environmental, economic,
and social objectives. NEPA directs federal agencies to open their doors, bring the public in, and offer
genuine opportunities for participation and collaboration in decision-making.

Despite these successes, however, NEPA's implementation at times has fallen short of its goals.
For example, this NEPA Effectiveness Study finds that agencies may sometimes confuse the purpose of
NEPA. Some act as if the detailed statement called for in the statute is an end in itself, rather than a tool
to enhance and improve decision-making. As a consequence, the exercise can be one of producing a
document to no specific end. But NEPA is supposed to be about good decision-making - not endless
documentation.

The Study finds that agencies sometimes engage in consultation only after a decision has - for all
practical purposes - been made. In such instances, other agencies and the public at large believe that their
concerns have not been heard. As a result, they may find themselves opposing even worthy proposed
actions. This may in turn lead to agencies seeking "litigation-proof" documents, increasing costs and time
but not necessarily quality. In such cases, potential cost savings are also lost because a full range of
alternatives has not adequately been examined. Other matters of concern to participants in the Study were
the length of NEPA processes, the extensive detail of NEPA analyses, and the sometimes confusing
overlay of other laws and regulations.
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Clearly, NEPA is much more than environmental impact statements and cnvironmental
assessments. It is an eloquent and inspiring declaration which, well before the term "sustainable
development' became widely used, called for the integration of our varied aspirations as a society. NEPA
is a tool with tremendous potential to help build community and to strengthen our democracy.

Today, a renewed commitment is necessary to seize the opportunities NEPA presents and use
NEPA as fully as its authors intended. CEQ plans to launch a major effort to improve the implementation
of NEPA. The NEPA Effectiveness Study will help point the way.

Sincerely,

Kathleen A. McGinty
Chair
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EXECUTIVE SUMMARY

While United States conservation efforts began more than one hundred years ago, the National
Environmental Policy Act (NEPA) was the first law to locus environmental concerns within a
comprehensive national policy. NEPA's call for "productive harmony" between "man and nature" presaged
today's interest in "sustainable development." On the occasion of the 25th anniversary of the act, the
Council on Environmental Quality (CEQ) initiated a NEPA Effectiveness Study to examine NEPA's
effectiveness and prospects for improvements to the NEPA process. CEQ included in the Study
organizations and individuals who are knowledgeable and experienced in the application of NEPA, both
those who support NEPA, and those who are critical. The findings of this Study can be summarized as
follows:

The Study participants felt that NEPA's most enduring legacy is as a framework for collaboration
between federal agencies and those who will bear the environmental, social, and economic impacts of
agency decisions. However, Study participants also stated that frequently NEPA takes too long and costs
too much, agencies make decisions before hearing from the public, documents are too long and technical
for many people to use, and training for agency officials at times is inadequate.

The participants in the NEPA Effectiveness Study identified five elements of the NEPA process that are
critical to its effective and efficient implementation.

* Strategic planning - the extent to which agencies integrate NEPA's goals into their
internal planning processes at an early stage;

* Public information and input - the extent to which an agency provides information to
and takes into account the views of the surrounding community and other interested
members of the public during its planning and decision-making process;

* Interagency coordination - how well and how early agencies share information and
integrate planning responsibilities with other agencies;

* Interdisciplinary place-based approach to decision-making that focuses the knowledge
and values from a variety of sources on a specific place; and

* Science-based and flexible management approaches once projects are approved.

Strategic planning. Study participants found that the "NEPA process" is often triggered too late to be
fully effective. At the same time, agency managers who have learned to use NEPA have discovered it
helps them do their jobs. NEPA's requirements to consider alternatives and involve the public and other
agencies with expertise can make it easier to discourage poor proposals, reduce the amount of
documentation down the road, and support innovation. NEPA helps managers make better decisions,
produce better results, and build trust in surrounding communities. Fortunately, many agencies are making
progress by taking a more comprehensive and strategic approach to decision-making.
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Public information and input. Study participants appla1uLded NEPA for opening the federal process to
public input and were convinced that this open process has improved the effectiveness of project design
and implementation. Nonetheless, the success of a NEPA process heavily depends on whether an agency
has systematically reached out to those who will be most affected by a proposal, gathered information and
ideas from them, and responded to the input by modifying or adding alternatives; this desired level of
public involvement is not always achieved. Citizens sometimes feel frustrated that they are being treated
as adversaries rather than welcome participants in the NEPA process. Increased public involvement in the
common, but less comprehensive, environmental analysis process leading to EA can help overcome these
difficulties and help forge true partnerships with other agencies and the surrounding communities.

Interagency coordination. Study participants concluded that interagency coordination under NEPA has
avoided or resolved many conflicts, reduced duplication of effort, and improved the environmental
permitting process. Uncoordinated processes, on the contrary, put agencies - and the public - in
adversarial positions and delay federal actions that are important to local and regional economies, as well
as actions that are intended to improve the environment. Interagency coordination is hampered because
agencies often have different timetables, requirements, and modes of public participation. Federal, state
and local agencies are increasingly using tools such as interagency agreements at the start of a planning
process to coordinate timetables and resolve disputes.

Interdisciplinary place-based approach to decision-making. Experience with the NEPA process has
shown that better decisions - those that meet the needs of the community and minimize adverse impacts
on the environment - require the integrated perspective that can only be obtained by incorporating
expertise and information from many fields and sources, including state and local agencies. The keys to
implementing an interdisciplinary place-based approach, and addressing the full range of cumulative
effects, are obtaining adequate environmental data and finding the tools to use it. Although the current lack
of quality environmental baseline data can hamper the requisite comparison of alternatives, federal
agencies are employing or developing new environmental indicators (comparable to economic indicators)
to provide more consistent information on the status of resources over time and geography. At the same
time, new methods and tools such as geographic information systems (GIS) are beginning to help agencies
consider cumulative effects and focus analyses.

Science-based and flexible management approaches. Most Study participants believed that agencies
should monitor actual impacts once a project is begun both to ensure that mitigation measures are effective
and to verify predictions of impact. Agencies can improve environmental protection, get projects
underway earlier, and dramatically reduce costs by monitoring actual impacts and modifying project
management, rather than aiming to answer every potential question with certainty before a project is
approved. Several agencies are already using the experience gained from monitoring to improve analyses
of similar projects in the future. Most Study participants felt that where resources are not likely to be
damaged permanently and there is an opportunity to repair past environmental damnage, an adaptive
environmental management approach may be the best means for an agency to meet its specific and NEPA
missions.
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INTRODUCTION

The National Environmental Policy Act (NEPA) is the foundation of modern Arnerican environmental
protection. While United States conservation efforts began more than one hundred years ago, and
continued throughout the twentieth century, NEPA focused environmental concerns within a
comprehensive national policy.

One quarter of a century ago, NEPA set forth clear goals for agencies to foster "productive harmony"
between "man and nature," so as to "fulfill the social, economic, and other requirements of present and
future generations of Americans." Under NEPA, for the first time, agencies were required to prepare
environmental analyses, with input from the state and local governments, Indian tribes, the public, and
other federal agencies, when considering a proposal for a major federal action.

The authors of NEPA were well ahead of their time. In light of the increased currency of the notion of
"sustainable development," their call (quoted below) for "productive harmony" between "man and nature"
seems prescient indeed.

Thte Congress, recognizing the projOund inipact of tman's activity on thre interrelations of all comuponlents of the
natural environment, . . . declares thlat it is thie continuing policy of thre Federal Government, in cooperation with
State anld local governments, and other concerned Jpublic and private organizations, to use all practicable newons and
measures ... to create and maintain conditions under which t mian and nature can exist in productive harmony, (and
fulfill the social, economtic, and other requirements of present (atntlfittuire( ,mXscneraitions of Antericans (42 U.S.C. sec.
431(.a)). (emphasis added)

NEPA provides (hat federal agency decision-makers, in carrying out their duties, have the responsibility
to "use all practicable means" to

(1) fulfill the responsibilities of each generation as trustee of the environment for
succeeding generations;

(2) assure for all Americans safe, healthful, productive and aesthetically and culturally
pleasing surroundings;

(3) attain the widest range of beneficial uses of the environment without degradation, risk
to health or safety, or other undesirable and unintended consequences;

(4) preserve important historic, cultural, and natural aspects of our national heritage, and
maintain, wherever possible, an environment which supports diversity and variety of
individual choice;

(5) achieve a balance between population and resource use which will permit high
standards of living and a wide sharing of life's amenities; and
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(6) enhance the quality of' renewable resources and approach rhe maximum attainable
recycling of depletable resourccs.'

I believ~e, Mr. P'residlent, when historians look back to the yvears 1969 an! 1970, theY wvill sayv those wvere wvatershedl
Years in tertus of the U.S. enviironmental mo)vemnen t. Congress, concernedc that the environment needed g rearer
protection, took the lead and enacted major eniomna ttts 0/atll thiese am! other significant actions thatr
took place in those 2 yvears. fewt can rival in importance the creation of the National En v'ironnmental P1olicyN Act. Sig'?ced
into law by President Nixon on Januiary 1, 1970, it is a short and sitmple law, with dramatic piirpose. To declare a
national polic y which will/ encoutrage produective and enjoyable harmiony between? nan andt h is environment...NZEPA
has beeti a tremiendous successv and has chang~ed forever the wvay our GoVernment makes dlecisions a~ffe'cting, the
envlironmient.

Senator Johnt Chafee statemnent fromt "TWENTY YEARS OF ENVIRONMENTAL- PROGRESS," Senate proceedings,
March 25, 1992, Congressional Record p). S4 14 1.

The Foresight of NEPA

With these provisions, NEPA set forth an inclusive, comprehensive Vision for the environment. NEPA
25 years ago anticipated today's caills for enhanced local involvement and responsibility, suStainable

development, and government accountability.

NEPA anticipated the idea that society could have "development that mneets the needs of' the present
without compromising the ability Of' future generations to meet their own needs," the definition given
worldwide attention by the BrUndtland Commission's report, entitled Our Common Future, in 1987 and
the 1992 U.N. Conference on Environment antd Development in Rio de Janeiro. 2

NEPA also anticipated the 1996 findings of the President's Council on Sustainable Development (PCSD).'
Much like NEPA, the PCSD envisioned

I a! sustainable United Statesy /wilth/ a g ro ing economy' that proviu/es equitable opportunities for
salis Ing livelihoods aind a safe, heatlthv, high qua lury ofli 'e for current andlfutture generations.

Otur nation will prolect its en vironmenl, its natural resource base, (mdl lhe functions and! vialbilitV
of natural systems on which all life' depends. 4.

1 42 U.S.C. sec. 4331 (b).

2 The World Commission on Environment and Development, Our Common Future (1987).

3 The PCSD included 25 representatives of business, environmental organizations, federal agencies,
state government, tribal governments, and academia, with over 400 public and private volunteers serving on
seven task forces.

4 PCSD, Sustainable America: A New Consensus (1 996), pp. 12 and 13.
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Similarly, both the PCSD's "sustainability elements" and NEPA call for

* the integration ofl human, environmental, and economic needs;

* public participation in decision-making;

* intergenerational equity;

* the recognition of relationships among population growth and density, technology, industry,
and other influences on the environment;

* the incorporation of thcsc goals in all federal agency policies;

* consistency of policies within agencies; and

* cooperation amnong agencies, state and local governments, private entities, and the
international community.5

Worldwide, the United States has been recognized as a leader in environmental management in large part
because of NEPA. NEPA has been emulated by more than 25 states and over 80 countries around the
world, and serves as a model for environmental impact assessments for such global institutions as the
World Bank. In 1996, the Organization for Economic Cooperation and Development (OECD) commended
the United States in its Environmental Performance Review for "exemplary practices, such as
environmental impact assessment, [andl public participation .... In 25 years, NEPA has done much to
merit Senator Henry "Scoop" Jackson's description of NEPA, at its passage, as "the most important and
far-reaching environmental and conservation measure ever enacted by Congress. . .

The Future of NEPA and the Effectiveness Study

Recognizing the importance of NEPA as the nation's central environmental statute, the Council on
Environmental Quality (CEQ) has taken the occasion of the 25th anniversary of the Act to examine
NEPA's effectiveness and prospects for improvements in the NEPA process. As the federal office
responsible for overseeing NEPA implementation, CEQ wanted to see whether agency implementation of
NEPA could be streamlined to make it more efficient; promote the integration of environmental, social,
and economic factors; and ensure openness in government - as called for under the Act. With the
completion of this Study, CEQ will be planning how to build upon NEPA's accomplishments and ensure

5 Holly Kaufman, The NationalEnvironmental PolicyAct-Its Role in Sustainable Development(1995).

6 Organization for Economic Cooperation and Development (OECD), Environmental Performance
Reviews: United States (1996).

115 Cong. Rec. 40,416 (1969).
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that NEPA achieves its stated purposes well into the 21st century. This report presents the filndings ol this
Study.

NEIlA Glossary

Section 102(2)(C) of the National Environmental Policy Act of 1969 requlires federal agencies to prepare a "detailed
statement" for proposed major actions which signilicanilly affect the quality of the hluman environment. The statelmlenlt must
include the environmental impacts of the proposed action, alternatives to the proposed action, and any adverse
environmental impacts which cannot be avoided should the proposal be implemented. In 1978 the CEQ issued binding
regulations which implement the procedural provisions of NEPA. The following are key terms:

* Environmental Assessment (EA). A concise public documeIlt that analyzes the environmental impacts of
a proposed federal action and provides sulfficiellt evidence to determine the level of significance of' the
impacts.

* Finding or No Significant Impact (IONSI). A public document that briefly presents the reasons why
an action will not have a significant impact on the quality of the hilrlmain environiment and therefore will

not require preparation of an environmental impact statement.

* Environmental Impact Statemient (EIS). The "detailed statement" required by Section 102(2)(C) of NE'A
which all agency prepares when its proposed action significantly affects the quLlity of the humLIan1,1 environment.

* Record of Decision (ROD)). A public document signed by the agency decision-maker at the timer of a
decision. The ROD states the decision, alternatives considered, the environmentally preferable alternative
or alternatives, factors considered in the agency's decision, mitigation measIures that will be implemented, alnd
a description oflany applicable enforcement and monitoring progroins.

* Categorical Exclusion (CA'T'EX). Categories of actions which nonnally do not individoally or cumrulatively
have a significant effect on the hulman1l1l enlVironmeilnert and for which, therefore, an EA or an EIS is not required.

* Cumulative Impact. The impact on1 the environment which results from the incremental impact of the actioln
when added to other past, present, and reasonably foreseeable actions regardless of what agency, federal or
nonfederal, or what person undertakes the aIction.
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HOW THE EFFECTIVENESS STUDY WAS CONDUCTED

The NEPA Effectiveness Study was designed to engage the people who know NEPA best - who know
what works and what does not. CEQ included in the Study organizations and individuals who are
knowledgeable and experienced in the application of NEPA, both those who believe NEPA works well,
and those who are critical. Participants were anxious to contribute to the Study and provided constructive
comments aimed at improving the current implementation of NEPA, identifying the strengths to be
maintained and the areas which are ripe for innovation, re-invention, and improvement. The views of the
Study participants form the basis for this report and its conclusions.

In addition to soliciting input from some of the original framers of NEPA, Members of Congress, state and
local agencies, those who drafted the CEQ regulations, and federal agencies with experience implementing
the Act, CEQ made a major effort to include the opinions of the public. For the purposes of this Study,
the public was defined as any entity outside the federal government, including (I) academicians, (2) non-
governmental organizations (NGOs), (3) citizens, and (4) businesses. In all, 11 "clusters" representing
these different constituencies were involved (see Figure on next page). To obtain public advice, a number
of steps were taken: a citizen survey, meetings with NGOs in Washington, DC (as well as in a few states),
a survey of businesses, and a survey of academicians. The U.S. Environmental Protection Agency (EPA)
conducted a survey of states, focusing primarily on New York, Washington, and California. CEQ, U.S.
EPA, and the North Carolina Department of Environment, Health, and Natural Resources held a regional
conference to investigate the effectiveness of state-federal interaction with respect to Environmental Impact
Statements (EISs). In addition, CEQ
sponsored an analysis focusing on the
efficiency and effectiveness of
NEPA's consideration of the cultural
environment.

Although the Study sought to
distinguish NEPA's strengths, it [Figure of 11 Study clusters from
focused more effort on identifying White House files]
limitations to the effective and
efficient implementation of the Act.
'Four criteria for identifying priority
areas to be addressed were (I)
consensus among the majority of
stakeholders that the problem was
significant, (2) potential for realistic
solutions to the problem, (3) adequate
authority at CEQ to address the
problem, and (4) potential for cost-
effective improvement.
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A FRAMEWORK FOR COLLABORATION

NEPA was the crucial first step toward a comprehensive national policy integrating environmental,
economic, and social concerns. With the passage of NEPA, agencies began to take a hard look at the
environmental consequences of their actions before they made a final decision. They began to consult with
the public on what they were proposing to do, accept public views on their proposals, and respond to those
views. NEPA also called for agencies to consult with state, local, and tribal governments concerning their
plans, and provided agencies with a mechanism to coordinate overlapping jurisdictional responsibilities.

The Study participants felt that NEPA's most enduring legacy is as a framework for collaboration
between federal agencies and those who will bear the environmental, social, and economic impacts
of their decisions. Federal agencies today are better informed about and more responsible for the
consequences of their actions than they were before NEPA was passed. As a result, agencies today are
more likely to consider the views of those who live and work in the surrounding community and others
during the decision-making process.

Notwithstanding these benefits, the Study determined that frequently NEPA takes too long and costs too
much, agencies make decisions before hearing from the public, dlocumnents are too long and technical for
many people to use, and training for agency officials, particulary senior leadership, is inadequate.
According to many federal agency NEPA liaisons, the EIS process is still frequently viewed as merely a
compliance requirement rather than as a tool to effect better decision-making. Because of this, millions
of dollars, years of time, and tons of paper have been spent on docuCnents that have little effect on decision-
making.

[Plrocesses that have evolved to imp)lemlent NEPA hlae often led to delav, confus ion aind! litioation .... ht 771
outcomefails to honor the intention of NEPA's authors and ,nusses the promise and opportunity NEPA truly presents.
Kathleen McGinty testimony to Senate Energy and Natural Resources Committee, Subcommittee on Oversight,
October 19, 1995.

Proposals for Building on the Framework

The participants in the NEPA Effectiveness Study identified five elements of the NEPA process that are
critical to its effective and efficient implementation. One element is strategic planning - the extent to
which agencies integrate NEPA's goals into their internal planning processes at an early stage. The second
element is public information and input - the extent to which an agency makes information available
to and takes into account the views of the surrounding community and other interested members of the
public during its planning and decision-making process. The third clement is interagency
coordination - how well agencies share information and integrate planning responsibilities with other
agencies early in the process. The fourth clement is applying an interdisciplinary, place-based approach
to decision-making that focuses the knowledge and values from a variety of scientific and design fields
on specific places. The fifth element is using science-based and flexible management approaches once
projects are approved. The findings of the NEPA Effectiveness Study are presented in the following
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chapters, highlighting when and how these elements of the NE1PA process have been effcctively
implemented, as well as the consequences when they have not been completed successfully.

With these findings, CEQ plans to launch a nmjor effort to streamline and improve the implementation of
NEPA. CEQ's goal is to build on the strengths of the NEPA mandate and endeavor to fulfill NEPA's
purpose - i.e., truly to integrate environmental considerations into all major decision-making and achieve
a "productive harmony" among our various social, economic and environmental objectives as a society.
In addition, CEQ will work to improve the NEPA process by cutting the time and costs associated with
implementation and ensure that agencies hear from those who will be affected most by proposed actions
before decisions are made. CEQ will be reaching out to those who make their living from the land, as well
as other citizens who are affected by federal agency decisions of all kinds. CEQ plans to consult with
states and local governments as well as tribal governments to improve communication, and reduce
duplication and costs for environmental reviews. CEQ will also be looking at improving how federal
agencies work together in order to streamline the process.
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A One-Stop Environmental Process for Highways
NEPA as a Framiework for Agency Decision-Making

A federal-aid highway project can easily involve 30 to 40 statutory, regulaltory, and executive order requirements.
Environmental and permit reviews for such projects require coordination with as many as 30 federal, state, and local
highway, environmental, and planning agencies. as well as the public. Usually it is two to eight years before a federal-
aid highway project can begin construction. Often this delay results from inadequate early and continued coordination
with federal and state resource agencies.

In 1985, the Federal Highway Administration (FHWA) recognized that early and continued coordination with the
resource agencies is essential to reaching federal-aid highway decisions and formed a workgroup to identify methods
for improving interagency coordination. In 1988, the FHWA, U.S. EPA, U.S. Fish and Wildlife Service, U.S. Army
Corps of Engineers, and National Marine Fisheries Service prepared the "Red Book" - Applying the Section 404
Permit Process to Federal-Aid Highway Projects. In 1992, the Department of Transportation, U.S. EPA, and
Department of the Army signed a Memorandum of Understanding making the Red Book official policy.

Two examples illustrate the beneficial effect of coordinating environmental review of federal-aid highway projects. In
1973, before implementation of the Red Book, the Connecticut Department of Transportation (CDOT) began an
exhaustive 12-year NEPA process to prepare an EIS for a new expressway. The state's preferred alternative was to
relocate an existing highway by constructing a 12-mile expressway. In 1987, CDOT submitted its application for a
Section 404 permit to the Corps, proposing to fill 77 acres of wetlands to accommodate the expressway. In 1989, the
Corps of Engineers denied Connecticut's permit application to build a new expressway because (I) the project would
significantly degrade the wetlands, (2) because the state had no plan for mitigating the impacts on the wetlands, and (3)
because there was another practicable alternative to meeting the purpose and need - widening the existing highway -
that had less impact on wetlands. On the basis of the permit denial, the state decided to start the NEPA review over and
prepare a new FIS for the project.

In 1992, after the Red Book became official policy, the lPennsylvania Department ol Tranisportation found that imple-
menting management techniques outlined in the Red Book on three highway projects saved $1 19 million (I t)- 13% of
total construction costs) and reduced tile time needed to obtain NEPA and Section 404 approvals by nearly 70% of the
5.6 year average. Specifically, interagency management teams at several levels were coupled with an aggressive
schedule for completion, enabling the agencies to focus their efforts on creating an environmentally sound project.

In 1994, the General Accounting Office prepared a report, "Agencies Are Attempting to Expedite Environmental
Reviews, But Barriers Remain." IGAO/RCED-94-21 1, August 19941, concluding that the Red Book efforts had made
the environmental review process more efficient, by making reviews concurrent rather than sequential, emphasizing
early interagency coordination and including processes to resolve disputes. The FHWA is committed to expanding the
principles of the Red Book to include other aspects of interagency coordination and further streamline the NEPA
process.

The intent of the FHWA's NEPA process is to establish a streamlined "one-stop environmental process" that fully
integrates public involvement with other project development and environmental procedures. Specifically, the
document prepared to comply with NEPA is used to address the requirements for all other related environmental laws,
such as the Clean Air Act, Clean Water Act, and the National Historic Preservation Act. This one-stop process is the
FHWA's framework of policies and procedures to help meet its social, economic, and environmental responsibilities
while accomplishing its transportation mission.
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STRATEGIC PLANNING: An Urqfulfilled Promise

Strategic planning -the extent to which agencies integrate NEPA's framework for collaboration
into their internal planning processes at an early stage.

Congress envisioned that federal agencies would use NEPA as a planning tool to integrate environmental
concerns directly into policies and programs. The "detailed statement" (commonly known as the EIS
process) was an innovation in administrative reform. This flexible, open-ended approach to protecting the
environment stands in contrast to the prescribed-solution approach of national standards and technology-
based pollution controls. It established environmental quality as an essential component of federal policy-
making and project planning.

NEPA also gives agencies a structured, analytical framework within which to make decisions integrating
environmental, social, and economic factors. NEPA and CEQ's implementing regulations call for agencies
to identify reasonable alternatives, identify and analyze the potential impacts of these alternatives, look at
the potential cumulative impacts of a proposal in the context of local and regional activities, and develop
proposals to monitor and mitigate potentially significant environmental impacts. NEPA's consultation and
public input provisions provide agencies with additional information. As discussed in the next section,
these provisions ensure that state, local, and tribal governments, and the public, will be consulted and have
the opportunity to help shape a federal proposal.

Unfortunately, NEPA's role as a strategic planning tool has not been fully realized. Agencies differ greatly
in the. extent to which they integrate NEPA's framework into their internal planning processes. How early
an agency integrates NEPA into its internal planning will dramatically affect the length of time for
approval, the cost, and the ultimate success of a proposal. If an agency focuses on analyzing individual
projects, rather than analyzing the program that calls for those projects, the NEPA process will likely take
longer, cost more, and yield fewer alternatives for a final decision. Regardless of whether an agency in a
particular case should analyze a proposal as part of a larger scheme, when agencies forgo the alternatives
analysis - making decisions first and then beginning the NEPA process - they rob NEPA of its strategic
planning value.

Study participants found that the "NEPA process" is often triggered too late to be fully effective.
Generally, agency and private sector planning processes begin long before the NEPA process. By the time
an environmental impact analysis is started, alternatives and strategic choices are foreclosed.

Congress envisioned that federal agencies would use NEPA as a planning tool to integrate environmental,
social, and economic concerns directly into projects and programs. However, during the first 25 years of
NEPA, application has focused on decisions related to site-specific construction, development, or resource
extraction projects. NEPA is virtually ignored in formulating specific policies and often is skirted in
developing programs, usually because agencies believe that NEPA cannot be applied within the time
available or without a detailed proposal. Instead, agencies tend to examine project-level environmental
effects in microscopic detail. The reluctance to apply NEPA analysis to programs and policies reflects the
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fear that microscopic detail will be expected, even when such depth of analysis is not possible that early
in the proposal development stage.

Agency Leadership Can Point the Way

It is critical for top policy leaders and managers to integrate NEPA early into their policymaking and
programming if their agencies are to get the full benefit of NEPA. Agency managers who have learned
to use NEPA have discovered it helps them do their jobs. It can make it easier to discourage poor
proposals, reduce the amount of documentation down the road, and support innovation. NEPA helps
managers make better decisions, produce better results, and build trust in surrounding communities. It
makes good economic sense, and it is, quite simply, good government.

Three stages of agency responsc to NEPA have been described as ( I ) strong resistance, (2) minimal procedural comn-
pliance to avoid litigation, and (3) making NEPA a vitat part of the decision-miaking process. wiheter (in uigencv
reaches this Ithird] stage of evolution seetms lo (Idepend largely on the commitment of induividhlals in an agency ....

N.A. Robinson, Environmental Impact Assessment: Proceedings of a Conference on tlhe Preparation and Review of
Environmental Impact Statements, West Point, New York (statement of Dinah B3ear. CFQ General CounSlSC. p 238).

Over the last 25 years, new agency appointees were often not aware of the benefits of NEPA. Increasingly,
with time, however, agency decision-makers have embraced NEPA to improve planning. This was the
case for Secretaries of Energy Admiral James Watkins and Hazel O'Leary. They viewed NEPA as a tool
for policy leaders and top managers in agency decision-making - not a routine activity for environmental
technicians. They discovercd that detailed analyses done by technical teams, consultants, and lawyers can
support agency decision-makers, but cannot replace their involvenient, commitment, and guincdance (see
following case example).

Many agencies are making progress in moving NEPA "Up front" in the agency planning process by taking
a more comprehensive approach to decision-making. For example, the Federal Highway Administration
(FHWA), in cooperation with CEQ, is developing a "blueprint for the future" entitled, NE-PA During
Transportation Decision-making, that truly merges these two processes. By placing NEPA "up front,"
FHWA will ensure that the social, economic, technical, and environmental requirements of a project are
evaluated together. By doing so, the quality of decision-making, as n1iasured by community acceptance,
social and cultural appropriateness, and environmental sustainability will be enhanced.
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The Department of Energy
Leadership Changes an Agency Mission

I Tihank God for NEPA because there were so mnany pressures to make a selection for a technology that
might lhave been forced upon us (and that woull have b)een wrong for the country ....

Then-Secretary of Energy James Watkins made this statement to the House Armed Services Committee in 1992,
regarding his decision to defer selection of a tritium production technology.

Moving from an emphasis on weapons production to a cleanup of production facilities, the Department of Energy
(DOE) used NEPA to move from secrecy to public disclosure and involvement. Secretary Watkins, Admiral, U.S.
Navy (Retired) said:

As Secretary of Energy I quickly learned that the NEPA process was not being used to provide complete and
unbiased information that top-level managers needed to make the best decisions. Therefore, I established new
policies to enhance and reinvigorate the DOE NEPA process.8

Secretary Watkins's efforts included notifying affected states and tribes of DOE's intent to prepare EAs, providing an
opportunity to review analyses before approval, and preparing a Mitigation Action Plan to mimmize or eliminate
adverse environmental impacts in certain ElSs and EAs. Senior officials that propose actions are personally
responsible for the quality and sufficiency of EAs and ElSs. NEIPA milestones are incorporated into planning and
budget documents at an early stage.

In a remarkable show Of continuity and enhancement, Secretary of Energy Hlazel O'Leary further opened the process
and files of DOE to the public. In June 1994, her "Policy Statement on NEPA" concluded that in order for DOE to
reap the full benefits of the NEPA process, it needed to streamline the process, minimize the cost and time required for
NEPA document preparation and review, emphasize teamwork, and make the process more useful for decision-mlakers
and the public.

Under Secretary O'Leary's leadership, DOE has been using programmatic and site-wide NEPA reviews extensively and
effectively for (I) determining how to transform its nuclear weapons complex to appropriate post-Cold War functions
and configurations and (2) dealing with environmental cleanup obligations. For example, DOE reinvented its NEPA
process to deal with the problems of hydrogen generated in underground radioactive waste storage tanks, resulting in a

modified proposal that saved about $435 million. Innovations included ( I ) for the first time, approval authority for an
EIS was delegated to a field office manager. (2) DOE joined with the State of Washington Department of Ecology to
produce a single EIS which met the requirements of both agencies, and (3) scoping was combined with scoping for
another major EIS on tank waste remediation saving ladditional time and money. D)OE has also established a network
of relationships with its stakeholders, including numerous site-specific advisory boards. For its accomplishments, DOE
was awarded the Third Annual Federal Environmental Quality Award for the best agency NEPA program, given jointly
by CEQ and the National Association of Environmental Professionals. The award highlighted DOE's effort to use
NEPA in the transition of its mission, to reduce costs and saving time, and to include cooperative consultation with
other government agencies, tribes, and the public.

8 Watkins testimony before the House Armed Services Committee, 1992.
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An Ecosystem-based Approach Can Integrate NEPA into Strategic Planning

Other agencies are using NEPA more strategically as part of embracing the ecosystem approach to planning
and decision-making (see the Interagency Ecosystem Management Task Force box below). Specifically.
these agencies are merging their historical and new regional planning activities with NEPA analyses.

The Bureau of Land Management (BLM) started in 1979 to integrate ElSs fully into the land use planning
process, preparing Resource Management Plans/EISs which combined the requirements of the Federal
Land Policy and Management Act with those of NEPA and other federal laws. BLM has since approved
100 combined RIMP/EISs, at a savings of more than $30 million. BLM also assigns the full responsibility
for preparing a RMP/EIS to the area land manager -and trains the local staff to be the technical support
for the manager. When the plan is complete, it is "owned" by the manager and the staff. With such a
strategic RMP/EIS or major investment study in place, the agency can "tier" specific proposals, i.e.,
indicate that they conform with the strategic EIS or analyze them using a much shorter, streamlined process
than preparing a new EIS. The combined RMP/EIS are the Bureau's primary vehicle for complying with
NEPA.

Many other agencies are using the ecosystem approach to develop regional planning ElSs. Strategic use

of NEPA is proving to be a useful mechanism for attraininn the sustainable development goals of
communities. The Corps of Engineers recently used a programmatic EIS for the coastal Louisiana
restoration plan to provide for early public comment on an ecosystem-based plan. In the multi-state
southern Appalachian region, several federal agencies are coordinating NEPA analyses for the entire
ecosystem. These analyses are founded on a local vision for the region developed through public
participation under the Southern Appalachian Man and the Biosphere (SAMAB) programn. SAMAB's
vision reflects the strategic planning goals of NEPA, which SAMAB stated as "the achievement of a
sustainable balance between the conservation of biological diversity, compatible economic uses. aZnd
cultural values."

An ecosystem, or place-based, approach to strategic planning tlll-ouglh NEPA can provide a framework for

evaluating the environmental status quo and the combined cumulative impacts of individual projects.
Analyzing similar but individual projects on a watershed basis, for example. can be very efficient, reducing
the number of analyses and docurments, and allowing agencies to focus on cumulative impacts within a
geographic area. Almost all the Study participants believed that applying NEPA strategically at the
ecosystem level would enhance the attainment of environmental qulality objectives on a broader, more cost-
effective, and realistic scale than current practices.
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Interagency Ecosystem Management Task Force

The ecosystem approach is aI method of sustaining or restoring natural svsemns and theirfurnctions and
values. It is goal driven, and it is .based! on a collaboratlively developed vision offuture desired conditions
.that integrates ecological, economic and socialfaictors. It is alpp)lied within ag eograplhicfratneivork
defined primarilY by ecological boundalries.

The Ecosystem Approach: Healthy Ecosystems and Sustaminable Economies, Interagency Ecosystem Management Task
Force, June 1995.

Regional planning of federal activities under the NEIPA process is recommended by the Interagency Ecosystem
Management Task Force (IEMTF): Agencies should develop regional ecosystem plans to coordinate their review
activities under NEPA. These ecosystem plans can provide a framework for evaluating the environmental status quo
and the combined cumulative impacts of individual projects. They also give citizens an opportunity to help shape those
plans. The overall goal of regional ecosystem plans should include identifying appropriate opportunities to maintain
sustainable ecosystems in a cost-effective and coordinated manner. Such an approach is consistent with the 1993
recommendations from the CEQ aimed at saving time and financial resources in preparing NEPA analyses while at the
same time increasing consideration of biodiversity." Applying the ecosystem approach to NEPA's scoping process,
provides a forum for the public and other agencies to participate more systematically and effectively.

The IEMTF suggested 8 steps in fThe EcosYstem Approach which are complementary with NEIPA:

* define the areas of concern or interest

* involve stakeholders

* develop a shared vision of the ecosystem's desired future conditions

* characterize the historical ecosystem and the present environmental, economic, and social conditions and
trends

* establish ecosystem goals

* develop and implement an action plan for achieving (he goals

* monitor conditions and evaluate results

* adapt management according to new information.

CEO. Incorporating Biodiversity Considerations Into Environmental Impact Analysis Under the
National Environmental Policy Act (1993).
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The President's Pacific Northwest Forest Plan

The Pacific Northwest Forest Plan is based on Five principles: (I) long-term sUstainability; (2) inclusion of human and
economic dimensions; (3) decisions that are scientifically sound, ecologically credible, and legally responsible; (4) a
predictable and sustainable level of timber sales; and (5) making the federal government work together, with and for the
people. By moving the NEPA process into the realmm of strategic planning across agencies. the Forest Plan represents a
new way of doing business. It includes (I ) an ecosystem-based management plan for 25 mill ion acres of federal forests
in the coastal regions of Washington, Oregon, and northern California, fully integrated with a cumulative regional EIS;
(2) an economic assistance plan; and (3) a blueprint for improved federal coordination to manage, monitor, and adapt.
The Pacific Northwest Forest Ecosystem Management Assessment Team (FEMAT) brought together managers and
planners from Five federal agencies - the Forest Service, Bureau of Land Management, U.S. Fish and Wildlife
Service, Environmental Protection Agency, and National Marine Fisheries Service -to prepare an assessment of
options for future management of federal forests. Note that prior to this plan individual agencies had already begun a
number of plans and ElSs on these same ecosystems. The Forest Plan works because of collaboration among these five
federal agencies, the States of Washington, Oregon, and California, local governments, and tribes. This strategic use of
NEPA has been upheld by the Court of Appeals for the Ninth Circuit, which had ruled that earlier NEPA analyses were
inadequate.
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PUBLIC INFORMATION AND INPUT: A Critical Innovation

Public information and input - the extent to which an agency takes into account the views of the
surrounding community and other interested members of the public during its planning and decision-
making process.

Since its enactment, NEPA has significantly increased public information and input into agency decision-
making. NEPA opened up for public scrutiny the planning and decision-making processes of federal
agencies, in many cases providing the only opportunity for the public to affect these processes.

Partly as a result of NEPA, public knowledge of and sophistication on environmental issues have
significantly increased over the last 25 years. So too have public demands for effective and timely
involvement in the agency decision-making processes. The success of a NEPA process heavily depends
on whether an agency has systematically reached out to those who will be most affected by a proposal,
gathered information and ideas from them, and responded to the input by modifying or adding alternatives,
throughout the entire course of a planning process.

NEPA Fosters Public Involvement and Government Responsiveness

The Congress recojgnizes thar ... e pa person hats a responsibility to contribute to the pre.servaztion and enhancenent of
the environment. 42 U.S.C. 4331.

Environmental problems are not just a government problem, they are a community problem. Prior to
NEPA, however, the public had limited opportunities to engage in the debate about social, economic, and
environmental costs and benefits. Nor did the public have much recourse to challenge the federal
government on decisions affecting their communities. Study participants applauded NEPA for opening
the federal process to public input and were convinced that this open process has improved project design
and implementation.

NEPA provides agencies an extraordinary opportunity to respond to citizen needs and build trust in
surrounding communities. Agencies that are responsive exceed legal requirements and involve
communities early and often in the NEPA process, study the issues they have been asked to study, and
incorporate citizens' comments and concerns. Many study participants believed that this interchange has
improved the quality of projects and reduced impacts on the environment.
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Houston-Galveston Navigation Channels Supplemental EIS

In 1996, the U.S. Army Corps of Engineers won the Federal Environmiental Quality award for its project, Houston-
Galveston Navigation Channels- Supplemental Eneiironmental Impact Siatement. The award was based on I I
criteria defining how well the project rellected the purpose, policies, and environmental values embodied in NEPA,
including public participation.

The project was the result of successful collaboration between the partnership of the Port of Houston Authority and
Galveston Wharves, and seven federal and state agencies, including the U.S. Armv Corps of Engineers, U.S. EPA, U.S.
Fish and Wildlife Service, National Marine Fisheries Service, National Resources Conservation Service, Texas Parks
and Wildlife Department, and Texas General Land Office. Between 1990 and 1095, the Houston Ship Channel
Beneficial Uses Group developed a list of sites where bei eficial uses of the 350 million cubic yards of material dredged
from the widening and deepening of the channel would result in improvement to aquatic resources habitat. Based on
these results, an interagency Dredged Material Management Plan to create 4,250 of intertidal habitat over the next 50
years was developed that engendered broad support among the federal alnd state :tgencies, Congress, local citizens, and
environmental groups. This plan became a centerpiece of the Supplemental EIS.

A pilot project was initiated in 1993 to pump approximately 1 .6 million cubic yards of dredged material into a diked
area on Atkinson Island. Marsh vegetation was planted in test plots to evaluate the best way to achieve maximullm1
vegetative cover. Further experiments to evaluate the wetland functions on tihe site are planned for coming years. This
220-acre "living laboratory" serves as anl example ol how collaboration among federal and state agencies can benefit
both commerce and natural resources.

Agencies Should Be More Creative in Their Outreach

Although providing for a new level of public information and input into the environmcntal deCcis;iot-

making process is one of NEPA's inarguable successes, the desired level of public involvement is not
always achieved. Some citizens' groups and concerned individuals view the NEPA process as largely a
one-way communications track that does not use their input effectively. The Study concluded (hat creating
a true partnership with the community involves more than holding a hearing and making documents
available. Public involvement takes effort -and time.

Citizens are frustrated when they are treated as adversaries rathier than welcome partlicipaints it the N EPA
process. When they are invited to a formal scoping meeting to discuss a well-developed project about
which they have heard little, they may feel they have been invited too late in the process. In addition,
public "hearings" at times are seen as parties "talking past each other," with very little listening. Some
citizens complain that their time and effort spent providing good ideas is not reflected in changes to
proposals or satisfying explanations for why suggestions were not incorporated. Citizens report that they
often feel overwhelmed by the resources available to proponents and agencies. As a consequence,
litigation can be seen as the only means to affect environmental decisions significantly.

At the same time that some citizens feel unable to participate effectively in the NEPA process, agencies
have expressed concern about the difficulty of obtaining constructive input from the public (and other
federal and state agencies) early in the planning and scoping process. Some agency personnel believe they
are constrained by the requirements of the Federal Advisory Conttmittee Act, which imposes procedural
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,requirements on federal agencies when they solicit and receive collective advice from citizens and non-
governmental organizations. Even within these constraints, however; agencies such as the Federal
Highway Administration are implementing innovative public involvement approaches to ensure that no
component of the local communities is inadvertently excluded.

Environmental Assessments (EAs) Are a Promising Tool For Maintaining Public Involvement While
Streamlining the Process

Since NEPA was passed, the role of the EA has evolved to the point where it is the predominant way
agencies conduct NEPA analyses. Conceived as a brief analysis to determine the significance of
environmental effects, the EA today increasingly includes mitigation measures that reduce adverse effects
below significant levels. With the increased use of EAs, often to the overall benefit of the environment,
comes the danger that public involvement will be diminished and that individually minor actions will have
major adverse cumulative effects. Therefore, as agencies rely more heavily on EAs, agencies need to
ensure that they forge true partnerships with other agencies and the surrounding communities. Only then
will stakeholders trust that EAs are honestly serving to protect the environment.

Some states, citizen groups, and businesses believe that certain EAs are prepared to avoid public
involvement (i.e., because public meetings are not always required). The preparation of an EA, rather than
an EIS, is the most common source of conflict and litigation under NEPA. Avoiding an opportunity for
public comment on draft EAs and FONSIs can create mistrust and add costs and time as projects are
delayed by ensuing controversy and legal challenges. When agencies do not seek interagency and public
review of an EA, a fundamental opportunity is lost to build trust with the neighboring community.

Many More EAs Are Written Than ElSs. Unfortunately, accurate comparisons of the numbers of ElSs
and EAs prepared are not available. Annual EIS numbers include draft, revised, supplemental, and final
EIS documents for single projects, while EAs are often not reported at all. Nonetheless, since the CEQ
regulations were promulgated, all signs point to a significant increase in EAs and a decrease in EISs. The
annual number of draft, revised, supplemental, and final EISs prepared has declined from approximately
2,000 in 1973 to 608 in 1995, averaging 508 annually between 1990-1995. By 1993, a CEQ survey of
federal agencies estimated that about 50,000 EAs were being prepared annually. That survey also found
that five federal agencies - the U.S. Forest Service, the Bureau of Land Management, the Department of
Housing and Urban Development, the U.S. Army Corps of Engineers, and the Federal Highway
Administration - produce more than 80% of the EAs. While some agencies - such as the Department
of Energy, Department of the Army, and U.S. Forest Service - provide for a public comment period on
EAs, many do not.

"Mitigated FONSIs" Are On the Rise. Another significant trend is that of agencies increasingly
'identifying and proposing measures to mitigate adverse effects of proposed actions during the preparation
of EAs. While preparing EAs, agencies often discover impacts that are "significant," which would require
preparation of an EIS. Agencies may then propose measures to mitigate those environmental effects. [f
an agency finds that such mitigation will prevent a project from having significant impacts on the
environment, the agency can then conclude the NEPA process by issuing a FONSI, rather than preparing
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an EIS. The result is a "mitigated FONSI." The 1992 CEQ survey and informal opinions of U.S. EPA
officials responsible for reviewing NEPA analyses indicate an increase in the number of mitigated FONSIs.

While mitigated FONSIs are a good way to integrate NEPA into planning, some Study participants felt that
not all EAs resulting in mitigated FONSIs are meeting the spirit and intent of NEPA. When the EIS
process is viewed as merely a compliance requirement rather than a tool to improve decision-making,
mitigated FONSIs may be used simply to prevent the expense and time of the more in-depth analysis
required by an EIS. The result is likely to be less rigorous scientific analysis, little or no public
involvement, and consideration of fewer alternatives, all of which are at the very core of NEPA's strengths.
Moreover, not all agencies that commit to mitigation monitor to determine whether the mitigation was
actually implemented or whether it was effective.

Consider initigation througihout the NEPA process. When an EIS or EIS Supplement is prepa red, the ROD will stote

spec ific mitigation rneastures taken to reduce or avoid the selected action's fadverse environmental effects. For FsAs,
the FONSI will stau', when applicable, the appropriate miitigation mneasleres that wi/I he implemented. The propolnent

|must ensure such mitigation ineasuires become a project line item in the proposal budgqet line it('nt in the proposal
budget. Mitigiations that are comnmnitted to in an EA, but that are eventiuafly not funded, must lead to re-evaluation ofJ

the project and the signif-icance of its impacts. in addition, the FONSI will state those /practic(able mitigatiion mneasures
that have not been adoptedL (40 CFR 1IS5.2(c)).

Department of the Army Regulations, 32 CFR 65 1. 13.

Using EAs and Mitigated FONSIs MIore Effectively. Fortunately, CEQ survey results indicate that a

number of agencies do use EAs to (I) integrate environmental values into agency decisions and (2) disclose
information to affected parties. These agencies have discovered that increasing the level of scoping in their
EA analyses reaps multiple benefits. It not only builds trust in the community, but it often identifies
potential impacts and mitigation earlier, saving time and money. Scoping, when embraced not as a formal
exercise but as a flexible process, is an invaluable tool for identifying public and agency stakeholders,
setting geographic and time boundaries of the study, identifying key concerns and issues, finding available
baseline data, and defining the initial range of reasonable alternatives.

There is a great deal of confusion about what public involvement is reqluire(1, appropriate, or allowed in
the preparation of EAs, because NEPA regulations and guidance are primarily oriented to the preparation
of ElSs. Participants in the Study encouraged CEQ to provide more guidance on increasing public
involvement in the EA process, including improving nmechanismis for public comment and agency
incorporation of these comments. Specifically, alternatives to public hearings were cited Is especially
appropriate for EAs, for example, using roundtables, workshops, and informal dialogues.
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INTERAGENCY COORDINATION: An Opportunity for Streamlining

Interagency coordination - how well agencies share information and integrate planning
responsibilities with other agencies early in the process.

During the debate preceding the passage of NEPA, many members of Congress expressed concern that
frderal agencies were not working cooperatively and in some cases were working at cross purposes. As
a result, one of the underlying purposes of NEPA was to provide a framework for a coordinated approach
to environmental problem-solving across agencies. Specifically, NE"A recognized that more than one
agency may have jurisdiction over or expertise concerning an agency's proposed project. Following the
enactment of NEPA, CEQ regulations established a mechanism for federal agencies to resolve issues
during the decision-making process by designating those with an interest as "joint" or "cooperating"
agencies, and encouraging their participation in the primary decision-making process." The regulations
also provide that state and local agencies may be included in these categories as well, further encouraging
early consultation and resolution of issues. In this way, interagency coordination tinder NEPA has avoided
or resolved many conflicts, reduced duplication of effort, and improved the environmental permitting
process.

To the fullest extent possible, agencies shall prepare Jenvironmnental implaCt (analyses] con cu rrentlvy with and
integrated with ... related sun'eys and stiedies required by ... ofther environmental review laws and executive

ordlers. CEQ Regulations 40 CFR 1502.25

Any environmental document in compliance wvithi NEPA mnay be eonobined with any otlher agency d(octlment to
reduce duplication ained papenwork CEQ Regulations 40 CFR 1506.4

Since the enactment of NEPA in 1970, numerous other laws have been passed that require environmental
analyses, consultation, and documentation, often duplicating the requirements of NEPA. This development
makes it essential that agencies use NEPA as a key integrating tool to bring into one coherent whole the
various requirements of the law. CEQ regulations specifically call for integrating the analyses required
by other environmental laws in a single analysis. Specific tools for achieving this integration include (1)
using scoping and tiering to prevent duplication of analyses, (2) preparing environmental studies under
NEPA and other laws concurrently, (3) combining documents under NEPA and other laws, and (4)
combining public participation under NEPA and other laws.

Agencies Can Integrate Reviews

As a vehicle for interagency coordination and the integration of environmental reviews, NEPA provides
a unique opportunity for streamlining efforts. Experience has shown that where agencies use NEPA to
share information and planning responsibilities with other affected agencies early on, the environmental

10 CEQ, Regulations for Implementing the Procedural Provisions of the National Environmental Policy
Act(1978). 40 CFR 1501.5(b) and 1501.6.
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review process will take less time and lead to decisions that enjoy greater Support. Uncoordinated
processes, on the contrary, put agencies - and the public - in adversarial positions and dclay federal
actions that are important to local and regional economics, as well as actions that are intended to improve
the environment.

While an efficient NEPA process requires that all interested agencies become involved in proposals early
on and remain involved until solutions are found, many agencies have failed to use NEPA in this way. The
Study uncovered some potential reasons for this. First, many participants noted that agencies often have
different (sometimes conflicting) timetables, requirements, and modes of public participation. After
preparing an EIS or EA for a project, an agency may find itself facing conflicting requirements from a
variety of agencies with differing statutory missions. The potential for conflicting requirements is
illustrated by the fact, noted by the National Rural Development Partnership, that states, local govetmments,
and tribes must meet 26 federal planning requirements to obtain federal assistance. All such plans must
comply with NEPA, but communities and regions find it difficult to develop one plan and use one public
involvement process. In one hopeful development, the U.S. EPA has issued a new enforcement policy
statement that supports regional efforts to help small communities streamline their environmental reviews
(see case example below).

Environmental Partnerships for Oregon Communities

As environmental and public health regulations have grown in number, commIunities are faced with a multitude of
federal requirements, including participating in NEPA compliance for activities involving federal permits or funding.
Small communities have fewer administrative, technical and financial resources to address these requirements.
Environmental Partnerships for Oregon CommuLInities (EPOC) was established with support of the Governor, state
Departments of Environmental Quality, Health I Drinking Water Division 1. and Economic Development, and the
League of Oregon Cities. In 1 993, the Oregon State Legislature funded a 3-person staff to ( I ) establish mulli-agency
project teams to work with smiall communities (under 2,5(X) population); (2) inforn and involve local citizens; (3) help
communities identify, define, evaluate, and prioritize requirements; and (4) negotiate an enforceable agreement and
schedule for achieving compliance (four cities have agreements and four more are negotiating). In November 1995, tile
U.S. EPA issued a new enforcement policy statemernt for small communities that supports EPOC and similar efforts.

For Further Information, Contact: Peter Dalkc, IEOC Interagency Coordinator, Oregon Department of
Environmental Quality, 20)20 SW 4th AvenuLIe, Suite 4(00, P'ortland, Oregon 97291-4987; phole 51)3/229-5588; FAX
503/229-6957.

At the federal level, CEQ is directing inlterlgency task forces of environMental regulatory agencies to
streamline environmental reviews and to ensure reviews are completed simultaneously with the NEPA
process, rather than after the NEPA process is complete. In March 1 995, the U.S. Forest Service, Bureau
of Land Management, U.S. Fish and Wildlife Service, National Marine Fisheries Service, and U.S. EPA
agreed to streamline the NEPA process and Endangered Species Act consultation on forest health and
salvage timber sales. The initiative was expanded a few months later to include consultation on all U.S.
Forest Service and Bureau of Land Management projects the affected states. These efforts have resulted
in a 50% reduction in the time needed for environmental review, including a 75% reduction in time needed
for Endangered Species Act consultations. The U.S. Fish and Wildlife Service is also working with CEQ
to ensure that NEPA compliance for Habitat Conservation Plans (HC10s) under the Endangered Species



Act provides for meaningful public involvement while eliminating duplicative paperwork and other
redundant processes. Rather than having the applicant go through the entire HCP process before the
agency initiates the NEPA process, the two processes will generally run concurrently.

Integration of NEPA and Florida Coastal Zone Management Reviews

In 1981, the State of Florida entered the federal Coastal Zone Management (CZM) Program. Due to its low elevation,
extensive coastline, and numerous rivers and estuaries, the entire state was declared a coastal zone. The CZM program
brought the state into the federal consistency review process, which Florida found to be duplicative of the NEPA
process - it involved the same set of state agencies reviewing many projects for basically the same purposes. In all
attempt to enhance efficiency and avoid duplication and confusion, Florida combined the coastal zone consistency and
NEPA reviews. As a result, consolidated NEPAICZM consistency reviews culminate in a single state response
regarding a proposed federal action or grant. These combined reviews have helped the State more effectively respond
to proposals by petroleum companies that want to drill for oil and gas in federal waters off the coast or Florida. In
general, using NLPA as the framework for all environmental decision-making has resulted in higher quality projects
and enhanced cooperation between federal agencies and the State of Florida.
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INTERDISCIPLINARY, PLACE-BASED APPROACH TO DECISION-
MAKING: A Good Beginning

Interdisciplinary place-based approach - focusing the knowledge and values from a variety of
sources on the decision-making needs of a specific place.

Section 102 of NEPA specifically, calls for an interdisciplinary approach to decision-making. ThiF
interdisciplinary approach, drawing on the full range of natural and social sciences and their related arts,
anticipated the trend toward integrated and ecosystem thinking that is now recognized as critical to
sustaining the environment in the 21 st century.

[(1) ITihe Federal Governmient shall..
(A) utilize a systemnatic. interdisciphinarv approach which wtill ensure the integrated use of the natural and

social sciences and the environmnental dlesign', arts in planning and decision-miaking~ which nmax have an impact
on mian's environmient;

(B) identify and develop) inethods and] procedures ... which will insure that presentlyv unquanitifiled
en vironmen tal mentities and values maY be given appropriate consideration along with economic and techn ical
conside rations...

Section 102 of NEPA

Experience with the NEPA process has shown that better decisions - those that meet the needs of the
community and minimize adverse impacts on the environment - require the integrated perspective that
can only be obtained by incorporating expertise and information from many fields.

NEPA's interdisciplinary approach helps balance and integrate competing goals by focusing on all the
environmental, economic, and social factors affecting a single place. This is likewise the premise behind
the ecosystem approach to management and planning (see box on Interagency Ecosystem Management
Task Force on page 15). One of the most promising trends in government today is the coming together
of local, state, and federal stakeholders in regional planning efforts. By working at the level of specific
places, and involving the planning goals of local and state agencies, federal agencies can make better
decisions for an ecosystem and its surrounding communities.

Focusing on Places

A place-based, interdisciplinary approach triggers the collection of the full range of ecological, social, and
economic data for use in improving federal decisions. It draws upon the training and perspectives of a
wide range of sciences and humanities. It creates a synergy among disciplines as it encourages the
development of comprehensive strategies and plans for larger-scale ecosystems that cross administrative
and political boundaries, such as river basins, plateaus, and mountain ranges.
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Glen Canyon Environmental Studies

In a remarkable change, the Bureau of Reclamation recognized thc need to adopt an interdisciplinary approach to
managing the Glen Canyon Darn and asked II other agencies - three Interior bureaus, DOE, an Arizona state agency

and six Native American tribes - to join it aIS full cooperating partners. The Glen Canyon Environmental Studies
mandated by Congress and started in 1983, indicated significant impacts on tile Grand Canyon and other downstream

resources due to the operation of the Glen Canyon Damn, and provided the basis for a science-based, multi-disciplinary

EIS with eight operational alternatives. The Bureau used a geographic information system to manipulate and map
critical information so that partners could understand the complex data and find new solutions. public interest was very
high. More than 33,()() people commented on the draft EIS. As part of the EIS preferred alternative, an "adaptive
management" scheme involving all 12 agencies was implemented to release higher flows while serving recreation and

power needs. This flexible management program is nlow underway as agencies evaluate the effects of' Secretary of tlie
Interior Babbitt's release of flows to build beaches and river habitat in the Grand Canyon.

As described in the previous sections, the interagency coordination provisions of NEPA precipitated sonic
of the first regional syntheses of information from many disciplines. Especially in the western United
States, the combination of several federal agencies' land holdings can make up large-scale ecosystems.
Multi-agency NEPA analyses in these areas have led to a greater understanding of' how ecosystems
function and how they support biodiversity. As place-based, interdisciplinary NEPA analyses and other
ecosystem initiatives increase across the country, the lessons from these first regional efforts can be used
to better address the cumulative environmental] effects of a multitude of human activities. The most
important lesson is invariably to integrate the efforts of local, state, and federal agencies as much as

possible.

The Ozark Mountain Highroad: Integration and Accelerated Project Planning

Branson, Missouri is one of the hottest entertainment centers in the country, receiving more than 3.7 million visitors
during the six month tourist season in 199'1 At peak times, 30,000 cars are jaminmed onto Country Music Boulevard

each day, resulting in average speeds of 1O mph for much of the day and intolerable delays. In early June, 1992, the
governor of Missouri declared thie traffic congestion in the Branson area an "economic emergency" and announced a

plan to fast-track the planning and design process of a proposed four-lane $16(0 million Ozark Mountain Highroad. The
challenge to the Missouri Highway and Transportation Department was to plan a totally new highway in six months
without compromising safety or the integrity of the environmental process. With the fast track in mind and the NEIPA

process in hand, an interdisciplinary team of agencies met on a regular and frequent basis. This resulted in tile
preparation of a quality project that integrated the needs of the environmentally sensitive Ozark MouLn1taill Ecosystem
with the need for increased recreational traffic in the area. With all the players and disciplines involved, every reasonable
design alternative and associated impact was on the table for discussion.

There were those on the team who, in the past, had seen NEI A as a burden. a hindrance, and something to be overcome.
But as a result of the Highroad experience, these samne people came to realize that NEIA could hetp to shape projects in a
way that met the project purpose and need while serving to protect the environment and preserve other community values.
Most important, the new attitudes forged during the NFll'A planning process have carried over into other projects that
involve the same local, state, and federal agencies, and consulting firms.



The Interdisciplinary Approach Requires Comprehensive Data

The key to implementing an interdisciplinary place-based approach, and addressing the lull range of
cumulative effects, is obtaining adequate environmental data. This is both good and bad news. On the
good side, increased data across the board improves federal decisions. As noted previously, NEPA has
caused agencies to "look before they leap." Prior to NEPA, the collection and analysis of data was
inconsistent or nonexistent and management decisions were made without the benefit of environmental
information. Under NEPA, environmental considerations in decision-making are better integrated with
economic and technical considerations. Today, agencies often use these data to discover adverse
environmental impacts early on and then either modify the impacts or, in some cases, abandon proposals
with unacceptable impacts. Grossly adverse impacts are increasingly rare. This is as it should be - NEPA
was designed to give managers the information to design the best possible project.

Unfortunately, in many other cases, the current lack of quality environmental baseline data severely
hampers the requisite thorough scientific comparison of alternatives. For example, even today, many
agencies with large land holdings do not know the extent or location of archeological sites, wetlands, or
other important environmental features. In addition, the lack of early participation by resource agencies
often leads to the inefficient collection or ineffective use of critical data, or to the unnecessary duplication
of data already available. If field work is required to provide adequate baseline environmental data for a
location, seasonal and logistical considerations can slow down the entire NEPA process. Early
coordination with resource agencies who may already have data and knowledge on specific issues can
avoid some of these problems.

Fortunately, many federal agencies are employing or developing new environmental indicators, comparable
to economic indicators, that will provide more consistent information on the status of resources over time
and geography. Consistency in indicators is still lacking from agency to agency. Vice President Gore,
however, recently called for a "report card" on the health of our Nation's ecosystems that would provide
a "guide for public and private decisions at all levels and an accounting of the effects of decisions for our
citizens."" The Environmental Monitoring Initiative aims to validate the indicators used to describe the
environment in a scientific, systematic manner. The Interagency Ecosystem Management Task Force
recommends that the efficient collection, analysis, and sharing of data be accomplished through regional
data management efforts. Centralized data bases are not essential, but through efforts such as the
Environmental Monitoring Initiative standards and protocols can be developed.

The Interagency Environmental Trends Effort
The longest running set of consistent environmental data is the CEQ Annual Report, which starting this year will be
available (along with supporting data) on the world wide web via NEPANet (http://ceq.eh.doc.gov). In addition.
through the Interagency Committee on Environmental Trends, CEQ and federal agencies are developing (I) additional
analyses of these data for an update of the existing Status and Trends Report and (2) a series of Environmental
Indicator Bulletins on critical environmental issues.

Letter from Vice President Al Gore to National Environmental Monitoring and Research Workshop
at the Smithsonian Institution on September 25, 1996.
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Methods and Tools for Focusing Analyses

In addition to gathering more and better data, NEPA practitioners need to analyze existing information
more effectively. ElSs too often have more data than required to make a responsible decision, bit not
enough analysis of the data focuses on the decision. What is often lacking in ElSs is not raw data, but
meaning - i.e., a comparison of the potential impacts of choosing particular alternatives at particular
locations expressed in clear, concise language. NEPA is about !making choices, not endlessly collecting
raw data.

How best to perform rigorous and credible environmental analysis has been an ongoing technical issue for
over 25 years. Technology-based tools are still being developed for collecting and analyzing data, for
modeling impacts, for estimating carrying capacity, for considering cumulative impacts, and for designing
effective mitigation. No doubt, enhanced scientific rigor improves decisions; however, Study participants
expressed concerns that the search for better information not inordinately delay decisions. Rather,
participants emphasized that uncertainties be acknowledged; mitigation measures be put in place; and
commitments be made to monitoring and adaptation as project implementation proceeds.

Fortunately, both academnics and NEPA practitioners are developing new methods and tools to (deal with
uncertainty in information and focus analyses in support of decisions. Specifically, principles of risk
assessment that describe the likelihood of potential outcomes are available for use in NEPA analyses. '2
More important, the utility of adaptive management - flexible project implementation to increase or
decrease mitigation based on monitoring results - is now being recognized (see next chapter). In addition
to new analytical approaches, technological innovations are improving the ability of analysts to obtain and
manipulate data. The most promising technologies are modern computers, internet communications, and
geographic information systems (GIS). GIS provides the analyst with management of large data sets, data
overlay and analysis of development and natural resource patterns, trends analysis, mathematical impact
modeling with locational data, habitat analysis, aesthetic analysis, and improved public consultation 13
Using GIS has the potential to facilitate the efficient completion of projects while building confidence in
the NEPA process.

In support of the President's Pacific Northwest Forest Plan, a common GIS was developed by the Interagency
Resource Infonnation Coordinating Council. 13uilding on GISs already underway in the U.S. Forest Service and
Bureau of Land Management, the common GIS provided consistent data, reduced duplication of effort, and supported
the detailed ecosystem analysis needed for both smaller ecosystem planning and cumulative impact analysis for the
entire Pacific Northwest. A similar effort is underway for the Upper Coluimhia River Basin Study.

12 Richard Carpenter, ImpactAssessment 13(2):153-187 (1995) and The Environmental Professional

17:127-136 (1995).

13 Wilson Eedy, ImpactAssessment 13(2):199-206 (1995).
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Assessing Cumulative Impacts. Perhaps the most significant environmental impacts result from the
combination of existing stresses on the environment with the individually minor, but cumulatively major,
effects of multiple actions over time. Recognizing the difficulty of assessing adequately the impacts of
individual actions, Study participants underscored that assessing cumulative impacts in NEPA analyses
magnifies the difficulty, and called for a compilation of the best science and tools to accomplish this.

In their environmental analyses, federal agency staff routinely address a proposed action and its direct and
indirect effects on the environment. Cumulative effects analysis is more challenging, primarily because
of the difficulty in defining the geographical (spatial) and time (temporal) boundaries. For example, if the
boundaries are set too broadly, the analysis becomes unwieldy and, if they are set too narrowly, significant
issues may be missed and decision-makers will be incompletely informed about the consequences of their
actions. For these reasons, cumulative effects analysis is an emerging discipline which presents challenges
for the NEPA practitioner and decision-maker. These challenges manifest themselves especially during
the scoping and analytical stages of the NEPA process and tend to overwhelm the NEPA practitioner.
Consequently, the ongoing challenge is to refine approaches to cumulative effects analysis, and to
recognize that a better decision, rather than a perfect analysis of cumulative effects, is the goal of NEPA
and environmental impact assessment professionals.

Conducting Concise and Focused Analysis and More User-friendly Documents. Another challenge
facing the analyst dealing with large amounts of interdisciplinary information is producing NEPA
documents that are easy to read and understand - documents that facilitate agency and public input to
decisions. Although an environmental analysis should certainly present scientifically valid results, it
should not be written as a scientific paper for peer review. FeSs and EAs should address the general public
and emphasize points important to the decision-making process. Study participants felt strongly that
material should be presented clearly, concisely, honestly, and simply - not in complex technical terms.
More rigor in the analysis does not mean more weight in the document. Size can be reduced by referring
to technical documents or putting technical results in an appendix. Size can also be reduced by early
coordination with other federal, state, local, and tribal agencies, and the public to narrow issues and make
use of existing information.

In addition, the Study found that while agencies have revised their NEPA regulations to make use of more
categorical exclusions (CATEXs), they are sometimes requiring paperwork not required under the CEQ
regulations. CATEXs are nieant to identify a proposed action that is routine and generally without
significant environmental impacts, such as road repairs or routine electrical maintenance on buildings.
Nonetheless, in some instances, agencies have prepared CATEXs that were the size of EAs. Even when
an agency determines it wants an administrative record, there is rarely a need for a CATEX to be longer
than one page in length.
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MONITORING AND ADAPTIVE MANAGEMENT: The Challenge for the Future

Science-based and flexible management approaches - adapting mitigation and project
implementation once proposals are approved.

As noted previously, the NEPA process has been increasingly successful in modifying project proposals
to minimize or avoid adverse environmental impacts before they occur. At the same time, our improved
understanding of the functioning of ecosystems makes it clear that we often cannot predict with precision
how components of an ecosystem will react to disturbance and stress over time. What little monitoring
information exists seems to bear this out. Most Study participants believed that agencies should conduct
monitoring to confirm their predictions of impact, to ensure that mitigation measures are effective, and to
adapt projects to account for unintended consequences.

In most cases at present, agencies do not collect long-term data on the actual environmental impacts of the
projects. Nor do agencies generally gather data on the effectiveness of mitigation measures. While some
states require monitoring following project approval, the courts have not generally found such a legal
requirement in NEPA itself. However, for decisions based on ElSs, the CEQ regulations require that "a
monitoring and enforcement program shall be adopted ... where applicable for any mitigation." 14 The
regulations also state that agencies may "provide for monitoring to assure that their decisions are carried
out and should do so in important cases," and that monitoring results shall be made available to other
agencies and the public upon request."5 These provisions are incorporated in agency Records of Decision
(RODs); some Study participants recommended increasing the availability of these RODs to ensure that
these provisions are carried out.

Three of the Five major producers of environmental analyses - the U.S. Army, the Department of Energy,
and the Bureau of Land Management - include monitoring in their NEPA guidelines. These agencies'
policies anticipate using monitoring both to adapt project management to changing conditions and to gather
information for the planning of future projects. Study participants supported the use of monitoring and
adaptive management to deal with the uncertainties of environmental impact prediction. By accepting
more uncertainty in their initial analyses (and using adaptive management measures during project
implementation), agencies can get projects underway earlier and dramatically reduce costs. Agencies can
also use the experience gained from monitoring to do better analyses and make better decisions on similar
projects in the future.

Agencies are coming to conclude that monitoring and evaluation could be more efficient and effective than lone-
timel environmental analyses. GAO Testirnony on "Forest Service: Issues Related to Its Decision-making
Process," January 25, 1996.

14 40 C.F.R. sec. 1505.2(c).

15 40 C.F.R. sec. 1505.3.
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Monitoring Forest Service Grazing
A Pilot Project for Monitoring, Learning, and Adapting

Decisions about how many cattle and sheep to graze. on what land, and under what conditions are the subject of
environmental impact analyses under NEPA. With thousands of grazing permits expiring at the end of 1995, the U.S.
Forest Service knew there was no way to do the traditional allotment-by-allotnient NEPA analysis before reissuing,
adjusting, or denying the permits. In a cooperative effort, a small CEQ and U.S. Forest Service team looked at
alternative ways to conduct NEPA analyses more effectively and produce better decisions in fewer documents. Its
ecosystem-based approach has two major advantages: ( I ) it groups permits likely to affect the samle ecosystem
cumulatively, and (2) it provides for adapting to changing conditions and i Inproving information over the life of a
project. In this way, NEPA serves as a tool For environmental improvement, not simaply a tool for compliance; it gets
managers out of the office aind] into the range and forest. This model of NEPA is bteing tested on grazing decisions in
six national forests.

The pilot project emphasizes monitoring, learning, and adapting -rather than a one-time analysis that emphasizes
certainty and endless document production. This project changes management techniques by (I) structuring analysis
through interdisciplinary teams focusing on the important issues; (2) using larger areas, such as watersheds, that have
greater ecological relevance an(d efficiency of scale; (3) clearly defining the purpose and limiting analysis to issues of
importance; (4) assessing requirements for new inlfornmioll using risk/uncertalinty/cost analysis; (5) focusing on
reasonable alternatives by incorporating mitigation into the proposed action to resolve many of the environmental] issues
before alternatives are generated: (6) setting environmental thresholds and mnonitoring to determine when those
thresholds are approached; and (7) adapting management, by creating a feedbaick loop that incorporates lessons learned
and information into subsequent analyses in the samie laldscape.

For Further Information, Contact: Rhey Solomon, E cosysteml Management, U.S. Forest Service. P.0. Box 960)90,
Washington. DC 20)090-6090. Phone: 202/205-0939.

Adaptive Environmental Management

The old paradigm for environmental nmanagemnent was "predict, mitigate, and implement." A new
paradigm has emerged: predict, mitigate, implement, monitor, and adapt. The two latest threads-
monitor and adapt - reflect the need to monitor the accuracy of predictions and allow enough flexibility
in the process for mid-course corrections. A major difficulty with the traditional environmental impact
analysis process is that it is a one-time event; i.e., results from intensive research, modeling, and other
computations or expert opinions are analyzed. the analysis of potential environmental impacts is prepared,
mitigation measures are identified, and a document is released for public review. Unlortunately, most
often the process ends there. In such cases, adequate environmental protection depends solely on the
accuracy of the predicted impacts and expected mitigation results. Changes in conditions- whether as
a result of surprises from nature or human action - are not taken into account. Over the life of the project.
these surprises can negate any environmental protections envisioned in the original analysis.

Adaptive environmental management was designed to deal with this situation and is a process of adjusting
management actions and directions in light of new information about the ecosystem and its bearing on
ecosystem goals. When new information becomes available, project management is reevaluated. Adaptive
management recognizes the limits of' knowledge and experience and moves iteratively toward goals in the
face of uncertainty (see figure).
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Adaptive Environmental Management Diagram"'

Where resources are not likely to be damaged permanently, where a project may be modified once begun,
and where there is an opportunity to repair past environmental damage, an adaptive environmental
management approach may be the best means of attaining both NEPA's goals and an agency's mission.
Instead of investing extensive resources into the initial analysis, the adaptive management approach would
allow agencies to develop objective criteria for "significant" environmental change in the status of the
resource or ecosystem of concern (be it rangelands, wetlands, or forest). An agency can then analyze and
approve a plan or project with an uncertain outcome, monitoring the status of the resource to make
corrective changes to the project or mitigation plan to ensure that significant degradation does not occur.
By incorporating adaptive management into their NEPA analyses, agencies can move beyond simple
compliance and better target environmental improvement.

16 Interagency Ecosystem Management Task Force, The Ecosystem Approach: Healthy Ecosystems

and Sustainable Economies, Volume I - Overview, 1995
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Flower Garden Banks
Long-Term Moniltoring of Coral Reefs by the Minerals Matiagement Service

The Minerals Management Service (MMS) of the Department of the Interior is responsible for leasing federal lands of the
outer continental shelf (OCS) for oil and gas exploration and development. As industry bcgan planning for operations in thc
deep water of the Gulf of Mexico in the early 1970s, MMS began writing ElSs for lease sales and created an environmenta'
studies program to support analyses. These early studies documented, amnong other thiings, thriving coril reef communities
at the unique "Flower Garden Banks" in the northwestern Gulf of Mexico. Recognizing th neced to ensure the protection of'
these reefs in the face of uncertain impacts, the MMS sponsored the first "mniltiple-use"' mceting in 1973, which brought
together the oil and gas industry, the general public, academlia, and private contractors. 'This andc nuimerous other meetings
and public hearings culminated in several mutually agrecable concepts to protect the ef comimunlities, including
stipulations for monitoring and adaptive cnvironimientil management.

Stipulations to Monitor. '[lhe MMS chose an innovative implementation device called a stipltrrion that specified the
protective measures. The stipulation becanit a part of the lease document and thus wats hinding on the lessee. The
stipulation for the Flower Garden Banks established a no activity zone (NAZ) arid a four mile "shunt" zone. 'ile NAif,
where no activities can take place, protects the bank's biota from mechanical damage due to drilling, platformn and pipeline
emplacement, and anchors. The shunt zone, in which all effluent from the drilling process must be shunted to near the sea
floor, was designed to prevent the drilli rg discharge frotrr reaching the batik's unlique hiotaN . As palrt of the stipulation,
lessees had to monitor the envirorinierital conditions at production sites and at thle banks themselves under strict Ni MS
guidelines.

Adaptive Environmental Management. As more was learned aboult the banks through the studics programn anid
monitoring, the stipulation was modified to rcflcct the best possible inrformnation, and the provisions of the latest stipulltion
applied to appropriate blocks regardless of the older stipulation in the lease. After several years and nunierous monitoring
reports, MMS knew no damage was being done to the banks or the coral habitat. The MMS showed great flexibility at this
time and reduced the stipulation for compliance monitoring at production sites. At the sarme timc, NIMS recognized the
need to continue to miionitor the condition of the living reefs. It became clear that the banks were being severely damlia'ged
from sports hishing and commercial vessels anchoring on the shallow coral reefs. Marine scientists front cir evironilental
group, the Gulu' Reef Frnvirormen tilt Action Team in ((3GR EA'I'). conceived of at way to prevent ancihor daniage while not
discouraging visitors to the lFlowcr Gardens. ''heNi MMS provided persontieIl to ibhetp GRF.AT instiall 12 t ic hor m0oorinigs at
the banks, so vessels can tic up easily rtnd (iot drop anchor.

Project Successes. MMS developed at multi-disciplinrary long-term monitoring program tfor the Flower Giarden Banks,
initially costing over $1 million per year. As further infornlationl was gathered atnd anitlyzed in the Study was refindc, thc
number of cruises and dives was reduced, cutting thre aniniual cost to about $ 1 251,). Performing these reductions inl a stcp-
wise fashion atssured MN1S received the inftormitation necessary to mo iitor the hIealth of the ban ks. In 1992, ttie Flower
Garden Banks were designated a Nationall Marine Sanctuary. Responsibility for protection of' the reel's passed to the
National Occanic and Atmospheric Administration (NOAA) of the Dcpartriient of Cornimerce although MMS contineLICs a

cost-sharing agreement with NOAA. In 1994, the NOAA National Marine Satictuary Progratm presented a recognition
award to MMS for over 20 years ol' conimitlment to resource protection and funding oif surveys atnd research at the Flower
Gardens,. In May 1996, MMS won thre Fourthi Annual Federal Environmrentatl Quiality Award for its outstanding NlEPA
prograrn, given jointly by the Council on EnvironnroeTiTtill Quil ity and the National Associaltioni of Enviro ri menttl
Professionals (NAEP).

For Further Information, Contact: Office ot Leasing and Enivironmenit, MMS Gulf of Mexico OCS Region, 120)1
Elmwood Park Blvd., New OrIeans ILA 70)123-2394. Phone: 504: 736-2759).
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CONCLUSION

NEPA is critical to meeting the environmental, social, and economic goals this Nation has set for itself.
Substantial opportunities exist to improve the effectiveness and efficiency of the NEPA process. With this
Study in hand, CEQ is embarking on a major effort to reinvent the NEPA process. Over the next several
years, CEQ will be proposing specific actions to strengthen strategic planning, public information and
input, interagency coordination, interdisciplinary and place-based decision-making, and science-based and
flexible management approaches. Strengthening these elements, those that have been crucial to NEPA's
achievements over the last 25 years, will irbprove NtEA's effectiveness while improving agency
efficiency. What we have leaned will canry us into the next century of environmrental stewardship for the
benefit of our Nation's corirhunities.
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APPENDIX A: WHAT NEPA SAYS

NEPA eloquently gives a voice to the national consensus to protect and improve the environment, and
substance to the determination articulated by many to work together to achieve that goal.

NEPA has five basic mandates:

Supplemental mnandate - to add to the existing authority of every federal agency the
responsibility and power to protect the environment and integrate environmental, social, and
economic objectives when carrying out other agency functions.

* Affirmative nandlate - not only to preserve existing environmental quality, but to make
decisions that restore and enhance the environment.

* Procedural mandate - to use a planning and decision-making process for developing or
considering the approval of plans, policies, programs or projects that gives "appropriate
consideration to environmental values and amenities," which occurs mainly through the analysis
of environmental impacts and alternatives, including mitigation measures.

* Substantive mandate - to recognize each person should have a healthful environment and has
a responsibility to contribute to environmental quality, and to require all federal agencies "to the
fullest extent possible" to interpret and administer all laws in ways that implement the policy
of serving as trustee of the environment for present and future generations and the other policies
set forth in NEPA; in other words, the responsibility to "act" to protect the environment.

* Integration mandate - to implement the substantive national environmental policy "to the
fullest extent practicable" in manner that is "consistent with other essential policy
considerations:" in other words, to take the environmentally preferred course of action unless
it poses a conflict with other essential policies, in which case the decision-maker looks to the
substantive policies of NEPA as guidance for integrating varied considerations and making
decisions directed toward achieving a productive harmiony between people andt nature.

These five mandates are described in more detail in the following text of the Purpose and Title I of NEPA:
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TITLE I

CONGRESSIONAL DECLARATION OF NATIONAL ENVIRONMENTAL POLICY

Sec. 101 [42 USC ? 4331].
(a) The Congress, recognizing the profound impact of man's activity on
the interrelations of all components of the natural environment,
particularly the profound influences of population growth, high-density
urbanization, industrial expansion, resource exploitation, and new and
expanding technological advances and recognizing further the critical
importance of restoring and maintaining environmental quality to the
overall welfare and development of man, declares that it is the
continuing policy of the Federal Government, in cooperation with State
and local governments, and other concerned public and private
organizations, to use all practicable means and measures, including
financial and technical assistance, in a manner calculated to foster and
promote the general welfare, to create and maintain conditions under
which man and nature can exist in productive harmony, and fulfill the
social, economic, and other requirements of present andi future
generations of Americans.

(b) In order to carry out the policy set forth in this Act, it is the
continuing responsibility of the Federal Government to use all
practicable means, consist with other essential considerations of national
policy, to improve and coordinate ledteral plans, functions, programs,
and resources to the end that the Nation may --
(1) fulfill the responsibilities of each generation as trustee of the
environment for succeeding generations;
(2) assure for all Americans safe, healthful, productive, and
aesthetically and culturally pleasing surroundings;
(3) attain the widest range of beneficial uses of the
environment without degradation, risk to health or safety, or other
undesirable and unintended consequences;
(4) preserve important historic, cultural, and natural aspects of
our national heritage, and maintain, wherever possible, an
environment which supports diversity, and variety of inldividual
choice;
(5) achieve a balance between population and resource use
which will permit high standards of living and a wide sharing of
life's amenities; and
(6) enhance the quality of renewable resources and approach the
maximum attainable recycling of depletable resources.

(c) The Congress recognizes that each person should enjoy a healthful
environment and that each person has a responsibility to contribute to
the preservation and enhancement of the environment.
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Sec. 102 [42 USC ? 43321. The Congress authorizes and directs
that, to the fullest extent possible: (1) the policies, regulations, and
public laws of the United States shall be interpreted and administered in
accordance with the policies set forth in this Act, and (2) all agencies of

the Federal Government shall --
(A) utilize a systematic, interdisciplinary approach which will
insure the integrated use of the natural and social sciences and the
environmental design arts in planning and in decisionmaking
which may have an impact on man's environment;
(B) identify and develop methods and procedures, in
consultation with the Council on Environmental Quality established
by title II of this Act, which will insure that presently unquantified
environmental amenities and values may be given appropriate
consideration in decisionmaking along with economic and
technical considerations;
(C) include in every recommendation or report on proposals for
legislation and other major Federal actions significantly affecting
the quality of the human environment, a detailed statement by the
responsible official on --

(i) the environmental impact of the proposed action,
(ii) any adverse environmental effects which cannot be
avoided should the proposal be implemented,
(iii) alternatives to the proposed action,
(iv) the relationship between local short-term uses of man's
environment and the maintenance and enhancement of long-
term productivity, and
(v) any irreversible and irretrievable commitments of
resources which would be involved in the proposed action
should it be implemented.

Prior to making any detailed statement, the responsible Federal
official shall consult with and obtain the comments of any Federal
agency which has jurisdiction by law or special expertise with
respect to any environmental impact involved. Copies of such
statement and the comments and views of the appropriate Federal,
State, and local agencies, which are authorized to develop and
enforce environmental standards, shall be made available to the
President, the Council on Environmental Quality and to the public
as provided by section 552 of title 5, United States Code, and shall
accompany the proposal through the existing agency review processes;
(D) Any detailed statement required under subparagraph (C)
after January 1, 1970, for any major Federal action funded under a
program of grants to States shall not be deemed to be legally
insufficient solely by reason of having been prepared by a State
agency or official, if:

(i) the State agency or official has statewide jurisdiction and
has the responsibility for such action,
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(ii) the responsible Federal official furnishes guidance and
participates in such preparation,
(iii) the responsible Federal official independently evaluates
such statement prior to its approval and adoption, and
(iv) after January 1, 1976, the responsible Federal official
provides early notification to, and solicits the views of, any other
State or any Federal land management entity of any action or
any alternative thereto which may have significant impacts upon
such State or affected Federal land management entity and, if
there is any disagreement on such impacts, prepares a written
assessment of such impacts and views for incorporation into
such detailed statement.

The procedures in this subparagraph shall not relieve the Federal
official of his responsibilities for the scope, objectivity, and content
of the entire statement or of ( ny other responsibility under this Act;
and further, this subparagraph does not affect the legal sufficiency
of statements prepared by State agencies with less than statewide
jurisdiction.
(E) study, develop, and describe appropriate alternatives to
recommended courses of action in any proposal which involves
unresolved conflicts concerning alternative uses of available
resources;
(F) recognize the worldwide and long-range character of
environmental problems and, where consistent with the foreign
policy of the United States, lend appropriate support to initiatives,
resolutions, and programs designed to maximize international
cooperation in anticipating and preventing a decline in the quality
of mankind's world environment;
(G) make available to States, counties, municipalities, institutiions,
and individuals, advice and information useful in restoring,
maintaining, and enhancing the quality of the environment;
(H) initiate and utilize ecological information in the planning
and development of resource-oriented projects; and
(I) assist the Council on Environmental Quality established by
title II of this Act.

Scc. 103 [42 USC ? 4333]. All agencies of the Federal
Government shall review their present statutory authority, administrative
regulations, and current policies and procedures for the purpose of
determining whether there are any deficiencies or inconsistencies
therein which prohibit full compliance with the purposes and provisions
of this Act and shall propose to the President not later than July 1, 1971,

such measures as may be necessary to bring their authority and policies
into conformity with the intent, purposes, and procedures set forth in
this Act.
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Sec. 104 [42 USC ? 4334]. Nothing in section 102 [42 USC ?
4332] or 103 [42 USC ? 4333] shall in any way affect the specific statutory

obligations of any Federal agency (1) to comply with criteria or standards
of environmental quality, (2) to coordinate or consult with any other
Federal or State agency, or (3) to act, or refrain from acting contingent
upon the recommendations or certification of any other Federal or State
agency.

Sec. 105 [42 USC ? 43351. The policies and goals set forth in this
Act are supplementary tb those set forth in existing authorizations of
Federal agencies.
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APPENDIX B: SUMMARY OF COMMENTS BY STUDY CLUSTERS

CEQ included in the Study organizations and individuals who are knowledgeable and experienced in the
application of NEPA, both those who support NEPA, and those who are critical. Participants were anxious
to contribute to the Study and all the comments were constructive and aimed at improving current NEPA
implementation, where some areas of successes are evident and a number of areas are ripe for innovation,
re-invention, and improvement. Evident trends and the consensus views of the Study participants form
the basis for this report, its conclusions, and its recommendations.

In addition to soliciting input from the original framers of NEPA, those that drafted the CEQ regulations,
and federal agencies with experience implementing the Act, a major effort was made to include the
opinions of the public, and state and local agencies. For the purposes of this Study, the public was defined
as any entity outside the federal government, including (I) academicians, (2) non-governmental
organizations (NGOs) and citizens, and (3) businesses. In all, 11 "clusters" representing these different
constituencies were involved. To obtain public advice, a number of steps were taken - a citizen survey,
meetings with NGOs in Washington, DC (as well as in a few states), a survey of businesses, and a survey
of academicians. The U.S. Environmental Protection Agency (EPA) conducted a survey of states, focusing
primarily on New York, Washington, and California. CEQ, U.S. EPA, and the North Carolina Department
of Environment, Health, and Natural Resources held a regional conference to investigate the effectiveness
of state-federal interaction with respect to ElSs. In addition, CEQ sponsored a Study focusing on the
requirements of NEPA related to the cultural environment.

Conclusions of the Cluster Participants

One of the original purposes of NEPA was to coordinate federal environmental problem-solving. Yet,
almost all participants saw the continued need for more coordination among agencies proposing projects.
Additionally, almost all participants urged better-coordinated activities among the numerous federal, state,
and local environmental laws, regulations, and requirements, even beyond those related to NEPA. The
majority of participants applauded NEPA for opening the federal process to public input and were
convinced that this open process has improved the effectiveness of project design and implementation,
while minimizing environmental impacts. On the other hand, however, they highlighted that this openness
and responsiveness still varies considerably from agency to agency.

NGOs and citizens still view the NEPA process as a one-way communication process, skeptical that their
input is being effectively incorporated into agency decision-making and hypothesizing that their
involvement is often solicited too late in the process, after decisions regarding actions and alternatives have
been made. They suggest more attention be given to communication and education efforts (including
alternative dispute resolution techniques and the development of more objective and user-friendly
environmental analysis) that are needed to achieve informed and effective public participation early in the
NEPA process. This lack of public confidence often leads to litigation (or the threat of litigation).

Participants endorsed the need for educating senior agency officials (including political appointees) and
their staff in the value of substantive two-way communication and the use of creative outreach mechanisms
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(beyond the Federal Registcr) to facilitate and encourage this interaction. Participants agreed that a well-
conducted scoping process can reduce controversy, encourage information exchange, and efficiently focus

subsequent analysis of' issues and alternatives. However, participants also stated that onetime scoping
meetings do not serve to inform the public early in the process and make them fully aware of project and
program characteristics. Public and government participants expressed concern for the effective and
efficient incorporation of cultural environmental considerations into the NEPA process, recognizing the
linkages and importance of needed integration.

Business interests believe that NEPA is more effective in accomplishing its goals than it is efficient. They
agreed with other participants regarding the issues of early and complete, informed coordination (among
all the players), public involvement (although a distinction was made between meaningful involvement
by legitimate environmental stakeholders and the misuse of NEPA by obstructionists), and the integration
of environmental requirements and issues. Business groups also emphasized the costs of delays
(highlighting the differences between public and private decision-making, particularly the private emphasis
on investment costs, the time-value of money, and the need for an acceptable return on investments); and
the resultant need for a faster, more responsive process with firm (perhaps project-specific) deadlines for
agency and public review, comment, and participation.

State, local, and tribal governments agreed on the aforementioned issues, but emphasized the value of'
advance notification (even informally), early involvement giving them more time to respond to federal
proposals), and integration, particularly between NEPA and related state and federal requirements. They
also expressed their concern over the reliance on litigation (or the threat of litigation) to insure the
inclusion of their concerns and comments, suggesting the creation of an administrative heaming process to
allow State Governors to refer their concerns to CEQ, similar to the federal agency referral process. Tribal
governments further identified the value of the often arduous participation process, recommending actions
to foster better government-to-govcrnnment relationships between the tribes and agencies, culturally-
relevant NEPA training for the tribes, consistent NEPA implementation among agencies, training of agency
staff in tribal governance and cultural resource matters, effective NEPA implementation within the Bureau
of Indian Affairs (BIA), and assistance to the tribes in establishing environmental programs.
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APPENDIX C: FOR FURTHER READING

Key Documents Created for this Study

Canter, Larry W., "Academic Survey for CEQ on the Effectiveness and Efficiency of NEPA," December
1994, 81 pp.

Canter, Larry W. and Ray Clark, "Scoping in the EIA Process in the United States," 1996, 20 pp.

Carpenter, Richard A., "Ecology, NEPA, and Ecosystem Management," 1995, 8 pp.

King, Thomas and Ethan Rafuse, CEHP Inc., "NEPA and the Cultural Environment - an Assessment and
Recommendations," September 1994, 38 pp.

Labat-Anderson, Inc., "A Survey of Citizen Activists," November 1994.

Smythe, Robert B., "Renewing NEPA - NEPA Effectiveness Study Report, Phase 11," September 1994,
33 pp.

Documents Used as the Basis for Analysis

Advisory Commission on Intergovernmental Relations (AC!R), "High Performance Public Works - A New
Federal Infrastructure Investment Strategy for America," prepared for U.S. Army Corps of Engineers, SR-
16, November 1993.

Bausch, Carl, "NEPA Integration - Effective, Efficient Environmental Compliance in the 1990s,"
Proceedings of CEQ Workshop, March 1991.

Bear, Dinah, "The National Environmental Policy Act," lntergt'vernwental Perspective, Sumrmer 1992,
pp. 17-19.

Bear, Dinah, "NEPA - Substance or Merely Process?," Toward a Stronger National Policy on
Environment, Forum for Applied Research and Public PolicY, Suimier 1993.

Blaug, Elisabeth A., "Use of the Environmental Assessment by Federal Agencies in NEPA
Implementation," Environmental Professional, 15:57-65, 1993.

Carpenter, Richard A., "Risk Assessment," Impact Assessment, 13(2):153-187, 1995.

Carpenter, Richard A., "Community Environmental Science Uncertainties," The Environmental
Professional, 17:127-136, 1995.
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Clark, Ray, "Cumulative Effects Assessment: A Tool for Sustainable Development," Imnp*act Assessment,
12(3):3 19-33 1, 1993.

Clark, Ray and Larry W. Canter, eds. En vironmental Pa olicwld NEPlA.' P~ast, Present, and/ Flutulre, St.
Lucie Press, Delray Beach, FL, 1996.

Council on Environ mentail Quality, Regulations fJr Imlplementing tIhe 1'rocedlural lProvisiols oj tile
National Environmental P'olicy Act, 1 978.

Council on Environmental Quality, Incorlp0orating Biodiversiftv Considlerations into En iwirontnental lhnlpact
Analyses under the National Environmnental Policv Act, January 1993.

Eedy, Wilson, "The Use of GIS in Environmental Assessment," impact Assessment, 13(2): 199-206, 1995.

English Nature, Strategic Environmental A s sessment and Natu re Conservtration, Oxlord Brookes
University, 1996.

Environmental Law Institute, Rediscovering the National Ennvironmcntal P'olicy Act- Back to thle Future,
Environmental Law Institute Research Report, 1995.

Fogleman, V., Toward a Stronger National P'olicyv on Environment, Forumn for Appliedl Research andl
Public Policy, Summer 1 993.

Government Accounting Ofice (GAO), Age'n cies aire Attemnpting' to Ex)edlite En virounental Re views:
But Barriers Remain, GAO/RCE'D- 94-2 I 1, AutI(Lst 1994.

Gibbons, Boyd, CEQ Revisited - The Role of the Couincil on Elnvironmental Quality, Henry M. Jackson
Foundation, 1995.

Interagency Ecosystem Mana-,gement Task Force, Tl Ecos 'vvs te11 Approach -- Healtha/th Eroos stens and
Sustainable Economies, Volume I-0Ovrviw, Jun11e 1 995.

Kaufman, Holly, "The National Environmental Policy Act - Its Role in Sustainable Development," July
1995.

Kemmis, Daniel. Comimunitv and the l'olitics of l'lace, 1990.

Minnesota Center for Environmental Advocacy, Un'flfilled P'romise t - Vltv Years oJ the Minnesota
Environmental P'olicY Act, 1994 pp. I - 25.

Kathleen A. MeCGinty, Chair, Council on Environmental Quality. ExecuLtive Office of thc P'resident,
"'Statement before the Senate Energvy anid Natural ResouLces Committee, Subcomm111ittee on OvCrsight.,

October 19, 1995.
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'APPENDIX D: NEPANet

While NEPA provides a unique and welcome mechanism to insure the responsiveness of the Federal
Government, many Study participants felt that the process needs improvement, primarily in the areas of
public outreach, communication among those involved in the process, education of high-level agency
decision-makers and planners, accessibility to documents, and more mechanisms to resolve disputes and
mediate conflicting viewpoints. A key to achieving these improvements is providing better access to
NEPA information in a way that is familiar and convenient.

Technological Revolution To the Rescue

World Wide Web technologies present a particularly important opportunity for increasing the effectiveness
and efficiency of the NEPA process. CEQ activated the CEQ Web site in March 1995, developed in
accordance with standards established by the National and Global Information Infrastructure program. The
CEQ Web site contains a one-stop shop that is devoted to the National Environmental Policy Act, called
NEPANet. NEPANet established a tool for giving the public better access to NEPA information and the
agencies a mechanism for coordinating NEPA activities. NEPANet access is being provided to all desired
participants in the NEPA process - citizens, tribes, interest groups, and government agencies (state, local,
and federal). In addition, NEPANet will serve as a gateway to other federal resources, academic
institutions, scientific and technical organizations, and World Wide Web servers in countries all around
the world. For users, NEPANet provides the following:

NEPANet Contents

* Legal requirements and interpretations - NEPA (statute), CEQ Regulations, CEQ Guidance
Documents, Other Regulations, Agency Regulations, Case Law Summaries, U.S. EPA
Review Criteria, Law Library

* International Linkage

* CEQ Annual Report and others, such as 7he Ecos.stem Approach

* Weekly EIS Summaries

Accessing the CEQ Web Site and NEPANet:

The Uniform Resource Locator (URL) for the CEQ Web Site/NEPANct is:
http:/Hceq.eh.doe.gov

49





UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of )
)

DUKE COGEMA STONE & WEBSTER )
)

Savannah River Mixed Oxide Fuel )
Fabrication Facility )

Docket No. 70-3098-ML

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing BRIEF OF THE BLUE RIDGE
ENVIRONMENTAL DEFENSE LEAGUE in response to Commission Memorandum and Order
(CLI-02-04) have been served upon the following persons by first class U.S. mail and by
electronic mail as indicated.

Office of Commission Appellate Adjudication
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Administrative Judge
Thomas S. Moore, Chairman (E-mail: tsm2gnrc.gov)
Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Administrative Judge
Charles N. Kelber (E-mail: cnk~nrc.gov)
Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Administrative Judge
Peter S. Lam (E-mail: psl(nrc.gov)
Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

John T. Hull, Esq. (E-mail: jth~nrc.gov)
Antonio Fernandez, Esq. (E-maul: axf2@nrc.gov)
Office of the General Counsel
Mail Stop - 0- 15 D21
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001



Page 2
Docket No. 70-3098-ML
BLUE RIDGE ENVIRONMENTAL DEFENSE LEAGUE

Donald J. Silverman, Esq. (E-mail: dsilverman~morganlewis.com)
Steven P. Frantz, Esq. (E-mail: sfrantz~morganlewis.com)
Marjan Mashhadi, Esq. (E-mail: mmashhadi~morganlewis.com)
Alex S. Polonsky, Esq. (E-mail: apolonsky~morganlewis.com)
Morgan, Lewis & Bockius LLP
1111I Pennsylvania Avenue, NW
Washington, DC 20004

Ruth Thomas, President (E-mail: lminerd~hotmail.com)
Environmentalists, Inc.
1339 5Sinkler Rd.
Columbia, SC 29206

Glenn Carroll (E-mail: atom.girl~mindspring.com)
Georgians Against Nuclear Energy
P.O. Box 8574
Atlanta, GA 30306

Diane Curran, Esq. (E-mail: dcurran~harmoncurran.com)
Harmon, Curran, Spielberg
& Eisenberg, L.L.P.
1726 M Street, NW, Suite 600
Washington, DC 20036

Louis Zeller
February 28, 2002


