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INTRODUCTION

Pursuant to 10 C.F.R. § 2.749, the Nuclear Regulatory Commission Staff (NRC Staff)
hereby responds to Tennessee Valley Authority’s (TVA) motion for summary decision. For the
reasons set forth below and in the attached statement of genuine issues of disputed material fact,
the Staff requests that the Atomic Safety and Licensing Board (Board) deny TVA’s motion for
summary disposition.

This proceeding involves a violation of 10 C.F.R. § 50.7 by TVA for retaliating against a
corporate chemistry manager, Gary Fiser, because he engaged in protected activities. The NRC
Staff issued a Notice of Violation (NOV) and imposed a civil penalty of $110,000 on TVA for
eliminating Fiser’s position and failing to select him for another position based on his earlier
protected activity. TVA has failed to establish that there are no genuine issues of disputed material
fact on the issue of its violation of 10 C.F.R. § 50.7. To the contrary, as demonstrated in the “NRC
Staff Statement of Disputed Material Fact,” this case has numerous issues of disputed fact.

Therefore, the Board should deny TVA’s motion for summary decision.
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BACKGROUND

Gary Fiser began working for TVA on September 8, 1987 as a Program Manager in the
Division of Nuclear Services (Exhibit 1). On April 11, 1988, Fiser was selected for the position of
Manager of Chemistry Group, grade M-6, at Sequoyah Nuclear Plant (Sequoyah) (Exhibit 2). Fiser
received a Reduction in Force (RIF) notice on August 1, 1988, notifying him that his Manager of
Chemistry Group position was being eliminated, and offering him the position of Superintendent
of the Chemistry Group, grade M-7 (Exhibit 3). Fiser accepted and assumed this position on
August 29, 1988 (Exhibit 4). The following year, this position was upgraded to Chemistry
Superintendent, grade M-9. By 1990, the title of Fiser’s position had changed to Chemistry and
Environmental Superintendent and he continued to hold this position into 1991. Fiser received an
Individual Increase Program Award of $3795 on October 1, 1990 (Exhibit 5). During 1991 and
early 1992, Fiser was detailed to serve as Outage Manager for the Unit 1 Cycle 5 outage. Fiser
did not perform the duties of the Chemistry and Environmental Superintendent during his rotation
as Outage Manager. Fiser NRC Office of Investigations (NRC Ol) Interview, p. 28-29 (Exhibit 6).

TVA attempts to paint Fiser as a poor performer during his years as Sequoyah Chemistry
Manager by focusing only on those sections of his performance appraisals that indicate areas
where his performance needed improvement. TVA conveniently ignores the fact that a complete
review of Fiser’'s performance appraisals from the start of his TVA employment until the end of
Fiscal Year (FY) 1991 demonstrates continued improvement in the chemistry area. In his first
performance appraisal, dated January 6, 1989, Fiser received a rating of “Adequate Performance”
(Exhibit 7). His performance rating improved to “Solid Performance” less than a year later, in his
September 18, 1989 performance appraisal (Exhibit 8). By November 7, 1990, Fiser’s performance
rating was “Very Good,” with marks of “high” in each of the behavioral standards on which he was
evaluated (Exhibit 9). Fiser received an interim performance appraisal for the first two quarters of

FY 1991, indicating that he performed well and that because of this past good performance, he was
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being rotated to the Outage Manager position (Exhibit 10). Fiser was again rated highly in his
September 30, 1991 performance appraisal (Exhibit 11). Although that appraisal noted some areas
of weakness in his performance as Outage Manager, he was given a rating of “high” in 15 of the
18 behavioral standards on which he was evaluated. A complete analysis of these performance
appraisals shows that, prior to 1992, Fiser was not seen as a poor performer by his supervisor,
William Lagergren, as TVA has alleged.

On March 9, 1992, Fiser and William Jocher, the Corporate Chemistry and Environmental
Manager, rotated positions. The motivation behind this rotation is in dispute: Fiser was told that
he was going to Corporate in order to provide career advancement, while other witnesses have
stated that Jocher was sent to Sequoyah to fix ongoing problems with the chemistry program.
Fiser stated that he was told that he had performed well during the outage and that the rotation to
Corporate Chemistry was a reward for his performance. Fiser depo. p. 68 (Exhibit 12). However,
TVA management stated that Jocher had identified some of the problems at Sequoyah, and they
therefore wanted Jocher to go to Sequoyah and demonstrate that he could solve those problems,
instead of justidentify them. Bynum TVA OIG Interview Transcript, Aug. 12, 1993, p.8 (Exhibit 13).
The rotation was intended to last one year, with Jocher and Fiser scheduled to return to their
original positions after the completion of the rotational period. (Exhibit 14)." Wilson McArthur, the
Manager of Technical Programs, became Fiser's supervisor in Corporate Chemistry. On
November 18, 1992, McArthur demoted Fiser to Chemistry Program Manager. McArthur named
Sam Harvey, previously one of Fiser’s subordinates, as the acting Corporate Chemistry Manager.

(Exhibit 16).

' The Employee Status and Information Record for Fiser’s rotation refers to an attached
agreement memorandum approved by J.R. Bynum. (Exhibit 14). However, the memorandum was
not attached to the record in any of the copies of Fiser’s Personal History Record provided by TVA.
TVA did provide a copy of the memorandum issued to Bill Jocher, which the Staff has attached as
Exhibit 15.
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Fiser’s rotation in Corporate Chemistry was scheduled to end in March 1993. Rob Beecken,
the plant manager at Sequoyah, had earlier informed McArthur that Sequoyah did not want Fiser
back in the Chemistry Manager position. McArthur TVA OIG Record of Interview, Jan. 10, 1994,
p. 2 (Exhibit 17). At the conclusion of the rotation, Bynum told McArthur to put Fiser in the
Employee Transition Program (ETP). McArthur stated that he assumed Fiser would be reduced
in force (RIFed) from his position at Sequoyah, although the organization in Sequoyah Chemistry
had not yet been determined. McArthur told Bynum that it would not be logical to RIF Fiser
because there was potentially a position for him in Corporate, but that Bynum insisted that Fiser
be placed in the ETP.? Id. at 3.

On April 2, 1993, Fiser received a “surplus” or RIF notice from his Chemistry position at
Sequoyah and was assigned to the ETP. (Exhibit 20). Fiser later received a termination notice on
August 13, 1993, citing the elimination of the Chemistry Manager position at Sequoyah as the basis
for his termination. (Exhibit 21). On September 23, 1993, Fiser filed a complaint with the
Department of Labor (DOL), asserting that he was issued the RIF notice in retaliation for engaging
in protected activities. 1993 DOL Complaint (Exhibit 22). During his time in the ETP, Fiser was
interviewed for and offered the Chemistry Manager position at Sequoyah by Charles Kent, the
Radiological Control and Chemistry (RadChem) Manager. Fiser TVA OIG Interview transcript,
p. 81-82, Dec. 14, 1993 (Exhibit 23). During a telephone conversation, Kent discussed the offer
with Ronald Brock, the placement coordinator of the ETP, and indicated to Brock the title, salary,

and level of the position he was offering to Fiser. Kent also stated that the job he was offering was

2 The NRC later issued an “Order Prohibiting Involvement in NRC-Licensed Activities” to
Bynum for discriminating against Bill Jocher because he had engaged in protected activities.
(Exhibit 18). As a result of a Recommended Decision and Order from DOL adverse to TVA in the
Jocher case, McArthur received a letter from O.J. Zeringue, Senior Vice President of Nuclear
Operations, detailing that McArthur’s behavior contributed to the perception that TVA’s action
against Jocher was taken for inappropriate reasons. The counseling letter required McArthur to
review all future employee actions with his manager and his HR manager. September 6, 1996
letter to McArthur (Exhibit 19).
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Fiser’s old job. Brock TVA OIG Record of Interview, Jan. 12, 1994, p.1 (Exhibit 24). Brock then
contacted Al Black, the Sequoyah HR officer, to discuss Kent'’s offer. According to Brock, Black told
him, after looking into the offer, that Sequoyah would be unable to hire Fiser because the offer had
been squelched by someone higher than Kent. Id. When the offer was rescinded, Fiser remained
in the ETP until he received his August 13, 1993 termination notice.

In his 1993 DOL complaint, Fiser identified three areas of protected activity: 1) the initiation
of a Significant Corrective Action Report (SCAR) regarding problems with the radmonitor effluent
calculations and the corrective actions necessary to bring the monitor into compliance; 2) the
initiation of a SCAR regarding improper alignment of the containment radiation monitor after
sampling activities; and 3) a dispute over the NRC’s three hour requirement for conducting post-
accident sampling analyses, which required TVA to seek NRC clarification. 1993 Complaint
(Exhibit 22). In its brief, TVA argues that these issues were not protected activities, but were
management’s perceptions of Fiser’'s performance problems. Brief at p. 2. TVA also argues that
Fiser was denying responsibility for these performance issues in his complaint. Brief at6. These
arguments misinterpret Fiser's complaint. Fiser denied responsibility for the underlying, long-
existing problems, but accepted responsibility for attempting to correct those problems using TVA’s
corrective action system. 1993 Complaint (Exhibit 22).

A month prior to filing his DOL complaint, Fiser, Jocher, and another TVA employee sent
a letter to Senator James Sasser detailing the retaliation they suffered at TVA for engaging in
protected activities. Sasser letter, Aug. 16, 1993 (Exhibit 25). In this letter, Fiser identified the
same protected activities as he later set forth in his DOL complaint. Copies of this letter were also
forwarded to the Chairman and the Allegations Coordinator at the NRC. McArthur was asked to
provide a response to the allegations set forth by Fiser, Jocher, and Matthews in a September 22,

1993 memorandum from E.B. Ditto of the Concerns Resolution Staff. (Exhibit 26).
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In addition to these protected activities, Fiser also engaged in protected activity when he
refused to implement procedures that Thomas McGrath, the Chairman of the Nuclear Safety
Review Board (NSRB), and Thomas Peterson and McArthur, members of the NSRB, wanted him
to implement in the Sequoyah Chemistry organization. Fiser depo. p. 126-27 (Exhibit 12). Under
Fiser’s supervision, the Chemistry organization had been plotting over 50 chemistry trends per day.
During Fiser’s rotation as Outage Manager, the Chemistry organization stopped making these trend
plots because of computer difficulties. Id. at 124. During a meeting with Fiser, the NSRB members
requested that the Chemistry organization implement a formal procedure which would require the
plotting of all of these trends seven days a week, 365 days a year. Id. at 128. While Fiser
recognized the importance of the trending, he knew that the Chemistry organization, with its current
resources, would be unable to meet any such requirement. Id. at 128-29. Fiser argued that if the
requirement became a written procedure, then every time the organization was unable to plot all
of the chemistry trends on a given day, TVA would be in violation of its procedures. Id. at 131.
Therefore, Fiser refused to implement this request.® Refusal to engage in an activity which would
cause TVA to violate the Atomic Energy Act of 1954 (AEA) or the Energy Reorganization Act of
1974 (ERA) constitutes protected activity under 10 C.F.R. § 50.7.

McArthur later told Fiser that his employment at TVA had taken a “downhill slide” after the
meeting with McGrath and Peterson on the chemistry trending procedures. Fiser Sequence of
Events, p. 22 (Exhibit 29). McArthur told Fiser that, after the meeting, McGrath stated “[w]e can’t
have this guy [Fiser] in the Sequoyah Chemistry position.” Id. McArthur also told Fiser that

McGrath openly made a negative remark about him during an NSRB meeting. Id. at 23.

*TVA filed a motion for summary decision before the Department of Labor in this case.
(Exibit 27). In denying TVA’s motion, the Administrative Law Judge (ALJ) held that one of the
undisputed facts of the case was that Fiser's 1993 DOL complaint was based on the new
procedures required by McGrath and McArthur. Order Denying Motion for Summary Decision,
Apr. 21, 1998, p. 2. (Exhibit 28).
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Although Fiser’s RIF notice stated that he was being RIFed from his position at Sequoyah,
his RIF was implemented by the Corporate organization, which was not the usual manner in which
TVA handled RIFs. Black TVA OIG Record of Interview, Jan. 11, 1994, p.1 (Exhibit 30).
Joe Bynum, the former Vice President of Nuclear Operations at TVA Corporate, told TVA OIG
agents that he believed Fiser had been RIFed from a Corporate position, not from his position at
Sequoyah. The basis for his belief was that the Chemistry position at Sequoyah still existed, had
not been eliminated in the reorganization, and that TVA could not properly RIF an individual from
a position that had not been eliminated. Bynum TVA OIG Interview transcript, Aug. 12, 1993,
p. 80-82 (Exhibit 13). This belief is supported by an April 27, 1993 memorandum from Bynum in
which he stated that each of the plants would implement the same organization, which included a
Chemistry Manager. (Exhibit 31). This memorandum directly contradicts the August 13, 1993
termination notice to Fiser, in which he was informed that his employment was terminated because
his Sequoyah Chemistry Manager position had been eliminated. (Exhibit 21).

TVA settled Fiser's complaint on April 7, 1994, because TVA management realized that
Fiser had been RIFed from a position, the Sequoyah Chemistry and Environmental Superintendent,
that he did not actually occupy. Brief in Support of Respondent’s Motion for Summary Decision,
filed before Department of Labor (Exhibit 27). See also Reynolds decl.§] 3, attachment to TVA
Brief. At the time of the RIF, Fiser had not been rotated back to Sequoyah, but remained in
Corporate Chemistry. Phillip Reynolds, the General Manager of Nuclear Human Resources (NHR),
stated that “[w]hen NHR informed TVA management that Mr. Fiser was being reduced in force
from a position which he did not actually occupy, TVA cancelled complainant’s RIF notice. . .”
Reynolds decl. 3. The stated reason for the error was that “NHR had not caught up with his
reassignments and had not issued official paperwork reflecting his new position.” Id.

As a result of the April 7, 1994 settlement agreement, Fiser was placed in the Chemistry

Program Manager position in Corporate Chemistry. (Exhibit 32) Upon his return, Ronald Grover,



8-
the Chemistry Manager, was his immediate supervisor. McArthur, the Technical Programs
Manager, was Grover’s supervisor, and Fiser’s second line supervisor. TVA argued in its brief that
McArthur was Fiser’s second line supervisor for approximately four months in 1994 and did not
retaliate against Fiser during that time. Brief p. 16. However, this is not entirely accurate.
McArthur attempted to poison the well for Fiser upon his return by telling Grover about Fiser's DOL
activities. Grover testified that McArthur told him that Fiser had filed a DOL complaint and that
Fiser had been secretly tape recording individuals at TVA during his DOL case. Grover DOL depo.,
p. 81-83 (Exhibit 33) ; Grover NRC Ol Interview, p. 55-56 (Exhibit 34). This attempt by McArthur
to influence Grover failed, as Grover stated that he would only judge Fiser based on his work
performance, and not on his past at TVA. Id. Moreover, given the short period of time that
McArthur was in Fiser’s chain of command upon his return to Corporate Chemistry and the fact that
TVA had just settled Fiser's DOL complaint, it is not surprising that McArthur did not immediately
attempt to retaliate against Fiser.

In the summer of 1994, the Corporate Staff underwent a reorganization, in which the
Corporate Chemistry and Environmental organizations were combined into a single organization
under one supervisor. Grover TVA OIG Record of Interview, July 11, 1996, p.1 (Exhibit 35).
Grover competed for and was selected as the Chemistry and Environmental Manager. Grover
NRC Ol Interview, p. 7 (Exhibit 34). Grover therefore became the selecting official for the
Chemistry and Environmental Protection Program Manager position for which Fiser competed and
was selected. Sam Harvey and E.S. Chandrasekaran (Chandra) were also selected as Chemistry
and Environmental Protection Program Managers. Organizational Chart, Radiology and Chemistry
Control, Feb. 13, 1995 (Exhibit 36). The intent behind combining the chemistry and environmental
function was to cross train the managers so that they could provide support in both those areas.
Grover depo., p. 75-76 (Exhibit 37). Fiser did not object to competing for this position because

there appeared to be a legitimate change in the position and because none of the individuals
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involved in his 1993 complaint were involved in the selection process. During this reorganization,
McArthur competed for and was selected as the Radiological Control (RadCon) Manager, a PG-11
position. As a result of this reorganization, McArthur ceased being Grover’s supervisor, and
instead became his peer. Grover NRC Ol Interview, p. 8-9 (Exhibit 34).

Although the intent of the 1994 reorganization was for the Chemistry and Environmental
Protection Program Managers to perform both environmental and chemistry functions, this intent
was never realized. Grover testified that Fiser, Harvey, and Chandra’s duties were 95 percent
chemistry, and only five percent environmental. Grover depo., p. 76-77 (Exhibit 37). The RadChem
managers at each of the sites confirmed that the Program Managers were not performing
environmental functions, but focused almost exclusively on chemistry functions. Cox depo.,
p. 10-11 (Exhibit 38); Corey depo., p. 14 (Exhibit 39); and Kent depo., p. 100-107 (Exhibit 40).

In October, 1995, Tom McGrath, the Chairman of the NSRB, was assigned as the Acting
General Manager of Operations Support when Don Moody, the incumbent in that position, became
ill. McGrath PEC, Nov. 22, 1999, p. 18 (Exhibit 41). The Corporate Chemistry organization fell
under McGrath’s supervision and McGrath became Fiser’s second line supervisor. Prior to this
time, McGrath had never served in Fiser's chain of command. McGrath NRC Ol Interview, p. 7-8
(Exhibit 42). Grover, Fiser’s first line supervisor, stated that on a few occasions, McGrath made
negative comments about Fiser. Grover perceived that McGrath’s negative perception of Fiser was
due to Fiser's DOL activities. Grover DOL Personal Interview Statement, p. 2 (Exhibit 43).

In early 1996, TVA Nuclear Corporate began the budget planning process for FY 1997,
combined with the development of the workforce planning effort for the year 2001. As a result of
this process, the goal was to cut approximately 17 percent from the budget in FY 1997, with an
overall reduction of approximately 40 percent by 2001. McGrath Predecisional Enforcement

Conference (PEC), Nov. 22, 1999, p. 19 (Exhibit 41). McGrath requested his subordinates to
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propose a FY 1997 budget and organization which would be a logical step in achieving the 2001
goals. Id. at 19. Grover developed a plan where the Corporate Chemistry organization could
reduce its FY 1997 budget by 17 percent without causing any of the incumbents to lose their jobs.
Grover DOL depo., p.36 (Exhibit 33). McGrath rejected this plan and insisted that Grover and
McArthur develop a plan that would accomplish the entire 40 percent reduction in the first fiscal
year. The Chemistry organization was the only organization that McGrath required to meet the
40 percent reduction within the first year. Id. at 52-53. In denying TVA’s motion for summary
decision, the DOL ALJ concluded that the one of the undisputed facts of the case was that only the
Chemistry organization was required reduce the budget by the entire 40 percent in the first fiscal
year. Order at 2 (Exhibit 28). See also TVA Nuclear Corporate 1996 Reorganization Chart
(Exhibit 44).

In the new organization, McGrath decided that the Chemistry and Radiological Control
groups should be combined under one manager, the Radiological Control and Chemistry
(RadChem) Manager. McGrath DOL Personal Interview Statement, p. 2 (Exhibit 45). In addition,
the environmental duties that fell under the Chemistry organization were transferred to a new
environmental group, and two “new” chemistry positions were identified. Id. at 3. The “new”
positions would be a Pressurized Water Reactor (PWR) Chemistry Program Manager position and
a Boiling Water Reactor (BWR) Chemistry Program Manager position. At the time of this decision,
there were three incumbent Chemistry Managers: Fiser, Harvey, and Chandra, and another
Program Manager who was performing the environmental duties. Grover depo., p. 76-77 (Exhibit
37). By requiring the full 40 percent reduction in the first fiscal year, McGrath ensured that one of
the three chemistry incumbents would lose a position.

In the spring of 1996, the possibility arose that Sam Harvey could be transferred to
Sequoyah, leaving only two managers in Corporate Chemistry. Although there is a dispute as to

who initiated the discussions on the transfer, Grover testified that Charles Kent, the RadChem
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Manager at Sequoyah, and Gordon Rich, the Chemistry Manager at Sequoyah, requested him to
look into the possibility of transferring Harvey to Sequoyah. Grover depo., p. 49 (Exhibit 37); TVA
OIG Record of Interview, July 11, 1996, p. 3 (Exhibit 35). Kent has made a number of contradictory
statements regarding whether Sequoyah had a vacancy in its chemistry organization at that time.
On August 15, 1996, Kent told TVA OIG that he had a vacant position at Sequoyah that Harvey
could have filled. Kent TVA OIG Record of Interview, Aug. 15, 1996, p. 1 (Exhibit 46). Kent again
stated that Sequoyah had a vacancy in the chemistry organization, the Technical Support
Supervisor, caused by the departure of Bruce Fender. Kent DOL Personal Interview Statement,
Apr. 18,1997, p. 1 (Exhibit 47); Kent NRC Ol Interview, p. 14-17 (Exhibit 48). Kent solicited Harvey
to work at Sequoyah because Kent wanted Harvey’s expertise in secondary chemistry. Kent DOL
Personal Interview Statement, Apr. 18, 1997, p. 2 (Exhibit 47). TVA later argued at the McGrath
PEC that no chemistry vacancy at Harvey’s level existed at Sequoyah during that time frame.
McGrath PEC transcript, Nov, 22, 1999, p. 27 (Exhibit 41). On this basis, TVA asserted that
transferring Harvey to Sequoyah would have involved a transfer of functions, which they allegedly
were not permitted to do. Id. at 27. Kent also stated during the TVA PEC that he told Grover that
he did not have a vacant position at Sequoyah, but that he would accept a transfer of Harvey to the
site. TVA PEC, Dec. 10, 1999, p. 106 (Exhibit 49). Kent recanted this explanation during his
deposition, in which he admitted that the vacancy existed. Kent depo., p. 113 (Exhibit 40). Kent’s
explanation for his earlier denial that Sequoyah had a vacancy was that, although the vacancy may
have been on the organizational chart, he did not feel that he had the flexibility to post the position.
Id. Kent did not post the vacancy, although the position remained on Sequoyah’s organization
chart and later was filled with another individual.

Once he received the request from Kent, Grover spoke to Ben Easley, the HR consultant

to Operations Support, to discuss the possible ways to transfer Harvey to Sequoyah. Easley told
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Grover that Kent could advertise the vacant position, seek a waiver of posting the position, or seek
a transfer of functions. Easley DOL Personal Interview Statement, Dec. 10, 1996, p. 5 (Exhibit 50).
Easley told Grover that he needed to discuss Sequoyah’s request with McGrath. Grover TVA OIG
Record of Interview, July 11, 1996, p . 3 (Exhibit 35). After speaking to Easley, Grover discussed
the transfer with McArthur and McGrath. According to Grover, McGrath blocked the transfer
because he wanted to keep Harvey’s expertise in Corporate Chemistry. Id. at 4. Grover also
stated that McGrath told him that he wanted Harvey to be available to compete for the PWR
Chemistry Program Manager position. Id. Grover stated that McGrath was adamant about keeping
Harvey in Corporate because McGrath looked at Harvey as the PWR expert. Grover NRC Ol
Interview, p. 25 (Exhibit 34). If Harvey had transferred to Sequoyah, then none of the incumbent
Corporate Chemistry Managers would have lost a position as a result of the reorganization.
Prior to the 1996 reorganization, Alan Sorrell served as the Acting RadChem Manager, with
Grover, the Chemistry and Environmental Manager, and McArthur, the RadCon Manager, as his
directreports. TVA Response to NRC Staff’s Third Set of Interrogatories and Document Requests,
p. 4. As part of the reorganization, McGrath decided to eliminate the two mid-level manager
positions held by Grover and McArthur and simply use the RadChem manager to directly supervise
the chemistry and radiological control managers. McGrath DOL Personal Interview Statement, p. 2
(Exhibit 45). Grover expressed his interest in applying for this position to McGrath. Grover NRC
Ol Interview, p. 16 (Exhibit 34). In fact, under TVA’s selection policies and procedures, Grover
could have been placed in that position without posting it for competition. As a result of a
settlement in a discrimination suit, TVA developed a waiver policy under which a manager could
seek a waiver of the posting requirements in order to place a qualified minority in that position.
Easley DOL Personal Interview Statement, p. 4 (Exhibit 50); Revised Selection/Waiver Policy
(Exhibit 51). As a well-qualified African-American graduate of the U.S. Naval Academy, Grover

could have been selected for the RadChem Manager position without competition.
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After it was determined that there would be a RadChem Manager, McArthur argued to
McGrath that he should be placed in that position because he had supervised those organizations
as the Technical Program Manager. McGrath then went to HR to discuss whether they could place
McArthur in the position without posting it. McGrath PEC transcript, Nov. 22, 1999, p. 22
(Exhibit 41). Ultimately, McGrath and HR decided to select McArthur for the position without
posting it for competition. Easley, the HR consultant to Operations Support, objected to this
decision, arguing that the position should have been posted for competition so both of the PG-11
managers, McArthur and Grover, could compete for the position. Easley DOL Personal Interview
Statement, Dec. 10, 1996, p. 4 (Exhibit 50); Easley NRC Ol Interview, p. 56 (Exhibit 52); and
Easley depo., p. 68-70 (Exhibit 53). Easley’s opinion was overruled by his superiors in HR and
McGrath. Boyles stated that Easley only raised his concern after the decision to transfer McArthur
had already been made. Because HR and McGrath had already determined that McArthur had
rights to the position, Boyles stated that there was no vacancy that they could post. McGrath PEC
transcript, Nov. 22, 1999, p. 35 (Exhibit 41). McGrath announced the selection of McArthur as the
new RadChem Manager to the rest of the organization on June 17, 1996, without notifying Grover
that he would not have the opportunity to compete for the position. Grover NRC Ol Interview, p. 34
(Exhibit 34).

TVA’s asserted basis for this decision has changed dramatically, and a number of times,
over the course of the five plus years since Fiser filed his complaint.* Initially, McGrath and TVA’s
HR representatives stated that McArthur was transferred into the RadChem position because it was
the same or similar to the Technical Programs Manager position he held from 1990 until he

became the RadCon Manager in 1994. McGrath DOL Personal Interview Statement, Apr. 17, 1997,

4

The Staff notes that NRC regulations prohibit TVA from providing incomplete or
inaccurate information, and that TVA is required to inform the NRC when it has done so. 10 C.F.R.
§50.9. TVA’s numerous, and mutually exclusive, explanations for the transfer of McArthur into the
RadChem position would appear contrary to that requirement.
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p. 3 (Exhibit 45); Boyles NRC Ol Interview, p. 22 (Exhibit 54). Boyles also stated that he had more
discretion under TVA policy as to whether senior level positions were required to be posted. He
stated that he had the ability to give McArthur the position without posting it and without comparing
the position descriptions because it was an executive level position, not a mid-level management
position. Id. at45. Atthe PEC on November 22, 1999, McGrath and Boyles floated another reason
why McArthur was given the position without posting it for competition. They stated that the
RadChem Manager position was not created as a result of the 1996 reorganization, but had been
recreated in 1995 and given to another individual. When that individual retired, then it was
determined that, since McArthur had held that position before, he was entitled to the position.
McGrath PEC Transcript, Nov. 22, 1999, p. 25 (Exhibit 41). McGrath also stated that he believed
that McArthur had rights to the RadChem Manager position in 1995 and should have been placed
in the position when it was first created. Id. at 25-6.

TVA has also argued that McArthur was transferred into this new position because HR
compared his “position description of record,” the Technical Programs Manager position from 1990,
with the new RadChem manager position description, and determined that they were sufficiently
similar to permit McArthur to transfer into the new position. Part of this argument is that McArthur
was not issued a position description in 1994 for the RadCon Manager position, and that, according
to TVA Counsel Brent Marquand, TVA is required by the Merit System Protection Board (MSPB)
to use the “official position description of record” when making determinations on transfers. TVA
PEC transcript, Dec. 10, 1999, p. 55, 61 (Exhibit 49). TVA has cited no MSPB cases which
imposed such a requirement. The “official position description of record,” according to TVA, was
the 1990 Technical Programs Manager position description, which was at least 2 years out of date.
McGrath PEC transcript, Nov. 22, 1999, p. 23 (Exhibit 41), and McArthur PEC transcript, Nov. 22,
1999, p. 31-32 (Exhibit 55). This position directly contradicts both Office of Personnel Management

(OPM) regulations and TVA policy. TVA’s personnel actions in a RIF situation are governed by
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regulations promulgated by OPM. In making a determination as to whether positions are similar
to each other, it is the duties performed or the actual functions of the job that determines whether
the positions are similar or not, not the “official position description of record.” 5 CF.R. § 351.403.
TVA’s Personnel Manual also requires an examination of the duties performed when making such
determinations. Additionally, TVA’s Personnel Manual requires the use of “accurate, up-to-date
job descriptions” when making determinations on similarity. Personnel Manual Instruction, PM
Section 7, “Reduction,” May 6, 1987, p. 14-15 (Exhibit 56) (emphasis added).

Boyles has also stated that he compared the RadChem Manager position with McArthur’s
1990 and 1994 position descriptions, which would have been impossible if McArthur had never
been issued a 1994 position description, as now asserted by TVA. Boyles DOL Personal Interview
Statement, May 22, 1997, p. 2 (Exhibit 57). Finally, most recently, in its discovery responses, TVA
has adopted the position that McArthur never officially assumed the RadCon Manager position, and
therefore that he was only the “acting” RadCon Manager, and his official position remained as the
Technical Programs Manager. TVA’s Response to NRC Staff’'s Third Set of Interrogatories and
Document Requests, p. 5. McArthur has stated numerous times that in 1994, due to a Corporate
reorganization, he became the RadCon Manager. McArthur has never testified that he was only
“acting” RadCon Manager. Reynolds and Boyles also testified that McArthur was appointed to the
RadCon Manager position in 1994.° Reynolds depo., p. 29-30 (Exhibit 58); Boyles depo., p. 41
(Exhibit 59).

McArthur stated in his NRC Ol interview that he had a position description for the RadCon
Manager position. McArthur NRC Ol Interview, p. 32-33 (Exhibit 60). Ben Easley, an HR
consultant, testified during his deposition that he had reviewed the RadCon Manager position

description. He also testified that if any person at TVA said that the position description did not

® Moreover, given that TVA apparently never “discovered” this theory until recently and no
one involved ever testified to it, it could not be the reason for actions that predated its invention.
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exist, that the person was covering something up and had gotten rid of the document. Easley
depo., p. 118-19 (Exhibit 53). It was only after the Staff pointed out to TVA during McArthur’s
deposition that McArthur himself testified that such a position description existed that TVA provided
a “draft” of the RadCon Manager position description, but asserted that the draft had never been
officially approved.

McArthur also testified that he wrote the position description for the RadChem Manager
position after he was selected for the position. McArthur depo., p. 69-70 (Exhibit 61); McArthur
NRC Ol Interview, p. 32 (Exhibit 60). This contradicts the statements by McGrath that they used
an existing RadChem Manager position description. It also contradicts TVA’s argument that it
compared the 1990 Technical Program Manager position description with the new position
description before making the decision to transfer McArthur into the position.®

As the new RadChem Manager, McArthur became the selecting official for the PWR and
BWR Chemistry Program Manager positions. Grover testified that if he had been the selecting
official for the PWR and BWR Chemistry Program Manager positions, he would have selected
Fiser for one of the positions. Grover NRC Ol Interview, 63-64 (Exhibit 34). Grover also stated that
he likely would have made the selection for the two positions on seniority, which would have
resulted in Fiser being retained at TVA. Id. Therefore, if Grover had been selected as the
RadChem Manager instead of McArthur, Fiser would not have lost his position in the
reorganization. This explains the machinations of TVA to assure that Grover, a well-qualified

minority, was precluded from consideration for the RadChem Manager position.

6

Moreover, at the TVA PEC, Boyles provided a comparison of the 1990 Technical
Programs Manager position description to the 1996 RadChem Manager position description. TVA
PEC, Dec. 10, 1999, p. 49-50 (Exhibit 49). An examination of the two position descriptions
demonstrates that they are far from interchangeable, as asserted by TVA. 1990 Technical
Programs Manager position description (Exhibit 84); RadChem Manager position description
(Exhibit 85).
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Prior to the full implementation of the reorganization, Grover remained the Chemistry and
Environmental Manager. Grover requested input from the three Chemistry Managers, Fiser,
Harvey, and Chandra, on drafting the PWR and BWR Chemistry Program Manager position
descriptions. Grover depo., p. 39-40 (Exhibit 37). After McGrath announced the reorganization
in an “all hands” meeting on June 17, 1996, during which he officially named McArthur as the
RadChem Manager and stated that the chemistry positions would be advertised for competition,
Fiser went to Easley in HR. Fiser stated that he felt that the PWR position was the same position
he had held when he returned to TVA after the settlement of his 1993 DOL case and that he should
be transferred into the position. He also stated that he would file a DOL complaint if TVA decided
to post the position. Easley DOL Personal Interview Statement, p. 3 (Exhibit 50).

In response to Fiser’s concern, Boyles stated that HR requested Labor Relations and the
Office of the General Counsel to review the 1994 settlement agreement. McGrath PEC transcript,
Nov. 22, 1999, p. 42 (Exhibit 41). Brent Marquand, in TVA’s Office of the General Counsel,
concluded that the settlement agreement did not guarantee Fiser that particular position or
continued permanent employment with TVA. Additionally, Marquand asserted that Fiser had
abandoned the position he had taken in the settlement by competing for and accepting another
position during the 1994 reorganization. 1d. at 43-44.

TVA then decided that the PWR Chemistry Program Manager position should be posted.
TVA employees have given conflicting reasons for the decision to post the position. Boyles stated
that one factor HR considered in making the determination that the Chemistry positions should be
posted was that three or four incumbents would be competing for two positions, and HR wanted
each of them to have an equal chance to compete for the position. Boyles TVA OIG Record of
Interview, July 10, 1996, p. 2 (Exhibit 62). In his deposition, Boyles denied that this was a
consideration in making the determination that the positions should be posted. Boyles depo.,

p. 22-23 (Exhibit 59). Easley stated that he conducted a comparison of the two positions and
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determined that half of the functions were being eliminated. Easley DOL Personal Interview
Statement, p. 2 (Exhibit 50). Therefore, TVA argued that the PWR Chemistry Program Manager
position was substantially different from the Chemistry and Environmental Protection Program
Manager position and must be posted.

Although all of the environmental duties were eliminated in the PWR Chemistry Program
Manager position description, the removal of those duties did not cause a substantial change to
the position. Easley stated that if a position changes by more than 35 percent, then it is a new
position and must be posted for competition. However, if 65 percent or more of the position
remains the same, the incumbent would have rights to the position and it would not be posted.
Easley DOL Personal Interview Statement, Dec. 10, 1996, p. 1 (Exhibit 50). Grover testified that
the three Chemistry and Environmental Protection Program Managers performed 95 percent
chemistry work and only five percent environmental work. Grover depo., p. 77 (Exhibit 37). The
RadChem Managers from each site, Kent at Sequoyah, Corey at Browns Ferry, and Cox at Watts
Bar, all confirmed that the three managers performed very little environmental work. Cox depo.,
p. 10-11(Exhibit 38); Corey depo., p. 14 (Exhibit 39); and Kent depo., p. 100-107 (Exhibit 40).
Reynolds testified that, when performing a comparison between position descriptions, each listed
function should not be given equal weight, but that the HR consultant should determine the
appropriate weight for each function in consultation with the manager. Reynolds depo., p. 42
(Exhibit 58). Grover testified that both McArthur and the HR representatives were aware that the
three chemists were not performing environmental functions. Grover depo., p. 77-78 (Exhibit 37).

In early June, 1996, David Voeller, the Watts Bar Chemistry Manager, received two
telephone calls from Sam Harvey. During the first call, on June 3, 1996, Voeller testified that
Harvey stated that he would be working more closely with Voeller at Watts Bar as the PWR

Chemistry Program Manager. When Voeller questioned whether the positions would be posted,
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Harvey stated that the position would be posted and interviews conducted “to keep it legal.” Voeller
also testified that Harvey stated that he felt sorry for Fiser as the odd man out. Voeller depo., p. 13
(Exhibit 63). Voeller informed Fiser of this conversation, who then passed along his concern to
Grover that Harvey had been preselected for the PWR Chemistry Program Manager position.
Grover depo., p. 55-57 (Exhibit 37). Grover spoke to Voeller about Harvey’s statements, and then
had a discussion with Harvey in which he instructed Harvey to speak to Voeller again. |d. at 57.
A week later, on June 10, 1996, Harvey again called Voeller. During this conversation, Harvey
stated that he thought that he may or may not get the job in Corporate, and that he might need
assistance from Voeller in finding another position. Voeller depo., p. 21 (Exhibit 63). Voeller took
notes of each of his conversations with Harvey in his Day Planner. (Exhibit 64). Voeller testified
that he thought someone had talked to Harvey in the intervening week and that Harvey was
attempting to backtrack. Voeller depo., p. 23 (Exhibit 63). Harvey denies having been told by
anyone that he was preselected for the position. Harvey DOL Personal Interview Statement, p. 1
(Exhibit 64).

As the selecting official for the PWR Chemistry Manager position, McArthur was in charge
of the selection process. Initially, McArthur decided that the three site RadChem Managers, Kent
at Sequoyah, Corey at Browns Ferry, and Cox at Watts Bar, should serve as a Selection Review
Board (SRB) to interview the candidates for all of the vacant positions. McArthur NRC Ol Interview,
p. 39 (Exhibit 60). The rationale behind using these three managers was twofold. First, they were
the “customer” of corporate chemistry. Second, Harvey worked closely with Sequoyah, Fiser with
Watts Bar, and Chandra with Browns Ferry. By using the RadChem Managers from each of these
sites, each applicant for the position would have one member of the SRB who was familiar with his
recent work performance. Grover NRC Ol Interview, p. 51-52 (Exhibit 34).

Due to a scheduling conflict, Cox was unable to serve on the SRB. Easley and Grover told

McGrath and McArthur that the interviews should be rescheduled so that Cox could attend, noting
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that it was important to have a representative from each site. Easley depo., p. 87-88 (Exhibit 53);
Grover NRC Ol Interview, p. 51-52 (Exhibit 34). McGrath and McArthur refused to reschedule and
failed to get a representative from Watts Bar to serve on the SRB. McGrath stated that he did not
think it would be appropriate to reschedule the interviews because Cox said that he would select
Fiser for one of the positions. McGrath NRC Ol Interview, p. 19 (Exhibit 42). McArthur felt that Cox
had demonstrated a bias in favor of Fiser, although he did not perceive Kent’s earlier attempt to
have Harvey transferred to Sequoyah as evidencing a bias in favor of Harvey. McArthur NRC Ol
Interview, p. 40-41 (Exhibit 60); McArthur PEC, Nov. 22, 1999, p. 23 (Exhibit 55). These
statements by McArthur and McGrath are disingenuous, since Cox stated that he did not make a
statement regarding Fiser until the morning of the interviews. TVA PEC, Dec. 10, 1999, p. 76-77
(Exhibit 49). To replace Cox, McGrath asked Rick Rogers from Corporate Technical Support to
serve as the third member of the board. McGrath NRC Ol Interview, p. 20 (Exhibit 42). Therefore,
the final composition of the SRB was Kent, the individual who had recently campaigned to have
Harvey transferred to Sequoyah, Corey, who worked with Chandra at Browns Ferry, and Rogers,
an engineer with no chemistry background.

McArthur and the HR consultant, Easley, prepared the selection notebooks to be used by
the SRB during interviews. These notebooks did not contain the candidates’ performance
appraisals. There is conflicting testimony as to whether or not performance appraisals are placed
in the selection notebooks. Easley stated that the last three performance appraisals should be
included in the selection package, and that if the employee did not submit them, he would add them
to the selection package. Easley NRC Ol Interview, p. 24 (Exhibit 52). Westbrook stated that she
only included the performance appraisals if the employee had submitted them with their application.
Westbrook NRC Ol Interview, p. 12 (Exhibit 66). A review of Fiser and Harvey’s performance

appraisals from 1994 through 1996 demonstrates that Fiser was a stronger performer during that
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time frame than Harvey. Fiser’'s performance appraisal from Grover for FY 1995 indicates that
Grover felt that Fiser was a strong performer. Fiser received a rating of “exceeds expectations”
in six of 14 performance objectives. He received a rating of “meets expectations” for the other
eight performance objectives. Fiser 1994-1995 Performance Appraisal (Exhibit 67). By contrast,
Harvey received a rating of “exceeds expectations” in only two of the 14 performance objectives.
Harvey received a rating of “meets expectations” for the other 12 performance objectives. Harvey
1994-1995 Performance Appraisal (Exhibit 68). None of the members of the SRB had the
opportunity to review these appraisals.

The morning of the interviews, the three site RadChem Managers and McArthur attended
a “peer team” meeting. At the conclusion of that meeting, and just prior to the interviews for the
PWR Chemistry Program Manager position, Kent made a statement about Fiser's DOL complaint
to McArthur. McArthur PEC transcript, Nov. 22, 1999, p. 51 (Exhibit 55). Kent has testified that
he told McArthur that, in light of Fiser naming McArthur as a discriminating official in the DOL
complaint, perhaps he should not say anything during the interviews. TVA PEC, Dec. 10, 1999,
p. 113 (Exhibit 49). Kent made this statement in front of at least one other member of the SRB,
Corey. Id. at 114. There is no evidence that Rogers heard this statement. Therefore, at least two
members of the SRB and the selecting official had knowledge of Fiser's DOL complaint going into
the interviews.

McGrath and TVA’s HR representatives have stated that they wanted the selection process
to be fair and impartial. McGrath PEC transcript, Nov. 22, 1999, p. 71 (Exhibit41). Therefore, they
did not want anyone who had been intimately involved with Fiser's DOL activities to be involved in
the selection process. McGrath Response to Notice of Violation, (Exhibit X); McGrath NRC Ol
Interview, p. 24 (Exhibit 69). The only action taken to remove an individual from the selection
process was Easley, in consultation with Boyles, recusing himself from the SRB for the chemistry

positions because of his involvement in and knowledge of Fiser's DOL activities. TVA PEC,
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Dec. 10, 1999, p. 89 (Exhibit 49). In fact, despite the assertions that they wanted the selection
process to be impartial, McGrath and HR permitted one of the management officials involved in the
1996 complaint, McArthur, to continue to serve as the selecting official. Additionally, McArthur was
intimately involved in Fiser's 1993 complaint: he demoted Fiser during his rotation as Corporate
Chemistry Manager, he was Fiser's supervisor when he was RIFed in 1993, and he was
interviewed by TVA OIG during its investigation of Fiser's complaint. Kent was also allowed to
serve on the SRB, although he had also been involved with and interviewed by TVA OIG for Fiser’s
1993 complaint.

As the selecting official, McArthur drafted the interview questions for each position, including
the PWR Chemistry Program Manager. McArthur PEC, Nov. 22, 1999, p. 23 (Exhibit 55). The
SRB asked the candidates three technical questions, one on molar ratio, one on the INPO
Chemistry Index, and one on denting. PWR Interview Questions (Exhibit 70).” Grover testified that
each of these questions related to secondary chemistry, and that none of the interview questions
related to primary chemistry. Grover depo., p. 66 (Exhibit 37). Grover also testified that, although
Fiser had good experience across the board, his main strength was primary chemistry. |d. at
81-82. On the other hand, Harvey’s main strength was secondary chemistry, and Harvey was
specifically working on projects at Sequoyah in the areas of denting and molar ratio. Id. at 82. The
Staff notes that the question on molar ratio was added as an interview question on the day of the
interviews by Kent, the same manager who had a few months earlier requested to have Harvey
transferred to Sequoyah. Molar ratios generally relate to denting, which was already included as
one of the interview questions.

Each candidate for the PWR Chemistry Program Manager position was asked the same

questions, by the same SRB member, during the interviews. The SRB members took notes on the

" The candidates for the PWR Chemistry Program Manager position were asked the circled
questions on the question sheet.
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candidates’ responses, and then filled out a score sheet. The candidates were rated on a scale
of one to ten for each question.® TVA PEC, Dec. 10, 1999, p. 79 (Exhibit 49). At the conclusion
of each interview, the SRB members discussed the candidates’ responses and their strengths and
weaknesses. Milissa Westbrook, the HR consultant who sat in on the interviews, took notes on
these discussions. Id. at 80. Atthe end of the interviews, Easley collected the selection notebooks
from the SRB members, which contained their score sheets for each candidate. Id. at 79. After
calculating the scores, Easley informed McArthur of the results. Fiser was scored last by each of
the SRB members. (Exhibit 71).

There is some dispute among TVA employees about the appropriate way to analyze
candidates during interviews by an SRB. Corey and Easley stated that a board member should
evaluate the candidates based solely upon the answers given during the interviews, ignoring any
personal knowledge he may have of the candidate’s past performance. TVA PEC Dec. 10, 1999,
p. 132-33 (Exhibit 49); Easley depo., p. 94 (Exhibit 53). Further, Boyles and Corey stated that if a
Nobel laureate had a bad interview and a chemistry student had a strong interview, then under the
SRB process, the chemistry student would be hired. TVA PEC transcript, Dec. 10, 1999, p. 134
(Exhibit 49). However, during depositions, Boyles testified that a member of the selection board
should identify the top-performing candidate, including consideration of the past performance of
the candidates. Boyles also stated that discussion of a candidate’s performance, either positive
or negative, is acceptable. Boyles depo. p. 78-79 (Exhibit 59).

McArthur stated that he made the selections based on the scores given by the SRB.
McArthur PEC, Nov. 22, 1999, p. 24 (Exhibit 55). Therefore, he selected Harvey for the PWR

Chemistry Program Manager position. McArthur did not follow the procedures set forth in TVA’s

8 There were no rating criteria to discriminate between an answer that deserved a 10 and
one that deserved a five. Each member had carte blanche to record whatever subjective scores
he felt were appropriate.
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selection policies. BP-102, issued September 30, 1993, required the selecting manage to review
the interview results, the past performance of the candidates, and references. BP-102 (Exhibit 72).
McArthur stated that he simply took the Board’s results for every vacant position. McArthur PEC,
Nov. 22, 1999, p. 24 (Exhibit 55).

As a result of TVA’s failure to select Fiser for a position in the new organization, Fiser
received a notice of assignment to TVA Services on August 30, 1996. This notice gave Fiser two
options: he could resign from TVA and accept severance pay, or he could be assigned to TVA
Services for up to one year. (Exhibit 73). Rather than remain in TVA Services, where it would be
unlikely that he would find another TVA position that would not be blocked by the individuals who
had discriminated against him in the past, Fiser decided to resign his position and accept
severance pay. Fiser resigned effective September 5, 1996. (Exhibit 74).

TVA OIG investigated Fiser's 1996 DOL complaint and concluded that TVA had not
retaliated against Fiser for engaging in protected activities. In litigating the complaint before DOL,
TVA filed a motion for summary decision, which the Administrative Law Judge denied. Motion for
Summary Decision (Exhibit 27). The ALJ concluded that there were ample disputes of material fact
involved in Fiser's complaint. DOL Order Denying Motion for Summary Decision (Exhibit 28).
Following that DOL decision, TVA decided to settle the 1996 complaint with Fiser, ending the DOL
litigation.

NRC Ol then began its investigation of Fiser's 1996 DOL complaint. After a review of the
evidence gathered by NRC Ol, the Staff determined that an apparent violation had occurred.
(Exhibit 75). The Staff then conducted individual Predecisional Enforcement Conferences for
McArthur and McGrath on November 22, 1999, and another PEC for TVA on December 10, 1999.
On February 7, 2000, the Staff issued a Notice of Violation and Proposed Imposition of Civil
Penalty to TVA. (Exhibit 76). TVA was assessed a Civil Penalty of $110,000 for its violation of

10 C.F.R. § 50.7. After TVA denied the Notice of Violation and Proposed Imposition of Civil
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Penalty, the Staff issued an Order imposing a Civil Monetary Penalty of $110, 000. (Exhibit 77).

By letter dated June 1, 2001, TVA requested a hearing on this matter. (Exhibit 78).

DISCUSSION
A. Legal Standards Governing Motions for Summary Decision
1. TVA Failed to File a Proper Motion for Summary Decision

TVA’s motion for summary decision fails to follow proper procedures as set forth in
10 C.F.R. § 2.749(a). The regulation provides that any party to a proceeding may move for a
decision in that party’s favor as to the matters involved in the proceeding. The moving party is
required to “annex to the motion a separate, short, and concise statement of the material facts as
to which the moving party contends that there is no genuine issue to be heard.” TVA did not annex
a statement of undisputed material facts to its motion for summary decision. Therefore, the Staff
requests that the Board deny TVA’s motion for summary decision for failure to comply with
regulatory requirements.

2. Legal Standard for Motions for Summary Decision

The Board may grant a motion for summary decision pursuant to 10 C.F.R. § 2.749 “if the
filings in the proceeding, depositions, answers to interrogatories, and admissions on file, together
with the statements of the parties and the affidavits, if any, show that there is no genuine issue as
to any material fact.” 10 C.F.R. § 2.749(d). In considering a motion for summary decision under
section 2.749, the Board may apply the rules and standards established by the Federal courts for
granting or denying a motion for summary judgment under Rule 56 of the Federal Rules of Civil

Procedure. Advanced Medical Systems, Inc., (One Factory Row, Geneva, Ohio 44041), CLI-93-22,

38 NRC 98, 102 (1993). See also Alabama Power Co. (Joseph M. Farley Nuclear Power Plant,

Units 1 & 2), ALAB-182, 7 AEC 210, 217 (1974).
The party seeking summary judgment bears the burden of showing the absence of a

genuine issue of any material fact, and the evidence must be viewed in the light most favorable to
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the party opposing summary judgment. Advanced Medical Systems, 38 NRC at 102. See also,

Poller v. CBS, Inc., 368 U.S. 464, 473 (1962), and Kerr-McGee Chemical Corp., (West Chicago

Rare Earths Facility), ALAB-944, 33 NRC 81, 144 (1991). The party opposing the motion for
summary decision must make a sufficient showing of each element of the case on which it has the

burden of proof. Celotex Corp. v. Catrett, 477 U.S. 242, 323 (1986).

B. Legal Standards Governing Section 50.7 Violations

As will be more fully developed in the Staff’s pre-hearing brief to be filed on March 1, 2001,
the NRC has construed the general provisions of the Atomic Energy Act of 1954 (AEA), as
amended, to confer the authority to take enforcement action against licensees who discriminate
against their workers for raising safety concerns. In 1973, under the authority of section 161 of the
AEA, the Atomic Energy Commission promulgated 10 C.F.R. § 19.16(c) (later replaced by
10 C.F.R. § 19.20), which prohibited licensees from discriminating against any employee who
engaged in specified protected activities concerning radiological working conditions.

Subsequently, both the Atomic Safety and Licensing Board and the Atomic Safety and
Licensing Appeal Board concluded that the AEA provided the Commission with the authority to take

action against a nuclear reactor licensee for discriminating against an employee for raising a safety

issue. Union Electric Co. (Callaway Plant, Units 1 & 2), LBP-78-31, 8 NRC 366 (1978), ALAB-527,
9 NRC 126 (1979). In that case, Union Electric refused to permit the NRC to investigate
allegations that a Union Electric contractor had fired a construction worker because he raised a
safety issue to an NRC inspector. In response to Union Electric’s refusal to cooperate with the
investigation, the Staff issued an order to show cause why construction should not be suspended
until the investigation was permitted. The Licensing Board held that the AEA provided the
Commission with such investigatory authority, and ordered the suspension of Union Electric’s
construction permits until the licensee cooperated with any necessary NRC investigations. 8 NRC

at 374-79. The Appeal Board further held that the AEA provides the NRC with the authority to
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investigate alleged discriminatory actions and to take appropriate enforcement action against any
licensee who engages in such discriminatory behavior. 9 NRC at 133-39.

Although the AEA provides the Commission with the authority to take enforcement action
against a licensee for discriminatory behavior, the Commission lacks authority to award a personal
remedy to an employee against whom a licensee has discriminated. Consequently, in 1978,
Congress enacted section 210 (now section 211) of the Energy Reorganization Act of 1974 (ERA).
42 U.S.C. § 5851. Section 210 prohibited taking an adverse action against an employee who has
engaged in protected activity if the protected activity was a contributing factor in the adverse action.
The Appeal Board in Callaway emphasized that section 210 was not intended to abridge the
Commission’s authority under the AEA to take enforcement action against an NRC licensee.
Instead, section 210 was intended to give the Department of Labor new authority, complementary
to the NRC’s authority, to grant a personal remedy to an employee who was the victim of
discrimination. 9 NRC at 133-39. Congress later enacted the Energy Policy Act of 1992, which
amended and renumbered section 210 as section 211. 42 U.S.C. § 5851.

Following the enactment of section 210 and the Licensing Board and Appeal Board
decisions in Callaway, in 1982 the Commission promulgated comprehensive regulations prohibiting
all NRC licensees from discriminating against their employees for engaging in protected activities.
47 Fed. Reg. 30452 (July 14, 1982). The identical prohibition appears in 10 C.F.R. §§ 30.7, 40.7,
50.7,60.9, 61.9,70.7,72.10, and 76.7. These regulations implement the Commission’s authority
under the AEA, as well as section 211, and therefore, the Commission has the authority to issue
civil penalties for their violation pursuant to section 234 of the AEA.

This proceeding involves a violation of section 50.7, which prohibits a licensee from taking
action against an individual because he engaged in protected activity, by TVA for its failure to select
Fiser for a Chemistry position because he had engaged in earlier protected activities. Protected

activities include, but are not limited to: 1) notification to an employer of a violation of the ERA or
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the AEA, 2) refusal to engage in a violation of the ERA or AEA; 3) testimony before Congress, or
at any Federal or State proceeding regarding the ERA or AEA; 4) commencement of a proceeding
under the ERA or AEA or a proceeding for the administration or enforcement of any requirement
imposed by the ERA, AEA, or implementing regulations; 5) testimony in any such administration
or enforcement proceeding; and 6) assistance or participation in such a proceeding. 10 C.F.R.
§ 50.7(a). See also section 211(a) of the ERA.

Since the NRC promulgated section 50.7 under the authority of both the AEA and the ERA,
the NRC is not bound by the Department of Labor's (DOL’s) interpretation of section 211 in
construing section 50.7. Rather, DOL decisions construing section 211 can be instructive when
analyzing a violation of 10 C.F.R. § 50.7. Section 211 closely parallels the language in section 703
of Title VIl of the Civil Rights Act of 1964, as amended. 42 U.S.C. § 2000e et seq. In adjudicating
section 211 cases, DOL has generally adopted the case law developed by the Supreme Court
under Title VIl and other anti-discrimination statutes, and the staff believes that is appropriate. The
Supreme Court set forth the appropriate elements and the allocation of the burden of proof for Title

VII discrimination cases in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). The Court

further clarified the elements and burdens in Texas Dept. of Community Affairs v. Burdine,

450 U.S. 248 (1981). Under McDonnell Douglas and Burdine, the complainant (or, in this case,
the Staff) must initially establish a prima facie case of discrimination. The complainant must
establish four elements to make a prima facie case: 1) that he engaged in protected activity;
2) that the employer took an adverse action against him; 3) that the decision makers had
knowledge of the complainant’s protected activity; and 4) that there was a nexus between the

complainant’s protected activity and the adverse action. Bechtel Constr. Co. v. Sec’y of Labor,

50 F.3d 926, 933-34 (11th Cir. 1995). See also Overall v. Tennessee Valley Authority, ARB Case

Nos. 98-111, 98-128, 2001 DOL Ad. Rev. Bd. LEXIS 31 (ARB, Apr. 30, 2001).
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Once the complainant has established a prima facie case of discrimination, the burden
shifts to the employer to articulate a legitimate, nondiscriminatory reason for the adverse action.
This is a burden of production, not of persuasion. Burdine, 450 U.S. at 254-55. The employer’s
burden is satisfied if it explains what it did or produces evidence of a legitimate, nondiscriminatory
reason for its action. Id. at 256. Once the employer meets this burden, the complainant must
establish that the reason proffered by the employer is a pretext for discrimination. The complainant
may satisfy this burden by producing evidence that a discriminatory reason motivated the employer

or by demonstrating that the proffered reason was false. Id., and Reeves v. Sanderson Plumbing

Products, Inc., 530 U.S. 133, 147 (2000).

C. TVA has failed to establish that there are no genuine issues of undisputed material

fact.

TVA has failed to meet its burden of establishing that there are no genuine issues of
undisputed material fact.” TVA'’s brief in support of its motion for summary judgment utterly fails
to address many of the disputed issues in this case. TVA concedes that the Staff has met two of
the four elements of a prima facie case of discrimination. TVA admits that Fiser's 1993 DOL
complaint constitutes protected activity and that the failure to select Fiser for the PWR Chemistry
Program Manager position constitutes an adverse action. TVA fails to address the fact that
McArthur had knowledge of Fiser's protected activity, instead choosing to focus solely on
McGrath’s alleged lack of knowledge. The present action is against TVA, not against either
McArthur or McGrath. Therefore, knowledge by McArthur, the selecting official, is sufficient to
satisfy this element of the prima facie case. Finally, TVA asserts that the Staff cannot establish

a causal nexus between Fiser’s protected activities and the adverse action. TVA relies solely on

® TVA also filed a Motion for Summary Decision before the Department of Labor in Fiser’s
1996 discrimination case. (Exhibit 27). The Administrative Law Judge denied TVA’s motion,
concluding that there was sufficient evidence to raise genuine issues of material fact. Order
Denying Motion for Summary Decision, April 21, 1998 (Exhibit 28).
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the argument that there was no temporal proximity between the protected activities and the adverse
action, ignoring all other evidence of discriminatory intent against Fiser.

D. The Staff has established a prima facie case of discrimination.

In order to establish a prima facie case of discrimination, the Staff must show: 1) that Fiser
engaged in protected activities; 2) that TVA took an adverse action against Fiser; 3) that the
decision makers had knowledge of Fiser’'s protected activities; and 4) that Fiser's protected

activities were a contributing factor in the adverse action. McDonnell Douglas Corp. v. Green,

411 U.S. 792, 802 (1973); Larry v. Detroit Edison Co., 86-ERA-32 (Sec’y June 28, 1991) . The

evidence in this case clearly and strongly establishes each element of the prima facie case of
discrimination.

1. Fiser engaged in protected activities.

Fiser engaged in a number of protected activities during his tenure at TVA. Itis undisputed
that Fiser engaged in protected activity when he filed a DOL complaintin 1993. See Briefat5. The
acknowledgment by TVA that Fiser engaged in protected activity is sufficient to meet the Staff’s
burden on this element of the discrimination complaint. However, TVA also argues that it is
undisputed that Fiser did not engage in any further protected activities. The evidence in this case
is more than adequate to establish a dispute of material fact as to whether Fiser engaged in other
protected activities.

In his 1993 DOL complaint and the letter to Senator Sasser from Fiser, Jocher, and
Matthews, Fiser identified three areas of protected activities in which he engaged. Two of these
areas involved the identification of a problem with the Chemistry program and the initiation of a
SCAR in order to correct that problem. 1993 Complaint (Exhibit 22); Sasser letter (Exhibit 25).
Raising a safety concern and utilizing an employer’s corrective action process is a protected activity
under 10 C.F.R. § 50.7. The third area of protected activity identified in the 1993 DOL complaint

and the letter to Senator Sasser involved a dispute over proper implementation of an NRC
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requirement. Fiser and Jocher disagreed with Sequoyah plant management over the proper
implementation of the three hour requirement for conducting post-accident sampling system
(PASS) analyses, and ultimately sought input from the NRC to resolve the dispute. 1993 Complaint
(Exhibit 22); Sasser letter (Exhibit 25). Failure to properly implement the requirement could have
resulted in a violation by TVA, and Fiser and Jocher’s insistence upon confirming the appropriate
implementation constitutes protected activity.'®

The letter to Senator Sasser itself constitutes protected activity under 10 C.F.R. § 50.7.
Fiser, Jocher, and Matthews also forwarded copies of this letter to individuals at the NRC.
Informing a member of Congress or the NRC of safety concerns or of discriminatory behavior by
an NRC-licensed employer constitutes protected activity.

Finally, Fiser engaged in protected activity when he refused to implement procedures
regarding chemistry data trending as demanded by McGrath, McArthur, and Peterson of the NSRB.
Fiser stated that he believed that, with the current chemistry equipment, it would be difficult to
impossible to meet the requirements of such a procedure. Fiser depo., p. 128-29 (Exhibit 12).
While Fiser did not object to providing the trends, he believed that implementation of a formal
procedure would result in TVA being in violation of the procedure each time that the trends could
not performed each day. Id. at 131. Refusal to engage in behavior which would result in a violation
of the AEA or the ERA constitutes protected activity under 10 C.F.R. § 50.7.

2. TVA took an adverse action against Fiser.

TVA does not dispute that the removal of Fiser from his position as Chemistry and
Environmental Protection Program Manager and failing to select him for the PWR Chemistry
Program Manager was an adverse action. The Department of Labor has also accepted that the

involuntary transfer of a TVA employee into the TVA Services Organization (at other times named

' The correctness of Fiser and Jocher’s position was confirmed by the NRC. Fiser 1993
DOL Complaint. (Exhibit 22).
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the Employee Transition Program) constitutes an adverse action. See Overall v. Tennessee Valley

Authority, 97-ERA-53 (ALJ Apr. 1, 1998), adopted as modified by 2001 DOL Ad. Rev, Bd. LEXIS

31 (ARB Apr. 30, 2001).

3. McArthur and McGrath had knowledge of Fiser’s protected activities.

The evidence in this case firmly establishes that both McArthur and McGrath had knowledge
of some or all of Fiser’s protected activities. Inits brief, TVA asserts that there is no evidence that
McGrath knew of Fiser's 1993 DOL complaint and that this fact alone means that the Staff cannot
establish this element of a discrimination case against TVA."

First, there is evidence in the record that McGrath knew about Fiser's 1993 complaint prior
to the filing of his 1996 DOL complaint. In his deposition, McGrath admitted that he had likely seen
newspaper articles about the Jocher case, at least one of which also discussed Fiser's 1993
complaint. McGrath depo., p. 50 (Exhibit 79); Dayton Herald News article, (Exhibit 80). Second,
the 1993 DOL compilaint is not the only protected activity in which Fiser engaged. As noted above,
Fiser engaged in a wide range of protected activities, at least two of which were known to McGrath
-- the dispute over trending, and the dispute over the three hour PASS requirement. McGrath PEC
transcript, Nov. 22, 1999, p. 83-86 (Exhibit 41). McGrath stated that he was aware of the PASS
issue and attended NSRB and other meetings at which this issue was discussed. McGrath NRC
Ol Interview, p. 11 (Exhibit 42). Additionally, it is simply not credible that McGrath, as Chairman
of the NSRB, would have been unaware that a subordinate member of the NSRB, McArthur, had
been requested to respond to allegations about problems in the Sequoyah Chemistry department
contained in the Sasser letter and in particular an allegation that the NSRB had made a material

false statement to the NRC. (Exhibit 26).

" ltis important to note that TVA did not argue in its Motion for Summary Decision before
the Department of Labor that McGrath lacked knowledge of Fiser's 1993 DOL compilaint.
(Exhibit 27). Additionally, the ALJ, in denying the Motion for Summary Decision, concluded that
this element of the prima facie case was not in dispute. DOL Order, p. 5 (Exhibit 28).
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The Staff notes that this is the fourth recent discrimination case in which TVA argued that
the decision makers lacked knowledge of the complainant’s protected activity. In each of the first
three cases, tried before the Department of Labor, both the ALJ and the ARB rejected TVA’s
ignorance defense and concluded that the relevant decision makers had knowledge of the

complainant’s protected activity by virtue of their positions at TVA. See Overall v. Tennessee

Valley Authority, 97-ERA-53 (ALJ Apr. 1, 1998) (ARB Apr. 30, 2001); Jocher v. Tennessee Valley

Authority, 94-ERA-24, (ALJ July 31 1996) (ARB June 24, 1996); and Klock v. Tennessee Valley

Authority, 95-ERA-20 (ALJ Sept. 29, 1995) (ARB May 30, 1996). The Board should likewise reject
TVA'’s ignorance defense in this case.

Even if the Board accepts TVA’s argument that McGrath lacked knowledge of Fiser's
protected activity, TVA is still not entitled to summary judgment. At the most, this would mean that
McGrath was cleared of wrongdoing; it would have no impact on TVA'’s violation because there is
no dispute that McArthur, the other wrongdoer in this case, had knowledge of Fiser’s protected
activities. In 1994, a TVA OIG investigator interviewed McArthur about his knowledge of the facts
surrounding Fiser’s 1993 DOL complaint. McArthur TVA OIG Record of Interview, Jan. 10, 1994
(Exhibit 17). After the 1993 complaint was settled, McArthur discussed Fiser's DOL complaint with
Grover, who would be Fiser’s supervisor upon his return to Corporate Chemistry. Grover DOL
depo., p. 81-82 (Exhibit 33); Grover NRC Ol Interview, p. 55-56 (Exhibit 34). Additionally, McArthur
was aware of some of Fiser’s other protected activities, including the dispute with McGrath and the
NSRB regarding the chemistry data trends and the dispute over the application of the three hour
requirement for conducting PASS analyses. McArthur DOL Personal Interview Statement, Apr. 24,

1997, p. 5 (Exhibit 45).
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4. Fiser's protected activities were a contributing factor in TVA’s failure to select
him as PWR Chemistry Program Manager.

TVA argues that the Staff cannot establish a causal nexus between the failure to select
Fiser for the PWR Chemistry Program Manager position and Fiser’s earlier protected activities.
TVA rests its argument solely on the alleged lack of temporal proximity between Fiser's
nonselection and his 1993 DOL complaint. Temporal proximity between protected activity and an
adverse action may provide an inference that the protected activity was the likely reason for the

adverse action. Kachmar v. Sungard Data Systems, Inc., 109 F.3d 173, 177 (3d Cir. 1997) (citing

Zanders v. National R.R. Passenger Corp., 898 F.2d 1127, 1135 (6th Cir 1990)). However, "the

passage of time is not legally conclusive proof against retaliation.” Robinson v. SEPTA,

982 F.2d 892, 894 (3d Cir. 1993). The Kachmar court succinctly addressed this issue:

[ilt is important to emphasize that it is causation, not temporal proximity itself, that
is an element of plaintiff's prima facie case, and temporal proximity merely provides
an evidentiary basis from which an inference can be drawn. The element of
causation, which necessarily involves an inquiry into the motives of an employer, is
highly content-specific. When there may be valid reasons why the adverse
employment action was not taken immediately, the absence of immediacy between
the cause and effect does not disprove causation.

Kachmar v. Sungard Data Systems, Inc., 109 F.3d at 178.

TVA asserts that three years have elapsed between Fiser’s protected activity, the 1993 DOL
complaint, and his nonselection for the PWR Chemistry Program Manager position in 1996. TVA’s
argument ignores that McGrath and McArthur were not in a position to take an adverse action
against Fiser until they both were in his chain of command and had the opportunity for retaliation
presented to them in the form of the 1996 reorganization. McArthur became the RadChem
Manager on June 17, 1996, making him both Fiser'simmediate supervisor and the selecting official
for the PWR Chemistry position. Within six weeks, McArthur had not selected Fiser for the PWR

position, and Fiser was given a surplus notice.
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In addition to the temporal proximity between McArthur and McGrath becoming Fiser’s
supervisors and his nonselection, other evidence demonstrates that TVA discriminated against
Fiser for engaging in protected activities. Grover testified that both McArthur and McGrath made
negative comments about Fiser to him. McArthur specifically told Grover about Fiser's DOL
complaint, and his taping of conversations in support of his complaint, upon Fiser’s return to
Corporate Chemistry after the settlement of his 1993 complaint. Grover DOL depo., p. 81-82
(Exhibit 33); Grover NRC Ol Interview, p. 55-56 (Exhibit 34). Additionally, McArthur told Fiser that
McGrath wanted to get rid of him when he had been Sequoyah Chemistry Manager because of
Fiser’s refusal to implement the data trending procedures as requested by McGrath and the NSRB.
Sequence of Events, p. 22-23 (Exhibit 29).

The PWR Chemistry Program Manager position should not have been posted for
competition under OPM regulations or TVA personnel procedures. TVA’s reduction in force actions
are governed by OPM regulations, which permitincumbents to roll over into newly created positions
if the positions are similar. See 5 C.F. R. § 351.403. TVA asserts that the determination on
similarity should be made comparing the “official position descriptions of record” rather than the
actual duties performed. This policy directly controverts OPM regulations. In denying TVA’s
Motion for Summary Decision before DOL, the ALJ noted that it is the duties performed or that
actual function of the job that determines whether the positions are similar or not. DOL Order, p. 6
(Exhibit 28). Additionally, the ALJ concluded that Fiser could have been rolled over into the PWR
Chemistry position without posting.

Boyles stated that under TVA policy, when the majority of the job functions of two positions
are substantially the same, TVA considers them interchangeable and the incumbent has rights to
the new position without posting it for competition. Boyles NRC Ol Interview, p. 13 (Exhibit 54).
A comparison of the PWR Chemistry Program Manager position description with the Chemistry and

Environmental Protection Program Manager position description demonstrates that a majority of
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the job functions are the same. Chemistry and Environmental Protection Program Manager
position description (Exhibit 81); PWR Chemistry Program Manager position description (Exhibit
82). Grover testified that McArthur and HR were aware that the elimination of the environmental
functions only resulted in the removal of five percent of the functions. Grover depo., p. 77
(Exhibit 37). Kent, Corey, and Cox, the site RadChem Managers, each confirmed that Fiser,
Harvey, and Chandra performed mainly chemistry functions, with little to no environmental
functions. Coxdepo., p. 10-11 (Exhibit 38); Corey depo., p. 14 (Exhibit 39); Kent depo., p. 100-107
(Exhibit 40). The removal of five percent of a position’s functions is not a substantial change that
would require posting of the position. However, if the positions had not been posted, Fiser, as the
incumbent with the greatest seniority, would have had rights to the PWR Chemistry position. By
posting the position, McArthur and McGrath could ensure that Fiser was not selected.
Furthermore, TVA violated its policy regarding the posting of positions in order to place McArthur
in the position to be the selecting official, and prevent Grover from being the selecting official.
Once the decision to post the chemistry position had been made, McArthur, as the contrived
selecting official, had control over the selection process. TVA asserted that, in light of Fiser's 1996
DOL complaint, they took extra care to ensure that the selection process was fair and impartial.
McGrath stated that TVA did not want anyone who had been intimately involved with the 1993 DOL
complaint involved in the selection process. McGrath Response to NOV (Exhibit 69); McGrath
NRC Ol Interview, p. 24 (Exhibit 42). Despite these protestations of fairness and impartiality, the
evidence shows that TVA did nothing to ensure that the selection process was neutral. TVA's idea
of a “fair and impartial” selection process included the alleged discriminating official as the selecting
official, three individuals with knowledge of Fiser’'s DOL activities involved in the selection process,
an individual who had recently sought to have one of the candidates transferred to his site, and the

exclusion of the individual with knowledge of Fiser’'s good performance at Watts Bar.
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McArthur decided to use the three site RadChem Managers, Kent from Sequoyah, Corey
from Browns Ferry, and Cox from Watts Bar, as the SRB. McArthur NRC Ol Interview, p. 39
(Exhibit 60). Cox was unable to attend the interviews because of a scheduling conflict. McArthur
and McGrath refused to reschedule the interviews to a time that Cox could attend, despite the
protestations by Easley and Grover that the process should include all three site RadChem
Managers. Easley depo., p. 87-88 (Exhibit 53); Grover depo., p. 51-52 (Exhibit 37). There was no
deadline for completion of the interviews, particularly when considering that the reduction mandated
by McGrath did not have to be implemented until 2001. McGrath simply decreed that they would
not be rescheduled. McArthur stated that even if Cox had been able to serve on the board, he
would have had to consider removing him because of statements Cox made in favor of Fiser.
McArthur NRC Ol Interview, p. 40-41 (Exhibit 60); McArthur PEC, Nov. 22, 1999, p. 23 (Exhibit 55).
However, Cox stated that he did not make his recommendation of Fiser until the morning of the
interviews. TVA PEC, Dec. 10, 1999 p. 76-77 (Exhibit 49). Therefore, Cox’s “preselection” of Fiser
could not have been the basis for McArthur and McGrath’s refusal to reschedule the interviews.
McArthur did not consider whether Kent should be removed because he had recently attempted
to have one of the candidates, Harvey, permanently transferred to Sequoyah. McArthur PEC,
Nov. 22, 1999, p. 23 (Exhibit 55). According to McArthur, this attempt did not evidence a bias in
favor of Harvey. McArthur and McGrath did not get a replacement candidate from Watts Bar,
instead replacing Cox with Rogers, a Corporate employee with no chemistry background. By
contrast, the SRB included Kent, who was familiar with Harvey’s work at Sequoyah and had
recently sought to have Harvey transferred to the site, and Corey, who was familiar with Chandra’s
work at Brown'’s Ferry, but did not include anyone who was familiar with Fiser’s work at Watts Bar.

At least two individuals involved in the selection process, McArthur and Kent, were
intimately involved with Fiser’'s 1993 DOL complaint. Both McArthur and Kent had been interviewed

by TVA OIG regarding their knowledge and involvement in Fiser's 1993 complaint. McArthur TVA
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OIG Record of Interview, Jan. 10, 1994 (Exhibit 17); Kent TVA OIG Record of Interview, Jan. 11,
1994 (Exhibit 83). The HR consultant for the reorganization, Ben Easley, after discussion with his
supervisor, Boyles, did not participate in the SRB for the PWR Chemistry position because of his
past involvement in Fiser's DOL activities. However, even after Fiser filed his 1996 DOL complaint,
in which he identified McArthur as one of the individuals who was discriminating against him, no
one at TVA, including McArthur himself, removed him as the selecting official for that position.
McArthur also did not halt the selection process when one of the members of the SRB, Kent, made
inappropriate remarks about Fiser's DOL complaint in front of Corey just prior to the interviews.

TVA has also argued that the interview process was fair and impartial because each
candidate was asked the same questions by the same members of the SRB. This argument
ignores that the questions themselves were biased in favor of Harvey’'s expertise and against
Fiser's expertise. McArthur drafted most of the questions, which he then provided to the SRB.
McArthur PEC, Nov. 22, 1999, p. 23 (Exhibit 55). As Grover testified, none of the questions related
to primary chemistry, an important function of the PWR Chemistry position and Fiser's main
strength. Grover depo., p. 66, 81-82 (Exhibit 37). The technical questions drafted by McArthur
focused on secondary chemistry, which was Harvey’s main area of expertise. Id. at 82.
Additionally, Kent drafted the final question about molar ratio, which was tailored specifically to
Harvey’s recent work at Sequoyah.

The Staff has introduced evidence which establishes a prima facie case of discrimination
against TVA. TVA admits that Fiser engaged in protected activity and that it took an adverse action
against him by not selecting him for the PWR Chemistry position. There is no dispute that the
selecting official had knowledge of Fiser’s protected activity, and there is ample evidence that
McGrath had knowledge of some or all of Fiser's protected activity. Finally, the Staff has
demonstrated that McArthur and McGrath’s retaliatory animus toward Fiser because of his

protected activities resulted in his nonselection. Therefore, the Staff has met its burden.
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E. TVA has stated a legitimate, nondiscriminatory reason for the adverse action.

Since the Staff has established a prima facie case of discrimination, the burden now shifts
to TVA to proffer a legitimate, nondiscriminatory reason for the adverse action taken against Fiser.

McDonnell Douglas, 411 U.S. at 802. The Staff notes that this is a burden of production and not

a burden of persuasion. TVA’s brief in support of its motion for summary decision provides little
evidence to support a legitimate nondiscriminatory reason for the failure to select Fiser. TVA’s brief
implies that there are two nondiscriminatory reasons for the adverse action. First, TVA states that
the reorganization of TVA Nuclear Corporate was not undertaken in order to discriminate against
Fiser. The Staff does not and never has contended that the purpose of the entire reorganization
was to eliminate Fiser. However, the evidence does demonstrate that the implementation of the
reorganization in the Corporate Chemistry organization was intended to and did result in
discrimination against Fiser.

TVA also states that Fiser was not selected for the PWR Chemistry Program Manager
position because he received lower scores than the other two applicants for that position. The Staff
does not dispute that Fiser scored the lowest of the three candidates. (Exhibit 71) The Staff
disputes that the interviews were conducted in a fair and impartial manner and in accordance with
TVA procedures. Moreover, if TVA had followed the Congressionally mandated RIF procedures
and OPM regulations, Fiser would have been rolled over into the PWR Chemistry position.

For the purposes of this motion, the Staff will assume that TVA has met its burden of
articulating a legitimate nondiscriminatory reason for the adverse action against Fiser.

F. The nondiscriminatory reason given by TVA is a pretext for discrimination against Fiser.

Since TVA has produced a legitimate, nondiscriminatory reason for the failure to select
Fiser for the PWR Chemistry Program Manager position, the burden now shifts to the Staff to
demonstrate that the alleged legitimate reason offered by TVA is a pretext for discrimination.

Burdine, 450 U.S. at 253. The Staff can demonstrate pretext in a number of ways. The Staff can
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show that Harvey was preselected for the PWR Chemistry Program Manager position. Id. at 259.
The Staff can also demonstrate that TVA failed to follow its own procedures in implementing the
1996 reorganization of Operations Support. Id. Finally, the Staff can demonstrate that TVA’s
explanation for the results of the 1996 reorganization are false and that discrimination is the real

reason for the action taken against Fiser. Reeves v. Sanderson Plumbing Products, Inc.,

530 U.S. 133, 147 (2000); and St. Mary’s Honor Center v. Hicks, 509 U.S. 502 (1993).

The evidence in this case demonstrates that Harvey had been preselected for the PWR
Chemistry Program Manager position. In the spring of 1996, prior to the posting of the PWR
Program Manager position, Kent sought to have Harvey transferred to Sequoyah permanently.
Grover testified that when he raised the possibility of the transfer to McGrath, McGrath refused to
permitit. McGrath told Grover that he wanted to keep Harvey’s expertise in Corporate and that he
wanted Harvey available to compete for the PWR Chemistry position. Grover depo., p. 49
(Exhibit 37); Grover TVA OIG Record of Interview, p. 3-4 (Exhibit 35). By denying Harvey the
opportunity to transfer to Sequoyah, McGrath ensured that one of the three incumbent Chemistry
Managers would lose a position.

Additional direct evidence of Harvey’s preselection comes from the testimony of David
Voeller, the Chemistry Manager at Sequoyah. Voeller testified that Harvey called him on June 3,
1996, and said that he would be working more closely with Voeller at Watts Bar as the PWR
Chemistry Program Manager. Voeller depo., p. 13 (Exhibit 63). Voeller took contemporaneous
notes of this conversation in his day planner. (Exhibit 64). During this conversation, Harvey told
Voeller that interviews would be conducted to “keep it legal,” and that he felt sorry for Fiser as the
odd man out. Voeller depo., p. 13 (Exhibit 63). Only after Grover counseled Harvey about this
conversation with Voeller did Harvey contact Voeller again and recant his earlier statements.

Grover depo., p. 57 (Exhibit 37); Voeller depo., p. 21, 23 (Exhibit 63). Such evidence of
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preselection discredits TVA’s assertion that Fiser was not selected because he received the lowest
scores from a “neutral” selection panel.

In addition to preselecting Harvey, TVA also failed to follow proper procedures in
implementing the 1996 reorganization. As noted earlier, OPM regulations require the determination
of whether two positions are similar to be made by comparing the actual duties performed or the
actual function of the job. The actual duties performed by Fiser as the Chemistry and
Environmental Protection Program Manager were substantially similar to the written job description
of the PWR Chemistry Program Manager position. Therefore, Fiser should have been rolled over
into that position without posting it for competition.

TVA’s personnel policy, if followed, also would have permitted Fiser to be rolled over into
the PWR Chemistry position. Personnel Manual Instruction, PM Section 7, “Reduction,” May 6,
1987. (Exhibit 56). TVA represented that these were the procedures it followed when determining
whether or not an incumbent has rights to a position, or whether that position should be posted as
a vacancy. An examination of those procedures, combined with TVA’s explanation for how it
determined that the PWR Chemistry Program Manager position should be posted, reveals that TVA
ignored key portions of its procedures in making this decision. TVA stated numerous times that
in making a determination of whether a position should be posted, its procedures require a
comparison of the new position description to the “official position description of record” of the
incumbent. First, the Personnel Manual never refers to an “official position description of record.”
Second, the Personnel Manual specifically cites what should be used in making the comparison
between the new position and the old position: “the qualifications as stated in the official job
description, the principal duties, and the standards for fully adequate performance of these
elements.” Personnel Manual. p. 14 (Exhibit 56). In making its determination to post the PWR
Chemistry position, TVA ignored that the principal duties of the positions were essentially the same.

TVA also did not address the standards for performance of the elements of each position, which
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appear in the performance appraisals rather than the position descriptions. TVA'’s failure to adhere
to these procedures would not have been fatal, however, if it had performed an adequate
comparison of the position descriptions. Elimination of the environmental functions did not
eliminate 50 percent of the functions contained in the Chemistry and Environmental Protection
Program Manager position, it merely eliminated half of the title of the position.

In addition to its failure to analyze anything other than the position descriptions, TVA also
ignored the fact that, according to Grover and Fiser, the Chemistry and Environmental Protection
Program Manager position descriptions were inaccurate. Although the intent in the 1994
reorganization was for the Chemistry Managers to perform some environmental duties, this intent
was never realized. Therefore, as of spring 1996, the Chemistry Managers were performing
95 percent chemistry functions and only five percent environmental functions. The Personnel
Manual requires the determination of whether a position should be posted or not to be based on
the contents of “accurate, up-to-date job descriptions.” Personnel Manual, p. 15 (Exhibit 56)
(emphasis added). Clearly, the Chemistry and Environmental Protection Program Manager
position descriptions were neither accurate nor up-to-date with regard to the functions and duties
performed by the Fiser, Harvey and Chandra. Prior to making the comparison between that
position and the PWR Chemistry Program Manager position, TVA HR should have ensured that
the positions descriptions were accurate and up-to-date.

TVA also failed to follow proper procedures with regard to the transfer of McArthur into the
RadChem Manager position without posting the position for competition. It is difficult to know
exactly how TVA made this determination because it has given multiple, mutually exclusive,
explanations for the transfer of McArthur over the course of these proceedings. However, none
of these explanations should be credited, because each of the explanations demonstrates a failure

to follow proper procedures or is not supported by the evidence gathered in this proceeding.
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TVA’s HR representatives, the individuals who presumably made this determination, have
given vastly different and often contradictory statements about the basis for transferring McArthur.

In St. Mary’s Honor Center v. Hicks, 509 U.S. 502 (1993), the Supreme Court held that rejection

of the employer’s explanation for the adverse action may, with the evidence set forth in the prima
facie case, be sufficient to show intentional discrimination. 509 U.S. at 511. The Court reaffirmed

this conclusion in Reeves v. Sanderson Plumbing Products, Inc., 530 U.S. 133 (2000). In that

case, the Court stated “the trier of fact can reasonably infer from the falsity of the explanation that
the employer is dissembling to cover up a discriminatory purpose. Such an inference is consistent
with the general principle of evidence law that the fact-finder is entitled to consider a party’s
dishonesty about a material fact as ‘affirmative evidence of guilt.” 530 U.S. at 147 (citations
omitted).

The initial reason given for the decision to place McArthur into the RadChem Manager
position was that it was the same or similar to the Technical Programs Manager position he had
held from 1990 to 1994, when he became RadCon Manager. While the Staff disputes that the
Technical Programs Manager position and the RadChem Manager position are the same or similar,
the Staff notes that TVA itself rejected this line of reasoning in determining whether Fiser had rights
to the PWR Chemistry position."? Fiser had argued to TVA HR that the PWR Chemistry position
was the same position he had held in 1994, upon the settlement of his 1993 DOL complaint.
Brent Marquand of TVA’s Office of the General Counsel decreed that Fiser had abandoned that
position by accepting the Chemistry and Environmental Protection Program Manager position in
the 1994 reorganization and therefore had no further rights to the position. The same rationale

should have applied to McArthur - - he had “abandoned” the Technical Programs Manager position

2 A comparison of the Technical Programs Manager position description (Exhibit 84) with
the Radiological and Chemistry Control Manager position indicates that the positions are not
substantially the same. (Exhibit 85).
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in the 1994 reorganization when he accepted the RadCon Manager position. Therefore, under this
rationale, McArthur should not have had rights to the RadChem Manager position unless it was
substantially similar to the RadCon position he held from 1994 through the 1996 reorganization.
TVA has never asserted that the RadCon Manager position and the RadChem Manager position
were substantially similar.

During the NRC investigation of Fiser's 1996 complaint, Boyles stated a different reason
for transferring McArthur into the RadChem Manager position without posting it for competition.
Boyles stated that TVA policy provided more discretion as to whether senior level positions were
required to posted. Further, he stated that he had the ability to give McArthur the position without
posting it and without comparing the position descriptions because it was an executive-level
position rather than a mid-level management position. Boyles NRC Ol Interview, p. 45 (Exhibit 54).
This statement completely contradicts TVA policy regarding the posting of positions. The selection
process policy in effect during the 1996 reorganization specifically requires all vacant PG-1
through senior management positions to be posted TVA-wide for a minimum of seven days.
BP-102, Management and Specialist Selection Process, Sept. 30, 1993, p.1 (Exhibit 72).

At the McGrath PEC, McGrath and Boyles stated that the RadChem position was not
created as a result of the 1996 reorganization, but had been recreated in 1995 and given to another
individual. When that individual retired, then TVA determined that McArthur had rights to the
position because he had held itin 1990. McGrath PEC transcript, Nov. 22, 1999, p. 25 (Exhibit 41).
This argument suffers from the same flaws as TVA'’s initial argument - - it fails to recognize that
McArthur held the RadCon Manager position in between serving as the Technical Programs
Manager and being selected for the RadChem Manager position. Under TVA policy, an employee
is not entitled to a position simply because he has held it in the past.

TVA next argued that McArthur was transferred into the RadChem Manager position

because HR compared his “official position description of record,” the 1990 Technical Programs
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Manager, with the new RadChem Manager position, and determined that they were substantially
similar. TVA argued that MSPB requires TVA to use the “official position description of record”
when making determinations on whether two positions are interchangeable. This argument is
based on the assumption that McArthur was not issued a position description in 1994 when he
became the RadCon Manager. A number of problems exist with this explanation. First, TVA’s
Personnel Manual requires an examination of the position description, as well as the principal
duties and standards for fully adequate performance, when making such determinations.
Personnel Manual, p. 14 (Exhibit 56). Second, the Personnel Manual requires such determinations
to be made using “accurate, up-to-date job descriptions.” Id. at 15 (emphasis added). TVA HR
and McGrath clearly knew at the time of this determination that McArthur's “official position
description of record” was both inaccurate and out of date, because he had become the RadCon
Manager as a result of the 1994 reorganization. Under TVA policy, rather than knowingly and
intentionally using an inaccurate and out of date position description to determine Congressionally
mandated rights during reduction in force, TVA should have ensured that McArthur was provided
with a position description for the RadCon Manager position.

Finally, and most importantly, there is evidence that establishes that McArthur did have a
position description issued for the RadCon Manager position. McArthur stated that he wrote a
position description for the RadCon Manager position. McArthur NRC Ol Interview, p. 29 (Exhibit
60). In that same interview, Brent Marquand of TVA'’s Office of the General Counsel identified the
position description as the one signed by McJeskey [sic]. 1d. at 33. Additionally, Easley testified
during his deposition that he reviewed such a document and that the position description did exist.
Easley depo., p. 118-19 (Exhibit 53). Easley also stated that if anyone claimed the document did
not exist, that the individual was covering something up and must have destroyed the document.

Id. After this deposition testimony, TVA then provided the Staff with a “draft” version of the
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RadCon Manager position description. TVA represented that this draft had never been approved
by the appropriate managers, and therefore had never been officially issued to McArthur.

Most recently, in its response to the Staff's discovery requests, TVA has asserted that
McArthur never officially served as the RadCon Manager. TVA’s Response to NRC Staff’s Third
Set of Interrogatories and Document Requests, p. 5. Instead, TVA argued that McArthur was the
“acting” RadCon Manager, and had never left the Technical Programs Manager position. TVA’s
latest argument also contains multiple flaws. First, McArthur himself testified in his deposition, and
in each of his prior statements regarding Fiser's 1996 DOL complaint, that he was the RadCon
Manager, not that he was “acting” as the RadCon Manager. Reynolds and Boyles both testified
during depositions that there was no dispute that McArthur was appointed to and occupied the
RadCon Manager position. Reynolds depo, p. 29-30 (Exhibit 58); Boyles depo, p. 41 (Exhibit 59).
Therefore, TVA’s argument directly contradicts the testimony of three of its own witnesses.
Second, a review of McArthur’'s Employee Action Reasons demonstrates that McArthur’s position
changed from a PG-SR position (the Technical Programs Manager position) to a PG-11 position
(the RadCon Manager position) on October 17, 1994. McArthur Employee Action Reasons (Exhibit
86). Finally, the Technical Programs Manager position ceased to exist in 1994 when it was
eliminated by the reorganization. Therefore, McArthur would have had to be selected for a new
position, or he would have received a surplus or RIF notice.

The preselection of Harvey, TVA’s failure to follow its own procedures, and the contradictory
statements provided by TVA representatives as to why McArthur could be transferred into the
RadChem Manager position, but Fiser could not be transferred into the PWR Chemistry position,
are more than adequate to demonstrate that TVA’s asserted basis for Fiser's nonselection was a
pretext for discrimination. Combined with the evidence presented in the Staff's prima facie case,

TVA has failed to establish the absence of genuine issues of material fact in this case.
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G. Kent's statement about Fiser's DOL complaint prior to the interviews constitutes a
violation of section 211.

The morning of the interviews for the PWR Chemistry Program Manager position, Kent,
Corey, Cox, and McArthur attended a “peer team” meeting. At the conclusion of this meeting, Cox
left because he was unable to serve on the SRB. Prior to the arrival of the third member of the
SRB, Rogers, Kent made a statement to McArthur about Fiser’s protected activity. Kent testified
that he told McArthur that, because of Fiser’s recent DOL complaint, he should not participate in
the interviews. Corey was in the room during this discussion and heard Kent mention Fiser's DOL
complaint. Because of this discussion, two of the three SRB members had knowledge of the DOL
complaint. Additionally, two of the SRB members and the selecting official had a fresh recollection
going into the interview that Fiser was a whistleblower.

In Earwood v. Dart Container Corp., 93-STA-0016 (Secy Dec. 7, 1994), the Secretary of

Labor considered whether a negative comment about the complainant’s protected activity provided
during an employment reference constituted a violation of the employee protection provision of the
Surface Transportation Assistance Act of 1982. The Secretary concluded that “effective
enforcement of the Act requires a prophylactic rule prohibiting improper references to an
employee’s protected activity whether or not the employee has suffered damages or loss of
employment activities as a result.” Id. at 3. The Secretary rejected the employer’s argument that

Smith v. Tennessee Valley Authority, 90-ERA-12 (Sec’y Apr. 30, 1992), a case under the employee

protection provision of the ERA, required a complainant to prove that he suffered the loss of an
employment opportunity.

Raising safety issues or engaging in other protected activities is generally viewed in a
negative light by TVA employees. McArthur told Fiser in 1993 that the message TVA sends its
employees is that if they find problems, they should not report them. Sequence of Events, p. 71

(Exhibit 29). When Fiser discussed filing a complaint against TVA in 1993 with McArthur, McArthur
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advised him that nobody would want him if he lost the case and that “[t]hey don’t want somebody
that is a troublemaker.” Id. at 80. During his deposition, McArthur said, “I thought that was good
advice.” McArthur depo., p. 118 (Exhibit 61). Tresha Landers, a co-workers of Fiser’s, stated
during her deposition that “there’s always been this thing at TVA, if you go to filing grievances and
stuff like that, it's a -- it’s like a stigma that’s associated with you wherever you go.” Landers depo.,
p. 25 (Exhibit 87). The NRC’s employee protection regulations, as well as other employee
protection laws, are designed in part to promote an environment in which employees feel safe to
raise concerns to their employees. TVA has clearly failed in attaining such an environment, and
a prophylactic rule preventing all improper references to an employee’s protected activities is
necessary to protect against further discrimination.

CONCLUSION

The Staff has met its burden of establishing a prima facie case of discrimination and of
setting forth evidence which demonstrates that TVA’s alleged legitimate business reason for not
selecting Fiser for the PWR Chemistry position was a pretext for discrimination. TVA has
completely failed to establish the absence of disputed material facts in this case necessary to grant
its motion for summary decision. In fact, to the extent that the evidence supports summary
decision, that judgment should be in favor of the Staff. Therefore, the Staff respectfully requests
that the Licensing Board deny TVA’s motion for summary decision.

Respectfully submitted,
IRA/

Dennis C. Dambly
Counsel for NRC Staff

IRA/

Jennifer M. Euchner
Counsel for NRC Staff

Dated at Rockville, Maryland
this 20th day of February, 2002
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IRA/

Dennis C. Dambly
Counsel for NRC Staff

IRA/
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this 20th day of February, 2002.
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NRC STAFF STATEMENT OF MATERIAL DISPUTED FACTS

Pursuant to 10 C.F.R. § 2.749, the Nuclear Regulatory Commission Staff (NRC Staff) has
provided the attached “NRC Staff Response to Tennessee Valley Authority’s Motion for Summary
Decision.” The regulation also requires the Staff to annex a concise statement of disputed material
facts to its response. Therefore, as required by regulation, the Staff states that the following
material facts are in dispute in this proceeding.

1. The initiation of a Significant Corrective Action Report (SCAR) regarding radmonitor effluent
calculations and the corrective actions necessary to bring the monitor into compliance, as
described by Gary Fiser in his 1993 Department of Labor (DOL) Complaint and his letter to Senator
Sasser, constitutes protected activity.

2. The initiation of a SCAR regarding improper alignment of the containment radiation monitor
after sampling, as described by Fiser in his 1993 DOL Complaint and his letter to Senator Sasser,
constitutes protected activity.

3. The dispute over the NRC’s three hour requirements for conducting post-accident sampling
activities, which required consultation with the NRC for resolution, as described by Fiserin his 1993

DOL Compilaint and his letter to Senator Sasser, constitutes protected activity.
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4. The letter to Senator Sasser constitutes protected activity.

5. Fiser’s refusal to implement daily chemistry trend plot procedures, as demanded by Thomas
McGrath, Wilson McArthur, and Thomas Peterson of the Nuclear Safety Review Board (NSRB),
constitutes protected activity.

6. McGrath had knowledge of Fiser's 1993 DOL Complaint prior to June, 1996.

7. McGrath had knowledge of the dispute over the NRC'’s three hour requirement for post-

accident sampling activities.

8. McGrath had knowledge of Fiser's refusal to implement daily chemistry trend plot
procedures.
9. McGrath made negative comments about Fiser after Fiser refused to implement the

chemistry trend plot procedures that McGrath had demanded.

10. McGrath had knowledge of the concerns raised by Fiser, Wiliam Jocher, and
D.R. Matthews in the letter to Senator Sasser.

11. McArthur attempted to poison the well for Fiser after his 1993 DOL Complaint was settled
by discussing the DOL complaint and Fiser’s tape recording of conversations in support of his
complaint with Fiser's new supervisor, Ron Grover.

12. McGrath made negative comments about Fiser to Grover after McGrath became Fiser’s
second line supervisor.

13. McGrath rejected a reorganization plan in 1996 for the Corporate Chemistry organization
that would not have resulted in the elimination of any of the incumbent Chemistry Managers.

14. McGrath insisted that Grover cut the Chemistry organization to two chemistry managers,
ensuring that at least one incumbent would not have a position after the reorganization.

15. The Chemistry organization was the only organization within Operations Support that

McGrath mandated the entire 40 percent budget reduction within the first year of a five year
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organization plan. Only one other organization suffered the same level of cuts as the Chemistry
organization.

16. From 1994 to 1996, McArthur was the Radiological Control (RadCon) Manager, a PG-11
position.

17. McArthur wrote a position description for himself for the RadCon Manager position.

18. In the 1996 reorganization, the Radiological and Chemistry Control (RadChem)Manager
position, PG-SR, should have been posted as a vacant position.

19. TVA'’s decision to transfer McArthur into the RadChem Manager position without posting
it for competition violated both OPM regulations and TVA personnel policies.

20. The RadCon Manager position was not substantially similar to the RadChem Manager
position.

21. The Technical Programs Manager position, which McArthur held from 1990 to 1994, was
not substantially similar to the RadChem Manager position.

22. Under the selection procedure instituted as a result of the Wes Motley discrimination case,
Grover, an African-American male, could have been transferred into the RadChem Manager
position without posting it for competition.

23. Grover told McGrath before the decision was made to transfer McArthur into the RadChem
Manager position that he was interested in competing for the position.

24, If Grover had been selected as the RadChem Manager, Fiser would have been selected
for one of the two Chemistry Program Manager positions.

25. TVA'’s decision to post the PWR Chemistry Program Manager position violated both OPM
regulations and TVA personnel policies.

26. The Chemistry and Environmental Protection Program Manager position was substantially

similar to the PWR Chemistry Program Manager position.
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27. The Chemistry and Environmental Protection Program Managers, Fiser, Sam Harvey, and
E.S. Chandrasekaran, performed 95 percent chemistry duties and only five percent environmental
duties.

28. Under OPM regulations and TVA’s personnel policies, Fiser should have been rolled over
into the PWR Chemistry Program Manager position.

29. The selection process used by TVA for the PWR Chemistry Program Manager position was
not neutral, impartial, or fair.

30. Harvey was preselected for the PWR Chemistry Program Manager position.

31. Harvey told David Voeller, the Chemistry Manager at Watts Bar, that he would be working
with Voeller more closely as the PWR Chemistry Manager. Harvey also stated that the interviews
would be conducted to “keep it legal” and that he felt sorry for Fiser as the “odd man out.”

32. Harvey recanted his statements to Voeller after Grover counseled him about the
statements.

33. Charles Kent, Sequoyah RadChem Manager, requested that Harvey, one of Fiser’s fellow
Chemistry and Environmental Protection Program Managers, be transferred to Sequoyah Nuclear
Plant because he wanted Harvey’s secondary chemistry expertise on site.

34. Kent had a vacant Technical Support Supervisor position into which Harvey could have
been transferred.

35. McGrath blocked the transfer of Harvey to Sequoyah because he wanted his expertise in
Corporate and because he viewed Harvey as the PWR Chemistry expert.

36. McArthur should have been excluded from the selection process both because of his prior
knowledge and involvement in Fiser's 1993 DOL Complaint and because he was identified by Fiser

in his 1996 DOL Complaint as one of the individuals discriminating against Fiser.
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37. Kent should have been excluded from the selection review board (SRB) both because of
his prior knowledge and involvement in Fiser's 1993 DOL Complaint and because his recent
attempt to have Harvey transferred demonstrated a bias in favor of Harvey.

38. The interviews should have been rescheduled so that Jack Cox, the Watts Bar RadChem
Manager, would be able to attend.

39. Cox had not preselected Fiser for the PWR Chemistry Program Manager position, but
instead told Kent and John Corey, another member of the SRB, on the morning of the interviews
that Fiser had performed well at Watts Bar.

40. The interview process for the PWR Chemistry Program Manager position should have been
halted after Kent made an improper reference to Fiser's DOL activities to McArthur and in front of
Corey.

41. The questions posed to the PWR Chemistry Program Manager candidates, drafted by
McArthur, with an additional question drafted by Kent, were designed to favor Harvey’s expertise
over Fiser’'s expertise.

42. The technical questions used in the interviews focused solely on secondary chemistry,
which was Harvey’s main strength. The questions did not include a single question on primary
chemistry, which was Fiser’'s main strength.

43. The selection packages provided to the SRB members should have included performance
appraisals for each of the candidates.

44. Fiser’s recent performance appraisals were stronger than Harvey’s recent performance
appraisals.

45. Within six weeks of McArthur being named Fiser’s first line supervisor and the selecting
official for the PWR Chemistry Program Manager position, Fiser was not selected for a position and

received a notice transferring him to TVA Services.
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46. McArthur did not follow TVA selection policies in making his selection for the PWR
Chemistry Program Manager position.
47. TVA management fosters an environment in which employees are discriminated against
for raising safety concerns or engaging in other protected activities.

Respectfully submitted,

IRA/

Dennis C. Dambly
Counsel for NRC Staff

IRA/

Jennifer M. Euchner
Counsel for NRC Staff

Dated at Rockville, Maryland
this 20th day of February, 2002.



