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UNITED STATES OF AMERICA 

BEFORE THE 

NUCLEAR REGULATORY COMMISSION 

In the Matter of 
Pacific Gas and Electric Company Docket Nos. 50-275, 50-323 

Application for License Transfers and 
Conforming Administrative License 
Amendments for Diablo Canyon Power 
Plant, Units 1 and 2 

PETITION OF THE CALIFORNIA PUBLIC UTILITIES COMMISSION 
FOR LEAVE TO INTERVENE, AND MOTION TO DISMISS 

APPLICATION, OR IN THE ALTERNATIVE, REQUEST FOR STAY OF 

PROCEEDINGS, AND REQUEST FOR SUBPART G HEARING DUE TO 
SPECIAL CIRCUMSTANCES 

Pursuant to 10 CFR §§ 2.1306, 2.1309 and 2.1329(b), the Public Utilities 

Commission of the State of California ("CPUC") hereby petitions for leave to intervene 

in the pending Application of the Pacific Gas and Electric Company ("PG&E") to 

transfer the operating licenses for the Diablo Canyon Power Plant ("DCPP") Units 1 and 

2 to a new operating and generating company named Electric Generation LLC ("Gen") 

and to transfer the ownership of the DCPP units to a new, wholly owned subsidiary of 

Gen named Diablo Canyon LLC ("Diablo") submitted in the above-captioned dockets 

(the "Application"), moves to dismiss the Application, or, in the alternative, requests a 

stay of the proceedings, and requests the United States Nuclear Regulatory Commission 

("NRC" or "Commission") to conduct a hearing on the Application.
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Communications to the CPUC in this matter should be addressed to:

Laurence G. Chaset 
Public Utilities Commission of the 
State of California 
505 Van Ness Avenue, Room 5131 
San Francisco, California 94102 
(415) 355-5595 
e-mail: lau@cpuc.ca.gov 

Gregory Heiden 
Public Utilities Commission of the 
State of California 
505 Van Ness Avenue, Room 5024 
San Francisco, California 94102 
(415) 355-5539 
e-mail: gxh@cpuc.ca.gov

David Effross 
Public Utilities Commission of the 
State of California 
505 Van Ness Avenue, 4h Floor 
San Francisco, California 94102 
(415) 703-1567 
e-mail: dre@cpuc.ca.gov

In support of its Petition for Intervention, its Motion to Dismiss the Application, 

or, in the alternative, to stay the proceedings, and its request for a subpart G hearing due 

to special circumstances, and pursuant to 10 CFR § 2.1306, the CPUC identifies herein 

below, and in the various Exhibits hereto, the issues it seeks to raise, as well as (i) a 

demonstration that these issues are within the scope of the proceeding, (ii) a 

demonstration that these issues are relevant to the findings that the NRC must make in 

order to grant PG&E's requested transfer, (iii) a statement of the facts and expert opinion 

supporting the CPUC's position and its requests, and (iv) information showing that a 

genuine dispute exists with PG&E on material issues of fact and fact.  

Finally, if and when the Commission moves forward in this matter, the CPUC also 

requests, pursuant to 10 C.F.R. §2.1329(b), due to the "special circumstances concerning
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the subject of the hearing" that the Commission hold a substantive subpart G hearing.  

The CPUC contends that due to the complex nature of the legal, policy and factual issues 

it raises, as set forth herein below, the application of subpart M, particularly in cross 

examination and discovery, would not serve the purposes for which the rule was intended 

-- full and fair hearing on license transfer on an expedited basis. The CPUC contends 

that upon careful examination of the materials provided herein below and attached hereto, 

the Commission will have an adequate basis to determine that the matters in this license 

transfer are not strictly "financial in nature" as contemplated in the promulgation of 

Subpart M. In this regard, the Commission's ruling in Niagara Mohawk Power 

Corporation, New York State Electric & Gas Corporation, and AmerGen Energy 

Company, LLC (Nine Mile Points, Units 1 & 2), 50 NRC 333, 1999 NRC LEXIS 115 at 

* 18-19 (December 22, 1999), is distinguishable from the instant case. In this case, there 

are fundamental legal issues at stake, as well as important considerations of public policy, 

national security and public health and safety, not merely administrative determinations 

concerning the paper transfer of a the license and conforming of technical specifications 

to reflect such a mere paper change.  

The CPUC contends that the Commission will completely abdicate its 

responsibility to protect public health and safety, and thereby abdicate its duty to 

safeguard the national interest under the Atomic Energy Act, §§ 105, 184, 189a, if it 

permits the license transfer at issue to go forward as a purely ministerial determination 

without considering the extensive substantive issues surrounding this particular proposed 

license transfer. Such issues will only receive adequate attention in the context of a full
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adjudicatory hearing process with the right to call for evidence, present evidence, and 

cross examine evidence.  

In support of the above motions and requests, the CPUC sets forth as follows: 

I. THE INTERESTS OF THE CPUC IN THIS MATTER AND MOTION TO DISMISS 

The CPUC is a constitutionally established agency charged with the responsibility 

for regulating electric corporations within the State of California. In addition, the CPUC 

has a statutory mandate to represent the interests of electric consumers throughout 

California in proceedings before the Commission. The CPUC currently exercises 

regulatory authority over DCPP. As is set forth in detail below, these fundamental 

interests and responsibilities of the CPUC are directly threatened by the proposed license 

transfer at issue in this Application.  

A. PG&E's NOVEMBER 30 FILINGS 

On November 30, 2001, PG&E submitted this Application, as well as a voluminous 

and complex series of filings before the Federal Energy Regulatory Commission 

("FERC"), (collectively, the "November 30 Filings") as part of the implementation of 

PG&E's proposed Plan of Reorganization under Chapter 11 of the Bankruptcy Code 

("Plan"). The Plan was jointly filed by PG&E and its holding company parent, PG&E 

Corporation ("Parent"), with the Bankruptcy Court on September 20, 2001. PG&E's 

Plan involves a complex disaggregation of various businesses within PG&E and the spin

off of its distribution business to a Reorganized PG&E, which will be a separate company 

that will no longer be affiliated with the remainder of the disaggregated businesses. In 

effect, the current vertically-integrated PG&E will become a distribution company only
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and its generation, electric transmission and gas storage and transmission operations will 

be unbundled into separate companies that remain affiliated with one another under the 

Parent, but unaffiliated with Reorganized PG&E. Under this Plan, only this Reorganized 

PG&E will be subject to CPUC regulation. Indeed, as the CPUC has recently stated in 

its November 27, 2001 bankruptcy filing in response to PG&E's proposed disclosure 

statement: 

"Through its Plan and Disclosure Statement PG&E seeks to 
affect a regulatory jailbreak unprecedented in scope in 
bankruptcy annals. Under the guise of section 1123(a)(5) of 
the Bankruptcy Code and through a misapplication of the 
debtor protection provisions of chapter 11, PG&E seeks 
sweeping preemptive relief primarily in the form of no fewer 
than fifteen affirmative declaratory and injunctive rulings, 
each designed to permanently dislocate various state and local 
laws and regulations affecting PG&E's operation of its public 
utility. (Fn omitted). PG&E's Plan is concerned only 
secondarily with adjusting debtor-creditor relations and 
restoring its utility operations to financial health. To be sure, 
if those were PG&E's primary concerns, then it would have 
proposed a much more straightforward reorganization 
strategy. PG&E has as its own agenda an escape from CPUC 
and State regulation."' 

The November 30 Filings are highly controversial. The various applications 

before the FERC, together with this Application before the NRC, are inextricably linked, 

and the November 30 Filings involve complex legal issues that will be heavily contested.  

The NRC and the FERC will be required to carefully scrutinize these applications, as 

they raise difficult legal issues in order to ultimately determine whether PG&E's filings 

"1 "California Public Utilities Commission's Objection to Proposed Disclosure Statement for Plan of Reorganization 

Under Chapter 11 of the Bankruptcy Code for Pacific Gas and Electric Company Proposed by Pacific Gas and 
Electric Company and PG&E Corporation," filed November 27, 2001, In re Pacific Gas and Electric Company, 
United States Bankruptcy Court Northern District of California, San Francisco Division, Case No. 01-30923 DM, at 
3. A copy of the CPUC's November 27, 2001 filing in that case is attached as Exhibit A to this pleading.
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are in the public interest, and meet related statutory requirements. PG&E has not sought 

state-required approvals for any of its proposals, asserting that all state law is preempted 

by section 1123(a)(5) of the Bankruptcy Code. This assertion is being vigorously 

challenged by the CPUC, the State of California, and other parties before the Bankruptcy 

Court.  

The CPUC submits that the November 30 Filings, including this Application, are 

premature and must be dismissed. The November 30 Filings seek to implement PG&E's 

Plan of Reorganization ("Plan") on file with the Bankruptcy Court. The November 30 

Filings thus assume the legal validity of the Plan, and assume that the Plan will move 

forward. Both of these critical assumptions underlying the November 30 Filings may be, 

and in the CPUC's view are, incorrect. Moreover, the Bankruptcy Court is expected to 

issue rulings on these matters in the near future. The Bankruptcy Court's ruling on 

certain facial preemption issues, discussed further below, will determine whether 

PG&E's plan is lawful and may move forward at all. The Bankruptcy Court's ruling on 

whether the CPUC may file an Alternative Plan, also discussed below, will bear on, if 

lawful, whether and to what extent PG&E's Plan moves forward. Accordingly, PG&E's 

pending Application in this matter should be dismissed pending orders from the 

Bankruptcy Court. In the alternative, the Commission should stay all proceedings in this 

matter, and should defer taking any action on PG&E's Application herein until the 

complex legal issues being addressed in the Bankruptcy Court -- which issues directly 

bear on PG&E's authority even to submit this Application -- are resolved. A failure to 

deny this motion will necessarily result in wasteful, expensive and possible useless
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proceedings, the results of which, depending on the rulings of the Bankruptcy Court, 

could well have to be undone.  

B. THE ALTERNATIVE PLAN 

On January 16, 2002, the Bankruptcy Court held a hearing on PG&E's motion to 

extend the period in which PG&E has an exclusive right to propose plans of 

reorganization beyond February 4, 2002. The CPUC, the State of California on behalf of 

various state agencies, and others opposed PG&E's motion. The CPUC has developed 

and is prepared to file in short order an Alternative Plan of Reorganization ("Alternative 

Plan"). Unlike the PG&E Plan, the Alternative Plan does not require disassembling the 

nation's largest public utility, and does not require either the Bankruptcy Court or FERC 

to reject the application of century-old state regulatory statutes critical to health, safety, 

and welfare of thirty million citizens. The Bankruptcy Court did not issue a final ruling 

on the motion at the January 16 hearing. Rather, the Bankruptcy Court provided the 

CPUC until February 13, 2002 to provide the Bankruptcy Court with a term sheet 

demonstrating that the CPUC's proposed Alternative Plan is feasible.2 Upon review of 

the term sheet, the Bankruptcy Court will rule on whether the CPUC will be permitted to 

file the Alternative Plan.  

A copy of the CPUC's "Objection To Pacific Gas & Electric Company's 

Second Motion For Order Further Extending Exclusivity Period For Filing Plan Of 

Reorganization To Permit The California Public Utilities Commission To File An 

Alternate Plan Of Reorganization" is attached hereto as Exhibit B. The following are 

2 The Bankruptcy Court extended the exclusivity period as to all parties other than the CPUC to June 30, 2002.
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certain of the significant provisions of the CPUC's Alternative Plan:

0 PG&E's short-term borrowings incurred during the energy 
crisis would be paid in full in cash (including accrued and 
unpaid interest through the effective date) by the first quarter 
of 2003 through a combination of PG&E's cash on hand 
(approximately $4.9 billion as of November 30, 2001 3 
according to PG&E's most recent 8-K filing with the SEC) 
and PG&E's residual revenues after deducting authorized 
revenue requirements from billed revenues ("residual 
revenues"); 

• all of PG&E's remaining indebtedness would be reinstated or 
refinanced; 

* PG&E's creditworthiness and financial viability would be 
restored - the Commission would adopt a post-bankruptcy 
rate structure consistent with state law that would provide 
PG&E with an opportunity to earn a reasonable return that 
would allow it to maintain an investment-grade credit rating; 

* valuable claims against the Parent (which under PG&E's Plan 
are to be released) 4 and other assets such as PG&E's refund 
claims pending before FERC would be preserved and 
transferred to a litigation trust or similar entity and prosecuted 
for the benefit of PG&E's ratepayers; 

0 costly and time-consuming preemption litigation would be 
avoided; 

* PG&E would emerge promptly from chapter 11; 

* the Commission and State of California would continue to 
regulate PG&E's operations; 

* PG&E's integrated operations would not be disaggregated; 

* rates would not increase, and may be reduced in 2003 (or 
earlier); 

* utility assets would not be diverted to pay the Parent's 
expenses; and 

* costly litigation at the FERC, NRC and SEC would be 
avoided.  

3 The CPUC expects this number to increase over time.  

4 These claims include, among others, claims that the Parent has violated the "first priority" condition 
imposed upon the Parent by a Commission order approving PG&E's holding company structure and claims that 
PG&E declared and paid dividends to its Parent while it was insolvent.
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The Alternative Plan reflects the fact that wholesale market prices have declined 

during the last six months, while the CPUC has increased PG&E's retail rates by over 

30% since January 2001. As press reports have noted, 

"The PUC came up with a straightforward plan based on cash 
flow to put Southern California Edison back in the black.  
Why can't it do the same with PG&E? If it can, the court 
should pay attention. Bankruptcy court is supposed to be 
about debtors paying creditors, not about debtors seeking to 
shed regulation." 

Sacramento Bee, Editorial: "PG&E solution: Nothing? Cash flow may easily resolve 

bankruptcy," Jan. 10, 2002.  

If, as the CPUC anticipates, the Bankruptcy Court terminates PG&E's exclusivity 

period and permits the CPUC to file the Alternative Plan, it will be impossible to know 

which, if either, of the two plans the Bankruptcy Court will approve. If the Alternative 

Plan is approved, the November 30 Filings, including this Application, will be moot.5 

The November 30 Filings assume PG&E's view of the world. It is far from 

certain that that view will prevail in the Bankruptcy Court. Should the proceedings in 

this matter nonetheless proceed, both the NRC and the parties will be required to expend 

very significant resources vigorously litigating proceedings which may well become 

moot.6 There is a better course. The NRC should dismiss PG&E's Application in this 

5 An illustrative example of how such circumstances should play out is demonstrated by the decision of the FERC in 
the case of Committee of Certain Members of Cajun Electric Power Cooperative, Inc., 87 FERC ¶ 61,129 (2001) 
("Cajun"). In Cajun, FERC dismissed as premature a petition which was "based on the possibility that the 
Bankruptcy Court may adopt" one of two pending, competing plans of reorganization. Id. The same result should 
obtain in this case, both before the FERC and before the NRC.  
6 Such premature litigation is to the detriment of PG&E and its creditors as well as to protesting parties and FERC.  

For instance, for the month of November 2001, outside counsel involved in the preparation of PG&E's Section 7 
filing CP02-39-000 et al. (Winston & Strawn), billed the estate $358,222.38. Counsel involved in the preparation of 
the ETrans filing, ER02-455-000 (Skadden, Arps), charged PG&E, $410,790.87, for October 2001, and $382,252.71
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matter, without prejudice, as premature. PG&E could subsequently re-file any 

applications necessary to implement an approved bankruptcy reorganization plan at the 

appropriate time. One thing, however, is sure; in the event that the CPUC's Alternative 

Plan is adopted, any application to the NRC for a license transfer for DCPP will look 

very different from PG&E's present Application.7 

C. THE PREEMPTION HEARING 

PG&E's Plan relies heavily on its assertion that central features of the California 

Public Utilities Code, which are generally applicable to all public utilities in the state, are 

preempted by the Bankruptcy Code, and consequently that PG&E needs neither to seek 

nor to obtain approval by the state of any part of the transactions proposed in the 

November 30 Filings and in the Plan. The CPUC, the State of California, representing 

other state agencies, and others have objected that PG&E's unlawful misuse of the 

Bankruptcy Code renders the Plan unconfirmable on its face. That is, under existing law, 

the Bankruptcy Court cannot lawfully approve the Plan as proposed. The Ninth Circuit 

has held in Baker & Drake Inc. v. Public Service Commission of Nevada, 35 F.3d 1348 

(9th Cir. 1994), that the Bankruptcy Code does not preempt state statutes or regulations 

intended to protect the public safety and welfare. According to the Ninth Circuit, state 

statutes may be preempted by the Bankruptcy Code only if, at a minimum, they are 

directed narrowly and solely at economic regulation, and if certain other factors apply.  

for November 2001. These figures do not even include amounts billed by Dewey Ballantine, counsel on the Section 
203 and other applications.  

7 At the January 16, 2002, hearing the Bankruptcy Court also issued an oral order to show cause as why PG&E and 

the CPUC should not be required to enter into court appointed mediation, which would be paid for by the Debtor's 
estate. The Bankruptcy Court has asked these two parties to respond by January 25, 2002.
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The provisions of the Public Utilities Code that PG&E seeks to preempt protect the 

public safety and welfare, and accordingly preemption cannot occur. That is true even if 

enforcement of the challenged provisions of state law would make a bankruptcy 

reorganization more difficult, or even impossible. A copy of the CPUC's "Memorandum 

In Further Support Of Its Objection To Proposed Disclosure Statement For Plan Of 

Reorganization Under Chapter 11 Of The Bankruptcy Code For Pacific Gas And Electric 

Company" is attached hereto as Exhibit C.  

The Bankruptcy Court held a hearing on the preemption issues on January 25, 

2002 and took the issues raised during the hearing under review. A ruling on these issues 

is expected to occur within the next few weeks. A ruling in the CPUC's favor would 

doom PG&E's Plan, as it would not be feasible as a matter of law. Such a ruling would 

require submission, either by PG&E or another party, of a new, lawful, Plan, and moot 

the November 30 Filings, including PG&E's Application herein. In any event, it is 

expected that the Court's ruling on these preemption issues are likely to be appealed, and 

a final resolution of these issues could be many months in the future. It would therefore 

be an extraordinary waste of resources to proceed on this Application pending the 

Bankruptcy Court's ruling on the facial preemption issue and the outcome of any appeals 

of that ruling. Accordingly, the CPUC submits that the NRC should dismiss this 

Application without prejudice until these preemption issues are finally resolved.  

D. ALTERNATIVE MOTION TO STAY PROCEEDINGS 

In the alternative, in the event that the NRC declines to dismiss this Application, 

the NRC should issue an order staying the proceedings in this matter. For the same
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reasons set forth above, there is little reason for the parties or the NRC to expend the 

resources necessary to litigate these proceedings given the current uncertainty as to 

whether PG&E's plan is lawful, and whether the CPUC will be permitted to submit its 

Alternative Plan as an alternative plan to PG&E's current Plan.  

If the Bankruptcy Court rules against PG&E on preemption, PG&E's Plan falls 

apart and the November 30 Filings, including this Application, are moot. If the 

Bankruptcy Court permits the filing of an alternative plan, it will be impossible to know 

which, if either, of the two plans the Bankruptcy Court will approve.  

Accordingly, if the NRC does not determine to dismiss these proceedings 

altogether, the NRC should certainly to hold the matter in abeyance until the Bankruptcy 

Court's rulings on the preemption issue and on the filing of the Alternative Plan have 

been finalized.  

II. THE REQUEST FOR AUTHORIZATION TO TRANSFER NUCLEAR 

DECOMMISSIONING TRUST FUNDS MAY NOT LAWFULLY BE APPROVED BY 
THE NRC 

In its application, PG&E states that decommissioning funding assurance for DCPP 

is provided by an external Nuclear Decommissioning Trust, as authorized under the 

Commission's regulations at 10 CFR 50.75(e)(1)(ii), and that PG&E will "transfer" to 

Diablo the "beneficial interest" in those portions of the CPUC Qualified and 

Nonqualified Nuclear Decommissioning Trusts (the "Trusts") "associated with" DCPP.  

Unfortunately, in its filing, PG&E has failed to inform the Commission that it does not 

have the legal authority to make this transfer. If PG&E cannot transfer its interest in the 

Trusts to Diablo, the proposed licensee has no decommissioning funding assurance, and
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the Commission cannot approve the requested license transfer, because decommissioning 

funding assurance is a sine qua non of Commission approval of any such license transfer.  

The reasons why PG&E's beneficial interest in the Trusts cannot be transferred, 

and thus, the requested license transfer cannot be approved, are as follows: (1) the NRC 

does not have any direct jurisdiction over these Trusts and accordingly cannot authorize 

their assignment; (2) the proposed assignment cannot be accomplished without approval 

of the CPUC, which opposes the transfer; (3) it would be unjust and unreasonable to the 

California ratepayers who have funded these Trusts to authorize their assignment to a 

holding company that has no explicit obligation to those ratepayers and that could loot or 

exploit the Trusts' assets to its own advantage, and to the ratepayers' disadvantage; and 

(4) the Trusts provide funds for the eventual decommissioning of other PG&E assets -

specifically, Humboldt Bay Nuclear Unit No. 3 ("HB-3") -- which will be retained by 

PG&E, as well as for the eventual decommissioning of DCPP; thus, on purely practical 

grounds, the proposed assignment will create serious difficulties and potential inequities 

in terms of allocating the Trusts' assets as between the needs of DCPP and those other 

assets.  

A. THE NRC LACKS JURISDICTION TO AUTHORIZE ANY 
ASSIGNMENT OF PG&E'S INTERESTS IN THE TRUSTS 

Because the Trusts are not NRC-jurisdictional agreements, the NRC has no 

authority to approve the transfer proposed by PG&E, nor does PG&E claim that the NRC 

has any direct jurisdiction over these Trusts (although NRC regulations clearly do require 

that such trusts be in effect and do impose certain requirements relating to such trusts).
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Rather, the Trusts were developed in a vertically integrated environment in which 

PG&E's nuclear facilities provided energy at retail to California consumers, under CPUC 

regulation. The parties to the Trust agreements are PG&E, the CPUC and the Trustee, 

Mellon Bank, N.A. The NRC is not a party to these agreements. The Trusts themselves 

provide that they were established pursuant to the regulatory authority of the CPUC and 

the NRC. See also Cal. Pub. Util. Code §§ 8321-8330 (the California Nuclear Facility 

Decommissioning Act of 1985). Any disposition of the Trusts' assets must be pursuant 

to CPUC order, and to the extent applicable, NRC order.  

PG&E does acknowledge that authorization of the assignment of PG&E's 

beneficial interests in the portions of the Trusts associated with DCPP is "an essential 

element of the Transaction as the NRC requires Diablo Canyon LLC to have adequate 

assurance of decommissioning funding." See PG&E's Section 203 application to FERC, 

Docket EC02-3 1-000, at 72-73. PG&E is correct, of course, that the assignment of the 

DCPP portion (whatever that is) of PG&E's interests in the Trusts may be necessary 

under the Atomic Energy Act and NRC regulations to effectuate the transfer of DCPP to 

Diablo Canyon LLC, but the NRC lacks the authority to "authorize" the assignment of 

PG&E's interests in the DCPP portion of these trusts to Diablo Canyon LLC or to any 

other entity.  

This is true regardless of any order the Bankruptcy Court may or may not issue.  

In a footnote in its FERC Section 203 application, PG&E indicates that it will ask the 

Bankruptcy Court to "compel" the CPUC to approve the transfer or to "deem" the 

approval to have been granted by the CPUC. Id., at 74, n.57. However, the funds
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contained in the Trust are not subject to creditors' claims (except, of course, for claims 

relating to decommissioning activities for which a proper Disbursement Certificate is 

submitted to the Trustee)8 and are therefore outside the purview of the Bankruptcy Court.  

The Bankruptcy Court therefore has no authority to "break" the contact as part of its 

approval of a reorganization plan. In any event, even if the Bankruptcy Court may or 

indeed does issue an order of the type contemplated by the PG&E footnote, such an order 

would in no way bestow jurisdiction over these Trusts on the NRC.  

B. NO TRANSFER OF THE TRUSTS MAY BE ACCOMPLISHED 
WITHOUT THE APPROVAL OF THE CPUC 

As noted above, the Master Trust Agreements that govern the management of the 

Trusts are contracts between the CPUC, PG&E and the Trustee, Mellon Bank, N.A. The 

Master Trust Agreements are, by their terms, irrevocable and not transferable. Section 

2.07 of the Master Trust Agreement for the Qualified Decommissioning Trust (the larger 

of the two in terms of asset value) provides as follows: 

"The interest of the Company [PG&E] in the Master Trust is 
not transferable by the company, whether voluntarily or 
involuntarily, nor subject to the claims of the creditors of the 
Company, provided, however, that any creditor of the 
Company as to which a Disbursement Certificate has been 
properly completed and submitted to the Trustee may assert a 
claim directly against the Master Trust in an amount not to 
exceed the amount specified on such Disbursement 
Certificate. Nothing herein shall be construed to prohibit a 
transfer of the Company's interest in the Master Trust upon 
sale of all or part of the Company's ownership interest in any 
Plant or Plant's; provided, however, that any such transfer 
shall be subiect to the prior approval of the CPUC." 
(Emphasis added.)
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Section 2.06 of the Master Trust Agreement for the Qualified Decommissioning Trust 

sets forth identical language.  

The Master Trust Agreements thus explicitly deny PG&E the authority to transfer 

its interest in the Trusts either voluntarily or involuntarily. The only exception is in 

connection with a sale of PG&E's ownership interest in the plant. However, in such a 

case, the Master Trust Agreement specifically provides that "any such transfer shall be 

subject to the prior approval of the CPUC." In its Application in this matter, at page 11, 

PG&E states that it is seeking to obtain approval from FERC via its Section 203 filing for 

this transfer of interests in the Trusts to Diablo, without first seeking the approval of the 

CPUC. However, PG&E's effort to circumvent the required CPUC approval of a transfer 

of the Trusts by its appeal to FERC on its face violates the terms of its contractual 

agreement and is accordingly a void and unlawful act.  

Ultimately, PG&E's request that FERC "authorize" its assignment of its DCPP

related interests in the Trusts to Diablo is an idle and futile exercise. The one leading 

authority cited in section V of PG&E's Section 203 application to FERC, which deals 

with this issue, Niagara Mohawk Power Corp., 89 FERC ¶ 61,124 (1999) in no way 

supports PG&E's "authorization" request with respect to assignment of PG&E's DCPP

related interests in the Master Trust Agreements. Indeed, if anything, the Niagara 

Mohawk decision undermines the basis for PG&E's request.  

In Niagara Mohawk, the co-tenants of the proposed transferee of a majority 

interest in the Nine Mile Point II power plant protested the proposed transfer based on 

concerns that the proposed transferor might have insufficient funds to meet its portion of

16



eventual decommissioning expenses, and complained in this regard that the transferor 

failed to seek FERC approval for the transfer of nuclear decommissioning funds. In its 

decision, FERC found that there was no need to separately address whether such 

authorization was needed in that case, and noted that the financial ability of the proposed 

transferee to fund nuclear decommissioning was a matter to be addressed in an NRC 

proceeding. Moreover, in Niagara Mohawk, FERC explicitly recognized that the 

proposed transaction was "subject to review by the New York State Commission, and no 

state commission has argued that the proposed transaction would impair state regulation." 

See 89 FERC, at 61,347. Thus, PG&E's citation to this FERC decision attempts to turn 

the plain language of the decision inside out. PG&E is attempting to use a finding that 

holds that the specific authorization of the transfer of decommissioning funds is a matter, 

not requiring specific FERC approval, for other agencies (the NRC and, in the case of 

DCPP, the State of California) to decide into a pretext for de facto preemption of the 

state's clear contractual right to make that policy judgment.  

C. ASSIGNMENT OF THE TRUSTS' ASSETS WOULD NOT BE IN 
THE PUBLIC INTEREST 

PG&E contends, at page 74 of its Section 203 application to FERC, without any 

evidentiary support or analysis, that the assignment of its beneficial interests in the 

portions of the Trusts associated with DCPP "is consistent with the public interest and is 

in the public interest." In fact, the opposite is closer to the truth. For instance, the U.S.  

General Accounting office has just released a report (GAO-02-048, January 2002) 

finding that the NRC has been approving licensing transfers and related decommissioning
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efforts even though new owners and operators are unable to assure regulators that the 

money for decommissioning will be there when reactors are ready for burial.  

The specific question of whether the transfer of a nuclear decommissioning fund 

would be in the public interest, was examined in detail by the CPUC several years ago in 

a case, A.97-12-039, involving the application of San Diego Gas and Electric Company 

(SDG&E) for authority to sell its share of the San Onofre Nuclear Generating Station 

("SONGS"). There, even SDG&E's partner in SONGS, Southern California Edison Co.  

("Edison") expressed concern regarding the proposed transfer, questioning how 

ratepayers can be assured of protection if a decommissioning trust fund is dissipated by a 

new, non-utility owner after the transfer. (See RT of October 21, 1999 hearing in CPUC 

Docket A-97-12-039, at 22.) PG&E does not even suggest an answer to that question, 

either in its Application in this matter or in its voluminous Section 203 application to 

FERC, which also addresses the proposed transfer of PG&E's beneficial interest in the 

Trusts to Diablo. However, this question is as compelling today in the context of the 

transfer that PG&E is requesting the Commission to authorize herein as it was 2/2 years 

ago in the SONGS proceeding. 9 

It should also be noted that California's decommissioning law is stricter than 

required by the NRC. Pursuant to the California Nuclear Facility Decommissioning Act 

of 1985 (Pub. Util. Code §§ 8321 through 8330), California's nuclear power plants 

generally have considerably more money in their decommissioning trust funds than do 

9 It should be noted that on November 5, 1999, SDG&E withdrew its request to divest its interest in SONGS. See, 
In the Matter of the Application of San Diego Gas & Electric Company (U-902-E) for Authority to Sell Electrical 

Generation Facilities et al., D.00-10-054, 2000 Cal. PUC LEXIS 760 (2000).
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the plants in most other states. This is because most other states typically only require 

compliance with NRC rules. Under this California law, not only must more money be 

put into such funds (the maximum contribution allowed pursuant to section 468A of the 

U.S. Internal Revenue Code, and applicable regulations adopted pursuant thereto), but 

also California has the oversight authority to make sure that the decommissioning work 

gets done in a timely fashion. Under CPUC oversight, PG&E has been a good steward of 

the Trusts, to date.  

However, there is absolutely no guarantee that a Diablo Canyon LLC or some 

other entity that is not regulated by the CPUC would maintain that stewardship. And yet, 

the transfer of PG&E's "beneficial interest" in the portions of the Trusts associated with 

DCPP will effectively put much of the Trusts assets in the hands of such a less reliable 

and less trustworthy entity, over which, in PG&E's view, neither FERC nor the CPUC 

would have regulatory authority. Such an unregulated entity would have a strong 

financial incentive to delay performing the decommissioning as long as possible, in order 

to make as much money for itself, using ratepayer provided funds. It would not be in the 

public interest, and it would be unjust and unreasonable to PG&E's ratepayers, who have 

footed the bill for the eventual decommissioning of DCPP, to allow such a situation to 

arise.  

D. THE IMPRACTICALITY OF ASSIGNING THE TRUSTS' ASSETS 

Based on information contained in the most recent annual report (for calendar year 

2000) from PG&E's Nuclear Facilities Decommissioning Master Trust Committee 

("NFDMTC"), there is currently a total of some $1.462 billion of assets in the Trusts. At
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page 11 of the Application, PG&E states that approximately $1.101 billion of this sum is 

the "liquidation value" of the DCPP portion of the Trusts. It is important to note, 

however, that the Trusts are intended to cover decommissioning costs for the shut down 

of both HB-3 and the DCPP units. By their terms, the Trust documents do not allocate 

any given amount of the funds controlled by the Trusts to either plant.  

PG&E attempts to sweep this serious problem under the rug by blithely asserting 

in a footnote (at page 11 n. 10 of the Application) that all of the funds in the Trusts 

associated with HB-3 will be "segregated" from the DCPP components of the Trusts as 

part of the larger transaction that PG&E is requesting FERC to approve. Unfortunately, 

nothing in the Application indicates how this "segregation" will take place. Nor does 

PG&E explain how such a "segregation" is consistent with, or permitted by, the Trust 

documents.  

Even if it were both lawful and achievable to so segregate the Trust funds, given 

the unpredictable nature of decommissioning activities, it would be unreasonable and 

impractical to attempt to allocate the Trusts into separate HB-3 and DCPP components 

without a detailed study of the likely scope of the decommissioning effort required for 

each facility. Such a study would be a lengthy, complicated and expensive endeavor.  

However, without a proper allocation of Trust assets to HB-3 and DCPP based on a 

prudent and thorough analysis of the likely costs of decommissioning for both facilities, 

there is a significant likelihood that one or the other of the facilities would have too few 

funds to properly complete decommissioning, thereby resulting, especially in the case of 

HB-3, in an unnecessary, unjust and unreasonable adverse impact on PG&E's ratepayers,
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and potential health, safety, and welfare concerns for California citizens. Thus, 

assuming, arguendo, that some entity other than the CPUC had the authority to divide the 

corpus of the Trusts and to assign some share of the Trusts' assets that would be allocated 

to DCPP to Diablo, and notwithstanding PG&E's unsupported statement of the 

liquidation value of the DCPP component of the Trusts, it would be improper, imprudent 

and impractical to do so absent the results of a detailed study which has not yet even been 

commenced.  

III. THE PROPOSED TRANSFEREE IS NOT FINANCIALLY QUALIFIED TO BE THE 

NRC's LICENSEE FOR THE DCPP 

The license for DCPP should not be transferred to Gen, because, as the discussion 

below amply sets forth, Gen's finances are highly questionable. It is accordingly 

uncertain that Gen will have the resources to carry out the critical plant maintenance and 

public safety-related functions that will enable the DCPP to continue to meet the 

Commission's rigorous regulatory requirements. It would be imprudent in the extreme to 

license untested, financially unstable entities to own and operate a commercial nuclear 

reactor, an installation that must meet critically high standards of operations and 

maintenance.  

As part of its Reorganization Plan, PG&E would divest most of its generation 

assets, including DCPP, to Gen, and would then enter into a Purchase & Sale Agreement 

("PSA") to buy back the power output of DCPP for the next twelve years. This proposal 

is seriously flawed, because the rates proposed in the PSA are unjust and unreasonable, 

and FERC cannot legally or properly approve them. Assuming that FERC properly
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determines that Gen should only be allowed to collect cost-based rates for DCPP, there 

will simply not be enough money coming in to both operate the plant properly, and to 

service the debt to be incurred by Gen under the Plan. Under such circumstances, Gen 

will be in no position to satisfy the requirement of the Commission's regulation, at 10 

CFR 50.33(f)(2), that a non-utility applicant (such as Gen would be) must have 

reasonable assurance of obtaining the funds necessary to cover the plant's estimated 

operating costs.  

The CPUC is currently attempting to thwart this scheme in a motion contesting 

PG&E's Federal Power Act Section 203, 204 and 205 filings with FERC, as well as 

before the Bankruptcy Court. Copies of the CPUC's filings in these three FERC 

Dockets, EC02-31-000 (the "203 application")' 0 , ES02-17-000 ("the 204 application")" 

and ER02-456-000 (the "Gen 205 application")12 are attached hereto as Exhibits D, E and 

F, respectively. The CPUC incorporates the substance of those filings by reference, as if 

fully set forth herein. Should the CPUC prevail on any of the issues it has raised in those 

FERC proceedings (or on the legal and policy issues the CPUC has raised in the 

Bankruptcy Court, which are discussed above), the house of cards on which PG&E's 

applications, both to this Commission and to FERC, are based, will quickly collapse. In 

10 In its 203 application, PG&E requests, among other things, that FERC authorize it to transfer to Diablo Canyon 

LLC, one of the subsidiaries of Gen, its beneficial interest in the Nuclear Decommissioning Trusts associated with 
DCPP.  

"' Gen plans to finance acquisition of DCPP through the issuance of bonds, which it asks FERC to authorize in the 
204 application. However, under §204 of the Federal Power Act, FERC clearly lacks jurisdiction to do so. FERC 
must accordingly deny PG&E's 204 application on its merits.  

12 In the Gen 205 application, PG&E seeks, among other things, approval by FERC of a power sales agreement 

whereby Gen would enter into a 12-year contract to sell the power output of DCPP to PG&E for a specified price.
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such event, Gen will not be a financially viable entity, and will thus be rendered, beyond 

any doubt, unqualified to hold the license for DCPP. For this reason alone, the 

Commission should dismiss the application under review in this proceeding, or, at least, 

hold the requested license transfer in abeyance until the disposition of PG&E's 

restructuring plan is settled by the Bankruptcy Court. The Declaration of David R.  

Effross, which is attached hereto as Exhibit G, provides evidentiary support for the 

following analysis showing why Gen will not be a financially viable entity.  

A. GEN WILL NOT BE A FINANCIALLY VIABLE ENTITY 

PG&E's Plan proposes to transfer PG&E's electric generation, electric 

transmission, and natural gas transportation facilities to PG&E's Parent, PG&E 

Corporation, leaving a Reorganized PG&E to emerge from bankruptcy as an under 

funded distribution-only utility possessing only assets and liabilities not desired by the 

corporate parent. Included is a proposal to transfer all of PG&E's hydroelectric and its 

operating nuclear generation facilities (i.e., DCPP) to Gen, and then to transfer Gen to the 

corporate Parent by means of an unlawful stock dividend in violation of § 305 of the 

Federal Power Act (see Exhibit D).  

Should the various transactions proposed in PG&E's Plan be approved, PG&E 

proposes that Gen enter into a proposed Purchase & Sale Agreement ("PSA") with 

Reorganized PG&E. Under the PSA, Gen proposes to sell all of the output of the 

(former) PG&E generation facilities to Reorganized PG&E for an eleven year period at 

an unjust and unreasonable price, approaching double the rates PG&E would receive for 

the output of the facilities in the absence of the proposed transactions, and justified only
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by the need to service the unnecessary debt which Gen proposes to incur upon receipt of 

the facilities (the PSA includes a twelfth year for approximately half of the facilities' 

output). Under this Plan, as noted in part I above, only Reorganized PG&E would be 

subject to CPUC regulation.  

The terms of the PSA are spelled out in PG&E's Gen 205 application. The 

CPUC's preliminary review of the Gen 205 application (which is summarized in Exhibit 

F) discloses strong indications that the pricing, terms and conditions of the PSA are not 

just and reasonable, and thus, may not be approved by FERC.  

PG&E has wholly failed to meet FERC's standards applicable to power sales 

agreements between affiliates. Moreover, under the circumstances here, the applicable 

standards must be applied with extraordinary scrutiny. The PSA was not reached at 

arm's-length by entities with competing interests, but rather was developed by the same 

counsel working simultaneously for all the (affiliated!) parties, one of which is essentially 

non-existent. PG&E concedes that the PSA was developed, on behalf of both the "buyer" 

and "seller" by a single "Team [which] developed the price, terms and conditions of the 

PSA." 13 

B. THE RATES IN THE PROPOSED PSA ARE UNJUST AND 
UNREASONABLE TO REORGANIZED PG&E AND ITS RETAIL 
CUSTOMERS WHO WILL FOOT THE BILL 

The heart of the Gen 205 application is PG&E's contention that the rates in the 

proposed PSA are just and reasonable to Reorganized PG&E on the basis of a 

13 See Exhibit 1 (Kuga Testimony) to PG&E's Gen 205 application, at 11.
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"benchmark" analysis conducted by PG&E's witness Meehan. However, as set forth in 

detail below, PG&E's "benchmark" analysis misses the mark. First, the rates in the 

proposed PSA must properly be evaluated not against other long-term power transactions, 

but rather against the rates which PG&E would receive in the absence of the proposed 

Spin-Off and related transactions. That is, the proposed PSA rates must be compared 

against the CPUC's rates for Utility Retained Generation. Second, even if it is 

appropriate to measure the proposed PSA against "comparable" wholesale transactions, 

PG&E's benchmark analysis fails to establish that the proposed PSA rates are just and 

reasonable. Third, PG&E fails to provide a cogent analysis of its market power.  

Consequently, PG&E fails to establish that the price and non-price terms and conditions 

of the PSA are just and reasonable, and that the PSA is not fatally tainted by self-dealing.  

1. The Proposed PSA Rates Must be Evaluated in Comparison 
with Otherwise Applicable Rates 

Under PG&E's proposal, Gen will sell the output of the electric generation 

facilities currently owned and operated by PG&E to Reorganized PG&E, which would in 

turn resell the facilities' output to its retail customers. In the absence of the transactions 

proposed in PG&E's Plan, PG&E would retain the electric generation assets which it 

proposes to transfer to Gen and to the subsidiaries of Gen, including, in this case, to 

Diablo Canyon LLC, and would continue selling the output of the generation facilities 

directly to its retail customers.14 Under either scenario PG&E's retail customers will 

receive the same energy and Ancillary Services from the same facilities. Thus, the 

14 As discussed in greater detail in part I above, the CPUC has formulated an Alternative Plan under which PG&E 
would be able to emerge from bankruptcy without disposing of its electric generation assets.
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appropriate comparator against which to measure the PSA is the utility-retained 

generation ("URG") component of PG&E's retail rates.  

Under current California law and CPUC policy, such rates are determined on a 

traditional cost-of-service basis. See, e.g., Application of San Diego Gas & Electric 

Company et al., D.01-12-015, 2001 Cal. PUC LEXIS 1072, *7 ("We intend to apply cost

based ratemaking to all of SDG&E's retained generation assets ... which we believe is 

consistent with ABX1 6"); Application of Southern California Edison Company et al., 

D.01-01-061, 2001 Cal. PUC LEXIS 30 ("PG&E, SDG&E and Edison shall establish a 

cost-based rate for URG"). The CPUC has expressly rejected PG&E's request to set its 

URG revenue requirement based on market valuation rather than cost-of-service.  

Application of Southern California Edison Company et al., D.01-10-067, 2001 Cal. PUC 

LEXIS 959 ("We determine that market valuation does not apply to setting a prospective 

revenue requirement for PG&E's URG assets").  

PG&E's witness Meehan states that the levelized price over the twelve-year period 

of the PSA is approximately $52.29/MWh.15 Elsewhere, PG&E asserts that the average 

price under the contract over the life of the contract is approximately 5.1 cents/kWh 

($51/MWh).6 That the contract costs are unjust and unreasonable as to Reorganized 

PG&E (and to its retail ratepayers) is confirmed by PG&E's own numbers. In its Plan, 

PG&E projects revenues under the contract of approximately $1.5 billion annually. For 

calendar year 2003, PG&E projects revenues under the contract of $1,471,500,000. (See 

15 The testimony of Mr. Meehan is set forth in Exhibit 2 to PG&E's Gen 205 application.  

16 See PG&E's Gen 205 application, at 3.
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a page from PG&E's Plan, which is attached to Exhibit F hereto as "Exhibit A.") Based 

solely on the numbers presented by PG&E in its Plan, PG&E's revenue requirement 

based on traditional cost-of-service principles would be approximately $790.4 million for 

2003-about half of PG&E's projected revenues. This translates to an illustrative rate of 

approximately 2.5 cents/kwh. 17 

This calculation proceeds as follows: PG&E's Plan projects total operating 

expenses for Gen in 2003, including depreciation, of $759.7 million. From this figure is 

subtracted "other income" of $88.9 million, leaving net operating expenses of $670.8 

million. To this is added a rate of return and taxes of $119.6 million, calculated utilizing 

PG&E's projected 2003 net plant shown in the Plan of Reorganization for the nuclear and 

hydro assets of $913.8 million and PG&E's rate of return grossed up for income tax 

authorized by the CPUC of 13.09%.18 This results in an illustrative cost-of-service 

revenue requirement for Gen, using PG&E's own figures, of $790.4 million for 2003.  

The illustrative cost-of-service revenue requirement of $790.4 million is 53.7% of 

the proposed revenues PG&E would receive under the PSA in 2003 of $1,471.5 million.  

PG&E asserts that rates under the PSA in 2003 would be approximately 4.6 cents/kWh.  

Since, as PG&E asserts, revenues of $1,471.5 million equates to 4.6 cents/kWh on 

average, the cost-of-service revenue requirement is approximately 2.5 cents/kWh on 

"• This pleading does not purport to determine the rate which the CPUC would actually set for PG&E's URG for any 
particular customer or class of customers, but simply utilizes figures provided by PG&E to provide, for illustrative 
purposes, a rough calculation of a cost-of-service rate based on such figures.  
18 PG&E's Plan shows higher figures for return, interest expense, and taxes, totaling $800.8 million, because the 

figures reflect and are being used to support the borrowing of over $2 billion to help pay off creditor claims. The 
$119.6 million in the calculation above includes interest expense on the net plant of $913.6 million, as it is based on 
a 13.09% weighted average rate of return that includes interest and taxes. See PG&E work papers submitted in 
CPUC Docket No. A.00- 11-038, Scenario 1.
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average (.537 x 4.6 cents/kWh) for 2003. 19 

While a rate of 2.5 cents/kWh is low compared to recent prices for gas-fired 

generation, the rate reflects the resource mix utilized for the PSA and PG&E's actual 

costs-not including the cost of unnecessarily borrowing over $2 billion. PG&E's 

hydroelectric resources are highly depreciated. PG&E's nuclear and hydro pumped 

storage resources, including DCPP, have been subject to accelerated depreciation during 

the transition period established under California's deregulation law. Ratepayers have 

paid several billion dollars of accelerated depreciation through California's Competitive 

Transition Charge, and would be losing a good portion of what they paid for under 

PG&E's Plan of Reorganization. See also the proposed decision addressing PG&E's 

revenue requirement for utility-retained generation ("the URG PD") recently issued by a 

CPUC Administrative Law Judge.z0 

While these figures may be subject to some refinement, this illustration 

demonstrates that the PSA is grossly overpriced. If the PSA were approved as proposed, 

PG&E's ratepayers would make some $700 million in excess payments to Gen over and 

above the otherwise applicable rate for the same energy from the same facilities in 2003.  

Over the life of the PSA, the overpayments approximate $8 billion.  

19 A recent report issued by the consumer group TURN estimates the "Expected Price Under Regulation" at 

approximately 2.5 cents/kWh in 2003, and 2.9 cents over the term of the PSA. See "Highway Robbery: Unmasking 
the PG&E Bankruptcy Plan's Financial Impact on California Consumers," available at 

http://www.turn.oreturnarticles/PG&E report.pdf.  

20 California law generally requires the CPUC's proposed decisions to be released for comment prior to a 

Commission vote. See Cal. Pub. Util. Code § 311 (d), (g). The URG PD is available from the CPUC's web site, at 
http://www.cpuc.ca.gov/published/comment decision!12655.htm. An alternate proposed decision of CPUC 

Commissioner Lynch is available at http://www.cpuc.ca.gov/published/Agenda decision/!12659.htm.
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2. PG&E's Benchmark Analysis is Invalid 

Assuming, arguendo, that the benchmark analysis utilized by FERC in connection 

with previous affiliate transactions is applicable, PG&E's benchmark analysis, supported 

by the testimony of witness Meehan, is invalid for a number of reasons, discussed below.  

FERC has articulated standards pursuant to which it will accept power sales 

contracts between affiliates in a series of three orders over the past ten years. Boston 

Edison Co. Re: Edgar Electric Energy Co., 55 FERC ¶ 61,382 (1991) ("Edgar"); Ocean 

State Power 11, 59 FERC $61,360 (1992), reh'g denied, 69 FERC ¶ 61,146 (1994) 

("Ocean State"); Ameren Energy Mktg. Co., 96 FERC ¶ 61,306 (2001) ("Ameren"). In 

Edgar, FERC stated that such arrangements will be permitted if two conditions are 

satisfied. First, FERC requires a showing that there exists no potential abuse of self

dealing or reciprocal dealing. Second, if there has been a showing of no potential abuse 

of self-dealing or reciprocal dealing, FERC has found that market-based rates may be 

acceptable if the seller can also demonstrate that it lacks market power (or has adequately 

mitigated its market power), under familiar principles. Edgar, 55 FERC at 62,167.  

As PG&E recognizes, the potential for self-dealing is present here, where the 

seller under the proposed PSA is essentially non-existent, and the terms and conditions of 

the PSA were developed by a single entity acting on behalf of both the putative seller and 

buyer. The risk of self-dealing is at its height in this transaction, in which the buyer 

under the proposed PSA would, if PG&E's Plan is confirmed, be stripped of all of its 

most valuable assets and the affiliate relationship then terminated.  

FERC has articulated three means by which lack of self-dealing or reciprocal
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dealing may be shown, to ensure that an affiliated "buyer has chosen the lowest cost 

supplier from among the options presented, taking into account both price and non-price 

terms (i.e., that it has not preferred its affiliate without justification"). Edgar, 55 FERC at 

62,168. PG&E has chosen to present "benchmark evidence" of market value, i.e.  

evidence of other relevant power sales agreements between non-affiliates, which it claims 

demonstrates that the PSA is not unreasonable.21 Under the Edgar line of cases, the 

benchmark sales must be: (1) transactions in the relevant market; and (2) should be 

contemporaneous with; and (3) involve service that is comparable to, the instant 

transactions. In addition, FERC requires that the benchmark analysis examine non-price 

as well as price terms, and assumptions used in comparing the various projects should be 

explained with respect to both price and non-price terms. Finally, the applicant must 

demonstrate that the benchmark evidence was not distorted by the exercise of market 

power by the seller or its affiliates. Ocean State, 59 FERC at 62,333. FERC has 

observed that it must "take into account the evolving nature of our analyses of market

based affiliate transactions," including changes to the national generation market. Ocean 

State, 59 FERC at 62,332.  

PG&E contends that the relevant market is "the market for firm, long-term 

baseload and peaking capacity and energy for a duration of approximately 10-15 years 

with a start date expected near January 2003," and that the relevant region must be 

limited to suppliers which can deliver energy to PG&E.22 PG&E contends that the 

21 See PG&E's Gen 205 application, at 14 ff.  

22 See PG&E's Gen 205 application, at 17.
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23 
relevant "contemporaneous" period is May 2000 through November 2001. By so 

attempting to confine the analysis, PG&E contends that the appropriate benchmark sales 

are nine long-term contracts entered into by the California Department of Water 

Resources ("DWR") during 2001.  

PG&E's Reliance on DWR Contracts 

In confining its benchmark comparison to the DWR contracts, PG&E has sought 

to define as the relevant period precisely the same period in which the California 

wholesale electricity markets exhibited extreme dysfunction. PG&E has previously 

characterized this as a period of "massive market failure and upheaval in the regulatory 

regime that has led to billions of dollars in overcharges since May 2000.''24 Similarly, 

PG&E has attempted to confine its benchmark comparison to DWR contracts, the 

negotiation of which PG&E has previously contended were subject to the exercise of 

market power, and as to which PG&E has contended FERC ought to order refunds. 25 As 

PG&E stated in its Request for Rehearing of FERC's July 25, 2001 order (San Diego Gas 

& Electric Company, et al., 97 FERC 61,275 (2001), filed in Docket No. ELOO-95 on 

August 24, 2001, at 12: 

"the DWR bilaterals ... have drawn the most attention.  
These transactions are not bilateral purchases in the 
conventional sense with a willing buyer and a willing seller.  
Rather, they reflect the state stepping into the shoes of 
insolvent utilities as the default buyer of power in order to 

23 See PG&E's Gen 205 application, at 18.  

24 See PG&E's Request for Rehearing of FERC's July 25, 2001 order (San Diego Gas & Electric Company, et al., 

97 FERC 61,275 (2001), filed in FERC Docket No. ELOO-95 on August 24, 2001, at 19.  

25 FERC has not found any specific DWR contracts to be "just and reasonable." See, e.g., GWF Energy, 97 FERC 

61,297 (2001), slip op. at pp. 3-4.
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backstop the ISO's efforts at maintaining reliability in a 
dysfunctional market." 

PG&E's reliance on the DWR contracts for its benchmark analysis is fatal. The 

DWR contracts were negotiated and executed during a period of extreme exercise of 

market power, as FERC has acknowledged on repeated occasions. FERC has expressly 

recognized that the exercise of market power in the spot markets extended to the forward 

markets during the time period to which PG&E seeks to confine the analysis.26 Thus, the 

DWR contracts cannot be relied on to be a benchmark of market value in a competitive 

market, and cannot be relied on to demonstrate that the PSA reflects a competitive market 

value.27 

The Relevant Market 

In Ocean State, FERC indicated that a benchmark analysis should consider as the 

geographic market suppliers that can supply the relevant product to the buyer. Ocean 

State, 59 FERC at 62,333. However, FERC also expressly stated that its analysis and 

holding in Ocean State were confined to the facts of that proceeding. Ocean State, 59 

FERC at 62,338 n. 117. With respect to the PG&E reorganization, it is inappropriate to 

consider only a geographic market centered on PG&E's service territory. First, as 

discussed above, an analytic limitation to contracts in PG&E's California service territory 

focuses the analysis on an environment of acknowledged market power.  

26 San Diego Gas & Electric Company, et al., 93 FERC ¶61,121 (2000) at 61,358 ("higher spot prices in turn affect 

the prices in forward markets"); San Diego Gas & Electric Company, et al., 95 FERC ¶ 61,418 (2001), at 62,556 
(expanded spot market mitigation plan "will, over time, impact bilateral and forward markets as well"); see also 
AEP Power Marketing, Inc., 97 FERC ¶ 61,219 (2001).  
27 Only a competitive market value is relevant to an analysis under section 205 of the Federal Power Act to 

determine whether a proposed rate is just and reasonable, as "t]he prevailing price in the marketplace cannot be the 
final measure of 'just and reasonable' rates mandated by the Act." FPC v. Texaco, 417 U.S. 380, 397 (1974).
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Second, a broader geographic market is appropriate to consider in this case due to 

the nature of the PSA. The PSA is a long-term agreement with a delayed implementation 

date. Developed in 2001, it is proposed that the PSA run from January 2003 through 

2014. The market for such contracts is decidedly national, not regional. That is, a seller 

need not be physically located in California in 2001 in order to provide power under a 12

year contract commencing in 2003. Because of the long duration and delayed 

implementation date, a seller would have sufficient time to build new facilities to satisfy 

all but the earliest segments of the twelve year period.  

That the long-term market for electric generation is essentially national rather than 

regional is confirmed by an examination of regional pricing for forward electricity 

contracts. During the height of the recent California energy crisis, western forward prices 

were substantially higher than forward contracts at other national trading hubs -- as much 

as an order of magnitude higher. Since FERC's summer 2001 orders restored a measure 

of stability to western markets, however, forward contract prices at various regional hubs 

have tended to converge. For instance, as of December 12, 2001 (when the notice was 

issued in this proceeding) the simple average of reported futures prices for calendar year 

2002 were $30.66 for the California-Oregon border ("COB"), $34.25 for PJM, and 

$30.80 for CINergy.28 Longer-term prices should show similar convergence. As the 

relevant market for products similar to the PSA is a national rather than regional market, 

and PG&E analyzes only a corrupted regional market, PG&E's benchmark analysis fails 

to satisfy the "relevant market" prong of the benchmark analysis.  

28 See www.enerfax.com. By late January 2002, prices in all three markets had declined.
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Contemporaneousness 

PG&E's benchmark analysis similarly fails to satisfy the "contemporaneous" 

prong articulated in the relevant cases. PG&E examined only contracts "entered into 

between May 2000 and the date of this Application.'"29 Meehan's benchmark analysis 

focuses on nine contracts entered into between February and August 2001 as his 

"comparison group." 30 As discussed above, this is precisely the period in which all 

energy transactions in the California markets were tainted with market power. It is 

patently unreasonable to consider only such contracts. Moreover, this period is not 

contemporaneous with the period in which the PSA was developed. PG&E filed its Plan 

with the Bankruptcy Court on September 20, 2001; however, the key event in this 

scenario is the order issued by FERC on June 19, 2001, which quickly restored a 

semblance of stability to the California markets. All of the contracts in witness Meehan's 

"comparison group" were either executed or had an executed letter of intent no later than 

June 22, 2001 .31 That is to say, the negotiation of all of the comparison group contracts 

took place in the market power period. By the fall of 2001 when the PSA was developed, 

forward contract prices in California had already begun to converge with forward prices 

in regional markets across the country, at prices well below the prices in the PSA. PG&E 

has thus failed to examine a contemporaneous contracts in its benchmark analysis.  

In Ocean State, FERC approved a benchmark analysis, which considered as the 

29 See PG&E's Gen 205 application, at 18.  

30 See PG&E's Gen 205 application, at 20-21.  

31 See, California State Auditor, "California Energy Markets: Pressures Have Eased, But Cost Risks Remain," 193

195, Table 10. The report is available at http://www.bsa.ca.qov/bsa/pdfs/2OO1OO9.pdf

34



relevant period late 1987 into 1989, "reflecting the period during which the purchasers 

made their decisions to contract with Ocean State II." Ocean State, 59 FERC at 62,334.  

PG&E provides no similar justification for the period it has chosen. Certainly, PG&E 

makes no claim that that the roughly eighteen month period it has selected for 

examination represents the only, or even the most relevant, time period in which buyers 

seeking energy for the 2003-2014 period would have, or did, engage in negotiations.  

The CPUC has no principled objection to a "contemporaneous" period of roughly 

eighteen months. But PG&E has disingenuously selected the precise 18 months in which 

the California market was at its most dysfunctional. Were there no long-term power 

contracts entered into in the western United States in the first quarter of 2000? In the last 

quarter of 1999? Or, for that matter, in the truly contemporaneous period - the third and 

fourth quarters of 2001? The "contemporaneous" period selected by PG&E is invalid on 

its face, particularly when coupled with the limited geographical market also selected by 

PG&E. Any valid benchmark analysis must, if not be limited to, certainly include an 

examination of contracts executed during a period of relative market stability. Such a 

period could include, for instance portions of 1999 and 2000, and the latter third of 2001.  

Evidence as to whether and to what extent buyers sought long-term contracts for period 

comparable to the PSA during these periods can be presented at hearing.  

Comparability 

As PG&E observes, FERC has held that benchmark evidence must encompass 

"similar services when compared to the instant transaction." Edgar, 55 FERC at 62,129; 

Ocean State, at 62,333. PG&E's benchmark analysis fails this requirement as well. In
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the instant case, the PSA provides for capacity and energy from approximately 7,100 

MW of hydroelectric and nuclear power plants. The size of the PSA alone disqualifies 

each of the purported "comparison group" contracts from consideration as comparable.  

PG&E witness Meehan admits that he must treat each of the comparison group contracts 

as "infinitely scalable" in order to make a comparison.32 In Ocean State, the applicant 

provided comparison evidence relating to 33 projects. FERC confined its analysis to the 

ten projects which were "comparable to Ocean State II with respect to size and 

technology." Ocean State, 59 FERC at 62,334. Similarly, in Edgar, FERC rejected a 

benchmark showing in part due to the applicant's failure to evaluate the proposed rates 

against truly comparable projects. Edgar, 55 FERC at 62,169 ("Boston Edison's 

comparison of projects [against a 306 MW combined-cycle generating unit] includes 

projects as small as 0.7 MW and powered by wind, wood, waste, peat and hydropower").  

Here, of course, the facilities proposed to support the PSA are exclusively hydroelectric 

and nuclear generating plants. The "comparison group" contracts, to the extent that they 

have any specific source of generation attached to them, are exclusively natural gas-fired 

units. The PSA is for some 7,100 MW. Only one of the comparison group contracts is 

within the same order of magnitude. The comparison group contracts are comparable in 

neither size nor technology to the PSA.33 

32 See PG&E's Gen 205 application, at 27, and Exhibit 2 to the Gen 205 application, at 25.  

33 PG&E declines to provide benchmark evidence regarding "buy-back" agreements executed in recent years in 

connection with sales of nuclear facilities in New York, or with fairly large hydroelectric portfolios elsewhere in the 
U.S.
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Price 

The foregoing establishes that PG&E's benchmark analysis fails to establish the 

absence of self-dealing in the development of the PSA. As such, the PSA may not be 

accepted. Edgar, 55 FERC at 62,170. Moreover, the proposed rates in the PSA are 

simply too high to be considered just and reasonable. For instance, the capacity charges 

in the first year of the PSA amount to $170.75/kW-year. 34 Specifically, the capacity 

charges are $20.50/kW-mo for the peak months of July and August, $15.25/kW-mo for 

June, September, and October, and $12/kW-mo for November through May. The 

capacity payment is paid on a portfolio of 7,100 MW of capacity. 35 Thus the capacity 

payments alone under the PSA, in the first year, amount to over $1.2 billion, and escalate 

to nearly $1.5 billion in year eleven.  

FERC recently addressed another power sales agreement between affiliates in 

Ameren. The contract is for a minimum of 350 MW of capacity and energy per hour 

from June 2001 through May 2002. In the affiliate contract at issue in Ameren, the 

maximum capacity charge is $4/kW-mo. The minimum capacity charge in PG&E's PSA 

exceeds that by 300 per cent.  

At this juncture, one point should be clear: the value of PG&E's Plan to Gen 

exceeds the revenues that Gen would receive under the PSA. Under the Plan, Gen will 

receive not only $52.29/MWh for twelve years, but in addition, Gen will receive virtually 

all of PG&E's electric generation assets for a fraction of their value. Gen will effectively 

34 See Exhibit 1 (Kuga testimony) to PG&E's Gen 205 application, at 6.  

35 See Exhibit 1 (Kuga testimony) to PG&E's Gen 205 application, at 5.
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pay reorganized PG&E $2.4 billion for PG&E's hydroelectric assets and DCPP.36 Gen 

thus proposes to acquire the hydro and nuclear assets for less than PG&E has previously 

proposed as the market value for the hydro facilities alone.37 

The foregoing facts demonstrate that the PSA cannot appropriately be considered 

in isolation. However, any substantive evaluation of the PSA must consider related 

issues including the value to Gen of obtaining the PG&E generating facilities for a 

fraction of their PG&E-proposed market value.  

3. PG&E's Market Power Analysis is Woefully Insufficient 

The Edgar line of cases requires an applicant in an affiliate sales case to make two 

separate market power showings. First, PG&E must demonstrate that "the benchmark 

evidence was not distorted by exercise of market power by the seller or its affiliates." 

Ocean State, 59 FERC at 62,333. In this regard, FERC is concerned that, "If the seller or 

any of its affiliates has exercised market power and thus kept prices high in the relevant 

market, the benchmark evidence would be skewed in favor of the seller and thereby allow 

the affiliated buyers to give an undue preference to the sellers." Ocean State, 59 FERC at 

62,337. In the Gen 205 proceeding, FERC must address not only whether PG&E has 

exercised market power and thus skewed the benchmark evidence, but rather whether any 

party exercised market power in connection with the benchmark evidence. That is, a 

36 See PG&E's Gen 205 application, at 2. Upon receiving the generating facilities from PG&E, "Gen will then 

transfer cash and notes to PG&E amounting to $2.4 billion".  
17 See Exhibit D, at 17-33. The market value of the hydro facilities was set at $2.8 billion in a settlement agreement 
proposed by PG&E, TURN, and other parties in CPUC Docket No. A.99-09-053, but which was not approved by 
the CPUC. PG&E subsequently proposed a market value of $4.1 billion for the hydroelectric facilities alone in 
CPUC Docket No. A.00-1 1-056.
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proper market analysis in this proceeding must consider whether the benchmark evidence 

was skewed by the exercise of market power. As discussed above, there is no doubt that 

it was. Accordingly, the benchmark evidence is invalid, and cannot be used to support 

the PSA.  

Second, if there has been a showing of no potential abuse of self-dealing or 

reciprocal dealing, FERC has found that market-based rates may be acceptable if the 

seller can also demonstrate that it lacks market power (or has adequately mitigated its 

market power), under familiar principles. Edgar, 55 FERC at 62,167. As PG&E 

requests acceptance of the PSA as market-based rate, 38 PG&E must satisfy this standard 

(although, as is noted above, PG&E has not demonstrated the lack of abuse of self

dealing).  

PG&E currently possesses in excess of, and Gen proposes to acquire, 7,100 MW 

of generation. PG&E's contention that a supplier of such magnitude in frequently 

constrained Northern California does not have market power fails the straight face test.  

Indeed, PG&E has been among the loudest voices arguing that suppliers with much 

smaller portfolios have both possessed and abused market power.39 

Whether measured by the now-disregarded hub-and-spoke methodology or the 

38 See PG&E's Gen 205 application, at 14 n. 13.  
39 See, e.g., "Late Motion to Intervene and Protest of Pacific Gas & Electric Company and Southern California 
Edison Co." in FERC Docket No. ER99-1722-004, filed April 3, 2001, at 7 ("because the premises on which 
Williams based its market power analysis are no longer valid, and because of the clear evidence that Williams can 
exercise market power in the WSCC, the Commission's review should lead to a suspension of Williams' market
based rate authority") (emphasis added) and "Testimony of James Wilson for PG&E" in FERC Docket No. ELOO
95-000 at 10-16 and Figures 1, 2 and 5 (unrebutted testimony demonstrating that conditions in the California 
marketplace have permitted the exercise of market power, bidding without adequate competition by pivotal 
suppliers, and existence of Cournot pricing conditions during potentially 4000 hours in 2001).
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Supply Margin Assessment ("SMA") screen established in AEP Power Marketing, Inc., 

97 FERC ¶ 61,219 (2001) ("AEP"), PG&E indisputably possesses market power. At 

best, PG&E's showing -- i.e. that it is a net purchaser rather than a net seller of 

electricity, and that its generation resources are currently required both by state and 

federal regulation to be devoted to native load -- demonstrates that under current 

circumstances it has little incentive to exercise the market power it possesses. 4' All this, 

of course, will change should PG&E's Plan be implemented. Gen would become a stand

alone merchant seller with the largest single generation portfolio in California, and one of 

the largest generation portfolios in the country. Moreover, although the Gen 205 

application is a new market-based rate application submitted after the announcement of 

the SMA screen in AEP, PG&E has failed to perform an SMA analysis. Nor has PG&E 

submitted a hub-and-spoke analysis.  

In sum, there can be no question that a supplier with a generation portfolio of the 

magnitude at issue here in Northern California possesses market power.  

4. In Light of the Inadequacies of PG&E's Showing, and the 
Unique Aspects of the Proposed PSA, Only Cost-based Rates 
May be Accepted as Just and Reasonable 

PG&E's Gen application to the FERC wholly fails to satisfy the applicable 

standards necessary to support the rates in the proposed PSA, or any market-based rates.  

Due to the unique nature of both the proposed transaction and the magnitude of the 

generation portfolio supporting it, it is unlikely that PG&E could make a showing that 

satisfies the benchmark standards and effectively rebuts the presumption of self-dealing 

40 See PG&E's Gen 205 application, at 34-35.
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which must be drawn from the facts at issue here.  

PG&E has asserted that other suppliers in California should be subject to cost

based ratemaking. For instance, in PG&E's Request for Rehearing of FERC's July 25, 

2001 order (filed August 24, 2001), PG&E asserted that "cost of service rates [are] the 

only legally appropriate baseline given the fact that the California wholesale markets 

have been found to be unable to yield just and reasonable rates in all hours." Id., at 2. In 

that Rehearing Request, PG&E similarly states that, "As PG&E has previously stated in 

these dockets, absent a properly functioning market sellers should be permitted to collect 

no more than their cost of service, which would include a reasonable return on equity." 

PG&E is entitled to no more. As the example set out above illustrates, a lawful 

cost-of-service rate for the portfolio supporting the PSA is on the order of 2.5 cents/kWh 

for 2003-roughly half of the rate proposed by PG&E.  

C. PG&E ACKNOWLEDGES THAT THE TRUE JUSTIFICATION 
FOR THE RATES PROPOSED IN THE PSA IS TO SERVICE THE 
DEBT TO BE INCURRED BY GEN UNDER THE PLAN 

Further evidence that the rates proposed in the PSA are justified neither by truly 

comparable benchmark sales in a competitive environment, nor by any other measure of 

just and reasonable pricing, is provided in various statements of PG&E's, which reveal 

the true justification for the proposed rates. For instance, at 41-42 of its Gen 205 

application, PG&E states that "it would not be possible for Gen to assume this substantial 

portion of Exit Financing Debt without the PSA." That is, the rates in the PSA were 

determined by reference solely to the amount of financing which PG&E anticipates that 

Gen will incur after taking possession of the generating assets, including DCPP, and by
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the cash flow necessary to support that debt. If PG&E thought it could raise additional 

debt, the rates in the PSA would have been higher. If it had to finance the true market 

value of the facilities, the rates under the PSA would have to be substantially higher.  

In fact, neither the income stream under the PSA nor the PSA itself are necessary 

for PG&E to emerge from bankruptcy. Nor will PG&E's Plan provide, as PG&E asserts, 

a quick route out of bankruptcy. The legal infirmities of PG&E's Plan are so extensive 

(and PG&E apparently so determined to press on with its Plan despite its legal 

infirmities) that years of litigation over the plan are almost inevitable. Rather, as 

discussed in part I above, the CPUC has formulated an Alternative Plan, to be outlined in 

greater detail to the Bankruptcy Court on February 13, 2002, which would enable PG&E 

to promptly emerge from bankruptcy with a minimum of litigation, without dismantling 

the company, and without the need to charge PG&E ratepayers the egregious rates 

proposed in the PSA.  

As noted in part I above, the legal infirmities of the PG&E Plan, and their 

attendant regulatory uncertainties, raise serious doubt about the ultimate approval of that 

Plan. However, these infirmities and uncertainties also demonstrate that there is no 

reasonable assurance that Gen will be able to cover the estimated operating costs of 

DCPP. Thus, Gen cannot by any stretch of the imagination be deemed to satisfy the 

financial responsibility requirement of the Commission's regulation, at 10 CFR 

50.33(f)(2). Moreover, there is a reasonable Alternative Plan, sponsored by the CPUC, 

under which PG&E will continue to operate DCPP under cost-of-service rates, that does
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provide reasonable assurance of more than adequate funding for all of DCPP's plant 

operational and maintenance-related needs, thereby assuring protection of public health 

and safety. For all these reasons relating to the lack of financial responsibility of the 

proposed transferee of DCPP, the Commission should reject PG&E's request for a 

license transfer.  

IV. THE TRANSFER OF DIABLO CANYON OWNERSHIP AND OPERATING 
LICENSES FROM PG&E TO GEN AND DIABLO WOULD REDUCE 
CALIFORNIA'S REGULATORY RESPONSIBILITIES OVER NUCLEAR POWER 
TO THE DETRIMENT OF THE PUBLIC HEALTH, SAFETY AND WELFARE OF 
THE CITIZENS OF CALIFORNIA.  

A. THROUGH ITS REORGANIZATION AND LICENSE TRANSFER 
SCHEME, PG&E IS SEEKING TO TRUMP THE STATE'S VITAL 
INTERESTS IN REGULATING UTILITIES 

1. California's Basic Interest in Regulating Public Utilities 

Approval of PG&E's application to transfer DCPP, as well as other generation 

facilities, from a state regulated utility to a newly created, largely unregulated LLC would 

undermine the longstanding relationship between the utility and the ratepayers of 

California. The contours of this relationship are established in a number of California 

Public Utilities Code sections that PG&E would like to unilaterally nullify through its 

reorganization and license transfer scheme.  

Under its reorganization scheme, PG&E seeks to evade Public Utilities Code §§ 

701, 702, 728, and 761. See PG&E's Amended Disclosure Statement ("Amend. Disc.  

Stint.") dated December 19, 2001. These sections establish the fundamental relationship 

between the State of California and its regulated public utilities. Section 701 is the basic 

enabling provision that establishes the Commission's power to regulate public utilities. It
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provides that "[t]he Commission may supervise and regulate every public utility in the 

State and may do all things, whether designated in this part or in addition thereto, which 

are necessary and convenient in that exercise of such power and jurisdiction." Cal. Pub.  

Util. Code §701. Section 702 requires that every public utility obey and comply with 

every order, decision or rule of the CPUC. Cal. Pub. Util. Code §702. Section 728 

provides that whenever, after a hearing, the CPUC finds that rates or classifications set by 

a public utility are unjust and unlawful, the CPUC shall determine and fix reasonable 

rates to be observed by the utility. Cal Pub. Util. Code §728. Section 761 provides that 

whenever, after a hearing, the CPUC finds that any other aspect of a public utility's 

business is unjust, unreasonable, or otherwise contrary to the public interest, the CPUC 

shall determine the proper course of conduct for the utility, and order the utility to 

perform accordingly. Cal. Pub. Util. Code §761.  

These four statutes establish the core powers of the CPUC as a regulator. The 

State of California's interest in enforcing them is, thus, synonymous with its interest in 

the regulation of public utilities itself. PG&E is using the Bankruptcy Court, the NRC 

and FERC to dodge its responsibilities under these code provisions. The attempt to 

transfer its substantial generation assets, particularly DCPP, from this regulated utility to 

an unregulated LLC is a direct attack on the authority of the State of California, in its 

sovereign capacity as a government and a regulator, to regulate electrical utilities in the 

interest of the health and safety of the citizens of California.
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2. California's Interest in Ensuring Universal Service and Fair and 
Just Utility Rates 

Through its reorganization and license transfer scheme, PG&E also seeks to 

escape from its responsibilities under Public Utilities Code Sections 451 and 453.  

(Amend. Disc. Stmt., at 129). Section 451 establishes the fundamental "duty to serve" 

obligation on the part of a public utility to serve all of the needs of its customers within 

its designated area of operation. Cal. Pub. Util. Code §45 1. Section 451 also establishes 

the rule that all rates or charges demanded by a public utility for any service rendered or 

commodity furnished shall be just and reasonable. Id. Section 453 provides that all such 

rates and charges must be set on a non-discriminatory basis, without any unreasonable 

difference in rates between customers, localities, or classes of service. Cal. Pub. Util.  

Code § 453.  

If Sections 701, 702, 728, and 761 set forth the basic powers of the CPUC and the 

relationship between the State and its regulated public utilities, Sections 451 and 453 

represent the basic purpose of public utility regulation. Without its ability to enforce the 

utilities' basic obligation to provide electric service to every California customer on a fair 

and non-discriminatory basis, the State's ability to guarantee this essential right would be 

eviscerated. See Cal. Pub. Util. Code §739.  

3. California's Interest in Protecting Financial Integrity and 
Dedication of Service 

PG&E also seeks to shirk its duties under California Public Utilities Code Sections 701.5, 

816-830, 845, 851, 852, and 854 by transferring the Diablo Canyon ownership and operating 

licenses. (Amend. Disc. Stmt., at 130.) These laws provide that a public utility may not enter
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into certain transactions that affect its ownership and control, financial integrity, or ability to 

carry out its functions without prior review and approval by the CPUC. Cal. Pub. Util. Code 

§§ 701.5, 816-830, 845, 851, 852, 854. The purpose of these sections is to ensure that regulated 

public utilities do not enter into transactions that undermine their ability to serve their 

customers. Section 851, for example, prevents a utility from disposing of property useful in the 

performance of its duty to serve the public without the prior approval of the CPUC, to ensure 

that a public utility does not jeopardize the public health and welfare by rendering itself unable 

to serve. Cal. Pub. Util. Code § 851.  

As a regulated public monopoly, PG&E does not have the same freedom with its property 

and operations as a purely private company. In exchange, PG&E enjoys the considerable 

advantages of being a public monopoly. The State of California has a strong interest in ensuring 

that its public utilities remain financially sound and in the position to satisfy their obligations to 

serve their designated service areas. The Legislature determined that the above kinds of 

transactions have the potential to affect a utility's ability to perform its duties. Thus, the 

Legislature directed the CPUC to review all such transactions to ensure that they do not have a 

detrimental impact upon a utility's ability to serve.  

Furthermore, California has a strong interest in conditioning any public utility transaction 

with the potential to affect the environment upon the performance of a CEQA environmental 

review. See Cal. Pub. Res. Code § 21000, et. seq. Only by weighing the environmental impacts 

of a proposed action before it is taken can the State protect its environment and inhabitants from 

unnecessary harm.  

In attempting to bypass the CPUC's review obligation through a bankruptcy
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reorganization and license transfer, PG&E attacks the State's basic power to protect the public 

against the danger that a utility will fail to carry out its duties, or the danger that a proposed 

utility transaction will have adverse impacts upon the environment.  

4. California's Interest in Preventing the Loss of In-State 
Generation Facilities 

PG&E also seeks to dodge the mandates of Public Utilities Code Section 377. (Amend.  

Disc. Stmt., at 129.) Prior to January 2001, that section provided that, after market valuation, an 

electrical utility's generation assets would become eligible for deregulation. In the midst of the 

State's energy crisis, however, the government feared that California electrical utilities might 

sell or dispose of generation assets to third parties not obligated to serve California ratepayers 

and not subject to regulation by the Commission.  

In January 2001, the California Legislature passed AB 1X 6, amending Section 377 to 

prohibit any public utility from disposing of any generation facilities before January 1, 2006.  

See, California Statutes of 2001, chapter 2. As the Legislature explained in adopting AB IX 6 to 

take effect immediately as an urgency statute, it amended Section 377 "to ensure that public 

utility generation assets remain dedicated to service for the benefit of California ratepayers, and 

are not deregulated as a consequence of market valuation, without appropriate review and 

authorization of the Public Utilities Commission pursuant to Section 851 of the Public Utilities 

Code." Id., Sec. 5.  

In seeking to thwart Section 377's moratorium, PG&E is using the Bankruptcy 

Court, the NRC and FERC in an attempt to reverse the California Legislature's recent 

sovereign determination, during a time of crisis, that it is essential to public health and
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safety that all electrical generation assets located in California remain dedicated to 

service for the benefit of the people of California. Following the proposed license 

transfer, Diablo would have no such obligation to the citizens of California.  

5. California's Interest in Preventing Improper Inter-Company 
Transactions 

Under the reorganization and license transfer scheme, PG&E also seeks to avoid the 

application of California Public Utility Code Sections 797 and 798 and the CPUC's Affiliate 

Transaction Rules. (Amend. Disc. Stmt., at 130-31.) Section 797 provides that the Commission 

shall periodically audit all significant transactions between a public utility and its subsidiaries or 

affiliates. See Cal. Pub. Util. Code § 797. Section 798 provides for civil penalties where the 

Commission determines that a utility has willfully made an imprudent payment to, or received a 

less than reasonable payment from, a subsidiary or affiliate. See Cal. Pub. Util. Code § 798.  

The Affiliate Transaction Rules provide a comprehensive code governing the relationship 

between California's energy utilities and certain of their affiliates. These Rules set forth rules of 

nondiscrimination and disclosure and separation standards. They also address to what extent a 

utility should be required to have its non-regulated or potentially competitive activities 

conducted by its affiliate. See CPUC Decision No. 98-08-035, 1998 Cal. PUC LEXIS 594, *2 

(August 8, 1998).  

The State has an obvious and strong interest in limiting the scope of the monopolies it 

grants to public utilities in exchange for the utilities' undertaking to serve. These provisions and 

rules prevent a public utility from abusing its non-arm's length relationship with subsidiaries 

and affiliates in competition, and otherwise acting to the detriment of the public. In short, these
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rules ensure that the considerable benefits that flow from being a regulated public monopoly are 

properly concentrated in that "regulated" monopoly, and not inappropriately transferred to or 

otherwise enjoyed by private, unregulated affiliates of that monopoly, which would not be 

subject to the same regulatory restrictions.  

6. California's Interest in Preventing the Misuse of the Holding 
Company Structure 

In Decisions Nos. 96-11-017 and 99-04-068, the CPUC first approved a transaction in 

which PG&E became a wholly owned subsidiary of a utility holding company. See CPUC 

Decision No. 96-11-017, 1996 Cal. PUC LEXIS 1141 (November 6, 1996). The CPUC later 

approved a second transaction in which a major subsidiary of the regulated utility, through 

which it conducted most of its business, became a subsidiary of the parent. See CPUC Decision 

No. 99-04-068, 1999 Cal. PUC LEXIS 242 (April 22, 1999).  

In approving these transactions, the CPUC ordered PG&E to continue to comply with its 

obligations under the Public Utilities Code, including providing appropriate reports to the 

CPUC, providing the CPUC with access to the corporate books and records, paying dividends 

only on the basis of a ratepayer interest standard, rather than when it might be in the interest of 

an affiliate, and properly reporting transactions with affiliates. See Decision No. 99-04-068, 

1999 Cal. PUC LEXIS at * 140-141. As a condition of this approval, PG&E agreed not to abuse 

the holding company structure as a means to evade its obligations under the Public Utilities 

Code, and agreed not to abuse the structure to enter into improper self-dealing transactions and 

cross-subsidize unregulated lines of business. Id.  

The CPUC imposed these conditions to prevent PG&E from defeating regulation through
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a purely formal change in corporate organization. In claiming that these conditions imposed by 

the CPUC are invalidated due to its bankruptcy filing, PG&E signals its intent to employ the 

holding company structure as a means to escape its obligations under the California Public 

Utilities Code. As was amply discussed in Section III above, the new holding company 

structure created by this reorganization is ripe for abuse.  

7. California's Interest in Requiring Utilities to Share Gains On 
Sale with Ratepayers 

PG&E has claimed that the CPUC's "gain-on-sale" rules would be preempted by a 

Confirmation Order of the Bankruptcy Court. (Amend. Disc. Stint., at 130.) Generally, these 

rules establish that gain on the sale of utility properties must be allocated between the 

shareholders of the utility and the ratepayers, in the form of an offset to the rate base.  

Because public utilities operate with ratepayer funds, for the benefit of the 

ratepayers, the CPUC has determined that ratepayers are entitled to share the benefit of 

the sale of utility property. The CPUC adopted these rules to encourage utilities to 

maximize the value of utility assets, while at the same time giving ratepayers the greatest 

possible reduction in the rate base. California ratepayers have an obvious economic stake 

in an asset as valuable as the DCPP. Thus, the CPUC's gain-on-sale rules assure that the 

ratepayers receive an adequate return on the long-term investment they have paid for 

through rates, and that the property's value is not distributed to holding companies and 

private shareholders only.
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B. STATE REGULATION HAS SIGNIFICANT ADVANTAGES OVER 
FEDERAL REGULATION 

With its reorganization and license transfer scheme, PG&E seeks to transfer its 

crown jewels from the utility, permanently removing major generating assets from CPUC 

regulation. Removing state oversight of DCPP is not in best interest of Californians.  

Under PG&E's proposed scheme, oversight over the rates charged for power generated 

by the plant would pass from the CPUC to FERC, which oversees wholesale transactions.  

However, FERC's oversight over the proposed 12-year wholesale power purchase 

agreement between the proposed Gen and PG&E is insufficient to protect the interests of 

California ratepayers. State oversight is additionally necessary to handle the many other 

responsibilities relating to energy generation by a facility such as DCPP.  

Ultimately, any regulatory regime exists for the benefit of the public. Here, the 

residents of California can best be served by local regulations by the CPUC. In a state 

with such a large population and economy, the regulatory oversight of energy matters 

necessarily involves considering the rights and interests of many diverse individuals, 

consumer groups, commercial entities, municipalities, regional districts, other public 

utilities, and a host of marketing and shipper interests. For one thing, unlike FERC, the 

CPUC provides for local public hearings, not just in large cities around the State, but also 

in smaller suburban and rural communities. These hearings allow the average customers 

of public utilities to communicate their recommendations and objections, based on real

life experiences with their public utilities. Many of the parties and stakeholder groups 

who appear before the CPUC would almost certainly be unable to participate at FERC,

51



which holds its hearings in Washington, D.C. and does not address the type of local 

regulatory concerns, and the health and safety of California citizens, that the CPUC 

routinely deals with.  

Furthermore, in formal proceedings before the CPUC, many cities, consumer 

groups, irrigation districts, and individuals have the realistic opportunity to participate as 

active parties. By statute, interveners who contribute to the outcome of the proceeding 

can receive compensation. See Cal Pub. Util. Code §§ 1801, et seq. In this way, 

customers or customer groups can afford, for example, to hire expert witnesses and 

generally have the means to advocate their views and protect their interests. This 

important element of the CPUC's regulation of PG&E, as well as the other public utilities 

of the state, would be lost with respect to an extremely large part of the costs that are 

calculated into rates, and with respect to the administration of safety and reliability 

standards that directly involve the public welfare. Under FERC regulations and 

procedures, only those who can afford to travel to Washington, D.C. (where the FERC 

exclusively resides) and only those who pay for their own time and expert witnesses 

would be able to participate in setting rates and in adopting the rules for services that 

affect their personal lives as well as the economies of their communities. In such cases, 

these hearing may be without the voices of individuals and consumer groups that directly 

represent the public interest.
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V. PUBLIC SAFETY AND WELFARE ARE THREATENED BY THE PROPOSED 

LICENSE TRANSFER 

Such local concerns are particularly relevant in a post September Ilt" country 

where citizens are anxious about state infrastructure reliability and safety, particularly 

regarding potential terrorist targets such as nuclear power plants. Just this past Friday, a 

front-page headline in the local Oakland Tribune newspaper read: 

New Terror Attacks on U.S. Predicted 
Nuclear reactor seen as possible target 

See Exhibit H, which is a copy of the newspaper article under this headline clipped from 

Oakland Tribune of February 1, 2002.  

The attached article speaks for itself. According to Secretary of Defense Donald 

Rumsfeld, nuclear power plant safety is now a fundamental matter of national security, 

and the lives of millions of Americans are at stake. In the vicinity of DCPP, the lives of 

over a hundred thousand Californians are at stake.  

Given its mission to protect public health and safety, the NRC most certainly 

should not approve a license transfer, such as the one at issue in this proceeding, in which 

important safeguards to public health and safety will be lost as a result of the deprivation 

of concurrent state jurisdiction over an NRC-regulated facility. The task of protecting 

public safety and national security does not fall to the federal government alone. Since 

DCPP was licensed in the 1980's, the CPUC the NRC have worked in tandem to assure 

the safety and reliability of that facility.  

In the wake of September 1 1th, it would be a dereliction of its public duty for the
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NRC to dissolve the fruitful and beneficial collaboration of state and federal agencies in 

overseeing the safety and reliability of DCPP. And yet, as astonishing and unacceptable 

as its implications are, in this Application, PG&E asks the NRC to dismiss the State of 

California from any further responsibility to help the NRC oversee the public safety 

related aspects of the operation of DCPP. Such a dismissal would unquestionably harm 

public health and safety and would certainly constitute a dereliction by the NRC of its 

duty to the public and, more broadly, to help assure national security in connection with 

the operation of nuclear power plants.  

A. FINANCIAL ASPECTS 

Several critical financial-related public safety and security issues arise in 

connection with the proposed transfer of the DCPP license from PG&E to Diablo. These 

issues arise from the transition from a cost-of-service to a market-driven rate base. In the 

past, nuclear power has required massive public subsidy. Now, however, previously 

subsidized assets are being transferred out from under public control. This phenomenon 

poses two major sets of problems: 

1. How can nuclear power plants be guaranteed to be run 
properly at market-based rates? No subsidy plus lower profits 
equals a recipe for cutting corners. In order to be as 
competitive as possible in the free market, Diablo will 
certainly attempt to reduce operating expenses, which, in turn, 
could very conceivably affect plant safety and reliability, and 
lead to disaster.  

2. The relatively distant relationship between Diablo and its 
ultimate Parent, PG&E Corporation, seems structured to flow 
profits from Diablo to Parent while isolating Parent from 
responsibility for plant operations and safety. Diablo will be 
held by Gen, which in turn will be held by Newco, which in
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turn will be held by Parent, PG&E Corporation, three levels 
of limited liability away. In a worst-case scenario, Parent 
could loot Diablo, blow it out into bankruptcy and then leave 
the public holding the bag.  

A huge safety risk is imposed upon the public by allowing nuclear plants to be run 

on a profit maximization basis. As is discussed in great detail in part III above, the NRC 

must accordingly determine whether or not this new entity can properly run DCPP. In 

this regard, it must be noted that Parent and its subsidiaries have no experience operating 

nuclear power plants in a deregulated environment. Diablo will operate under a new set 

of incentives, i.e. market ones, and will strive to be unprecedentedly "lean and mean." 

As a matter of sound public policy, especially in the wake of September 11, should we as 

a society give control over a nuclear power plant to an entity which may be feeling its 

way along, and compromising safety and reliability in the process? Public safety and 

national security dictate that this is too important a matter to allow for unsupervised 

experimentation.  

We can safely presume that, in response to newly relevant market constraints, 

DCPP will try to downsize its workforce. Even though DCPP will be locked into a 12

year contract to provide power above market rates, the profits realized will not 

necessarily be applied towards plant maintenance and safety. It will most likely follow 

the industry trend and not hire the full complement of staff from DCPP's current owner, 

PG&E. Similarly, DCPP will probably increase its use of overtime. Safety and 

reliability can only be negatively affected by the likely implementation of such policies.  

Moreover, in light of this and other license transfers, the NRC's Revised Reactor
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Oversight Process and shift towards "risk based" regulations come at a particularly 

inopportune moment. They reduce the number of resident inspectors and lessen NRC 

oversight and on-site support at time of change in ownership and operational priority (i.e.  

merchant rather than regulated cost-of-service based). Not only is the risk to public 

health and safety evidently increased, but also the failure of any nuclear power plant at 

this juncture, for operational or financial reasons, could lower market confidence and 

adversely affect the entire nuclear power industry. Once again, unsupervised 

experimentation poses unreasonable risks.  

Unlike the previous owner, DCPP will have no rate base to support it in time of 

financial need. The proposed license transfer lacks any adequate assurances of Diablo's 

ability and financial wherewithal to assure safe operation. A dip in the profitability of the 

plant could therefore compromise public safety.  

Furthermore, as Californians have seen during the recent energy crisis, Diablo's 

profits will flow to the Parent along a one-way pipeline. The manner in which Diablo's 

limited liability corporation is structured could well inhibit its flexibility to react quickly 

to unanticipated problems. Diablo, as a nested LLC, will provide a source of profit to 

Parent in good times, but will be forced to stand on its own when profits go negative.  

Accordingly, if Diablo is to acquire the license for DCPP, we must be sure that it is 

capable of anticipating and meeting maintenance and decommissioning costs. Otherwise, 

in the event of a crisis or prolonged period of unstable or negative profits, the LLC 

structure will allow the holding company to bankrupt Diablo and avoid financial 

responsibility. We have already seen such a scenario realized in the current PG&E
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bankruptcy case.  

B. PUBLIC SAFETY ASPECTS 

Finally, the proposed license transfer would remove a significant level of public 

safety oversight from DCPP simply by taking ownership out of the hands of PG&E. If 

PG&E is successful in persuading the Bankruptcy Court to accept its proposed 

bankruptcy reorganization Plan, DCPP will no longer fall under California regulation.  

This would not only remove the CPUC from its oversight role, but would also spell the 

death knell of the Diablo Canyon Independent Safety Committee ("DCISC"). The 

DCISC was established as a part of a settlement agreement arising out of the CPUC's 

proceedings in connection with its approval of DCPP. This agreement set up the DCISC 

as an independent safety committee for the purposes of reviewing DCPP's operations 

with respect to safety, and for recommending changes to improve safety. The agreement 

further provided that: (1) the DCISC shall have the right to receive certain operating 

reports and records of Diablo Canyon; (2) the DCISC shall have the right to conduct an 

annual examination of the Diablo Canyon site and such other supplementary visits to the 

plant site as it may deem appropriate; and (3) the DCISC is to prepare an annual report, 

and such interim reports as may be appropriate, which shall include any 

recommendations of the Committee.  

The detailed nature of the review that the DCISC conducts, and the great value of 

that review both for public health and safety, for national security, and as a crucial 

adjunct to the NRC's own oversight responsibility, can best be demonstrated by a review 

of the thorough and detailed nature of the DCISC's Annual Reports. Accordingly, a copy
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of the most recent such Annual Report, covering July 1, 2000 through June 30, 2001, and 

approved on October 17, 2001, is attached hereto as Exhibit I. Although this Report is 

voluminous, it evidences a high seriousness of purpose and a profound depth of technical 

expertise. Indeed, one of the current members of the DCISC, Dr. E. Gail DePlanque, is a 

former NRC Commissioner.  

It would be a shame and, again, a dereliction of the NRC's public responsibilities, 

to approve a proposed license transfer that would have the effect of eliminating a public 

oversight body that has done such a commendable job in dovetailing with, and 

supplementing, the Commission's own nuclear power plant safety oversight jurisdiction.  

Given the urgent need since September 11th for nuclear power plant safety to be a major 

national priority, groups like the DCISC should be encouraged and supported, not 

overlooked and dismissed. For this important public policy and national security reason 

alone, the NRC should reject PG&E's application in this matter.  

VI. CONCLUSION 

For the foregoing reasons, the CPUC respectfully requests that the NRC grant its 

petition for leave to intervene in this matter, and grant its motion to dismiss the 

Application on file in this matter as premature. In the alternative, CPUC requests that the 

NRC issue an order holding any proceedings in this matter in abeyance until the all legal 

issues relating to the possible preemption of state authority raised in the Bankruptcy 

Court proceeding have been fully addressed and resolved. Finally, if and when the NRC 

does moves forward on this matter, the CPUC requests the Commission to hold a 

substantive subpart G hearing pursuant to 10 C.F.R. §2.1329(b), due to the special
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circumstances concerning the subject of the hearing.

February 5, 2002 Respectfully submitted, 

Gary M. Cohen, General Counsel 
Arocles Aguilar, Assistant General Counsel 
Laurence G. Chaset, Staff Counsel 
Gregory Heiden, Legal Counsel 
Public Utilities Commission of the State of 

California 
505 Van Ness Avenue 
San Francisco, California 94102 

Attorneys for the Public Utilities Commission of 
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The California Public Utilities Commission (the "CPUC"), a creditor and party in interest 

in this chapter 11 case, by and through its undersigned counsel, submits this objection (the 

"Objection") to the proposed Disclosure Statement For Plan of Reorganization Under Chapter 11 

of the Bankruptcy Code For Pacific Gas and Electric Company Proposed by Pacific Gas and 

Electric Company and PG&E Corporation, dated September 20, 2001 (the "Disclosure " 

Statement" or "D.S."). In support of its Objection, the CPUC respectfully represents as follows: 

BACKGROUND 

On September 20, 2001, Pacific Gas and Electric Company ("PG&E") filed its proposed 

Plan of Reorganization Under Chapter 11 of the Bankruptcy Code for Pacific Gas and Electric 

Company (the "Plan") together with its Disclosure Statement.  

On October 9, 2001, this Court held a status conference concerning the Disclosure 

Statement (the "October 9th Status Conference"). At that Status Conference, it was made clear 

that the Plan and Disclosure Statement were prepared and filed without any negotiation or 

discussion with many of the key players involved in this case and in the regulation of PG&E's 

operations, including the CPUC and representatives of the State of California. The CPUC and 

the State Attorney General's Office also expressed their concern that the myriad requests for 

declaratory and injunctive relief dispersed throughout the Plan and Disclosure Statement, most of 

which are aimed at displacing the CPUC's and the State's existing regulatory oversight over 

PG&E, must be the subject of one or more adversary proceedings.  

By Order dated October 10, 2001 (the "October 10th Order"), this Court required that any 

party in interest that contends that an adversary proceeding is required for the Proponents' to 

obtain any of the relief requested in the Plan must file an objection (the "Adversary Proceeding 

Objection") by November 6, 2001 setting forth the specific relief sought in the Plan that such 

party contends can only be obtained by adversary proceeding. This Court further set November 

27, 2001 as the last day for filing and serving written objections to the Disclosure Statement and 

Capitalized terms used and not defined herein shall have the meanings ascribed to them in 

the Plan and Disclosure Statement.

-2- CASE No. 01-30923 DM
Doc# NY6:83128.7



I established December 19, 2001 as a "place holder" for a hearing to consider approval of the 

2 Disclosure Statement.  

3 Pursuant to the October 10& Order, on November 6, 2001, the CPUC timely filed and 
4 served its Adversary Proceeding Objection, which is incorporated herein. The CPUC now 
5 submits this Objection to PG&E's Disclosure Statement.  
6 PRELIMINARY STATEMENT 
7 Through its Plan and Disclosure Statement PG&E seeks to affect a regulatory jailbreak 
8 unprecedented in scope in bankruptcy annals. Under the guise of section 1123(a)(5) of the 
9 Bankruptcy Code and through a misapplication of the debtor protection provisions of chapter 11, 

10 PG&E seeks sweeping preemptive relief primarily in the form of no fewer than fifteen 
11 affirmative declaratory and injunctive rulings, each designed to permanently dislocate various 
12 state and local laws and regulations affecting PG&E's operation of its public utility.2 PG&E's 
13 Plan is concerned only secondarily with adjusting debtor-creditor relations and restoring its 
14 utility operations to financial health. To be sure, if those were PG&E's primary concerns, then" 
15 would have proposed a much more straightforward reorganization strategy.  
16 PG&E has as its own agenda an escape from CPUC and State regulation. From the 
17 outset of this case it has been clear that PG&E seeks to employ this Court as a super-legislature.  
18 It first tried in its adversary proceeding against the CPUC where it attempted (unsuccessfully) to 

th3 19 overturn portions of the CPUC's March 27h Order. Its Plan and Disclosure Statement constitute 
20 more of the same. As with its earlier case against the CPUC, its current scheme is deeply flawed 
21 on many levels - constitutional and bankruptcy alike. Such flaws make approval of PG&E's 
22 Disclosure Statement at this stage imprudent.  

23 

24 

25 2 See CPUC's Adversary Proceeding Objection (Docket No. 3104), at 4-5, for a brief 
26 description of such requests for declaratory an"' :'njunctive relief.  

3 Southern Cal. Edison Co., 2001 WL 327151 (Cal. P.U.C.) 207 P.U.R. 40 261 (Mar. 27, 27 2001) (int. opinion re: proposed rate increases) (the "March 27th Order).  

28 

Doc#: NY6: 83128.7 -3-
CASE No. 01-30923 DM



A &

I The fundamental problem in approving PG&E's Disclosure Statement is that it describes 

2 a Plan that is unconfirmable. As demonstrated below, the Plan fails to satisfy certain plan 

3 confirmation standards, including those contained in sections 1129(a)(1), (3), (6) and (11) of 

4 title 11 of the United States Code, 11 U.S.C. §§ 101 et seý. (the "Bankruptcy Code"), for the 

5 following reasons: 

6 The Plan may not comply with the Bankruptcy Code, as required by 

section 1129(a)(1), because it fails to contain adequate means for its 
7 implementation, a requirement under section 11 23(a)(5) of the Bankruptcy Code.  

The CPUC recognizes that a conclusive determination of this issue necessarily 
8 must await the outcome of the adversary proceeding(s) PG&E must commence to 

obtain the declaratory and injunctive relief it seeks. But approval of the 
9 Disclosure Statement at this stage is, at best, premature.  

10 The Plan has not been proposed in good faith, as required by section 1129(a)(3), 

because it is inconsistent with the purposes and objectives of the Bankruptcy 
11 Code.  

12 The Plan may provide for hidden rate increases without CPUC approval, in 
violation of section 1129(a)(6) of the Bankruptcy Code.  

13 

The Plan may not be feasible, as required by section 1 129(a)(1 1). The Plan is 
14 predicated entirely upon PG&E's receipt of favorable rulings on many of its 

requests for declaratory and injunctive relief, as well as favorable outcomes at the 
15 FERC, SEC and NRC. Until PG&E obtains such rulings, including by way of 

one or more adversary proceeding(s), a feasibility determination is impossible.  
16 

17 Where, as here, a disclosure statement describes a Plan that is unconfirmable, the law is clear 

18 such disclosure statement should not be approved.  

19 Approval of PG&E's Disclosure Statement now would place the proverbial confirmation 

20 cart before the horse. The Court should first determine whether the relief PG&E seeks is lawful.  

21 There is sufficient uncertainty surrounding the lawfulness of PG&E's Plan to warrant such an 

22 approach. To proceed otherwise may result in the waste of huge amounts of estate and judicial 

23 resources.  

24 Yet, even if this Court disagrees that approval now is premature, the Disclosure 

25 Statement still should not be approved. Styled as a complaint against the CPUC and the State of 

26 California, the Disclosure Statement lacks the objectivity required for its dissemination to 

27 creditors. The Disclosure Statement is riddled with half-truths, misstatements and omissions.  
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I Also, in many instances it leaves unanswered more questions than it answers. Thus, at a 

2 minimum, the Disclosure Statement must be substantially amended prior to its approval by this 

3 Court.  

4 For these reasons approval of the Disclosure Statement is unwarranted and inappropriate.  

5 

6 ARGUMENT 

7 I.  

PG&E'S DISCLOSURE STATEMENT DESCRIBES A 
8 PLAN THAT IS UNCONFIRMABLE AS A MATTER OF LAW 4 

9 
This Court should not approve PG&E's Disclosure Statement because it describes a 10 

nonconfirmable Plan. The law is well settled in this Circuit and elsewhere that a disclosure 
11 

statement that describes a nonconfirmable plan is incapable of being approved. In re 
12 

Silberkraus, 253 B.R. 890, 899 (Bankr. C.D. Cal. 2000) ("There are numerous decisions which 
13 

hold that where a plan is on its face nonconfirmable, as a matter of law, it is appropriate for the 14 

court to deny approval of the disclosure statement describing the nonconfirmable plan.") (citi.  
15 

In re United States Brass Corp., 194 B.R. 420 (Bankr. E.D. Tex. 1996); In re Spanish Lake 
16 

Assoc., 92 B.R. 875, 877 (Bankr. E.D. Mo. 1988); In re Pecht, 57 B.R. 137, 139 (Bankr. E.D.  
17 

Va. 1986); In re Century Investment Fund VIII Ltd. Partnership, 114 B.R. 1003 (Bankr. E.D.  
18 

Wis. 1990)); In re Main Street AC, Inc., 234 B.R. 771, 776 (Bankr. N.D. Cal. 1999) (denying 
19 

approval of disclosure statement where plan whose principal purpose was avoidance of 20 
application of securities laws was unconfirmable); In re 266 Washington Assoc's., 141 B.R. 275, 

21 
288 (Bankr. E.D.N.Y. 1992), affd 147 B.R. 827 (E.D.N.Y. 1992) (same).5 To hold otherwise, 

22 

23 
At the outset, the CPUC reserves the right to make these and other objections to the Plan's 

24 confirmability in connection with any confirmation hearing that may be scheduled by this 
Court.  

25 
5 This Court has acknowledged as much. See Transcript of October 9"h Status Conference at 

26 37 (responding to the U.S. Trustee's position that the Court should not send out a disclosure 
statement that describes a flawed plan; "If it's - on its face it's unconfirmable, I agree with 

27 you of course. The law is clear on that... .  
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1 would result in a waste of time and resources and burden the estate with unnecessary expense. In 

2 re Eastern Maine Elec. Coop., Inc., 125 B.R. 329, 333 (Bankr. D. Me. 1991) ("[U]ndertaking the 

3 burden and expense of plan distribution and vote solicitation is unwise and inappropriate if the 

4 proposed plan could never legally be confirmed."); In re Vairico Square Ltd. P'ship, 113 B.R.  

5 794,796 (Bankr. S.D. Fla. 1990) ("Soliciting votes and seeking court approval on a clearly 

6 fruitless venture is a waste of the time of the Court and the parties.").  

7 As described more fully below, PG&E's Plan is unconfirmable because it fails to satisfy 

8 the confirmation standards set forth in sections 1 129(a)(1), (3), (6) and (11) of the Bankruptcy 

9 Code. These Plan infirmities render PG&E's Disclosure Statement incapable of being approved.  

10 A. PG&E's Plan Violates Section 1129(a)(1) of the Bankruptcy Code.  

11 Section 1129(a)(1) of the Bankruptcy Code requires a plan of reorganization to comply 

12 "with the applicable provisions of [title 11]." 11 U.S.C. § 1 129(a)(1); Resorts Int'l v.  

13 Lowenschuss (In re Lowenschuss), 67 F.3d 1394, 1401 (9th Cir. 1995). ("The bankruptcy court 

14 lacks the power to confirm plans of reorganization which do not comply with applicable 

15 provisions of the Bankruptcy Code."). "An examination of the Legislative History of 

16 [section 1 129(a)(1)] reveals that although its scope is certainly broad, the provisions it was most 

17 directly aimed at were Sections 1122 and 1123." In re S&W Enter., 37 B.R. 153, 158 (Bankr.  

18 N.D. 111. 1984).  

19 PG&E's Plan violates section 1 123(a)(5) of the Bankruptcy Code by failing to provide 

20 adequate means for its implementation. See 11 U.S.C. § 1123(a)(5). 6 As noted above and in the 

21 
6 Section 1 123(a)(5) provides that 

(a) [n]otwitstanding any otherwise applicable nonbankruptcy law, 

23 a plan shall - (5) provide adequate means for the plan's 

implementation such as

(A) retention by the debtor of all or any part of the 

25 property of the estate; 

26 (B) transfer of all or any part of the property of the estate 

to one or more entities, whether organized before or after the 

27 confirmation of such plan; 

28 
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1 CPUC's Adversary Proceeding Objection, PG&E's Plan is predicated upon its obtaining no 

2 fewer than fifteen favorable declaratory and injunctive rulings, each designed to displace 

3 portions of the CPUC's and the State of California's century-old regulatory authority over 

4 PG&E's operations. 7 Where, as here, a plan is largely predicated on one or more favorable 

5 judicial rulings, courts have held that the plan fails to satisfy section 1 123(a)(5). See In re Yates 

6 Dev., Inc., 258 B.R. 36, 43 (Bankr. M.D. Fla. 2000) (holding that plan predicated on favorable 

7 appellate court ruling impermissibly shifted the risk of delay in plan effectiveness from the 

8 debtor to creditors); In re Sunflower Racing, Inc., 219 B.R. 587, 604-05 (Bankr. D. Kan. 1998) 

9 affd. 226 B.R. 673 (D. Kan. 1998) (holding that plan that is predicated on the occurrence of 

10 multiple events whose outcome is uncertain is infeasible).  

11 

12 (C) merger or consolidation of the debtor with one or more 

13 persons; 

(D) sale of all or any part of the property of the estate, 
14 either subject to or free of any lien, or the distribution of all or any 

part of the property of the estate among those having an interest in 
15 such property of the estate; 

16 (E) satisfaction or modification of any lien; 

17 (F) cancellation or modification of any indenture or similar 
instrument; 

18 
(G) curing or waiving of any default; 19 

(H) extension of a maturity date or a change in an interest 
20 rate or other term of outstanding securities; 

21 (I) amendment of the debtor's charter; or 

22 (J) issuance of securities of the debtor, or of any entity 
referred to in subparagraph (B) or (C) of this paragraph, for cash, 

23 for property, for existing securities, or in exchange for claims or 

24 interests, or for any other appropriate purpose.  

11 U.S.C. § 1 123(a)(5).  25 
See Plan Art. 8.1 (listing many of the declaratory and injunctive requests Zs conditions 

26 precedent to confirmation); D.S. at 147-48 (noting that the Bankruptcy Court's refusal to 
approve the Reorganized Debtor's conditions for its assumption of the net short position 

27 would jeopardize PG&E's financial viability rendering it "unable to consummate the Plan").  
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1 That same result is particularly warranted here given that the relief PG&E seeks is 

2 unlawful. PG&E bases its claim for such relief on its unprecedented and incredibly sweeping 

3 interpretation of section 1123 of the Bankruptcy Code. 8 However, the preemptive relief PG&E 

4 seeks is not available under section 1123, nor under any other provision of the Bankruptcy Code 

5 for that matter. In addition, PG&E is barred from obtaining the relief it seeks against the CPUC 

6 or the State under the Eleventh Amendment to the U.S. Constitution and related principles of 

7 sovereign immunity. These legal infirmities render the Plan incapable of being implemented, as 

8 required under section 1123(a)(5), which, in turn, renders the Plan unconfirmable.9 

9 However, this Court need not, and indeed should not, rule on the Plan's confirmability 

10 under sections 1129(a)(1) or (11) in the context of a Disclosure Statement hearing. Rather, such 

11 rulings must await the Court's separate determination of the lawfulness of the declaratory, 

12 injunctive and other preemptive relief PG&E seeks - relief that is the linchpin of PG&E's Plan 

13 and which the CPUC submits may only be sought through PG&E's commencement of one or 

14 more adversary proceeding(s) against the CPUC and others whose rights PG&E seeks to affect.  

15 See generally, CPUC's Adversary Proceeding Objection (Docket No. 3104).10 Only at that point 

16 can interested parties be relatively certain whether PG&E's Plan complies with section 

17 

18 8 See, e.g., D.S. at 3 ("Pursuant to section 1123(a) of the Bankruptcy Code, the Bankruptcy 

Code preempts any otherwise applicable non-bankruptcy law that may be contrary to its 

19 provisions.").  

20 9 The Plan is likewise infeasible and, thus, violates section 1129(a)(1 1) as well. Section 

1 129(a)(1 1) requires that a plan may only be confirmed if "[clonfirmation of the plan is not 

21 likely to be followed by the liquidation, or the need for further financial reorganization, of 

the debtor or any successor to the debtor under the plan." 11 U.S.C. § 1 129(a)(1 1). By its 

22 own admission, certain of the declaratory and injunctive relief PG&E seeks "is a critical 

component of the overall feasibility of the Plan." D.S. at 147-48 (discussing PG&E's need 

23 for this Court to declare that PG&E need not resume procurement of its net open position 

until certain PG&E-imposed criteria have been satisfied). See Objection, infra at pp. 14-15, 

24 for a further discussion of the CPUC's feasibility concerns.  

25 10 That the Plan itself purports to provide for such declaratory and injunctive relief is violative 

of section 1 129(a)(1) of the Bankruptcy Code. Rule 7001 of the Bankruptcy Rules requires 

26 that such relief must be obtained by adversary proceeding. See Fed. R. Bankr. P. 7001(7), 

(9); CPUC's Adversary Proceeding Objection at 8-12. By failing to comply with Bankruptc 

27 Rule 7001 PG&E's Plan cannot comply with section 1129(a)(1).  
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1 1129(a)(1) or (11) of the Bankruptcy Code and is otherwise confirmable. Until then, however 

2 approval and dissemination of PG&E's Disclosure Statement would be premature and could 

3 result in a waste of estate and judicial resources.  

4 Accordingly, because the adversary proceeding(s) likely will resolve a number of critical 

5 issues directed at the Plan's confirmability, approval ana dissemination of the Disclosure 

6 Statement should await their outcome." 

7 B. PG&E's Plan Violates Section 1129(a)(3) of the Bankruptcy Code.  

8 PG&E's Plan has not been submitted in good faith as required by section 1 129(a)(3) of 

9 the Bankruptcy Code. Under that section, a prerequisite to confirmation is that "[tihe plan has 

10 been proposed in good faith and not by any means forbidden by law." 11 U.S.C. § 1129(a)(3).  

I 1 To satisfy section 1 129(a)(3)'s "good faith" requirement, "a Plan must be intended to achieve a 

12 result consistent with the objectives of the Bankruptcy Code." Ryan v. Loui (In re Corey), 892 

13 F.2d 829, 835 (9th Cir. 1989); Pac. First Bank v. Boulders on the River (In re Boulders on the 

14 River), 164 B.R. 99, 103 (B.A.P. 9th Cir. 1994). Whether a plan is proposed in "good faith" 

15 depends upon "the totality of the circumstances" surrounding the debtor's chapter 11 case. See 

16 Stolrow v. Stolrow's, Inc. (In re Stolrow's Inc.), 84 B.R. 167, 172 (9th Cir. B.A.P. 1988).  

17 In addition to being consistent with the Bankruptcy Code's purposes and objectives, to 

18 satisfy the "good faith" requirement the Plan and Disclosure Statement must not be intentionally 

19 

20 " PG&E's legal entitlement to the declaratory, injunctive and other preemptive relief it seeks is 
ripe for determination right now. The doctrine of ripeness "prevents courts from deciding 

21 theoretical or abstract questions that do not yet have a concrete impact on the parties." Shell 
Oil Co. v. City of Santa Monica, 830 F.2d 1052, 1061 (9' Cir. 1987), cert. denied, 487 U.S.  

22 1235 (1988). Ripeness requires that a court "'look at the facts as they exist today in 
evaluating whether the controversy.., is sufficiently concrete to warrant [judicial] 

23 intervention."' Id. at 1062 (quoting Assiniboine & Sioux Tribes v. Bd. of Oil & Gas 
Conservation, 792 F.2d 782, 788 (9th Cir. 1986)).  24 

PG&E's filing of its Plan clearly raises the preemption issue and puts squarely before this 
25 Court each of its approximately fifteen requests for declaratory and injunctive relief. The 

CPUC and others have made no secret of our (and their) opposition to the relief PG&E seeks 
26 and our (and their) belief that such relief is unlawful. The issues have been joined and it is 

appropriate to litigate them now, prior to approval of the Disclosure Statement. No purpose 
27 is served by delay.  
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1 misleading or incomplete. Big Shanty Land Corp. v. Comer Prop., Inc., 61 B.R. 272, 281 (N.D.  

2 Ga. 1985) (noting that where disclosure is intentionally misleading or incomplete "there is 

3 sufficient precedent for resting a finding of bad faith") (citing American United Mutual 

4 Insurance Co. v. City of Avon Park, 311 U.S. 138 (1940); Barnes v. Whelan, 689 F.2d 193 (D.C.  

5 Cir. 1982); In re Goeb, 675 F.2d 1386, 1390 n.9 (9th Cir. 1982)).  

6 PG&E's Plan and Disclosure Statement are both inconsistent with the Bankruptcy Code's 

7 purposes and objectives and are intentionally misleading.  

8 (a) PG&E's Scheme to Escape from State Regulation is 

Inconsistent with the Bankruptcy Code's Purposes and Obiectives 

10 Though masked in debtor-creditor garb, the focus of PG&E's Plan is its desired escape 

I I from state regulation, an unattainable objective long sought by PG&E. Indeed, it may well be 

the primary motivation for PG&E's decision to walk away from the negotiating table and go its 

12 
own way in bankruptcy. Surely, a less draconian approach exists for PG&E to satisfy its debts 

13 
and repay creditors. But PG&E apparently will not consider alternatives that keep it under 

14 
CPUC and State regulatory control.  

There exists no basis under the Bankruptcy Code for PG&E's attempted use of chapter 11 

16 
as a legislative device to displace entire regulatory schemes. To the contrary, numerous 

17 
Bankruptcy Code provisions evince Congressional respect for state and local laws and 

18 
regulations. See e.g., 11 U.S.C. § 362(b)(4) ("police and regulatory power" exception to the 

19 
20 automatic stay); § 541 (property rights determined by reference to state law); 28 U.S.C. § 959(b) 

(requiring debtors in possession to operate their businesses in accordance with state laws). If 

21 
PG&E desires to "FERC itself' by transferring vast amounts of property from state to federal 

22 
control, it must seek the approval of appropriate state and federal legislators and regulators.  

23 
Such relief is not available to it under chapter 11.  

24 
PG&E is not acting in good faith by attempting to use the plan process to deregulate itself 

25 
26 by shifting significant estate assets beyond state regulation. As a result, its Plan is incapable of 

satisfying section 1 129(a)(3)'s "good faith" requirement and is thus, unconfirmable.  

27 

28 
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(b) The Disclosure Statement is Misleading 

In PG&E's effort to excoriate (unfairly) the CPUC and the State of California and in t,' 
2 

process turn creditors against the CPUC and the State and in favor of PG&E's deregulation 3 
scheme, PG&E ends up grossly mischaracterizing many of the CPUC's and the State's actions 4 

taken prior to and during this case. The result is that the Disclosure Statement is riddled with 
5 

half-truths and hyperbole and is plainly misleading.  6 

For instance, in Section IV of the Disclosure Statement, captioned "Events Preceding the 7 

Commencement of the Chapter 11 Case and Filing of the Plan," PG&E paints an extremely 8 
distorted and one-sided picture of the regulatory events preceding its chapter 11 filing. Without 9 

10 responding to each and every misstatement, mischaracterization, distortion or omission (which 

would take great length), the CPUC will nonetheless, through a few key illustrations, attempt to 11 

debunk certain of PG&E's myths: 
12 

MYTH: The CPUC and representatives of the State of California failed to 
13 address promptly PG&E's financial situation. See, e.g., D.S. at 41-43.  
14 0 FACT: On the contrary, the CPUC moved quickly. As a regulatory body, 

the CPUC is required, among other things, to provide due process to the various partie, 15 its proceedings and to comport with various statutory and procedural requirements. In 
many instances, the CPUC accelerated the emergency rate relief proceedings, waived or 16 reduced parties' comment periods and removed procedural barriers that otherwise would 
have delayed CPUC decisions. The CPUC also aided PG&E in other respects, such as by 17 implementing the State's emergency energy legislation and challenging at the FERC the 
unjust and unreasonable wholesale electric prices charged to PG&E and seeking refunds 

18 therefor.  

19 0 MYTH: The CPUC hindered PG&E's ability to enter into block forward 
contracts for the purchase of power to hedge against spikes in market prices. D.S. at 

20 32-34.  

21 * FACT: During the first 18 months after the CPUC approved PG&E's 
participation in the California Power Exchange Corporation's block forward market 22 ("BFM") (July 1999 through December 2000), PG&E utilized only about 35% of its 
BFM procurement allotment. Though PG&E faults the CPUC for not authorizing its use 23 of hedging instruments earlier, PG&E failed to fully utilize the authority it was given.  
PG&E claims that the BFM proved to be thinly traded and of limited use for hedging 24 purposes. D.S. at 26. While that may be true, it was due, in large part, to PG&E's and 
California's other investor-owned utilities' reluctance to commit their demand to the 

25 BFM. PG&E would have been afforded significant price protection against the run up of 
wholesale electric prices that began in May 2000 had it utilized the BtM to a greater 

26 extent.  

27 0 MYTH: The CPUC, consumer groups and policymakers thrust deregulation 

28 upon PG&E and California's other investor-owned utilities. D.S. at 28-30.  
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FACT: PG&E not only supported passage of AB 1890 in 1996, but claimed 

I credit for its development. For example, in its 1997 annual report, the Parent stated that 

"our Utility in conjunction with other California electric utilities, the CPUC, state 

2 legislators, consumer advocates, and others, developed a transition plan, in the form of 

state legislation [AB 1890], to position California for the new market environment." See 

1997 PG&E Corp. Annual Report, at 20-21. It is not surprising that PG&E and its Parent 

took credit for deregulation in 1997. During the first few years of deregulation PG&E 

4 profited handsomely as a result of the artificially high rate freeze and was able to 

upstream billions of dollars to its Parent. Now, unhappy with the way things turned out, 

5 PG&E and its Parent seek only to attribute blarn. PG&E cannot have it both ways.  

6 * MYTH: The CPUC's audits revealed that PG&E "had accurately portrayed 

the accounting on which the Debtor had calculated that the rate freeze had ended." D.S.  

7 at 48-49.  

8 0 FACT: The CPUC's audit report contained no such finding. Such a finding 

would have required the auditors to market value PG&E's assets, which the auditors did 

9 not do.  

10 * MYTH: "The Debtor was forced to seek relief under Chapter 11 of the 

Bankruptcy Code in part because of the unlawful actions of the State and the CPUC 

11 relating to the recovery of transition costs and the filings to timely conclude that the 

12 conditions for ending the rate freeze had been satisfied." D.S. at 91 (emphasis added).  

1 FACT: This is an expression of PG&E's opinion; it is not a fact. Neither the 

13 State's nor the CPUC's actions have been held to be unlawful. To the contrary, in the 

only challenge to have been decided, this Court held that the accounting true-up portion 

14 of the CPUC's March 27th Order did not violate the Bankruptcy Code's automatic stay.  

15 The Disclosure Statement is misleading in other key respects as well. For example, 

16 PG&E represents that Gen's, ETrans' and GTrans' assets will "continue to be regulated to 

17 protect the public interest," D.S. at 7, but fails to take account of the vast range of environmental 

18 and public interest issues imperiled by PG&E' s proposed wholesale transfer of such assets, 

19 particularly the hydroelectric and land assets to be transferred to Gen.12 In addition, PG&E 

20 asserts that "[t]he Plan... is, in the Proponents' reasoned opinion, the only reasonable solution.  

21 ... " D.S. at 54 (emphasis added). The CPUC submits that this is a gross overstatement for at 

22 _ _ _ _ _ _ _ _ _ __ _ 

12 For example, the Disclosure Statement fails to address the impact upon California's 

23 environment and the public of PG&E' s planned swith to the FERC's environmental 

standards which, in many respects, are less strict than those of the CPUC and the State. The 

24 CPUC is concerned that the wholesale transfer of PG&E's transmission and generation assets 

beyond CPUC and State control could, among other things, negatively impact the State's 

25 water flows and water and air quality and result in significant losses of forest, habitat and 

recreation in PG&E's watershed lands. These and other environmental issues are the subject 

26 of an extensive report prepared in connection with PG&E's proceeding before the CPUC to 

sell its hydroelectric assets. These issues are important and deserve greater mention in the 

27 Disclosure Statement.  
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1 least two reasons: first, PG&E never once approached the CPUC or the State to see if an 

2 alternative existed; and second, the drastic decline in wholesale power prices during the last fc,,' 

3 months has left PG&E with "headroom" again, which may provide PG&E and its creditors with 

4 viable alternatives.13 In short, PG&E's Plan is not the "only solution," it merely is PG&E's 

5 preferred outcome.  

6 PG&E's intent in unfairly slanting the factual background and other aspects of its 

7 Disclosure Statement is clear - it seeks to portray the CPUC and the State as incompetent so that 

8 it can curry favor with creditors in support of its deregulation scheme. Essentially, PG&E is 

9 telling those voting on the Plan that their only chance to be paid in full is for PG&E to embark 

10 upon a regulatory sea change that transfers valuable assets beyond CPUC and State control. That 

I 1 is lud:crous. And, more importantly, it constitutes an abuse of the disclosure process, which is 

12 intended to ensure that creditors/voters are presented with objective information that hopefully 

13 will inform their decision to accept or reject a plan of reorganization. PG&E's exaggerations and 

14 misrepresentations alone merit denial of the Disclosure Statement.14 

15 C. PG&E's Plan Violates Section 1129(a)(6) of the Bankruptcy Code.  

16 Despite representations to the contrary in its Disclosure Statement,' 5 the CPUC suspects 

17 that PG&E's Plan is premised upon a disguised rate increase. 16 Section 1 129(a)(6) of the 

18 Bankruptcy Code requires as a condition to confirmation that "[a]ny governmental regulatory 

19 commission with jurisdiction, after confirmation of the plan, over the rates of the debtor has 

20 

21 13 PG&E's Disclosure Statement nowhere mentions "headroom" in electric rates or its record 
profits in the latest quarter, both of which have been widely reported in the press and 

22 PG&E's own SEC filings. Surely, such information is relevant.  

23 14 In the event that this Court disagrees, then the CPUC requests that, at a minimum, PG&E be 
required to amend its Disclosure Statement to correct the various misrepresentations 

24 contained therein. The CPUC is available to meet and confer with PG&E to craft acceptable 
alternative language.  25 

15 See D.S. at 6, 69 ("Without raising retail electricity rates above current levels, the Plan 
26 provides .... ).  

27 16 If the CPUC is wrong, then PG&E should demonstrate why through added disclosure.  

28 
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1 approved any rate change provided for in the plan, or such rate change is expressly conditioned 

2 on such approval." II U.S.C. § 1129(a)(6).17 PG&E's failure to provide for CPUC approval of 

3 any rate increase in its Plan violates section 1 129(a)(6) and, as a result, renders PG&E's Plan 

4 unconfirmable.  

5 At least two factors inform the CPUC's rate suspicion. The first is that the Plan and 

6 Disclosure Statement may be premised upon the assumption that the entire three-cent rate 

7 increase ordered by the CPUC on March 27, 2001 belongs to PG&E. Pursuant to the express 

8 terms of the March 27th Order, however, a portion of that three-cent rate increase is to be 

9 allocated to DWR. March 27h Order at 19 n.4, 27, 56, 64, 67. Thus, if PG&E hopes to keep it 

10 all (or any portion that would otherwise belong to DWR), then its electric rates must necessarily 

11 increase.
18 

12 Second, the rates Gen proposes to charge the Reorganized Debtor under the Power Sales 

13 Agreement to be entered into between the two exceeds Gen's cost-based rate. Currently, CPUC 

14 regulations and State law permit PG&E to charge only cost-based rates. The mark-up above cost 

15 provided for in PG&E's Plan is without CPUC consent.  

16 For these reasons, PG&E's Plan is unconfirmable under section 1129(a)(6) of the 

17 Bankruptcy Code.  

18 D. PG&E's Plan Violates Section 1129(a)(11)'s Feasibility Requirement.  

19 As noted above, section 1129(a)(1 1) requires that before a Plan may be confirmed, its 

20 proponent must demonstrate that, 

21 "[c]onfirmation of the plan is not likely to be followed by the 

liquidation, or the need for further financial reorganization, of the 

22 debtor or any successor to the debtor under the plan." 

23 

24 17 In its Disclosure Statement, PG&E admits that "[t]he CPUC will continue to have 

jurisdiction over the Debtor's retail electric and gas distribution assets, rates and services 

25 . . ." D.S. at 7. Accordingly, pursuant to section 1 129(a)(6) of the Bankruptcy Code, any 

rate increase provided for by the Plan requires CPUC approval.  

18 Because the CPUC has not yet allocated the three-cent rate increase among DWR and PG&E 

27 it is unclear how PG&E can keep any portion of such increase without CPUC approval.  
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1 I I U.S.C. § 1129(a)(l 1).  
2 Clearly, if PG&E is unable to obtain at least certain of the various declaratory and 
3 injunctive rulings and other preemptive relief it seeks, then its Plan will not be feasible. This 
4 much PG&E admits in its Disclosure Statement. See n. 9, supra.  
5 Other feasibility concerns persist as well. For one thing, PG&E's projections for the 
6 Reorganized Debtor's operating revenues assume that "[e]lectric annual load growth 
7 approximates 2% per year." Exhibit C to D.S. at 3. This assumption, however, is unsupported 
8 by historical evidence, which instead shows that electric load growth has been flat, if not 
9 declining. If PG&E is wrong, and history is a more accurate barometer of future load growth, 

10 then the Reorganized Debtor may experience unanticipated financial pressures.  
11 The CPUC is skeptical of the Reorganized Debtor's survival for another reason as well.  
12 Assuming PG&E's Plan is confirmed, the Reorganized Debtor would be stripped of many crown 
13 jewels, such as its hydroelectric and transmission assets and any recovery in its Rate Recovery 
14 Litigation (all of which would be transferred to its Parent), yet it would remain burdened with 
15 many of the liabilities with which it entered bankruptcy (i.e., those that according to PG&E's 
16 Plan will survive chapter 11). The CPUC fears that this imbalance in the Reorganized Debtor's 
17 remaining assets and liabilities could seriously jeopardize its ability to weather future financial 
18 storms. This fear is underscored by PG&E's own financial projections which show that the 
19 Reorganized Debtor's current liabilities will exceed its current assets by between approximately 
20 $750 - 800 million per year between the years 2002 through 2005. See Exhibit C to D.S., 
21 Reorganized Debtor Balance Sheet.  

22 For these reasons, the CPUC believes that PG&E's Plan may not satisfy section 

23 1 129(a)( 1I)'s "feasibility" requirement.  

24 

25 

26 

27 

28 
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A 1h

II.  
1 

PG&E's DISCLOSURE STATEMENT 
2 CONTAINS INADEQUATE INFORMATION 

3 
4 Despite its length, PG&E's Disclosure Statement is riddled with inadequacies.  

Meaningful and accurate disclosure is at the heart of the reorganization process. Oneida Motor 

5 
6 Freight, Inc. v. United Jersey Bank, 848 F.2d 414, 417 (3d Cir. 1988), cert. denied, 488 U.S. 967 

(1988); H & L Dev., Inc. v. Arvida/JMB Partners (In re H & L Dev., Inc.), 178 B.R. 71, 74 

7 
(Bankr. E.D. Pa. 1994). Effective disclosure requires the dissemination of "adequate 

information," Knupfer v. Wolfberg (In re Wolfberg), 255 B.R. 879, 883 (B.A.P. 9th Cir. 2000), 

9 
defined under the Bankruptcy Code to include: 

10 

information of a kind, and in sufficient detail, as far as is 
11 reasonably practicable in light of the nature and history of the 

debtor and the condition of the debtor's books and records, that 
12 would enable a hypothetical reasonable investor typical of holders 

of claims or interests of the relevant class to make an informed 
13 judgment about the plan ....  

14 11 U.S.C. § 1125(a)(1).  

15 What constitutes adequate information varies from case to case. Texas Extrusion Corp.  

16 v. Lockheed Corp. (In re Texas Extrusion Corp.), 844 F.2d 1142, 1157 (5th Cir. 1988), cert.  

17 denied, 488 U.S. 926 (1988); In re Diversified Investors Fund XVII, 91 B.R. 559, 560 (Bankr.  

18 C.D. Cal. 1988); In re Reilly, 71 B.R. 132, 134-35 (Bankr. D. Mont. 1987). As a general rule, 

19 however, "[tihe [plan] proponent should be biased towards more disclosure than less." Official 

20 Comm. of Unsecured Creditors v. Michelson (In re Michelson), 141 B.R. 715,720 (Bankr. E.D.  

21 Cal. 1992). In that vein, courts have established certain minimum disclosure requirements 

22 information that must be contained in every disclosure statement - including the following: 

23 (a) the events leading to the filing of the bankruptcy petition; 

24 (b) a summary of the proposed plan of reorganization; 

25 (c) a description of the available assets and their values; 

26 (d) the condition and performance of the debtor while in chapter 11; 

27 (e) information regarding claims against the estate; 

28 
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(f) a liquidation analysis setting forth the estimated return that creditors 
would receive under chapter 7; 

2 (g) the accounting and valuation methods used to produce the financial 
3 information in the disclosure statement; 

4 (h) the collectability of any accounts receivable; 

5 (i) any financial information, valuations or pro forma projections that would 
be relevant to determinations of whether to accept or reject the plan; ^ 

6 (j) information relevant to the risks being taken by the creditors and interest 
7 holders; 

8 (k) the actual or projected value that can be obtained from avoidable transfers; 

9 (1) the existence, likelihood and possible success of nonbankruptcy litigation; 

10 (m) the debtor's relationship with its affiliates; 

I I(n) the future management of the debtor; 

12 (o) the source(s) of information stated in the disclosure statement; 

13 (p) the scheduled claims; 

14 (q) the estimated administrative expenses, including attorneys' and 
accountants' fees; 

15 (r) the debtor's tax attributes; and 

16 (s) the anticipated future of the company.  

17 
See, e.g., In re Dakota Rail, Inc., 104 B.R. 138, 142 (Bankr. D. Minn. 1989); In re Microwave 

18 
Prod. of Am., Inc., 100 B.R. 376, 378 (Bankr. W.D. Tenn. 1989); Diversified Investors Fund 

19 
XVII, 91 B.R. at 560; Reilly, 71 B.R. at 134; In re Jeppson, 66 B.R. 269, 292. (Bankr. D. Utah 20 

1986).  
21 

In this case, PG&E's Disclosure Statement clearly fails to satisfy at least items (c), (g), 22 
(j), (k), (1), (m) (n), (o), (q) and (r) of the foregoing list. PG&E's Disclosure Statement is 23 

deficient in numerous other respects as well, as described below.  24 

A. The Disclosure Statement Fails to Disclose Claims Against Third'Parties.  25 

PG&E's Disclosure Statement fails to identify significant claims PG&E's bankruptcy 
26 

estate may have against third-parties. The most glaring omissions are claims against the Parent 27 

and against generators and others who sold power to PG&E.  
28 
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iAL 

(i) Claims against the Parent 

PG&E's estate holds certain claims against its Parent which could prove to be a valuable 

2 source of recovery for its creditors. The CPUC is aware of at least two types of such claims: 19 

4 (i) claims that the Parent violated the "first priority" rule ordered by the CPUC when it approved 

4 PG&E's holding company structure; 20 and (ii) avoidance actions for dividend and other 

6 payments made by PG&E to its Parent while PG&E may have been insolvent. 2' Disclosure of 

7 these (and other) claims not only is required under the case law cited above, but is essential, for 

8 instance, for creditors and others to value the release to be provided to the Parent under Article 

9 11.5(b) of the Plan.22 Accordingly, PG&E's Disclosure Statement must be amended to include a 

10 discussion of the nature and potential value of the claims PG&E's bankruptcy estate may have 

against the Parent.  
11 

12 19 These claims are the subject of a pending CPUC investigation. To the extent other claims 

exist their disclosure is similarly required.  

20 The "first priority" rule addresses the Parent's obligation to give "first priority" to PG&E's 

14 capital requirements to meet its obligations to serve. Re: Pacific Gas and Elec. Co., 1999 

WL 589171 (Cal. P.U.C.) 194 P.U.R. 4 h I (Apr. 22t, 1999) (decision approving formation of 

15 holding company) at § 6.4. According to the report (the "Audit Report") issued by the 

auditors retained by the CPUC in December of 2000 to audit PG&E, "[s]ince 1997 [when the 

16 holding company was formed, Parent] has not provided cash, credit or other financial 

assistance or support to PG&E .... Historically, cash has flowed in only one direction, from 

17 PG&E to [Parent] and then to [PG&E's] unregulated affiliates." Review of Pacific Gas and 

Elec. Co. Financial Condition for Cal. Public Utilities Comm 'n, Barrington-Wellesley 

18 Group, Inc. (Jan. 30, 2001) at 1-5 available at www.cpuc.ca.go -p 

.pdf. By failing to downstream funds to PG&E during times of need, the Parent violated the 

19 "first priority" rule.  

20 21 The Audit Report further disclosed that "[flrom 1997 to 1999 PG&E provided [Parent] $4.0 

billion in the form of dividends paid and repurchases of stock." Id.  
21 

22 Article 11.5(b) of the Plan provides that: 

23 [a]s of the Effective Date, the Debtor releases the Parent from any 

23 and all Causes of Action held by, assertable on behalf of, or 

derivative from, the Debtor, in any way relating to the Debtor, the 

24 Debtor-in-Possession, the Chapter 11 Case, the Plan, negotiations 

regarding or concerning the Plan, the ownership, management and 

25 operation of the Debtor, and any transactions or transfers between 

the Parent and the Debtor, including but not limited to, any Cause 

26 of Action arising under Chapter 5 of the Bankruptcy Code or any 

state fraudulent conveyance statute.  
27 

Plan Art. 11.5(b).  
28 
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I (ii) Generator claims 

PG&E must similarly disclose claims, including refund claims pending before the FERI, 2 

that PG&E may have against generators and others that sold it power at unjust and unreasonable 3 

prices.23 As the Disclosure Statement correctly points out, the FERC has determined that certain 4 

electric sales in California since October 2, 2000 are subject to refund. D.S. at 55. The potential 5 

total recovery to the State and its three investor-owned public utilities could range from $1 to $9 
6 

billion. Despite their significance, PG&E pays these claims mere lip service in its Disclosure 7 

Statement. See D.S. 54-55. Greater disclosure is required. Specifically, PG&E should, at a 8 

minimum, disclose the estimated value of these claims as well as the likelihood and timing of 
9 

recovering on them and the potential impact of such recoveries on its reorganization. PG&E 10 

should be compelled to do the same with respect to any and all other claims it may have against 11 

the generators and other power sellers.  12 

B. The Disclosure Statement Insufficiently Discloses the Risks 
13 Associated with PG&E's Scheme to Escape State Reaulation.  

14 On its face, PG&E's Plan seems like a panacea for PG&E's creditors - recovery in full 

15 with interest. However, it is far from certain that PG&E will obtain the various declaratory anu 

16 injunctive rulings and other preemptive relief necessary for it to confirm its Plan. Indeed, the 

17 CPUC believes that such relief is unlawful. Surely, those voting on the Plan are entitled to know 

18 just how bumpy a confirmation road lies ahead. Presently, they are offered no clue.  

19 For starters, the Disclosure Statement should inform those voting on the Plan that the 

20 preemptive relief PG&E seeks is unprecedented in scope.25 The CPUC is unaware of any case in 

21 _ 

22 23 The CPUC is aware that this may be a sensitive issue for PG&E given the generators' 
significant representation on the Creditors' Committee and the Creditors' Committee's 

23 support of its Plan. Nevertheless, such disclosure is required because claims against the 

24 generators constitute significant assets of PG&E's chapter 11 estate.  
24 

24 PG&E's estate has retained outside counsel to investigate and prosecute claims against the 
25 generators and PG&E is active in the FERC refund proceedings. As a result, PG&E could 
26 easily supply these added disclosures.  

25 Undoubtedly, PG&E and those familiar with bankruptcy lore will quickly point to the Public 
27 Service of New Hampshire case as precedential value for the relief PG&E seeks. However, 

the scope of the preemptive relief sought in that case was much narrower than the relief 
28 
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I which a regulated utility succeeded in deregulating itself under a plan of reorganization.  

2 Creditors voting on PG&E's Plan should be made aware of this. In addition, creditors should be 

3 apprised of the procedural and timing issues associated with the requested relief. Nowhere does 

4 the Disclosure Statement mention that to obtain such relief PG&E likely will have to litigate with 

5 the CPUC, the State and others every step of the way, including by way of one or more adversary 

6 proceedings against multiple defendants. Nor does the Disclosure Statement contain any 

7 reference as to how long it may take PG&E to prevail (including appellate proceedings) or how 

8 much it may cost. This information is critical to those evaluating whether to accept or reject the 

9 Plan. It is one thing for creditors to expect to receive distributions by January 2002; it is quite 

10 another to caution that litigation may delay distributions for years.  

11 Finally, PG&E should provide creditors with some insight into the likelihood that it will 

12 obtain the various declaratory and injunctive rulings and other preemptive relief it seeks. It is 

13 not enough for PG&E simply to state that such relief is available under section 1 123(a)(5) of the 

14 Bankruptcy Code. That is a legal determination to be left to this Court. Creditors should be 

15 apprised (objectively) of the strengths and weaknesses of PG&E's position, particularly given 

16 this Court's stated reluctance to solve "PG&E's, or California's or the country's energy crisis." 

17 Pacific Gas & Elec. Co. v. California Public Utilities Comm'n, et al. (In re Pacific Gas & Elec.  

18 Co.), 263 B.R. 306, 309 (Bankr. N.D. Cal. 2001) (noting that "[tjhat is for others to attempt.").  

19 In a similar vein, PG&E should be required to disclose the obstacles, risks and costs 

20 involved in obtaining the various regulatory approvals needed to effectuate its Plan. PG&E 

21 should expect that the regulatory approvals and certificates it seeks from the FERC, SEC, NRC 

22 and others will be challenged by the CPUC and others whose rights it seeks to affect before those 

23 regulatory bodies. All of this should be disclosed.  

24 

25 

26 
PG&E seeks here and, ultimately, the chapter 11 plan approved in PSNH was a consensual 

27 one, rather than a litigation result. Moreover, PSNH has no precedential value in this Circuit.  

28 
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C. PG&E Should Disclose the Laws it Seeks to Preempt.  

PG&E should not be allowed to claim preemption of various state and local laws and 2 
regulations without first specifically identifying them. Preemption inquiries require precise 

3 
statutory analyses of both the federal and state statutes in question and an examination of the 4 

legislative history of each. 1 Lawrence Tribe, American Constitutional Law § 6-28 p. 1177 5 

(3d ed. 2000) ("[Tlhe most fundamental point to remember is that preemption analysis is, or at 6 

least should be, a matter of precise statutory construction rather than an exercise in free-form 7 

judicial policymaking."); 2 Ronald Rotunda & John E. Nowak, Treatise on Constitutional Law, 8 
§ 12.1 (3d ed. 1999) ("Before a judicial determination occurs, therefore, the Court must consider 

9 
the federal law and its operation compared with the state statute and its operation.").  10 

PG&E's assertions that it will seek an affirmative ruling of this Court that section 1123 of 
11 

the Bankruptcy Code preempts various "state and local laws," are insufficient under any 12 

preemption analysis.26 Instead, PG&E should identify each and every state and local law and 
13 

regulation it seeks to preempt. Because preemption forms the undergirding of PG&E's Plan, 14 

such disclosure is necessary so that interested parties will be on notice of the laws PG&E seek! 
15 

to preempt. In addition, if this Court overrules the CPUC's and others' Adversary Proceeding 
16 

Objections, then the Disclosure Statement may serve as the only notice of the Plan's preemptive 
17 

sweep. 27 
18 

19 

20 

21 
26 See, e.g., D.S. at 74, 76-77, 80-81; see also D.S. at 84 (noting that PG&E will seek a ruling 22 that section 1123 preempts "certain provisions of the California Corporations Code in 

connection with the Internal Restructurings and the Reorganized Debtor Spin-Off') 
23 (emphasis added).  

24 27 The CPUC has tried on its own to identify the myriad laws and regulations PG&E seeks to 
preempt, and the list is long. However, the CPUC and others should not be required to 25 engage in a guessing game. As the party seeking the relief, PG&E should be required to 

26 clearly identify each law it hopes to preempt.  

27 

28 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28

D. The Disclosure Statement Fails to Disclose 

Adequately (a) the Values of the Assets it Seeks 

to Transfer, (b) the Consideration to be Received in 

Exchange, and (c) the Identities of the Transferees. 2 

PG&E should disclose the (a) market values of the assets it seeks to transfer to each of 

ETrans, GTrans and Gen (and their respective subsidiaries and affiliates), (b) the precise 

consideration to be received by the Reorganized Debtor in exchange therefor, and (c) the 

identities of the transferees. Presently the Plan and Disclosure Statement provide only as 

follows: 

(a) PG&E's electric transmission assets will be transferred to 

ETrans (or one or more subsidiaries or affiliates of ETrans) in 

partial consideration of $770 million in cash (subject to 

adjustment), $380 million in long-term notes and the assumption of 

certain (unspecified) liabilities; 

(b) PG&E's gas transmission and storage assets will be transferred 

to GTrans (or one or more subsidiaries or affiliates of GTrans) in 

partial consideration of $390 million in cash (subject to 

adjustment), $420 million in long-term notes and the assumption of 

certain (unspecified) liabilities; and 

(c) PG&E's generation assets will be transferred to Gen (or one or 

more subsidiaries or affiliates of Gen) in partial consideration of 

$200 million in cash (subject to adjustment), $1.9 billion in long

term notes and the assumption of certain (unspecified) liabilities.  

D.S. at 71, 75, 78.  

PG&E's disclosure in this area is woefully inadequate. First, PG&E fails to disclose the 

market values of the assets to be transferred. A comparison of the market values and the 

consideration to be paid for such assets is necessary so that PG&E's creditors can make informed 

decisions about whether such transfers are fair and reasonable or, alternatively, whether they 

reflect sweetheart deals between PG&E and its Parent. For example, how can PG&E justify the 

transfer of its generation assets to Gen for only $2.1 billion in cash, notes and the assumption of 

certain (unspecified) liabilities when PG&E itself recently valued its hydroelectric assets alone at 

approximately $4.1 billion in proceedings before the CPUC to determine whether the rate freeze 

has ended? In other words, if PG&E believes that its generation assets are worth in excess of 

28 Schedules identifying the precise assets to be transferred should be annexed to the Disclosure 

Statement.  
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1 $4.1 billion, then why is it willing to transfer them to its Parent for only $2.1 billion? PG&E 

2 should be required to explain this and any other discrepancies in the values of the assets to be 

3 transferred and the consideration to be received in exchange therefor.  

4 In addition, PG&E should have to disclose the precise consideration to be paid for such 

5 assets. It cannot suffice for PG&E to disclose only the "partial consideration" to be received Or 

6 that the cash portion of the consideration remains "subject to adjustment" or the assumed 

7 liabilities unspecified. Rather, PG&E must disclose all of the consideration to be received and 

8 specify, at a minimum, the reasons for any adjustments to the cash portion of the consideration.  

9 As for the assumed liabilities, PG&E knows what they are and should be forced to disclose them.  

10 See, e.g., D.S. at 73, 79 (noting that the FERC must approve ETrans' and Gen's assumption of 

11 liabilities; PG&E anticipates making its FERC filings on or before November 30, 2001).  

12 Finally, PG&E should disclose the identities of the entities to whom such assets will be 

13 transferred. PG&E recently filed notices with the CPUC of its intent to form a number of Parent 

14 subsidiaries and affiliates in anticipation of implementing its Plan. The names of these entities 

15 along with descriptions of the assets to be transferred to each should be included in the 

16 Disclosure Statement. It is not sufficient for the Disclosure Statement merely to recite that "[tihe 

17 Debtor may also create indirect subsidiaries or affiliates to hold other assets." See D.S. at 5 

18 (emphasis added).  

19 E. Litigation.  

20 Section VI(H) of the Disclosure Statement, captioned "Litigation," describes certain 

21 claims PG&E's estate has against third parties,29 as well as certain claims asserted against 

22 PG&E. D.S. at 87-91. Lacking, however, are any objective assessments of such claims, 

23 including (i) PG&E's claims in the Rate Recovery Litigation30 , the BFM Contract Seizure 

24 

25 29 Excluding, notably, potential claims against the Parent and generators and other power 
sellers. See pp. 17-19, supra.  26 

30 At a minimum, PG&E should disclose that the CPUC has moved to dismiss PG&E's 
27 complaint in that case.  

28 
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I Litigation, and the appeal of this Court's Order dismissing PG&E's complaint in its adversary 

2 proceeding against the CPUC and its Commissioners, all of which PG&E believes are significant 

3 estate assets, and (ii) the claims asserted against PG&E in the Compressor Station Chromium 

4 Litigation. Also lacking is any explanation of why PG&E's Plan provides for the assignment of 

5 virtually the entire recovery (if any) in each such case, as well as its claims against the State, to 

6 Newco or its subsidiary.31 These assignments are particularly troubling given that it is PG&E or 

7 the Reorganized Debtor, not the Parent or Newco, that will continue funding such lawsuits.  

8 PG&E needs to explain these transfers and to justify them, if possible.  

9 A further issue is PG&E's description of its adversary proceeding against the CPUC and 

10 its Commissioners. See D.S. at 52, 62. In its description, PG&E never discloses that its 

11 adversary complaint was dismissed with prejudice. Nor does it disclose this Court's reluctance 

12 to solve California's or PG&E's energy crisis (a disclosure that is particularly relevant in light of 

13 the sweeping relief PG&E seeks under its Plan). See p. 20, supra. Further, on page 62 of the 

14 Disclosure Statement, PG&E mistakenly represents that its adversary complaint was filed "in 

15 accordance with the automatic stay provision of the Bankruptcy Code .... ." Clearly, this Court 

16 decided otherwise. PG&E should be compelled to clarify and correct each of these items.  

17 F. Corporate Governance.  

18 The Disclosure Statement fails to identify the members of the boards of directors or 

19 control (as applicable) or the senior management of each of ETrans, Gtrans, Gen and the 

20 Reorganized Debtor. D.S. at 72, 75, 78, 83. These disclosures are required by law and, in any 

21 event, are a prerequisite to plan confirmation.32 Their importance is particularly significant 

22 __ _ _ _ _ _ __ _ _ _ _ _ 

31 See, e.g., D.S. at 88 (noting that PG&E will assign to Newco or its subsidiary "the rights to 

23 95% of the of the net after-tax proceeds from any successful resolution of the Rate Recovery 

Litigation and resulting CPUC rate order requiring collection in rates."); D.S. at 91 (noting 

24 similar assignments of recoveries from the BFM Contract Seizure Litigation and from claims 

25 against the CPUC and the State regarding PG&E's transition cost recovery).  

32 See 11 U.S.C. § 1 129(a)(5), providing that: 
26 

(a) The court shall confirm a plan only if all of the following 

27 requirements are met: 

28 
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I where, as here, there is the potential for interlocking directorates and sharing of management 

2 roles and responsibilities, which give rise to obvious conflict-of-interest concerns. Therefore, 

3 PG&E should be required to include this information in its Disclosure Statement.  

4 G. Executory Contracts and Unexpired Leases.  

5 PG&E's Disclosure Statement should list and briefly describe each significant executory 

6 contract and unexpired lease that it anticipates assuming, assuming and assigning to a third party 

7 (including such third party's identity), or rejecting. The cure amount for each such contract or 

8 lease to be assumed, or assumed and assigned, should similarly be disclosed. Finally, PG&E 

9 should update Section V(14) of the Disclosure Statement to reflect this Court's grant or denial, as 

10 the case may be, of any further requested extensions of the time within which PG&E may 

11 assume or reject its unexpired real property leases. D.S. at 63 (reflects extension only through 

12 October 5, 2001).  

13 H. Asset Sales.  

14 PG&E's Disclosure Statement provides that "[c]ertain other assets of the Debtor deemed 

15 not essential to operations will be sold under the Plan." D.S. at 65 (providing that PG&E expecLs 

16 to yield approximately $75 million from the sale of certain land parcels and property rights it 

17 deems nonessential). PG&E should specifically identify the assets to be sold and their 

18 approximate values.  

19 

20 
(5)(A)(i) The proponent of the plan has disclosed the identity and 21 affiliations of any individual proposed to serve, after confirmation 
of the plan, as a director, officer, or voting trustee of the debtor, an 22 affiliate of the debtor participating in a joint plan with the debtor, 
or a successor to the debtor under the plan; and (ii) the 23 appointment to, or continuance in, such office of such individual, 
is consistent with the interests of creditors and equity security 24 holders and with public policy; and 

25 (B) the proponent of the plan has disclosed the identity of any 
insider that will be employed or retained by the reorganized debtor, 26 and the nature of any compensation for such insider.  

27 11 U.S.C. § 1129(a)(5).  

28 
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I

I 

2 

3 

4 

5 

6 

7 

8 

9 

10

Claims (Class 6)33 despite its admission that the filed claim amounts are substantially higher.  

PG&E should explain the variance between the filed and estimated claim amounts and disclose 

whether its Plan can be consummated if the actual claim amounts exceed PG&E's estimate.

33 PG&E represents that this amount also includes an estimate of the allowable ESP Claims.  

D.S. at 19 n. 4. This is perplexing given that the ESP Claims are separately classified in 

Class 7 and are estimated to equal $4.204 billion. Id.

28 
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12 

13 

14 

15 

16 

17 

18

101

20 

21 

22

23 

24 

25

26 

27

I n

Other items.  

(i) Certain allocations among ETrans, 
GTrans, Gen and the Reorganized Debtor 

No basis exists, nor is one offered, for the following allocations among ETrans, GTrans, 

Gen and the Reorganized Debtor: 

* The long-term notes to be issued under the Plan by each of 

ETrans (12%), GTrans (15%) and Gen (73%). D.S. at 14 n.1.  

* The long-term subordinated notes to be issued to holders of 

QUIDS Claims (Class 11) by each of ETrans (27.5%), GTrans (19.8%) 

and Gen (52.7%). D.S. at 22.  

0 The Reorganized Debtor remaining solely liable on the 

Mortgage Backed PC Bond Claims (Class 4a), the MBIA Insured PC 

Bond Claims (Class 4b), the MBIA Claims (Class 4c), the Prior Bond 

Claims (Class 4f), and the Treasury PC Bond Claims (Class 4g). D.S. at 

15-19. This is especially puzzling given that many of the assets securing 

such claims are to be transferred to ETrans, GTrans and Gen.  

* Liability for the Letter of Credit Backed PC Bond Claims 

(Class 4d) and the Letter of Credit Bank Claims (Class 4e) being shared 

among the Reorganized Debtor (26%), ETrans (17%), GTrans (14%) and 

Gen (43%), respectively. D.S. at 16-18.  

* Liability for the Allowed Chromium Litigation Claims for 

Actual Damages (Class 9a) and Punitive Damages (Class 9b) being shared 

among the Reorganized Debtor (50%), ETrans (12.5%), GTrans (12.5%) 

and Gen 25%. D.S. at 20-21.  

PG&E should be required to explain and to justify each such allocation, if possible.  

(ii) Estimate of PX. ISO and Generator Claims (Class 6) 

PG&E fails to substantiate its $1.060 billion estimate of the PX, ISO and Generator



(iii) The Plan Supplement 

PG&E's Plan Supplement should be on file with the Court and made available to 
2 interested parties at or prior to the time that its Disclosure Statement is disseminated. 34 
3 

According to the Disclosure Statement, the Plan Supplement will contain, among others things, 
4 

material agreements to be entered into between the Reorganized Debtor and each of ETrans, 
5 

GTrans and Gen.35 Inasmuch as these agreements will largely govern the relations among these 6 

entities subsequent to PG&E's reorganization, their terms should be disclosed up front so they 7 

may inform decisions to accept or reject the Plan.  
8 

(iv). Employee Issues 

PG&E should be required to identify the individuals to be employed by each of the 10 

Reorganized Debtor, ETrans, GTrans and Gen. In addition, PG&E should disclose each entity's 11 

additional employee-related costs resulting from, among other things, (i) the renegotiation of 12 

various collective bargaining agreements with PG&E's employees, D.S. at 95, (ii) the need for 
13 

new hires as a result of the Internal Restructurings (e.g., whereas one person could operate and 
14 

maintain certain transmission and distribution assets, two may become necessary if ownershi
15 

those assets no longer is shared), and (iii) the increased cost of the Reorganized Debtor's 
16 

workers' compensation insurance given that the Parent will no longer guarantee payment of such 
17 

claims.36 D.S. at 96. Finally, PG&E should quantify the cost to ETrans, GTrans and Gen and 
18 

19 

20 34 Presently, the Disclosure Statement provides only that the Plan Supplement will be filed at 
least ten days prior to the voting deadline. D.S. at 129.  21 

35 These include, without limitation, the Power Sales Agreement to be entered into between the 
22 Reorganized Debtor and Gen, the gas transmission and storage agreement to be entered into 

between the Reorganized Debtor and GTrans, and the master separation and distribution 
23 agreement to be entered into among the Reorganized Debtor, ETrans, GTrans and Gen. D.S.  

at 85-86, 92-93.  
24 

36 On a related issue, PG&E should explain the statement on page 120 of the Disclosure 
25 Statement that all workers' compensation programs are to be treated as executory contracts 

and assumed under the Plan. PG&E's Plan provides for drastic changes to its workers' 
26 compensation program as a result of the Internal Restructurings. It is unclear just how PG&E 

can assume such programs cum onore, as it is required to under section 365 of the 
27 Bankruptcy Code, in light of such expected changes.  

28 
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I the impact upon its reorganization if this Court holds that the CPUC's affiliate transaction rules 

2 apply.37 

3 (v) Claims Resolution 

4 PG&E should disclose where it is in the claims allowance process and, assuming it 

5 obtains all of the preemptive and other relief it seeks in connection with its Plan, when creditors 

6 might expect distributions on their allowed claims.  

7 (vi) $40 million "Placement Fee" 

8 PG&E's Plan provides that, in addition to being paid in full with interest, holders of 

9 allowed claims in Classes 5 (Unsecured Claims), 6 (ISO, PX and Generator Claims), 7 (ESP 

10 Claims) and 9 (Chromium Litigation Claims for Actual Damages) will each receive its pro rata 

11 share of a $40 million "placement fee." D.S. at 19-21. It is unclear from the Plan what that 

12 placement fee represents and whether it is part of the consideration to be paid to holders of 

13 allowed claims in those classes on account of such claims. If the placement fee constitutes an 

14 additional distribution on such allowed claims, then PG&E's Plan may be unconfirmable in that 

15 it unfairly discriminates in favor of creditors in those classes and provides them with greater than 

16 a full recovery on their allowed claims. Alternatively, if the placement fee is something else, 

17 PG&E should state what it is and under what circumstances and why it is to be paid.  

18 (vii) DWR's Revenue Requirement 

19 The Disclosure Statement's discussion of DWR's revenue requirement and the CPUC's 

20 proceedings and PG&E's and others' challenges relating thereto is inaccurate, stale and in need 

21 of updating. PG&E's description has been superseded in many key respects by intervening 

22 events since the filing of its Disclosure Statement.  

23 

24 

25 

26 '7 The CPUC's affiliate transaction rules require that a utility be compensated whenever a 

utility-employee is transferred to an affiliate. In the past, the CPUC has determined that a 

27 utility should be paid 25% of the worker's annual compensation.  

28 
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1 (viii) Gen as a "Public Utility" 

At page 151 of its Disclosure Statement, PG&E states that it will seek an affirmative 2 
ruling of this Court that Gen's facilities will not be dedicated to the public and, thus, that Gen is 3 
not a "public utility" within the meaning of the California Public Utilities Code. Elsewhere in its 4 
Disclosure Statement, however, PG&E freely admits that Gen is indeed a "public utility." D.S.  5 , 

at 73, 80 (noting that the Parent will own two public utilities - ETrans and Gen). Which is it? 
6 
7 (ix) Hunters Point and Humboldt Bay Power Plants 

PG&E fails to explain why the Hunters Point and Humboldt Bay Power Plants will 8 
remain with the Reorganized Debtor and not be transferred along with PG&E's other generation 9 
assets to Gen. Is the Parent seeking to saddle the Reorganized Debtor with the decommissioning 10 

responsibilities associated with these power plants? 11 

(x) Mortgage Backed PC Bond Claims, MBIA Insured 12 PC Bond Claims and Treasury PC Bond Claims 
13 As noted above, the Plan provides that the Reorganized Debtor will remain solely liable 

14 for payment of PG&E's Mortgage Backed PC Bond Claims, MBIA Insured PC Bond Claims a--' 

15 Treasury PC Bond Claims (Classes 4a, 4b and 4g, respectively). Yet, certain of the obligations 

16 under the loan documents covering such claims contain covenants that require ETrans', GTrans' 

17 and Gen's compliance (as applicable). See e.g., D.S. at 102-103, 110-111.38 If ETrans, GTrans 

18 38 Those portions of the Disclosure Statement provide as follows: 

19 
With respect to any property transferred by the Debtor to ETrans, 

20 GTrans or Gen pursuant to the terms of the Plan, the acquisition or 
construction of which was financed or refinaned with the proceeds 

21 of a series of Mortgage Backed PC Bonds [, MBIA Insured PC 
22 Bonds or Treasury PC Bonds, as the case may be], the transferee 

shall assume the obligation to perform, satisfy and/or comply with 
23 those terms, covenants, conditions or obligations under the related 

PC Bond Documents arising from and after the Effective Date 24 which are to be observed, performed, satisfied or complied with by 
25 the owner or operator of the "Project" (as described therein) or any 

portion thereof which is then owned or controlled by such party, 
26 including, without limitation, (a) any obligation to maintain such 

Project or portion thereof and its other assets and to timely pay any 
27 taxes, governmental charges, assessments, insurance premiums or 

other costs or expenses related thereto, (b) the obligation to comply 
28 
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1 and/or Gen fail to comply with these covenants, then any resulting liability will be borne solely 

2 by the Reorganized Debtor, despite the fact that the Reorganized Debtor cannot compel their 

3 compliance. This risk should be disclosed.  

4 (xi) Resumption of the Net Short 

5 PG&E's self-imposed criteria for the Reorganized Debtor's resumption of the net short 

6 are at best unclear and confusing. See, e.g., D.S. at 66 (setting forth the criteria). For example, 

7 PG&E fails to disclose the party responsible for establishing the objective retail rate recovery 

8 mechanism or the objective procurement standards. Will it be this Court, the CPUC, the 

9 Reorganized Debtor or some other body or entity? Equally unclear, is what PG&E means when 

10 it says that the Reorganized Debtor will assume the net open position "not already provided 

11 through the DWR's contracts. ... ." Id. Currently, DWR covers the entire net short, much of it 

12 through contracts it has with power suppliers. Under PG&E's formulation, what does PG&E 

13 forecast would remain for the Reorganized Debtor to cover? The Disclosure Statement needs to 

14 provide answers to these questions.  

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 with all restrictions on the use of such Project or portion thereof set 

forth in the related PC Bond Documents, and (c) the obligation to 

25 refrain from taking any action or permitting any action to be taken 

26 with respect to such Project or portion thereof that could cause 

interest on the related series of PC Bonds to become includable in 

27 the gross income of the holders thereof for federal income tax 

purposes.  
28 
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(xii) Separate Classification of the Environmental and Tort Claims for Actual and Punitive Damages (Classes 8a 
and 8b, respectively) and the Chromium Litigation Claims 2 for Actual and Punitive Damages (Classes 9a and 9b. respectively) 

3 PG&E offers no justification for the separate classification and treatment of the 

4 Environmental and Tort Claims for Actual and Punitive Damages (Classes 8a and 8b, 

5 respectively), on the one hand, and the Chromium Litigation Claims for Actual and Punitive 

6 Damages (Classes 9a and 9b, respectively), on the other.  

7 (xiii) Tax Consequences 

8 According to PG&E's Disclosure Statement, the Proponents will seek a private letter 

9 ruling from the IRS or, alternatively, a legal opinion from their tax advisors, stating that the 

10 Internal Restructurings and the Reorganized Debtors Spin-Off will not be taxable events. D.S. at 

11 163-64. PG&E admits, however, that any resulting tax liability could be substantial. Id. at 164.  

12 PG&E should estimate the amount of such potential tax liability and describe its potential impact 

13 on PG&E's proposed reorganization.  

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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dj k.  

CONCLUSION 

For the reasons set forth herein, the CPUC respectfully requests that this Court refuse to 

approve PG&E's Disclosure Statement.  

DATED: November 27, 2001 

Respectfully submitted, 

GARY M. COHEN 
AROCLES AGUILAR 
MICHAEL M. EDSON 
CALIFORNIA PUBLIC UTILITIES COMMISSION 

By: _ _ _ _ _ _ _ __ 

-and

ALAN W. KORNBERG 
BRIAN S. HERMANN 
PAUL, WEISS, RIFKIND, WHARTON & GARRISON 

Attorneys for the California Public Utilities Commission
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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION

In re 

PACIFIC GAS AND ELECTRIC COMPANY, 
a California corporation, 

Debtor.  

Federal I.D. No. 94-0742640

Case No. 01-30923 DM 

Chapter 11 Case 

OBJECTION TO PACIFIC GAS 
& ELECTRIC COMPANY'S 
SECOND MOTION FOR ORDER 
FURTHER EXTENDING 
EXCLUSIVITY PERIOD FOR FILING 
PLAN OF REORGANIZATION TO 
PERMIT THE CALIFORNIA PUBLIC 
UTILITIES COMMISSION TO FILE 
AN ALTERNATE PLAN OF 
REORGANIZATION 

Date: January 16, 2002 
Time: 9:30 a.m.  
Place: 235 Pine Street, 2 2nd Floor, 
San Francisco, California 
Judge: Hon. Dennis Montali

[SUPPORTING DECLARATION OF GARY M. COHEN FILED SEPARATELY]

CASE No. 0 L-30923 DM
Doc#: NY6: 114884.6
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I The California Public Utilities Commission (the "Commission"), a creditor and party in 

2 interest in this chapter 11 case, by and through its undersigned counsel, submits this objection 

3 (the "Objection") to Pacific Gas & Electric Company's Second Motion for Order Further 

4 Extending Exclusivity Period for Filing Plan of Reorganization (the "Second Extension Motion") 

5 to permit the Commission to file its alternative plan of reorganization (the "Alternate Plan"). In 

6 support of its Objection, the Commission respectfully represents as follows: 

7 1.  

8 PRELIMINARY STATEMENT 

9 Plan exclusivity extensions must be earned by hard bargaining. That is the clear purpose 

10 and intent of section 1121(d) of the Bankruptcy Code, which balances the estate's interest in 

11 promoting a consensual reorganization plan with the debtor's urge to use its exclusive right 

12 tactically to compel creditors and other interested parties to accede to its view of the world. It is 

13 that very tension that is at issue in the Second Extension Motion filed by Pacific Gas & Electric 

14 Company ("PG&E").  

15 PG&E has enjoyed the exclusive right to file a plan of reorganization for more than nine 

16 months, since April 6, 2001. During that period, PG&E has not even attempted to negotiate with 

17 the Commission, its chief regulator. Instead, PG&E has initiated a frontal assault on the 

18 Commission's and the State's regulatory authority. From the first days of this case, when PG&E 

19 filed an adversary proceeding to strike a portion of a Commission order, to its plan filing some 

20 five months later, PG&E's strategy has been obvious - it prefers to fight, rather than reach 

21 agreement, with the Commission.  

22 Its confirmation efforts complicated by its own belligerence, PG&E seeks an additional 

23 four month extension of its exclusive period, until June 30, 2002, to seek confirmation of its 

24 plan. PG&E has not earned such an extension. PG&E has enjoyed nine months of exclusivity 

25 and the time has now come to level the playing field. PG&E's creditors and other interested 

26 parties no longer should be held hostage to PG&E's battle plans against the Commission. In 

27 addition, a further extension of exclusivity would unjustifiably reward PG&E for pursuing 

28 
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1 precisely the type of "take-it-or-leave-it" attitude section 1121(d) of the Bankruptcy Code is 

2 designed to prevent.  

3 As described more fully in the Declaration of Gary M. Cohen filed in support hereof (the 

4 "Cohen Declaration"), the Commission has developed an alternate approach, and this Court 

5 should deny PG&E's Second Extension Motion to the extent necessary to permit the 

6 Commission to file and solicit acceptances to its Alternate Plan. Such an approach is fully 

7 justified. To begin with, PG&E has failed to meet its burden of establishing "cause" for its 

8 second exclusivity extension, as it is required to do under section 1121(d) of the Bankruptcy 

9 Code. In fact, PG&E's Second Extension Motion does not contain any evidence of "cause." 

10 Rather, the Motion contains only unsupported allegations of alleged progress toward 

11 confirmation of a plan and the size and complexity of this case. PG&E's Sec. Ext. Mot. at 7-9.  

12 That, without more, is insufficient to satisfy the "cause" requirement.  

13 The truth is, PG&E has made little, if any, progress toward confirmation of a consensual 

14 plan. As is obvious from the roughly 70 Disclosure Statement objections filed to date, the Plan 

15 does not enjoy the support of key constituencies in this case, including the Commission and the 

16 State of California, and PG&E has done nothing to gain their support. Moreover, as those 

17 objections point out, the Plan is infirm in a number of respects, leaving its confirmability in 

18 doubt. Allowing PG&E to proceed with its current Plan to the exclusion of all others may result 

19 in nothing more than wasted time and delay at the expense of PG&E's creditors who, in PG&E's 

20 own words, are footing the bill for "literally millions of dollars per week in fees, costs and 

21 interest accruals with respect to creditor claims." PG&E's Sec. Ext. Mot. at 4.  

22 Similarly, the size and alleged complexity of this case do not support PG&E's second 

23 requested extension. While this case is no doubt large, its size is largely irrelevant to PG&E's 

24 need to maintain plan exclusivity. Size is important, where, unlike here, the existence of 

25 multiple creditor constituencies with varying rights and priorities magnify the difficulty of 

26 negotiating a consensual plan. Here, PG&E purportedly is offering to pay creditors in full.  

27 

28 
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1 Regardless of the number of constituencies involved, it should not be difficult for PG&E to 

2 convince creditors to take 100 cents-on-the-dollar. In short, size really does not matter.  

3 PG&E's assertions of complexity are similarly unavailing. Much of the complexity 

4 surrounding this case has been engineered by PG&E. If PG&E were concerned only with 

5 debtor-creditor issues and emerging quickly from bankruptcy, more mundane alternatives exist 

6 for it to do so. In fact, the Commission has developed one such alternative, which is described 

7 below and in the Cohen Declaration. But, PG&E obviously is more interested in walking a legal 

8 minefield in an effort to remove itself from Commission and State regulation. Thus, PG&E itself 

9 has unnecessarily complicated matters by foisting upon creditors and this Court its complicated 

10 preemption battle. PG&E should not be allowed to create complexity where none needs to exist 

11 and then use it as a basis to monopolize the plan process.  

12 "Cause" lacking, PG&E should not be granted a further extension of its exclusive period.  

13 Rather, this Court should deny PG&E's requested extension to allow the Commission to file and 

14 solicit acceptances to its own Alternate Plan. The Commission is keenly interested in PG&E's 

15 reorganization and has worked diligently to construct its Alternate Plan. The Commission is 

16 now poised, with this Court's permission, to present creditors and this Court with an alternative 

17 that, among other things, pays creditors in full in cash in a manner that is consistent with the 

18 broader interests of the State of California and PG&E's ratepayers, allows PG&E to emerge 

19 promptly from chapter 11 as a viable, creditworthy utility and avoids the costly preemption 

20 litigation at the heart of PG&E's Plan. Whereas creditors currently are stranded by PG&E's 

21 "take-it-or-leave-it" approach, they would now have a choice.  

22 Accordingly, as discussed more fully below, the Commission requests that PG&E's 

23 Second Extension Motion be denied to permit the Commission to file its Alternate Plan.  

24 II.  

25 BACKGROUND 

26 1. On April 6, 2001 (the "Petition Date"), PG&E filed a voluntary petition under 

27 chapter II of title I I of the United States Code, 11 U.S.C. §§ 101 et seq. (the "Bankruptcy 
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On October 2, 2001, the Commission filed a proof of claim for approximately $12 million 

representing amounts due from PG&E for, among other things, unpaid fees and expenses 

under the California Environmental Quality Act and unpaid user fees and other amounts due 

under the Women/Minority/Disabled/Veteran Business Enterprise Program.
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Code"). PG&E continues to manage and operate its business and property as a debtor in 

possession pursuant to sections 1107 and 1108 of the Bankruptcy Code. No trustee has been 

appointed in this case.  

2. The Commission is an independent, Constitutional agency of the State of 

California charged with, among other things, regulating California's public utilities. Cohen 

Decl. 1 2. PG&E is a public utility subject to the Commission's jurisdiction. Id. The 

Commission is also a creditor of PG&E and a party in interest in this case with standing to file a 

plan of reorganization.' 

3. On July 3, 2001, PG&E made its first request to extend exclusivity, which was 

granted by an order (the "Extension Order") of the Court dated July 20, 2001. Order Extending 

Exclusivity Period, In re Pacific Gas & Elec. Co., No. 01-30923 DM (Bankr. N.D. Cal., July 20, 

2001). PG&E's first request was premised principally upon the size and alleged complexity of 

its chapter 11 case and its need for additional time to develop a plan of reorganization. Debtor's 

Motion for Order Extending Exclusivity Period For Filing Plan of Reorganization at 7-8. The 

Extension Order granted PG&E an additional four months within which to file a plan, until 

December 6, 2001, and in the event that PG&E did file a plan by December 6, 2001, the 

Extension Order extended the period during which plan exclusivity was maintained under section 

1121(c)(3) until February 4, 2002. Extension Order at 1.  

4. On September 20, 2001, PG&E, together with its parent company, PG&E 

Corporation (the "Parent"), as co-proponent, filed a Plan of Reorganization under Chapter 11 of 

the Bankruptcy Code for Pacific Gas and Electric Company (as amended, the "Plan") together 

with a proposed disclosure statement (as amended, the "Disclosure Statement").
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1 5. The Plan and Disclosure Statement were prepared and filed without any 

2 negotiation or substantive discussion with many of the key players involved in this case and in 

3 the regulation of PG&E's operations, including the Commission. Cohen Decl. ¶ 8.  

4 6. As this Court is keenly aware, the Plan is premised, in large part, upon PG&E's 

5 wholesale transfer of its generation and its electric and gas transmission assets to newly formed 

6 entities that would be beyond the purview of Commission regulation. First Am. Plan, Art. 7. In 

7 addition, the Plan hinges on PG&E's receipt of no fewer than fifteen affirmative declaratory and 

8 injunctive rulings against the Commission and various other State and local agencies, and 

9 approvals from the Federal Energy Regulatory Commission ("FERC"), the Securities and 

10 Exchange Commission ("SEC") and the Nuclear Regulatory Commission ("NRC"), all of which 

11 will be the subject of significant litigation before this Court and elsewhere. First Am. Plan, Art.  

12 7, 8; First Am. D.S. at 123, 200-01. Assuming PG&E is successful on all of these fronts, the 

13 Plan allegedly provides for creditor claims to be satisfied in full, with interest, in the form of 

14 either cash or a combination of cash and debt securities. First Am. Plan, Art. 4.  

15 7. As set forth more fully in the Commission's Objection to PG&E's Disclosure 

16 Statement, filed on November 27, 2001 (the "Disclosure Statement Objection"), the Commission 

17 submits that PG&E's Plan, which attempts to preempt myriad Commission, State and local laws 

18 and regulations, is unlawful and incapable of being confirmed.  

19 8. Specifically, the Commission and other parties have identified the following 

20 critical confirmation infirmities: 

21 * The Plan may not comply with the Bankruptcy Code, as required by 
section 1 129(a)(1), because it fails to contain adequate means for its 

22 implementation, a requirement under section 1123(a)(5) of the Bankruptcy Code.  
Discl. Stmt. Obj. 6-9.  

23 

* The Plan has not been proposed in good faith, as required by section 1 129(a)(3), 
24 because it is inconsistent with the purposes and objectives of the Bankruptcy 

Code. Id. at 9-13.  
25 

* The Plan may provide for hidden rate increases without Commission approval, in 
26 violation of section 1129(a)(6) of the Bankruptcy Code. Id. at 14.  

27 * The Plan may not be feasible, as required by section 1129(a)(1 1). The Plan is 
predicated entirely upon PG&E's receipt of favorable rulings on many of its 
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requests for declaratory and injunctive relief relating to preemption, as well as 
1 favorable outcomes at the FERC, SEC and NRC. Until PG&E obtains such 

rulings, a feasibility determination is impossible. Id. at 14-15.  
2 The Plan fails the "best interests" test of section 1129(a)(7) of the Bankruptcy 

3 Code because it seeks to transfer proceeds of the Rate Recovery Litigation (as 
defined in the Plan) and other litigation to the Parent. See Objection of Certain 

4 Debtholders to Approval of the Disclosure Statement for Plan of Reorganization 
of Pacific Gas and Electric Company and PG&E Corp. at 10-14.  

5 The Plan improperly grants third party releases to the Parent and other creditors.  
Id. at 14-15.  

6 The Plan fails to comply with the "absolute priority rule" under 

7 section 1129(b)(2) of the Bankruptcy Code because it (a) allows equity holders to 
retain their ownership interest in PG&E when senior creditors are not paid in full, 

8 and (b) provides that QUIDS claimants will receive property of PG&E when 
senior creditors have not been paid in full. Id. at 15-19.  

9 9. Pursuant to this Court's Order dated December 5, 2001, PG&E filed its amended 

10 Plan and Disclosure Statement on December 19, 2001. Hearings to consider approval of the 

I I amended Disclosure Statement are scheduled for January 14, 2002, to address the adequacy of 

12 disclosure only, and January 25, 2002, to address whether PG&E's Plan is unconfirmable as a 

13 matter of law based upon sovereign immunity or preemption grounds.  

14 10. Pursuant to this Court's December 5 1h Order, on December 18, 2001, the 

15 Commission and its counsel met with PG&E and its counsel and counsel to the Parent to discuss 

16 the Commission's objections to the Disclosure Statement. Cohen Decl. ¶ 8. As of the date of 

17 this Objection, many of the Commission's objections to the Disclosure Statement remain 

18 unaddressed by the amended Disclosure Statement, although the Commission and PG&E have 

19 scheduled a further "meet and confer" for January 9, 2001. Id. at ¶ 6.  

20 11. On December 19, 2001, PG&E filed its Second Extension Motion.  

21 III.  

22 COMMISSION'S ALTERNATE PLAN 2 

23 Faced with PG&E's refusal to negotiate, the Commission has developed its Alternate 

24 Plan. Now, with PG&E's exclusive right about to expire (absent an extension), the Commission 

25 
2 The following description of the Alternate Plan is for informational purposes and is included 

26 only as support for this Objection. By this Objection, the Commission is not proposing an 
alternative plan nor is it soliciting acceptances to any such alternative or rejections of 

27 PG&E's Plan.  
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1 is prepared to describe the salient ieatures oi its teAtnam rall allG , U , 

2 to file a plan and disclosure statement in short order.  

3 The following are certain of the significant provisions of the Commission's Alternate 

4 Plan: 

5 0 PG&E's short-term borrowings incurred during the energy crisis would be paid in 

full in cash (including accrued and unpaid interest through the effective date) by 

6 the first quarter of 2003 through a combination of PG&E's cash on hand 

(approximately $4.9 billion as of November 30, 2001 according to PG&E's most 

7 recent 8-K filing with the SEC) 3 and PG&E's residual revenues after deducting 

authorized revenue requirements from billed revenues ("residual revenues"); 
8 

9 all of PG&E's remaining indebtedness would be reinstated or refinanced; 
9 

* PG&E's creditworthiness and financial viability would be restored - the 

10 Commission would adopt a post-bankruptcy rate structure consistent with state 

law that would provide PG&E with an opportunity to earn a reasonable return that 

11 would allow it to maintain an investment-grade credit rating; 

12 0 valuable claims against the Parent (which under PG&E's Plan are to be released) 4 

and other assets such as PG&E's refund claims pending before FERC would be 

13 preserved and transferred to a litigation trust or similar entity and prosecuted for 

the benefit of PG&E's ratepayers; 
14 

1 costly and time-consuming preemption litigation would be avoided; 
15 

1 PG&E would emerge promptly from chapter 11; 
16 

* the Commission and State of California would continue to regulate PG&E's 

17 operations; 

18 0 PG&E's integrated operations would not be disaggregated; 

19 * rates would not increase, and may be reduced in 2003 (or earlier); 

20 0 utility assets would not be diverted to pay the Parent's expenses; and 

21 * costly litigation at the FERC, NRC and SEC would be avoided.  

22 Cohen Decl. ¶ 9.  

23 

24 
3 The Commission expects this number to increase over time. Cohen Decl. ¶ 10.  

25 
4 These claims include, among others, claims that the Parent has violated the "first priority" 

26 condition imposed upon the Parent by a Commission order approving PG&E's holding 

company structure and claims that PG&E declared and paid dividends to its Parent while it 

27 was insolvent.  
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1 Mindful of the chaos that could ensue if PG&E's plan exclusivity were terminated 

2 generally to allow any party in interest to file a plan, the Commission's Objection is more 

3 limited. The Commission objects to PG&E's Second Extension solely to allow it to file and 

4 solicit acceptances to the Commission's Alternate Plan. For the reasons that follow, the 

5 Commission submits that such relief is required under section 1121 (d) of the Bankruptcy Code 

6 and is in the best interests of PG&E's estate, its creditors and other parties in interests.  

7 IV.  

8 ARGUMENT 

9 PG&E'S SECOND EXTENSION MOTION 
SHOULD BE DENIED FOR FAILURE TO SHOW "CAUSE" 

10 UNDER SECTION 1121(d) OF THE BANKRUPTCY CODE 

11 The Court should deny PG&E's Second Extension Motion to the extent necessary to 

12 permit the Commission to file its Alternate Plan because PG&E has failed to meet its burden of 

13 establishing "cause" for an extension as required under section 1121(d) of the Bankruptcy Code.  

14 11 U.S.C. § 1121(d)5; In re Dow Coming Corp., 208 B.R. 661,663 (Bankr. E.D. Mich. 1997) 

15 ("a debtor bears the burden of proof when it requests an extension of its period of exclusivity"); 

16 In re Express One Int'l, Inc., 194 B.R. 98, 100 (Bankr. E.D. Tex. 1996) ("The debtor-in

17 possession bears the burden of establishing 'cause' for an extension of its exclusivity period.").  

18 Though the Bankruptcy Code does not define "cause," it is well established that "cause" is a 

19 flexible concept that provides courts with broad discretion in determining when it exists based 

20 upon the particular facts and circumstances of each case. See In re Sharon Steel Corp., 78 B.R.  

21 762, 763-64 (Bankr. W.D. Pa. 1987) ("In essence, Congress has left the meaning of the phrase 

22 'for cause' to be determined by the facts and circumstances in each individual case."); In re 

23 Public Serv. Co. of New Hampshire ("PSNH"), 99 B.R. 155, 173 n.10 (Bankr. D.N.H. 1989) 

24 ("[I]f a debtor-in-possession is to retain exclusive control of the formulation of a plan of 

25 
5 Section 1121(d) provides that "[o]n request of a party in interest made within the respective 

26 periods specified in subsections (b) and (c) of this section and after notice and a hearing, the 

court may for cause reduce or increase the 120-day period or the 180-day period referred to 

27 in this section." 11 U.S.C. § 1121(d) (emphasis added).  

28 

9 CA S P N Io 0 1 1 0 9 2 3 D M

Doc# NY6 1148846



I reorganization under an exclusivity period it must demonstrate that it uses its position to 

2 effectively foster consensual agreement by all entities involved").  

3 Critical to the determination of whether "cause" exists is consideration of the balance 

4 Congress intended to strike in section 1121 between the relative negotiating positions of the 

5 debtor and its creditors and other key constituents. Section 1121 is the product of Congress' 

6 attempt to remedy the imbalance between debtors and creditors found under chapter XI of the 

7 former Bankruptcy Act. Under chapter XI, debtors maintained the exclusive right to propose a 

8 plan indefinitely, thereby giving debtors undue leverage over creditors whose only recourse was 

9 to move for conversion of the case to chapter X, an unattractive alternative. In contrast, under 

10 section 1121 of the Bankruptcy Code, debtors enjoy exclusivity only for a limited period of time 

11 -- 120 days to file a plan and no more than 180 days from the inception of the case to seek its 

12 acceptance -- which may only be extended or reduced upon a showing of "cause." As the 

13 legislative history of section 1121(d) makes clear, extensions should not be used to upset the 

14 delicate balance Congress sought: "Since the debtor has an exclusive privilege for 6 months 

15 during which others may not file a plan, the granted extension should be based on a showing of 

16 some promise of probable success. An extension should not be employed as a tactical device to 

17 put pressure on parties in interest to yield to a plan they consider unsatisfactory." S. Rep. No.  

18 95-989, at 118 (1978), reprinted in 1978 U.S.C.C.A.N. 5787, 5904. See also In re Pine Run 

19 Trust, Inc., 67 B.R. 432, 434 (Bankr. E.D. Pa. 1986) ("By granting the debtor a limited period of 

20 exclusivity in plan filing, the Code seeks to balance the relative negotiating positions of the 

21 debtor and creditors."); In re Washington -St. Tammany Elec. Coop., Inc., 97 B.R. 852, 855 

22 (E.D. La. 1989) ("Congress enacted... 1121 in order to limit the debtor's exclusive rights to file 

23 a plan to clearly defined periods."); United Savings Assoc. of Tx. v. Timbers of Inwood Forest 

24 Assocs., Ltd. (In re Timbers of Inwood Forest Assocs., Ltd.), 808 F.2d 363, 372 (5th Cir. 1987) 

25 ("[Tlhe bankruptcy court must avoid reinstituting the imbalance between the debtor and its 

26 creditors that characterized proceedings under the old Chapter XI.") (en banc), aff'd, 484 U.S.  

27 365(1988).  
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In balancing the relative positions of various constituencies, courts examine a variety of 

factors to determine whether "cause" ior an extension exists. In one of the leading decisions in 

this area, the court in PSNH considered whether an extension was paid for with "hard 

bargaining," whether a further extension would promote a consensual plan of reorganization 

within a reasonable timeframe and whether chaos would ensue following the expiration of 

exclusivity. PSNH, 99 B.R. at 173-77. Other courts have considered multiple factors, many of 

which amount to variations on the same theme. See, e.g., Express One Int'l, 194 B.R. at 100; 

6 
Dow Coming, 208 B.R. at 64-65.  

PG&E has not submitted any evidence that "cause" for an extension exists. Instead, its 

Second Extension Motion is premised solely upon boilerplate suggestions of "cause," including 

PG&E's alleged progress towards reorganization and the size and complexity of this case. The 

cited reasons are unsupportable. Even if true, though, they do not add up to "cause." Under such 

circumstances it is appropriate for the Court to deny PG&E's Second Extension Motion to the 

extent necessary to allow the Commission to file its Alternate Plan.  

A. PG&E Has Not Made Substantial Progress Towards A Successful Consensual 

Reorganization Sufficient To Justify An Extension of Exclusivity.  

The purpose of the exclusive period is to enable the debtor to negotiate a consensual plan 

of reorganization with its creditors. See In re PSNH, 99 B.R. at 173 n.10 ("if a debtor-in

possession is to retain exclusive control of the formulation of the plan of reorganization under an 

exclusivity period it must demonstrate that it uses its position to effectively foster consensual 

6 The Express One court considered the following factors: (1) size and complexity of the case; 

(2) necessity of sufficient time to permit the debtor to negotiate a plan of reorganization and 

prepare adequate information; (3) the existence of good faith progress toward reorganization; 

(4) the fact that the debtor is paying its bills as they become due; (5) whether the debtor has 

demonstrated reasonable prospects for filing a viable plan; (6) whether the debtor has made 

progress in negotiations with its creditors; (7) the amount of time which has elapsed in the 

case; (8) whether the debtor is seeking an extension of exclusivity to pressure creditors to 

submit to the debtor's reorganization demands; and (9) whether an unresolved contingency 

exists. Express One Int'l, 194 B.R. at 100. Courts that employ the factors analysis do not 

merely tally the factors for and against an extension but rather view them holistically. See 

Dow Coming, 208 B.R. at 659 ("Sometimes one or more factors strongly point to a particular 

result while others point the other way only weakly. And sometimes certain factors are just 

more relevant or important than others.").
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1 agreement by all entities involved') (emphasis added). Accordingly, in evaluating whether cause 

2 exists for an extension, courts examine wheaier there is a "reasonable probability that... [the 

3 debtor] will be able to propose a plan that will result in a successful reorganization within a 

4 reasonable time." In re Southwest Oil Co. of Jourdanton, Inc., 84 B.R. 448, 451 (Bankr. W.D.  

5 Tex. 1987); see In re Pine Run Trust, Inc., 67 B.R. 432, 435 (Bankr. E.D. Pa. 1986) (justifying 

6 exclusivity extension on, among other things, a finding that "substantial progress has been made 

7 in negotiations that, all concede, are critical to a successful reorganization"). Even after a plan is 

8 filed, courts evaluate the status of negotiations between the debtor and key parties in interest 

9 towards achieving a consensual reorganization. See generally PSNH, 99 B.R. at 175-76 

10 (denying debtor utility's second extension request where status of negotiations indicate that a 

11 further extension of exclusivity will not promote a consensual plan of reorganization within a 

12 reasonable time frame).  

13 PG&E claims that it has made "substantial efforts towards a successful reorganization," 

14 citing that (i) it has already filed a Disclosure Statement and Plan which it claims enjoy broad 

15 creditor support, (ii) it is in the process of obtaining approval of its Disclosure Statement, and 

16 (iii) it has amended the Plan and Disclosure Statement to address concerns raised by interested 

17 parties. PG&E's Sec. Ext. Mot. at 9-10. PG&E's submissions in this respect are insufficient to 

18 establish cause. First, PG&E has failed to engage in the "hard bargaining" (indeed any 

19 bargaining) with several key constituencies, which is a necessary prerequisite to a grant of an 

20 extension of exclusivity. PSNH, 99 B.R. at 173. Second, until critical determinations are made 

21 regarding, among other things, the lawfulness of the preemption PG&E seeks under its Plan, its 

22 confirmability remains very much in doubt. Therefore, whatever progress PG&E has made to 

23 date may prove to be illusory and of no consequence to creditor recoveries and its eventual 

24 emergence from chapter 11.  

25 (0) PG&E Has Failed to Negotiate with the 
Commission and Other Key Parties in Interest.  

26 
Extensions of exclusivity must be paid for by "hard bargaining." Id. (citing In re 

27 
Manville Forest Prods. Corp., 31 B.R. 991, 993 (S.D.N.Y. 1983)). As the government body 

28 
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1 charged with regulating most of PG&E's operations, the Commission is a critical player in this>' 

2 case. Yet, PG&E has not negotiated any terms of a plan with the Commission, preferring instead 

3 to embroil this chapter 11 estate in a risk-laden attack on the Commission's regulatory authority.  

4 Such failure to negotiate is fatal to PG&E's Second Extension Motion.  

5 Faced with a similar circumstance of a regulated utility failing to negotiate the terms of 

6 its reorganization plan with its regulators, the court in PSNH refused to grant the debtor utility a 

7 further extension of exclusivity. In that case, the court denied the debtor's second request for an 

8 extension of exclusivity because instead of continuing to bargain with state representatives, the 

9 debtor filed a non-consensual "FERC plan" similar in some respects to PG&E's Plan.  

10 Specifically, in PSNH the court found that although representatives of the debtor, the state and 

11 key creditor and equity security holder constituencies met on more than one occasion and 

12 discussed and exchanged proposals, the debtor was uninterested in making real progress in its 

13 negotiations with the state toward a consensual plan of reorganization. PSNH, 99 B.R. at 174.  

14 Instead, the court found that much like PG&E here, the debtor utility preferred to "stiff arm" th 

15 state and go it alone in furtherance of its own agenda. Id. at 175. The court there was left only 

16 to conclude that after the debtor utility's "FERC plan" was filed, unless exclusivity was 

17 terminated and parties were permitted to file alternative plans, there was little likelihood that the 

18 debtor and the state would negotiate a consensual plan of reorganization. Id. at 176. As a result, 

19 the court denied the debtor utility's requested extension of plan exclusivity. Id. at 177.  

20 Here, PG&E's behavior is even more egregious than that of PSNH. PG&E flat out has 

21 not negotiated at all with the Commission. Cohen Decl. 1 8. During the approximately nine 

22 months in which PG&E has enjoyed exclusivity it has not met with or phoned representatives of 

23 the Commission to discuss substantively its Plan. Id. The most PG&E has done is to provide 

24 one informational "briefing" to Commission staff on November 30, 2001, at which it described 

25 its filings with the FERC, SEC and NRC in furtherance of its Plan. There was no negotiation 

26 over the terms of the Plan at this briefing. Id. In addition, the Commission's counsel attended a 

27 court-ordered "meet and confer" session on December 18, 2001 to discuss the Commission's 

28 
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I Disclosure Statement Objection. Id. Another "meet and confer" is scheduled for January 9, 

2 2002. Id. at $ 6.  

3 PG&E's deliberate decision to exclude its chief regulator from the Plan process reflects 

4 PG&E's poor judgment and belligerence toward a significant constituency in this case. It also 

5 flies directly in the face of section 1121 and its accompanying legislative history, which evince a 

6 clear Congressional intent that favors a negotiated, consensual resolution of chapter 11 cases.  

7 PG&E's failure to negotiate with the Commission and the State constitutes conduct undeserving 

8 of a further extension of exclusivity. Given PG&E's recalcitrance, this Court, like the court in 

9 PSNH, should promote a consensual plan of reorganization by terminating exclusivity to allow 

10 the Commission to file its Alternate Plan. A contrary result would allow PG&E to reap the 

11 benefits afforded by plan exclusivity without paying the toll of hard bargaining. It would also 

12 allow PG&E to continue to kidnap the plan process to pursue its own deregulation goal, holding 

13 the Commission, the State and creditors hostage in the meantime.7 

14 (ii) It is Too Early to Determine Whether PG&E's Plan Can Result in 

15 a Successful Reorganization.  

16 PG&E claims that an extension of exclusivity is warranted because it has "made 

17 substantial efforts towards a successful reorganization." PG&E's Sec. Ext. Mot. at 9. PG&E 

18 then pins its requested extension on a line of cases as well as section 1121's legislative history 

19 which, as PG&E concedes, establish "that exclusivity period extensions are appropriate where 

20 the debtor displays some likelihood of a successful, consensual reorganization." Id. at 8 

21 (emphasis added). PG&E's factual averments are misleading and the cases upon which it relies 

22 are factually inapposite.  

23 
7 PG&E's creditors are hostage to PG&E's "willful blindness" to plan alternatives. PG&E 

24 would have those voting on its Plan and this Court believe that its drastic "FERC plan" 

involving massive dislocations of Commission, state and local laws and regulations is the 

25 only plan capable of being confirmed, i.e., that there are no alternatives. First Am. D.S. at 

64-65. PG&E is wrong. If allowed to file its Alternate Plan, the Commission intends to 

26 show that a very simple alternative exists, one that pays creditors in full in cash by the first 

quarter of next year without the need for years of litigation. Creditors and other parties in 

27 interest should be given the chance to choose the alternative most attractive to them.  
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I First, as detailed above, PG&E has made no effort during this case to build consensus , 

2 with the Commission on a plan of reorganization. It strains credulity for PG&E to imply 

3 otherwise.  

4 Second, despite having filed its Plan more than three months ago, PG&E has been unable 

5 to move it out of the starting blocks. As PG&E admits, "70 parties have filed objections to the 

6 Disclosure Statement, many of which also reflect opposition to the Plan." PG&E's Sec. Ext.  

7 Mot. at 3-4. PG&E further freely concedes that "in view of the sheer number and complexity of 

8 the issues involved, it may take months to fully resolve these matters and obtain confirmation of 

9 the Plan." Id. at 4. PG&E also recognizes that there are likely to be "dozens of contested issues 

10 with respect to confirmation of the Plan, many of which are likely to be quite time-consuming to 

11 resolve or adjudicate." Id. Much of the same can be said of PG&E's various proceedings at the 

12 FERC, NRC and SEC. In view of the foregoing, it is premature at best for PG&E to trumpet its 

13 efforts at making substantial progress towards a successful reorganization (certainly not a 

14 consensual reorganization). It may very likely be the case that PG&E's Plan has failed to 

15 advance the confirmation ball at all.  

16 Finally, the cases cited by PG&E where courts have granted an extension based in part on 

17 a showing of progress towards reorganization are factually inapposite and do not support 

18 PG&E's Second Extension Motion. In many, no plan of reorganization had yet been filed, and it 

19 still appeared that extra time would afford the parties the opportunity to negotiate a consensual 

20 plan.8 Others involved unique circumstances not present here.9 

21 
2 See, e.g., In re Pine Run Trust, Inc., 67 B.R. 432,435 (Bankr. E.D. Pa. 1986) (no plan filed; 

22 granting first extension to allow debtors who run retirement community to continue 

negotiations with residents' committee where creditor-objector asked not to be included in 

23 such negotiations, and there was no evidence that debtor sought additional extension in order 

to pressure creditors to accede to reorganization demands); In re Swatara Coal Co., 49 B.R.  

24 898, 899-900 (Bankr. E.D. Pa. 1985) (no plan filed; justifying first extension on fact that 

debtor's owners did not acquire ownership and control of the debtor until nearly three months 

25 after case was filed and that pursuant to stipulation and order agreed to by debtor and 

objector-committee, debtor is required to negotiate with certain parties for a set period yet to 

26 expire); In re McLean Indus., Inc., 87 B.R. 830, 833, 835 (Bankr. S.D.N.Y. 1987) (no plan 

filed; objector agrees with course of direction debtor is taking and complex issues relating to 

27 liquidation and estimation of certain claims and asset valuation need to be resolved or close 

to resolution before debtor can negotiate terms of plan, meaningful disclosure can be made t, 
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1 In short, PG&E's mere filing of a Plan and Disclosure Statement that lacks the support of 

2 key constituencies and is legally infirm does not, without more, constitute, the type of progress 

3 toward a successful reorganization that justifies a further extension of PG&E's exclusive period.  

4 (iii) PG&E's Use of Exclusivity As a Tactical Device to Bully 
the Commission, the State and its Creditors to Accept its Plan 

5 Undermines its Requested Extension.  

6 PG&E further argues that its "progress" towards reorganization justifies "cause" for an 

7 extension because "there is nothing to suggest that PG&E seeks the requested extensions in order 

8 to pressure its creditors to accede to its reorganization demands." PG&E's Sec. Ext. Mot. at 9.  

9 The Commission disagrees. As demonstrated below, PG&E's strategy for seeking a further 

10 extension of its exclusive period has at least two objectives: first, it allows PG&E to continue to 

11 prevent the Commission from having a meaningful, affirmative voice in its reorganization; and 

12 second, by silencing other voices, PG&E can pressure creditors into believing its own rhetoric 

13 that "[t]he Plan ... is, in the Proponents' reasoned opinion, the only reasonable solution .... " 

14 First Am. D.S. at 64-65 (emphasis added). However, where, as here, a debtor seeks to employ 

15 exclusivity as a tactical device to force parties in interest to accede to its reorganization demands, 

16 

17 creditors and creditors will be able to determine their distributions); In re Gibson & Cushman 

Dredging Corp., 101 B.R. 405,409-10 (E.D.N.Y. 1989) (no plan filed; debtor's attempts to 

18 negotiate with creditors' committee ongoing); In re Trainer's, Inc., 17 B.R. 246, 247 (Bankr.  

E.D. Pa. 1982) (no plan filed; debtor making substantial efforts to sell main asset, a 

19 restaurant).  

20 In re Homestead Partners, Ltd., 197 B.R. 706, 719-20 (Bankr. N.D. Ga. 1996) ("new value" 

plan filed; court denies motion to terminate by undersecured licnholder on debtor's principal 

21 asset because need for competition can be satisfied by requirement that a competitive auction 

for new equity interest be held at confirmation and grants motion to extend because of lien

22 holder's high degree of recalcitrance and presence of complex legal issues); In re United 

Press int'l, Inc., 60 B.R. 265, 271 n.12 (Bankr. D.C. 1986) (granting debtor's motion to 

23 extend exclusivity to allow debtor tofile a plan where the court had previously modified 

exclusivity to allow creditors' committee and another creditor to file plans); Gaines v.  

24 Perkins (In re Perkins), 71 B.R. 294, 295, 298 (W.D. Tenn. 1987) (affirming bankruptcy 

court's decision allowing extension to continue soliciting acceptances where lower court had 

25 found, among other things, that the debtor's plan had already received acceptances from all 

but a few creditors, the two bankruptcy judges in the district had to contend with 

26 approximately 14,000 pending cases between them and progress had been made with respect 

to creditors who had objected to plan); In re Nicolet, Inc., 80 B.R. 733, 744 (Bankr. E.D. Pa.  

27 1988) (decision on exclusivity scheduled for a later date).  
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I courts uniformly hold that such a factor weighs heavily against a finding of "cause" to extend a 

Z debtor's plan exclusivity. See, e.g., PSNH, 88 B.R. 521, 537 (Bankr. D. N.H. 1188) (courts 

3 consider general balancing analysis "to avoid allowing the debtor to hold the creditors and other 

4 parties in interest 'hostage' so that the debtor can force its view of an appropriate plan upon the 

5 other parties"); Teachers Ins. & Annuity Assoc. ofAm. v. Lake in the Woods (In re Lake in the 

6 Woods), 10 B.R. 338, 345-46 (E.D. Mich. 1981) (holding that "extensions are impermissible if 

7 they are for the purpose of allowing the debtor to prolong reorganization while pressuring a 

8 creditor to accede to its point of view on an issue in dispute").  

9 Thus far, PG&E's actions amount to the very "take-it-or-leave-it" attitude Congress 

10 sought to prevent by replacing the Bankruptcy Act. See In re Lake in the Woods, 10 B.R. at 344 

11 ("'The take-it-or-leave-it attitude on the part of debtors as permitted by Chapter XI is fraught 

12 with potential abuse. The granting of authority to creditors to propose plans of reorganization 

13 and rehabilitation serves to eliminate the potential harm and disadvantages to creditors [and] 

14 democratizes the reorganization process."') (quoting Bankruptcy Act Revision, Serial No. 27, 

15 Part 3, Hearings on H.R. 31 and H.R. 32 before the Subcomm. on Civil and Constitutional Rights 

16 of the Comm. on the Judiciary, 9 4 1h Cong., 2d Sess. (March 29, 1976) (prepared statement of 

17 Harvey R. Miller, William J. Rochelle and J. Ronald Trost) 1875-76 (footnotes omitted)).  

18 PG&E's own words evidence that it has foreclosed consideration of all alternatives. See First 

19 Am. D.S. at 64-65. In so doing, it is forcing creditors to accept its own view of (he world and, in 

20 the process, using exclusivity to freeze out the Commission and the State while it embarks upon 

21 a massive regulatory sea change. Terminating exclusivity now to allow the Commission to file 

22 its own Plan would free creditors from the vise PG&E currently has them in and allow the 

23 Commission to continue with its State-mandated mission to regulate California's public utilities.  

24 B. The Size and Complexity of PG&E's Chapter 11 Case Do Not Justify an Extension.  

25 
Aside from its alleged "progress" toward a successful reorganization, PG&E's only other 

26 
proffered justification for its requested extension is the often-cited (and overused) "size-and

27 
complexity" excuse. Specifically, PG&E argues that because this case involves "tens of billions 
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I of dollars of assets, and claims of more than 13,000 creditors" its sheer size together with its 

2 exceeding complexity justify its requested extension. PG&E's Sec. Ext. Mot. 7-8. PG&E's 

3 argument in this regard elevates form over substance and ignores the fact that PG&E itself has 

4 engineered much of the cited complexity.  

5 This is a very large case - of course it is. However, size and complexity do not 

6 necessarily go hand in hand. Here, for instance, where creditors likely will be paid in full, much 

7 of the complexity associated with having to negotiate with multiple creditor constituencies with 

8 different rights and priorities is nonexistent. After all, it should not be difficult to convince 

9 creditors to take 100 cents-on-the-dollar with interest. So while the sheer size of this case may 

10 present administrative difficulties, it does not support an extension of time ostensibly needed for 

11 the debtor to negotiate with its creditors.  

12 Nor can PG&E hide behind the alleged "complexities" of this case in seeking to extend 

13 plan exclusivity. PG&E contends that this case "is exceedingly complex, based on, inter alia, 

14 PG&E's status as a utility company subject to a myriad of state and federal statutes, rules and 

15 regulations," many of which PG&E seeks to preempt through confirmation of its Plan. PG&E's 

16 Sec. Ext. Mot. at 2, 8.10 Elsewhere in its Motion PG&E contends that "in view of the sheer 

17 number and complexity of the issues [raised in the objections to PG&E's Plan and Disclosure 

18 Statement] ... it may take months to fully resolve these matters and obtain confirmation of the 

19 Plan." Id. at 4. Nowhere, however, does PG&E mention that it is responsible for much of the 

20 complained-of complexity. As evidenced by the Commission's Alternate Plan, alternatives exist 

21 to repay creditors in full and to have PG&E emerge from chapter 11. Indeed, the elegance of the 

22 Commission's Alternate Plan lies in its simplicity. But PG&E is not interested in simplicity, or 

23 primarily in creditor recoveries. Its interests lie elsewhere - in the massive dislocation of the 

24 

25 10 PG&E further premises the complexity of this case on "the fact that PG&E continues to 
grapple with an unprecedented energy crisis." PG&E's Sec. Ext. Mo. at 8. PG&E's 

26 statement is an exaggeration. As the CPUC's Alternate Plan would very clearly show, 
PG&E's retail electric rates exceed its wholesale costs, and have since at least around June 

27 2001, leaving PG&E with substantial "residual revenues." Cohen Decl. 1 10.  

28 
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preemption fight PG&E has started is the cause of much of the complexity surrounding this cAse, 

and PG&E should not be permitted to exploit problems it creates.  

Finally, size and complexity cannot, without more, constitute "cause" for an extension of 

exclusivity where other bases for cause are lacking. See, e.g., In re Sharon Steel Corp., 78 B.R.  

762, 766 (Bankr. W.D. Pa. 1987) (denying extension of exclusivity despite size and complexity 

of debtor); PSNH, 88 B.R. at 537 (size and complexity alone do not justify extension for cause); 

In re Express One Int'l, 194 B.R. at 100-01 (same). The PSNH court thoroughly addressed the 

circumstances under which size and complexity would justify an extension for "cause" in its 

decision on the debtor's first extension request: 

It seems clear from a review of the relevant authorities that size 

and complexity alone cannot suffice as "cause" for a continuation 

of a debtor's plan exclusivity right in a chapter 11 reorganization.  

If that were so, a debtor in a case such as the present would 

automatically have a right to plan exclusivity throughout the 

proceedings - contrary to the "balancing" and "tension" rationale 

underlying § 1121 as detailed above. It does stand to reason that a 

debtor in a large and complex case may make a showing of cause 

on those facts for exclusivity extension in the initial stages of the 

reorganization by virtue of that factor .... If size and complexity 

alone were sufficient cause, that interpretation of the statutory 

standard would in effect eat up the rule.  

The court concludes that an appropriate interpretation of the "for 

cause" language of § 1121(d) would provide that the size and 

complexity must be accompanied by other factors pertinent to the 

particular debtor and its reorganization to justify extension of plan 

exclusivity, except perhaps in the very early, initial stages of the 

chapter 11 proceeding. Such factors include those developed in 

the cases, i.e., the likelihood of an imminent consensual plan if the 

debtor retains control, no alternate substantial plan being held off 

by debtor exclusivity, and the general balancing analysis to avoid 

4 allowing the debtor to hold the creditors and other parties in 

interest "hostage" so that the debtor can force its view of an 

5 appropriate plan upon the other parties..11 

6 " In this first PSNH decision on exclusivity, an extension was granted principally because the 

court saw a seven-month "window of opportunity" within which the parties could negotiate 

7 towards a consensual plan. 88 B.R. at 538.
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PSNH, 88 B.R. at 537 (citations omitted) (underlined emphasis supplied).  
1 

Applying this rationale here, size and complexity alone simply do not justify a further 
2 

extension for PG&E. First, PG&E has already enjoyed one extension, premised at least in part 
3 

on the size and complexity of its case; granting PG&E another would lead to the very rule
4 

swallowing cautioned against by the court in PSNH. Second, confirmation of PG&E's Plan is 
5 

neither imminent, nor likely to be consensual. Third, here, exclusivity would prevent the filing 
6 

of an "alternate substantial plan," the Commission's Alternate Plan. Finally, as argued above, it 
7 

appears that the only benefit an extension would offer PG&E would be an opportunity to further 
8 

cram its views of an appropriate Plan down the throats of creditors, the Commission and other 
9 

parties in interest that are currently held hostage by PG&E's exclusivity. Under these 
10 

circumstances, an extension should not rest on "size and complexity."' 2 

C. Denying PG&E's Motion to Allow the Commission to File its Alternate 
12 Plan Would Benefit Interested Parties Without Preiudicing PG&E.  

13 Terminating PG&E's Plan exclusivity to allow the Commission to file and solicit 

14 acceptances to its Alternate Plan is in the best interests of PG&E's creditors and its estate and 

15 would not prejudice PG&E. Presently, creditors have only one choice - PG&E's Plan. Their 

16 options are to either accept PG&E's Plan and endure years of litigation and uncertainty while 

17 they continue to finance, in PG&E's words "literally millions of dollars per week in fees, costs 

18 and interest accruals" (PG&E's Sec. Ext. Mot. 4), or to reject PG&E's Plan in the face of no 

19 known alternatives. Neither option may be particularly appealing. Fortunately, a third option 

20 exists - the Commission's Alternate Plan. As detailed elsewhere, it provides for creditors to be 

21 
12 The cases relied upon by PG&E do not suggest otherwise; in each there existed some 

22 independent basis for cause other than size and complexity. See, e.g., In re Dow Coming, 

80 B.R. at 668 (debtor willing to discuss other means of reorganizing); In re Express One, 

23 194 B.R. 100-01 (size and complexity only appropriate consideration where, among other 

things, no alternative plan); PSNH, 88 B.R. at 538 (extension premised principally on 

24 "window of opportunity" to negotiate, not size and complexity of debtor); In re Texaco, 

76 B.R. 322 (plan product of settlement between primary adversaries; plan proposed by party 

25 seeking termination is substantially similar, the only changes affecting corporate govern

ance); In re Perkins, 71 B.R. at 295 (plan had "overwhelming" creditor support; most 

26 acceptances already solicited); In re Pine Run Trust, 67 B.R. at 435 (court found that 

"traditional ground" of large size not established); In re United Press Int'l, 60 B.R. at 271 

27 n. 12 (modifications of exclusivity already granted to certain parties).  
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I paid in full in cash by no later than the first quarter of 2003 and avoids the unnecessary and 

2 costly legal battle to preempt a century of state laws and regulations. In addition, it gives the 

3 Commission a voice in PG&E's restructuring, which to date it has been denied by PG&E.  

4 Creditors that are not interested in joining PG&E's preemption bandwagon should be given the 

5 option not to. Denying PG&E's Second Extension Motion to allow the Commission to file its 

6 Alternate Plan gives them that option.  

7 Moreover, modifying PG&E's plan exclusivity to permit the Commission to file its 

8 Alternate Plan comes without cost to PG&E. PG&E may still pursue confirmation of its Plan 

9 should it choose to do so. In addition, notwithstanding PG&E's unsupported rhetoric to the 

10 contrary, the requested modification of PG&E's exclusive period would not "create needless 

11 confusion and conflicts that will presumably prejudice all parties." PG&E's Sec. Ext. Mot. at 4.  

12 This Objection is limited in that it seeks only to open up the plan process to the Commission's 

13 Alternate Plan - the Commission is not advocating that it be opened up generally to all parties 

14 in interest. Courts in similar situations have recognized that allowing competing plans may be 

15 efficient and can be used as an appropriate means of facilitating reorganization. See In re 

16 Interco, Inc., 137 B.R. 999, 1001 (Bankr. E.D. Mo. 1992) (noting that "simultaneous 

17 consideration of competing plans may be an efficient procedure"); PSNH, 88 B.R. at 539 n.16 

18 (rejecting an argument similar to PG&E's; "If taken literally, the debtor's position would mean 

19 that the debtor must have the sole power to present a plan, because multiple plans will bring 

20 chaos; therefore, the debtor's exclusivity period must be continued indefinitely."); In re United 

21 Press Int'l, 60 B.R. at 271 n.12 (justifying the "middle course" taken in an earlier decision to 

22 modify exclusivity to allow parties the opportunity to present plans and at the same time prevent 

23 the disturbance to the process that may result from terminating exclusivity entirely);13 In re 

24 13 Specifically, the United Press court offered the following rationale for its approach: "Thus, 

this Court adopted a middle approach, initially suggested by the parties themselves - opening 
25 up the right to file a plan on a limited basis to those two entities (besides the Debtor itself) 

that have the most at stake in this case and have shown themselves to be responsible parties, 
26 while refraining from opening the floodgates completely. The statute does not expressly 

prohibit this eminently sensible middle course, and I can perceive no reason to find any such 
27 prohibition by implication." United Press, 60 B.R. at 271 n. 12.  
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1 Texaco, 81 B.R. at 808 (Bankr. S.D.N.Y. 1988) (referring to earlier ruling from bench that "it 

2 would be willing to terminate the exclusivity periods on motion if the statutory committees 

3 and... [the debtor's principal adversary] could agree unconditionally to a base/cap plan, 

4 provided that Texaco was given an opportunity to have input with respect to the negotiations").  

5 Finally, if PG&E's concerns about ensuing chaos have merit, then this Court can 

6 construct adequate procedural safeguards to address such concerns. See PSNH, 99 B.R. at 177.  

7 In sum, PG&E's threats of "chaos" are sufficiently remote and capable of being 

8 addressed so as not to warrant exclusion of the Commission's Alternate Plan.  

9 V.  

10 CONCLUSION 

11 For the reasons set forth herein and in the Cohen Declaration, the Commission 

12 respectfully requests that this Court deny PG&E's Second Extension Motion to the extent 

13 necessary to permit the Commission to file its Alternate Plan and solicit acceptances thereto.  

14 DATED: January 8, 2002 

15 
Respectfully submitted, 

16 

GARY M. COHEN 
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18 
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25 PRELIMINARY STATEMENT 

26 PG&E's proposed Plan and Disclosure Statement have little to do with the 

27 traditional bankruptcy goal of adjusting debtor-creditor relationships and other interests in 

28 
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I property of the debtor. Instead, the centerpiece of PG&E's proposed plan is its attempt to obtain 

2 unprecedented and sweeping relief against the Commission and the State of California enjoining 

3 them from exercising their sovereign regulatory authority. PG&E has not proposed a normal 

4 plan of reorganization; it has proposed a plan of preemption and deregulation. PG&E asks the 

5 Court to order that PG&E, unlike all other integrated public utilities in this country, need not 

6 comply with applicable state statutes, state regulations, and state regulatory authority.  

7 The Court should not approve PG&E's Disclosure Statement because it describes 

8 a Plan that is unconfirmable on its face, for at least two independent reasons: 

9 1. No Preemption. According to PG&E, section 1123(a)(5) of the 

10 Bankruptcy Code evinces Congressional intent to sweep aside virtually all state regulatory 

11 authority over public utilities that file for bankruptcy. But Congress intended nothing of the 

12 kind. Section 1123(a)(5) provides that "[n]otwithstanding any otherwise applicable 

13 nonbankruptcy law, a plan shall ... provide adequate means for the plan's implementation...  

14 On its face, this language refers to the contents of a plan, and preempts nonbankruptcy laws that 

15 might otherwise regulate the content of the plan, such as securities-related laws that might 

16 otherwise require more disclosure in the plan than is mandated by the Bankruptcy Code.  

17 Section 1123(a), read naturally, does not provide for express preemption of nonbankruptcy laws 

18 regulating transactions contemplated by the provisions of a proposed plan. Nor could Congress 

19 reasonably have intended that the phrase "notwithstanding any otherwise applicable 

20 nonbankruptcy law" would confer upon the bankruptcy court the discretion or authority to 

21 authorize violations of state or federal nonbankruptcy law, civil or criminal, merely because the 

22 debtor has indicated its intention to violate those laws in its plan.  

23 The legislative history of section 1123(a)(5) shows that the "notwithstanding" 

24 phrase was added in 1984 as a technical amendment that was not intended to alter the prior scope 

25 of the law. Furthermore, the "notwithstanding" phrase derives from a provision in a 1980 bill 

26 that was described in a Report of the House Judiciary Committee in a way that squarely supports 

27 the Commission's reading of the text, and is completely irreconcilable with PG&E's. Under 

28 
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1 applicable case law, which was left unaffected by enactment of the "notwithstanding" phrase, the 

2 extent to which provisions of a proposed-plan may displace otherwise applicable state law is 

3 governed by principles of implied preemption. The backdrop for those principles includes 

4 presumptions that militate strongly against preempting state regulatory law. See Medtronic, Inc.  

5 v. Lohr, 518 U.S. 470,485 (1996).  

6 In keeping with these principles, the Ninth Circuit ruled in Baker & Drake Inc. v.  

7 Public Service Commission of Nevada, 35 F.3d 1348 (9th Cir. 1994), that the Bankruptcy Code 

8 does not preempt state statutes or regulations intended to protect the public safety and welfare.  

9 According to the Ninth Circuit, state statutes may be preempted by the Bankruptcy Code only if, 

10 at a minimum, they are directed solely at economic regulation, narrowly understood, and if 

11 certain other factors apply. The provisions of the Public Utilities Code that PG&E seeks to 

12 preempt protect the public safety and welfare, and accordingly preemption cannot occur. That 

13 would be true even if enforcement of the challenged provisions of state law would make a 

14 bankruptcy reorganization more difficult, or even impossible.  

15 Here, however, that is not the case. As the Commission states in its objection to 

16 PG&E's second request for an extension of its plan exclusivity, which the Commission is also 

17 filing today, the Commission has formulated an alternative plan. With the Court's permission, 

18 the Commission intends to propose that plan. The Commission's plan does not require 

19 preemption of state regulatory law, maintains adequate safeguards for the safety and welfare of 

20 California citizens, and provides PG&E's creditors with payment in full in cash (including 

21 accrued interest through the plan's effective date). Preemption is not even necessary here, and 

22 that is an additional reason why it is impermissible.  
23 2. Sovereign Immunity. The Eleventh Amendment and related principles of 

24 sovereign immunity will bar requests for relief against a state or state agency, whether sought in 

25 an adversary proceeding or by way of a chapter 11 plan, that have the practical effect of 

26 constituting "the prosecution, or pursuit, of some claim, demand, or request. . . in a court of 

27 justice." Cohens v. Virginia, 19 U.S. (6 Wheat) 264, 407 (1821) (Marshall, C.J.). Here, the 
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1 relief PG&E demands in its proposed plan is just such a "claim, demand, or request" against the 

2 State of California. PG&E demands sweeping declaratory, injunctive, and the functional 

3 equivalent of monetary relief against the Commission and the State of California. These 

4 demands for relief are doubly offensive to the sovereignty of the State. First, the demands are 

5 aimed specifically and purposefully at the Commission and the State in their capacities as 

6 sovereign regulator, PG&E is not requesting relief against the Commission or the State as 

7 ordinary creditors. Second, PG&E's demands for relief seek to bar the Commission and the 

8 State from exercising sovereign powers that are absolutely fundamental to the State's regulatory 

9 authority over PG&E, a public utility, and consequently to the safety and welfare of the citizens 

10 of California.  

11 STATEMENT OF FACTS 

12 In its proposed plan, PG&E demands sweeping declaratory and injunctive relief 

13 against the Commission and its sovereign regulatory authority. PG&E's proposed plan seeks to 

14 dislodge the Commission's regulatory jurisdiction to review, for compliance with California law, 

15 the four main transactions through which PG&E will separate its current business into ETrans, 

16 GTrans, Gen, and the Reorganized Debtor.' In this way, PG&E hopes to push through a series 

17 of transactions that, in their current form, could not reasonably be expected to survive the 

18 scrutiny of the Commission and its experts. PG&E also demands that the Bankruptcy Court 

19 retain jurisdiction over several critical aspects of the operations of the proposed Reorganized 

20 Entities, even after PG&E emerges from bankruptcy. In essence, PG&E would have this Court 

21 remain on as a "super-regulator" to review and manage the relationship between PG&E, the 

22 Commission, and ratepayers in California.  

23 As set forth at greater length in the accompanying declaration of Loretta M.  

24 Lynch, President of the Commission, the state statutes and regulations that PG&E seeks to 

25 preempt constitute the heart of the Commission's regulatory authority over public utilities like 

26 

27 Capitalized terms not defined herein shall have the meanings ascribed thereto in PG&E's 
First Amended Disclosure Statement ("Am. Discl. Stint.").  
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1 PG&E, and reflect sovereign determinations of the State of California that balance the competing 

2 interests of regulated public monopolies and those of the citizens of the State.  

3 The statutes and regulations that PG&E seeks to preempt are not merely 

4 "economic" in the sense that they primarily generate revenue or taxes for the State, or are 

5 primarily concerned with other economic or debtor-creditor matters. Rather, these statutes and 

6 regulations directly further the State's police power and sovereign obligation to provide for the 

7 safety and welfare of its residents. For example, PG&E demands that section 451 of the Public 

8 Utilities Code be preempted. That section, together with other provisions of California law, 

9 establishes PG&E's fundamental "obligation to serve," which requires PG&E to provide 

10 electricity at all times to every ratepayer within its service area.2 PG&E demands that the 

11 Bankruptcy Court preempt PG&E's obligation to serve and replace it with a new regulatory 

12 regime of PG&E's own making, under which the Bankruptcy Court would retain jurisdiction 

13 indefinitely to regulate and oversee the relationship between PG&E and its customers. See Am.  

14 Discl. St. at 112.  

15 Similarly, public safety and welfare would be compromised if the Court 

16 preempted, as PG&E demands, state laws that require Commission review and approval before a 

17 public utility may enter into certain transactions that affect its ownership and control, financial 

18 integrity, or ability to carry out its functions. (Lynch Decl. TI 34-37.) 

19 As a regulated public monopoly, of course, PG&E does not have the same 

20 freedom concerning its property and operations that a purely private company does. In 

21 exchange, PG&E enjoys the considerable advantages of being a public monopoly. The purpose 

22 

23 2 See Cal. Pub. Util. Code §§ 451,761,762,768, 770 (2002); see also Interim Order Affirming 

the Obligation to Serve and Issuing Temporary Restraining Order, PUC Dec. 01-01-046 

24 dated Jan. 19, 2001, at 1-2 ("We affirm that regulated California utilities must serve their 

customers. This requirement, known as the 'obligation to serve,' is mandated by state law.  

25 A utility's obligation to serve is part and parcel of the entire regulatory scheme under which 

the Commission regulates and controls utilities under the Public Utilities Act."); id. at 7, 16 

26 ("State law clearly requires utilities to serve their customers"; "[u~nder Public Utilities Code 

sections 451, 761, 762, 768 and 770, PG&E... [has] an obligation to provide full and 

27 adequate service to all of [its] customers.. . ."; opinion discusses basis in California statutes 

and regulatory decisions for PG&E's duty to serve).  
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1 of requiring Commission review of transaction involving regulated public monopolies is to 

2 ensure that the monopolies do not enter into transactions, such as many of the transactions that 

3 PG&E proposes here, that threaten their ability to serve their customers, have an adverse 

4 environmental impact, or that have the potential to harm the public interest. (ML 1134-35.) 

5 For example, PG&E demands that the Commission's Affiliate Transaction Rules 

6 be preempted. (See Am. Discl. St. at 112.) These rules establish certain limits and Commission 

7 oversight of the transactions and relationship between public utilities and their affiliates. The 

8 State has an obvious and strong interest in limiting the scope of the monopoly it grants to public 

9 utilities in exchange for the utilities' undertaking to serve. These provisions and rules prevent a 

10 public utility from abusing its self-dealing relationship with subsidiaries and affiliates in 

11 competition, and otherwise acting to the detriment of the public. (Lynch Decl. 1147-48.) 

12 To make matters worse, several of the critical transactions that PG&E now seeks 

13 to accomplish were in substance considered by the Commission prior to PG&E's bankruptcy, 

14 and were rejected because the proposed transactions would have been detrimental to public 

15 safety and welfare. For example, in 1994 PG&E indicated an intention to change the 

16 jurisdictional status of its California natural gas transmission and storage systems into 

17 "interstate" facilities, subject to regulation by FERC rather than by the Commission. The 

18 Commission determined, however, that the transactions contemplated would have potential 

19 adverse impacts and were not in the public interest. (Id. ¶¶ 7-8, 44-46.) Such adverse impacts 

20 included "the possibility that the Commission will be unable to ensure the provision of base 

21 service to homes, schools and hospitals in the case of a supply or capacity crisis; the possibility 

22 that the pricing of gas service for captive customers will undermine the universal availability of 

23 affordable gas service for California citizens; the possibility that pricing of gas service for 

24 captive customers will necessitate the widespread use of alternative fuels, thereby creating 

25 adverse impacts on the environment." (Id. ¶ 8.) 

26 Similarly, in 1999 PG&E asked the Commission to approve a proposal to break 

27 its massive hydroelectric system into a number of lots, or "bundles," and auction those bundles 
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1 off in the market to the highest bidder. But a draft Environmental Impact Report prepared for the 

2 Commission by independent consultants showed that the proposal would have significant 

3 adverse environmental consequences. (Id. Ift 9-11 & Ex. A.) 

4 The laws and rules that PG&E would have this Court preempt are vital to public 

5 safety and welfare in the State of California and constitute the heart of the Commission's 

6 sovereign regulatory authority. They should not be preempted.  

7 ARGUMENT 

8 The Court should not approve PG&E's Disclosure Statement because it describes 

9 a Plan that is unconfirmable on its face. See In re Silberkraus, 253 B.R. 890, 899 

10 (Bankr. C.D. Cal. 2000) ("There are numerous decisions which hold that where a plan is on its 

11 face nonconfirmable, as a matter of law, it is appropriate for the court to deny approval of the 

12 disclosure statement describing the nonconfirmable plan.").  

13 
I.  

14 PG&E'S PROPOSED PLAN IS UNCONFIRMABLE BECAUSE 

IT DEMANDS DECLARATORY AND INJUNCTIVE RELIEF 

15 THAT THE BANKRUPTCY COURT CANNOT GRANT 

16 It appears that PG&E seeks to avoid the effect of a multitude of state statutes and 

17 regulations on the grounds that those statutes and regulations are preempted by 

18 section 1123(a)(5) of the Bankruptcy Code. That section, which is contained in the section of the 

19 Bankruptcy Code governing the description of plan contents, provides in relevant part: 

20 (a) Notwithstanding any otherwise applicable nonbankruptcy law, a plan shall 

21 (5) provide adequate means for the plan's implementation such as

22 

23 _ _ _ _ _ _ _ _ _ _ _ _ 

24 3 Pursuant to the Court's Order of December 5, 2001, this Memorandum sets forth only the 

Commission's arguments that the Proposed Amended Plan cannot be confirmed as a matter 

25 of law (and that the Proposed Amended Disclosure Statement therefore cannot be approved 

because the plan rests on a misapprehension of the preemptive effect of the Bankruptcy Co& 

26 and would violate California's sovereign immunity if confirmed. The Commission express 

preserves all of the arguments previously set forth, and to be raised hereafter, in support of 

27 Objection, including its other arguments that the Proposed Amended Plan cannot be 
Sconfirmed.  
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(A) retention by the debtor of all or any part of the property of
I the estate; 

2 (B) transfer of.all or any party of the property of the estate to 
one or more entities, whether organized before or after the confirmation of such 

3 plan; 

4 (C) merger or consolidation of the debtor with one or more 
persons; 

5 (D) sale of all or any part of the property of the estate, either 
subject to or free of any lien, or the distribution of all or any part of the property 

6 of the estate; 

7 (E) satisfaction or modification of any lien; 

8 (F) cancellation or modification of any indenture or similar 
instrument; 

9 (G) curing or waiving of any default; 

10 (H) extension of a maturity date or a change in an interest rate 
or other term of outstanding securities; 

I 1 (I) amendment of the debtor's charter; or 

12 (J) issuance of securities of the debtor, or of any entity referred 

to in subparagraph (B) or (C) of this paragraph, for cash, for property, for existing 
13 securities, or in exchange for claims or interests, or for any other appropriate 

14 purpose.  

PG&E evidently takes the position that, by enacting this section of the Bankruptcy Code, 
15 

Congress intentionally swept aside virtually all state regulatory authority over public utilities that 
16 

file for bankruptcy.4 

17 
Congress intended nothing of the kind. Construing section 1123(a)(5) in the 

18 
manner PG&E proposes, in order to hold that the State of California is powerless to enforce its 

19 
sovereign regulatory authority over a public utility, would stretch the section beyond recognition.  

20 
Where the Ninth Circuit has had occasion to address similar, albeit far more modest, efforts to 

21 
misuse the Bankruptcy Code in this way, it has declined to accept any such overbroad 

22 
interpretation. See Baker & Drake, 35 F.3d 1348 (9th Cir. 1994).  

23 

24 

25 4 PG&E does not want to preempt all state laws regarding public utilities, only those that it 
does not like. For example, while PG&E demands that the Court order that just about every 

26 state law that imposes any burden or inconvenience on PG&E be preempted, PG&E 
nevertheless contends that another section of the Public Utilities Code should remain in full 

27 force and effect, because, as PG&E reads that section, it imposes a burden on the 
Commission to market value PG&E's non-nuclear facilities. (Am. Discl. Stint. at 131 n.19., 
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1. Section 1123(a)(5) Governs the Required Contents of a Plan, 
Not the Substantive Legality of the Transactions Described in the Plan 

Section 1123(a), which is entitled "Contents of plan," lists features that a debtor is 

required to include in any proposed plan. The text of section 1123(a) imposes a duty on the 

proponent to include the enumerated mandatory plan provisions in any proposed plan

"[in]otwithstanding any otherwise applicable nonbankruptcy law" that might excuse the debtor 

from this duty or impose inconsistent duties concerning the mandatory contents of a plan.  

Subsection 5 of section 1123(a), on which PG&E evidently relies here, provides that a plan shall 

"provide adequate means for the plan's implementation.... ." Thus, if a debtor fails to set forth, 

in the proposed plan, adequate means of implementation, the debtor's failure demonstrates a lack 

of good faith under section 1129(a)(5) and precludes confirmation of the plan.5 

Section 1123(a)(5) does not, however, say or mean that "notwithstanding any otherwise 

applicable nonbankruptcy law," the debtor may take any action that arguably constitutes 

"adequate means for the plan's implementation," regardless of whether the means selected or the 

plan provision to be implemented violate the criminal or civil statutes of the United States or one 

or more of the States. Any such interpretation would be inconsistent with the natural meaning of 

5 See Crestar Bank v. Walker (In re Walker), 165 B.R. 994, 1003-04 (E.D. Va. 1994) 

(collecting cases).  
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A. Section 1123(a)(5) Does Not Authorize Preemption of 

the State Regulatory Laws That PG&E Seeks to Avoid 

The Supreme Court has classified two general categories of preemption: express 

preemption and implied preemption. Express preemption occurs when Congress clearly 

indicates its intent to preclude state regulation in a given area. See, e.g., Cipollone v. Liggett 

Group, Inc., 505 U.S. 504, 517 (1992). Implied preemption refers to a situation in which 

Congress, through its legislation, has by implication prohibited certain state regulation in a given 

area. See, e.g., Buckman Co. v. Plaintiffs' Legal Comm., 531 U.S. 341, 348 (2001). Neither of 

these categories of preemption applies to the state statutes and regulations PG&E contends are 

preempted.
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1 the text and, in particular, with the natural meaning of the "notwithstanding" phrase at the outset 

2 of section 1123(a).  

3 An analogy may clarify the point. If a hypothetical statute stated "the plan must 

4 demonstrate how it will be funded," that mandate would not entitle the proponent to declare that 

5 it intended to steal the money. The requirement on its face would go to the required contents of 

6 the plan, and would not address the legality of the proposed method of funding. And if the 

7 hypothetical statute stated "notwithstanding any otherwise applicable nonbankruptcy law, the 

8 plan must demonstrate how it will be funded," the result would be the same. The 

9 "notwithstanding" phrase, read naturally, would mean that the proponent must formulate and 

10 disclose a proposed method of funding, notwithstanding any other law that might limit, modify, 

11 or expand the duty to formulate and disclose such a method. It would still not mean that the plan 

12 could be funded through theft or other violations of nonbankruptcy law. For the same reasons, 

13 actual subsection 1123(a)(5) means that a plan proponent has a duty, not subject to abolition or 

14 qualification under otherwise applicable nonbankruptcy law, to formulate and disclose adequate 

15 means for implementation. Section 1123(a)(5) does not mean that the debtor, in the process of 

16 implementation, may freely violate any and all nonbankruptcy laws.  

17 This textual analysis does not, of course, mean that a plan may never displace any 

18 provision of otherwise applicable nonbankruptcy law. Section 1123(a) does not expressly 

19 address what happens if the plan proposes an action that is substantively inconsistent with 

20 nonbankruptcy federal or state law. It leaves that problem, in the absence of an applicable 

21 provision for express preemption elsewhere in the Code, to principles of implied preemption that 

22 have been developed through many years of bankruptcy case law, and that historically have 

23 proven adequate to the delicate problem of reconciling bankruptcy-related interests and interests 

24 arising from nonbankruptcy federal and state law. In this Circuit, the definitive and controlling 

25 exposition of those principles is the Ninth Circuit's decision in Baker & Drake, which is 

26 discussed below.  

27 
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I The structure, legislative history, and overall purpose of section 1123(a) support 

2 the Commission's reading. As to structure, subsections of section 1123(a) other than 

3 subsection 5 focus on commands to the plan proponent that it include various features in the 

4 proposed plan. More specifically, subsections (1) through (3) require designation of classes of 

5 claims, and specification of claims or interests that are not impaired or are impaired.  

6 Subsection (4) commands the proponent to provide the same treatment for each claim or interest 

7 of a particular class, absent consent by the relevant holder. Subsection (6) contains mandatory 

8 provisions for the charter of a corporate debtor or successor entity. And subsection (7) provides 

9 that plan provisions governing the selection of certain fiduciaries must be consistent with the 

10 interests of creditors and equity security holders and with public policy.  

11 These provisions all either direct the proponent to include features in the proposed 

12 plan, or, as to subsection (7), limit the scope of certain plan provisions. Subsection (5) should be 

13 read in the same way: it requires the proponent to explain why the proposed plan is workable by 

14 showing that the plan "provide[s] adequate means for... implementation." Subdivisions (A) 

15 through (J) of subsection 5 specify particular actions that the proponent may include in its 

16 proposals for implementation. And the requirements set forth in section 1123(a), including that 

17 of subsection 5, are binding on the proponent "notwithstanding any otherwise applicable 

18 nonbankruptcy law" that might be read to limit (or, evidently, to expand) those requirements.  

19 PG&E's view also results in a misfit between section 1123 and section 1142(a) of 

20 the Code. Under section 1142(a), "[n]otwithstanding any otherwise applicable nonbankruptcy 

21 law, rule, or regulation relating to financial condition, the debtor.., shall carry out the plan ....  

22 (Emphasis added.) The obvious negative pregnant arising from section 1142(a) is that a debtor, 

23 in carrying out a plan, must generally abide by otherwise applicable non-bankruptcy law that 

24 

25 6 FCX, Inc. v. Universal Cooperatives, Inc., 853 F.2d 1149, 1155 (4th Cir. 1988), reads 

26 § 1 123(a)(5) as an "empowering statute," in the sense that it authorizes a proponent to 

propose steps that may enlarge the debtor's prebankruptcy rights. That terminology is 

27 consistent with the Commission's view that a plan may preempt state law only in the 

circumstances identified in Baker & Drake.  
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does not relate to financial condition. That negative pregnant, and indeed the necessity for this 

portion of section 1142(a), would be overridden if, as PG&E evidently contends, section 1123 

immunizes a debtor from any duty to comply with any nonbankruptcy law at all in carrying out 

the provisions of the plan.7 

This reading finds further support in the legislative history of the statute that 

added the phrase "[n]otwithstanding any otherwise applicable nonbankruptcy law" to 

section 1123(a). That phrase was not included in section 1123(a) as enacted in the Bankruptcy 

Code of 1978. The phrase apparently first appeared in S. 658 as submitted by the House 

Judiciary Committee to the House in July 1980. The Judiciary Committee proposed to amend 

section 1123(a) in relevant part as follows. (The Judiciary Committee indicated deleted language 

in bold brackets, added language in italics, and unchanged language in roman type.) 

(a) [A] Notwithstanding any otherwise applicable nonbankruptcy law, a plan 
shall--....  

(5) provide adequate means for the plan's [execution] implementation, such as-

An Act to Correct Technical Errors, Clarify and Make Minor Substantive Changes to Public 

Law, Pub. L. No. 95-598, S. 658, 96th Cong., 2d Sess. (1980), H.R. Rep. No. 96-1195, 96th 

Cong., 2d Sess. 122-23 (July 25, 1980) (hereinafter "H.R. Rep. No. 96-1195," Ex. A Tab 1).8 

Two points concerning the Report of the House Judiciary Committee are highly 

significant. First, the Judiciary Committee's comments on section 102(a) of the proposed 

legislation (which contained the proposed amendment to section 1123(a)) in the section-by

section analysis read as follows: 

This amendment makes clear that the rules governing what is to be contained in 
the reorganization plan are those specified in this section; deletes a redundant 
word; and makes several stylistic changes.  

In commenting on section 1142, Collier on Bankruptcy notes that "if the plan called for a 
transfer of a broadcast license..., an order implementing confirmation should not allow the 
debtor to evade the necessary regulatory process for obtaining such a transfer." 8 Lawrence 
P. King, Collier on Bankruptcy ¶ 1142.03[2] (2001).  

Copies of the relevant portions of the legislative history cited herein are contained in a 

Legislative History Appendix attached hereto as Exhibit A.  
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1 H.R. Rep. No. 96-1195, at 22 (emphasis added) (Ex. A Tab 2).  

2 Thus, according to the Judiciary Committee, the "notwithstanding" phrase was 

3 added to clarify that "this section"-i.e., section 1123(a)--definitively states "the rules 

4 governing what is to be contained in the reorganization plan."9 The phrase "[n]otwithstanding 

5 any otherwise applicable nonbankruptcy law" fits with that purpose only if the phrase is 

6 understood to mean that otherwise applicable nonbankruptcy law is ineffective to vary the 

7 specification in section 1123(a) of the mandatory provisions of a proposed plan. In other words, 

8 nonbankruptcy law is ineffective to excuse a debtor from including all mandatory elements in the 

9 proposed plan, and is evidently ineffective to require the inclusion of additional elements. That 

10 is exactly the reading that the Commission gives to section 1123(a).  

11 Second, the Report of the House Judiciary Committee is completely inconsistent 

12 with the revolutionary significance that PG&E apparently attributes to the "notwithstanding" 

13 phrase. PG&E's proposed plan, which calls for wholesale preemption of California regulatory 

14 law, appears to rest on the assumption that under the "notwithstanding" phrase, a bankruptcy 

15 court has unlimited discretion to preempt state regulatory law that prohibits either transactions 

16 contemplated by a restructuring or certain post-restructuring activities. If the "notwithstanding" 

17 phrase of section 1123(a) had been intended to effect such a revolutionary change, 

18 notwithstanding the patent inadequacy of the text for this purpose, one would at least expect 

19 documentation in the legislative history of this amazing new development. To the contrary, 

20 however, the Report of the House Judiciary Committee treats this amendment to section 1123(a) 

21 as entirely mundane.  

22 

23 _ _ _ _ _ _ _ _ _ _ _ _ _ 

24 9 Examination of all the amendments to section 1123 proposed by S. 658, as reported by the 

House Judiciary Committee, discloses that the first portion of the section-by-section analysis 

25 (which is italicized in the block quotation above in text) could refer only to the addition of 

the "notwithstanding" phrase. A complete copy of those proposed amendments to 

26 section 1123 appears as Exhibit A, Tab 3, to the Legislative History Appendix. See An Act 

Correcting Technical Errors and Making Minor Substantive Changes to Public Law 95-598, 

27 S. 658, 96th Cong., 2d Sess. 1980, reprinted in 30 Bankr. L. Rep. 83, 198 (CCH) (Nov. 20, 

1980) (text of amendment to statute) (Ex. A Tab 3).  
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I In its introduction to that Report, the House Judiciary Committee noted that 

2 technical amendments were required to correct "[e]rrors in printing, spelling, punctuation, 

3 grammar, syntax, and numeration.... " H.R. Rep. No. 96-1195, at I (Ex. A Tab 4). Though 

4 "[s]uch matters [constitute] the vast majority of the Technical Amendments Act," some items of 

5 a substantive nature were also said to be included. Id. at 2. The Report listed general areas in 

6 which substantive changes were made, none of which embraced the subject matter of 

7 section 1123(a). See id. at 2-5 (Bankruptcy Judge's Retirement); 5-6 (Municipal Financing), 

8 6-7 (Stockbroker/Commodity Broker Liquidation), 7-8 (Tax Provisions).  

9 In December 1980, the House passed S. 658 by unanimous consent with 

10 additional amendments. See S. Rep. No. 98-65, 96th Cong., Ist Sess., Calendar No. 102, at 51 

11 (chronicling legislative history) (hereinafter "S. Rep. No. 98-65," Ex. A Tab 6). The Senate 

12 reintroduced the bill as S. 3259 and passed it unanimously. Id. at 51-52. The House, however, 

13 took no action on the final Senate changes, and consequently the bill was never enacted into law.  

14 Id.  

15 The remaining legislative history for the "notwithstanding" phrase confirms that it 

16 was not intended to have the meaning apparently attributed to it by PG&E. On April 2, 1981, 

17 three Senators introduced S. 863, which incorporated all of the provisions of S. 3259 (including 

18 the "notwithstanding" amendment to section I 123(a)). See Bankruptcy Amendments Act 

19 of 198 1, S. 863, 97th Cong., 1st Sess. (1981), S. Rep. No. 97-150, 97th Cong., 1st Sess. at 2 

20 (July 10, 1981) (Ex. A Tab 7). After hearings on April 3 and 6, 1981, during which no 

21 statements appear to have been made concerning proposed amendments to section 1123(a), the 

22 Senate Judiciary Committee reported S. 863 to the Senate. Id. In the section-by-section analysis 

23 of its report, the Judiciary Committee described the proposed to amend section 1123(a) as 

24 follows: 

25 Paragraphs (1) through (5) make technical stylistic changes. Paragraph (6) makes 
clear that preferred stock without voting rights can be issued under the plan and 

26 the prohibition against issuing stock that cannot be voted extends only to common 
stock.  

27 Id. at 15, Ex. A Tab 8.  
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I The Senate passed S. 863, but the House did not consider it. S. Rep. No. 98-65, 

2 at 52 (Ex. A Tab 9). Accordingly, the bill was not enacted. Then, in 1983, S. 455 was 

3 introduced in the Senate. S. Rep. No. 98-65, at 1. S. 455 contained numerous technical 

4 amendments and certain substantive amendments. The technical amendment section of S. 455 

5 contained the proposed amendment to section 1123(a) with the "notwithstanding" phrase.  

6 S. Rep. No. 98-65, at 51-53 (Ex. A Tab 10). The Senate Judiciary Committee submitted S. 455, 

7 with the amendment to section 1123(a), to the Senate. S. Rep. No. 98-65, at 2. The amendment 

8 to section 1123(a) was contained in Subtitle I, entitled "Technical and Clarifying Amendments," 

9 of the bill as reported. The summary section of the accompanying Committee Report noted that: 

10 [T]he bulk of the provisions in this subtitle [I] are drawn from S. 863 [the 1981 

predecessor bill], which passed the Senate by unanimous consent in 1981. The 

11 provisions correct grammatical, punctuation and spelling errors in the code, 

clarify the intent of the drafters in certain sections, and generally refine 

12 procedures.  

13 S. Rep. No. 98-65, at 52-53 (Tab 11).  

14 The section-by-section analysis in the Committee Report reiterated that the 

15 amendment to section 1123(a) "make[s] technical stylistic changes." Id. at 84 (Tab 11).10 

16 S. 455 was ultimately incorporated in S. 1013, which in turn formed the basis for 

17 a Conference Committee appointed to reconcile differing bankruptcy legislation passed by the 

18 Senate and the House. The bill reported by the Conference Committee contained the amendment 

19 to section 1123(a) that included the "notwithstanding" phrase. The Conference Report contained 

20 only the text and did not explain its contents. See Bankruptcy Amendments and Federal 

21 Judgeship Act of 1984, Pub. L. No. 98-353, 98th Cong., 2d Sess. (1984), H.R. Conf. Rep.  

22 No. 98-882 (June 29, 1984) reprinted in Arnold & Porter Legislative History: Pub. L.  

23 No. 98-353 at *55 (Tab 13). A concurrently issued document entitled Statements by Legislative 

24 Leaders did discuss the bill, but that document made no mention of the amendment to 

25 section 1123(a). See Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L.  

26 
27 A complete copy of the proposed amendments to section 1123 appears at Tab 12 to the 

2gislative History Appendix.  

28 
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No. 98-353, Statements by Legislative Leaders, reprinted in 1984 U.S.C.C.A.N. 576-606 

(Tab 14). Both the Senate and the House passed the bill proposed by the Conference Report, 

again without discussion of the provision pertinent here, and the President signed it into law on 

July 10, 1984. See Bankruptcy Federal Judgeship Act, Pub. L. No. 98-353, 98 Stat. 333 

(Tab 15). This legislative history, which uniformly treated the amendment to section 1123(a) as 

technical and mundane, squares perfectly with Commission's reading of the statute and is 

impossible to reconcile with PG&E's.  

The Commission's reading also makes sense in light of the purposes of 

section 1123(a) and the nuanced overall approach taken by Congress in the Bankruptcy Code and 

elsewhere to reconciling interests arising from bankruptcy law and interests arising from 

nonbankruptcy federal and state law. That approach is reflected in provisions such as 

section 362(b)(4) of the Bankruptcy Code (the police and regulatory powers exception to the 

automatic stay) and section 959(b) of the Judicial Code (requiring debtors in possession to 

comply with valid state laws). On the Commission's view, section 1123(a) requires and 

authorizes the plan proponent to include certain features in a proposed plan. The section does 

not directly speak to whether a bankruptcy court may confirm a plan calling for actions 

inconsistent with applicable nonbankruptcy law; rather, that problem is left to traditional case

by-case adjudication under principles of implied preemption.  

PG&E, in contrast, apparently views section 1123(a) as an engine of destruction 

for federal and state laws that, in the view of a plan proponent, stand in the way of a desired 

reorganization or of desired post-reorganization activities. PG&E's proposed plan implausibly 

assumes that Congress conferred unfettered discretion on plan proponents and bankruptcy courts 

to abrogate rights under federal and state law.  

2. At Most, Section 1123(a)(5) Merely Codifies General Principles of 
Implied Preemption, as Set Forth by the Ninth Circuit in Baker & Drake 

As explained above, the Commission does not view the "notwithstanding" phrase 

in section 1123(a) as preempting nonbankruptcy laws that would otherwise prohibit proposed 

actions to be taken pursuant to a plan. That phrase, in the Commission's view, displaces only 

16 
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1 nonbankruptcy laws that might otherwise regulate the contents of the plan. If, however, the 

2 Court does not accept this view, the Court will need to formulate principles limiting the scope of 

3 any express preemption flowing from the "notwithstanding" phrase.  

4 The appropriate limiting principles here are those developed in implied 

5 preemption cases and set forth in Baker & Drake. That interpretation gives appropriate respect 

6 to the uniform treatment in the legislative history of the "notwithstandingg" phrase as technical 

7 and non-substantive. That interpretation also appropriately reconciles this provision with other 

8 provisions of the Bankruptcy and Judicial Codes, as described above; with the approach of the 

9 case law before enactment of the "notwithstanding" phrase, which is surveyed in Baker & Drake 

10 and is appropriately considered in order to give meaning to this technical and clarifying change; 

11 and with applicable general presumptions and canons of construction, including the presumption 

12 that Congress is presumed not to displace state regulation in traditional areas of state concern and 

13 must be clear and explicit in order to do so. See Medtronic, 518 U.S. at 485.  

14 There are only two alternatives to this interpretation of the "notwithstanding" 

15 phrase, should it be read as an express preemption provision applicable to nonbankruptcy laws 

16 that would otherwise prohibit proposed actions to be taken pursuant to a plan. One alternative 

17 would empower every bankruptcy judge in the country, if so urged by a plan proponent, to 

18 preempt any and all federal or state laws thought to impede a restructuring. As the Court has 

19 recognized, that cannot be the law. To use the Court's example, a bankruptcy court obviously 

20 lacks the authority to authorize a bankrupt liquor store to sell liquor to minors in violation of 

21 state law, even if the liquor store were to show that a restructuring would be impossible in the 

22 absence of that authorization, and even though sales of property of the estate are among the 

23 transactions enumerated in section 1123(a)(5)(D). The other alternative would be to say that 

24 Congress, by enacting the "notwithstanding" phrase as a technical change, intended to require 

25 the courts to make up entirely new limiting principles in this area, without any express guidance 

26 in the "notwithstanding" phrase itself and without being bound by prior case law, despite the 

27 
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I total absence of any Congressional intent to reject that case law. That, too, is not a plausible 

2 theory of Congress's intent.  

3 3. The Scope of Preemption Sought by PG&.E Is Inconsistent on its 
Face with the Ninth Circuit's Controlling Decision in Baker & Drake 

4 In this Circuit, Baker & Drake is the controlling exposition of the extent to which 
5 a plan of reorganization may authorize the debtor to take actions in violation of state law. There, 
6 the debtor, which operated a taxicab company, proposed in its plan of reorganization to have the 

7 employee-drivers of its taxicabs become independent contractors who would lease their cabs 
8 from the debtor. This feature of the proposed plan would have diminished the debtor's tort 
9 liability for personal injury lawsuits arising from the operation of the cabs; would have reduced 

10 the debtor's insurance premiums; and would have eliminated the debtor's liability for payroll 
11 taxes. This feature of the plan, however, also violated an applicable Nevada administrative 
12 regulation, which prohibited the debtor from leasing its taxicabs. Nevada defended its regulation 
13 as intended to further the public convenience and safety, evidently by promoting the company's 
14 control over the operation of the taxicabs.  
15 The bankruptcy court in Baker & Drake approved the plan of reorganization and 
16 enjoined the Nevada agency from enforcing its regulation against the reorganized debtor.  

17 Adopting an approach similar to that urged here by PG&E (albeit in circumstances where the 
18 preemption sought was far more limited than PG&E seeks here), the court ruled as follows: 
19 I'm setting the [state] law aside in this instance. I'm not applying it. The 

20 Constitution of the United States says that Congress shall prescribe bankruptcy 
laws. It has. It takes precedence in given situations, and I think this is one.  

21 Baker & Drake, 35 F.3d at 1350 (quoting oral ruling of bankruptcy court).  

22 The district court reversed the bankruptcy court's decision, and the Ninth Circuit 

23 affirmed the district court's decision. The Ninth Circuit, after surveying the case law, formulated 

24 the applicable inquiry as follows: 

25 As we view these cases, they suggest that federal bankruptcy preemption 
is more likely (1) where a state statute facially or purposefully carves an 

26 exception out of the Bankruptcy Code, or (2) where a state statute is concerned 
with economic regulation rather than with protecting the public health and safety.  

27 With these principles in mind, we first note that [the Nevada administrative 
regulation] makes no reference to the Bankruptcy Code, and that its subject matter 

28 
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is unrelated to the Bankruptcy Code. Second, while [the Nevada regulation] may 

1 not be as essential to the protection of health of health and safety as, for example, 

toxic waste laws, it was promulgated in part as a safety measure, and its 

2 substantive provisions do not facially belie that goal. On the contrary, the district 

court found that the regulation was reasonably designed to protect public safety.  

Id. at 1353-54; see also Commonwealth of Massachusetts v. First Alliance Mortgage Co. (In re 

4 
First Alliance Mortgage Co.), 263 B.R. 99, 112 (9th Cir. BAP 2001).  

5 
Applying these principles to the facts of the case, the Ninth Circuit concluded 

6 
emphatically and without hesitation that the plan of reorganization could not be confirmed. (The 

7 
Ninth Circuit did not remand the case to the Bankruptcy Court, and therefore necessarily 

8 
concluded that the plan of reorganization was unconfirmable as a matter of law.) The Ninth 

9 
Circuit wrote as follows: 

10 
The Bankruptcy Code does not preempt [the Nevada administrative 

11I regulation]. Nevada's ban on taxi leasing is a broadly applicable regulation, not 

an individual, discretionary agency decision directed only at [the debtor].  

12 Moreover, [the regulation] is not just an economic regulation, but one reasonably 

intended to secure the public convenience and safety. More importantly, it does 

13 not directly conflict with the purposes of the Bankruptcy Code in any way which 

could be generalized beyond the particular facts of the present case. The fact that 

14 a particular debtor's Chapter 11 reorganization is made more difficult because of 

compliance with otherwise valid state regulation is not a sufficient basis to invoke 

15 preemption.1 

16 The Baker & Drake decision gives appropriate weight and respect to the 

17 legislation of a sovereign State, and to the expertise of its regulators, in areas of public 

18 convenience and safety. A bankruptcy judge may be able to police the fairness of strictly and 

19 narrowly economic aspects of a bankruptcy reorganization. Bankruptcy courts, however, lack 

20 authorization or expertise to substitute their judgment for that of a State and its expert regulators 

21 in other areas of public policy, as the division drawn in Baker & Drake recognizes.  

22 

23 
of that case 

24 Id. at 1354-55. The Baker & Drake court also clarified that the principles of that case apply 

even when applicable state law would render a successful reorganization impossible. On that 

25 point, the Ninth Circuit wrote that "Congress's purpose in enacting the Bankruptcy Code was 

not to mandate that every company be reorganized at all costs, but rather to establish a 

26 preference for reorganizations, where they are legally feasible and economically practical.  

Thus, if compliance with [the Nevada regulation] were to render [the debtor] financially 

27 unable to reorganize, neither [the debtor] nor Nevada would thereby be violating any 

provision of the Bankruptcy Code." Id. at 1353-54 (emphasis in original).  

28 
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I The principles of Baker & Drake plainly render PG&E's proposed plan 

2 unconfirmable as a matter of law. PG&E seeks preemption of virtually the entire regulatory 

3 scheme of the California Public Utilities Code (and various other California laws) with respect to 

4 the transactions constituting the proposed reorganization, and it seeks preemption of fundamental 

5 provisions of the California Public Utilities Code with respect to PG&E's post-reorganization 

6 activities. The various provisions of the Public Utilities Code that regulate such activities are 

7 generally applicable to all electric utilities subject to state regulation. The Public Utilities Code 

8 is not to be equated to "an individual, discretionary agency decision directed only at [PG&E]." 

9 Id. at 1354.  

10 Equally obviously, the Public Utilities Code in general, and in respects relevant 

11 here, is plainly a body of law "reasonably intended to secure the public convenience and safety." 

12 The fundamental mandate of the Commission is to insure the provision of services by regulated 

13 utilities to California citizens at just and reasonable rates. That mandate has economic 

14 components, but its scope goes vastly beyond economic regulation in the sense of that term 

15 relevant under Baker & Drake. Finally, the Public Utilities Code obviously "does not directly 

16 conflict with the purposes of the Bankruptcy Code in any way which could be generalized 

17 beyond the particular facts of the present case." Id. at 1354-55.  

18 The facts of Baker & Drake involved preemption of a single regulation respecting 

19 the ownership of taxicabs. The Ninth Circuit nonetheless found the preemption sought to 

20 "constitute a much greater intrusion into state power" than was authorized by prior case law. Id.  

21 at 1354. The scope of preemption sought by PG&E so far surpasses the preemption sought in 

22 Baker & Drake as to make argument on the point ridiculous. Both the result in Baker & Drake 

23 on the facts and the principles laid down in that case render PG&E's proposed plan 

24 unconfirmable as a matter of law.  

25 

26 

27 

28 
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4. Background Principles of Preemption Demonstrate That 

1 Section 1123(a) Should Not Be Read to Authorize Preemption 

of State Law Protecting Public Safety and Welfare, Especially 

2 in an Area Traditionally Reserved to State Regulatory Authority 

3 The states are independent sovereigns within the federal system, and a litigant 

4 seeking preemption thus must shoulder a difficult burden. See Nat'l Warranty Ins. Co. RRG v.  

5 Greenfield, 214 F.3d 1073, 1076-1077 (9th Cir. 2000). "In all preemption cases, and particularly 

6 those in which Congress has legislated... in a field which the States have traditionally occupied, 

7 we start with the assumption that the historic police powers of the States were not to be 

8 superseded ... unless that was the clear and manifest purpose of Congress." Medtronic, 518 U.S.  

9 at 485; see also Gen. Motors Corp. v. Tracy, 519 U.S. 278, 304, 308-09 (1997); Midlantic Nat'l 

10 Bank v. N.J. Dep't of Envir. Protection, 474 U.S. 494, 506-07 (1986) (prohibiting abandonment 

11 of property by debtor where such action violates laws protecting public health and safety, despite 

12 absence of express limitation in the Bankruptcy Code on the abandonment power).  

13 PG&E confronts these presumptions at their most vigorous. Not only was the 

14 Public Utilities Code enacted in an area that has traditionally been left to state control, it 

15 concerns one of the most important spheres of state police power, the regulation of public 

16 utilities. See Ark. Elec. Coop. Corp. v. Ark. Pub. Serv. Comm'n, 461 U.S. 375, 377 (1983).  

17 5. PG&E's Position, Which Calls for Unprecedented Preemption 

of Core California Regulatory Law Protecting Public Safety 

18 and Welfare, Finds No Support in the Case Law 

19 Universal Cooperatives, Inc. v. FCX, Inc., 853 F.2d 1149 (4th Cir. 1988), is 

20 consistent with the result for which the Commission contends here, and certainly does not 

21 support the massive and unprecedented preemption PG&E seeks. There, the debtor proposed to 

22 distribute certain collateral to a secured creditor in order to satisfy a claim secured by the 

23 collateral. The secured creditor, however, apparently had a right under its by-laws, which had 

24 been adopted pursuant to state law, to refuse to accept the collateral in satisfaction of the claim.  

25 The Fourth Circuit held that the bankruptcy court nonetheless had the power to 

26 approve the specific transaction under challenge. That result is consistent with a reasonable 

27 application of the principles subsequently delineated in Baker & Drake. The debtor proposed the 
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1 distribution of collateral pursuant to section 1123(a)(5)(D). The displaced by-law concerned the 

2 particular creditor that had adopted it, and could reasonably be viewed as "economic," in the 

3 narrow sense, in character. This case is entirely different.  

4 Public Service Co. of New Hampshire v. New Hampshire (In re Public Service 

5 Co. of New Hampshire), 108 B.R. 854 (Bankr. D.N.H. 1989), surveys some of the general issues 

6 raised here, but for numerous reasons does not provide the answers. In that case, the State of 

7 New Hampshire argued that the Bankruptcy Code did not and could not preempt any provision 

8 of New Hampshire law requiring the approval of the State's Public Utilities Commission for any 

9 transaction contemplated by the restructuring. The ultimate holding in Public Service Co. was 

10 limited to a finding that in principle, the Bankruptcy Code might, under appropriate 

11 circumstances, permit preemption of New Hampshire law. The court did not approve any 

12 particular plan of reorganization; it did not approve any particular proposed preemption of New 

13 Hampshire law; and it underscored that it had not provided "'carte blanche' for the debtor to run 

14 roughshod over all types of state regulatory processes both before and after confirmation of any 

15 plan of reorganization." 108 B.R. at 891. The opinion is therefore inconclusive concerning the 

16 extent to which a plan of reorganization may authorize a debtor to take actions in violation of 

17 otherwise applicable nonbankruptcy federal or state law. The proposed plan underlying the 

18 opinion was eventually abandoned, so the Public Service Co. proceeding never clarified this 

19 question.  

20 The opinion does contain very extensive dicta on preemption. We note, in 

21 summary fashion, several reasons why those dicta are not controlling here. First, the Public 

22 Service Co. court viewed the preemption sought there as involving "only a possible transfer of 

23 economic regulatory jurisdiction as contrasted with the more acute situation where a transfer of 

24 state regulatory authority over health or safety matters is argued to be the effect of federal 

25 preemption." 108 B.R. at 859. The arguments and facts here are otherwise. Second, the New 

26 Hampshire bankruptcy court obviously demonstrated far less respect for state law than did the 

27 Ninth Circuit in Baker & Drake. The opinion in Public Service Co., for example, speaks of the 
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"wisdom of Congress' intent to largely remove regulatory agencies from the 'restructuring' 

necessary in a complex reorganization case." 108 B.R. at 891. Rhetoric of this kind is 

impossible to square with the Ninth Circuit's adamant refusal in Baker & Drake to preempt the 

authority of a Nevada regulatory agency over a common carrier. Third, Public Service Co.  

extensively discussed and relied upon the district court's decision in In re MCorp., 101 B.R. 483 

(S.D. Tex.1989), rev'd, vacated, and remanded, 900 F.2d 852 (5th Cir. 1990), affd in part and 

rev'd in part, 502 U.S. 32 (1991), which the New Hampshire court said "involved a problem 

somewhat analogous to the question in the present case." 108 B.R. at 867. The Fifth Circuit, 

however, rejected the relevant portions of the district court's analysis in MCorp., and the 

Supreme Court, in a unanimous decision (with one Justice not participating) rejected the district 

court's decision in its entirety. Fourth, Public Service Co. viewed the "notwithstanding" phrase 

of section 1123(a) as unambiguously preempting at least some nonbankruptcy law that would 

otherwise regulate the restructuring transactions (as opposed to the contents of the proposed 

plan)-a conclusion that the language of that phrase simply will not sustain. (Supra at 9-11.) 

On that flawed basis, the Public Service Co. court rejected inferences from the legislative history 

supporting a more restrained reading, although the court failed to consider the passage from the 

1980 Report of the House Judiciary Committee, see supra at 13, that bears most directly on the 

meaning of this phrase.' 2 

12 The Public Service Co. court also drew certain inferences respecting preemption from 

Congress's failure to reenact, in the 1978 Bankruptcy Code, prior sections 77B(e)(2) 

and 77B(f) of the Bankruptcy Act of 1898, as amended in 1934. Those sections provided, 

among other things, that a plan of reorganization for a utility regulated by a State could not 

be confirmed until the plan had been submitted to state regulatory authorities; the authorities 

had had an opportunity to suggest amendments or objections; and the judge had considered 

those amendments or objections at a hearing. After the hearing, confirmation was possible 

only if the judge was satisfied that the debtor had obtained appropriate authorizations, 

approvals, or consents of regulatory authorities. 108 B.R. at 863-64.  

The inferences drawn by the court were not warranted. These subsections of the Bankruptcy 

5 Act created special federal rights and procedures. It is perfectly reasonable to say that 

Congress decided to withdraw these special federal provisions, leaving state regulatory 

6 authorities to their independent rights and powers under state law. Preemption of state law is 

certainly not to be presumed from Congressional withdrawal of special federal rights that 

7 extend beyond, and exist separately from, state law. To the contrary, the applicable 

presumptions weigh against finding preemption of state regulatory law.  
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I In short, no case has ever authorized anything like the result PG&E seeks here: 

2 essentially total preemption of state law that would otherwise regulate the dismemberment of an 

3 enormous electric utility, and partial preemption of state law regulating the post-restructuring 

4 operations of the utility, in circumstances where ousting state authority could have grave 

5 consequences for the safety and welfare of California citizens.  

6 6. Preemption Is Not Essential to a Successful Reorganization 
of PG&E and Accordingly Is Impermissible As a Matter of Law 

7 
At the very least, preemption of state law is impermissible if it is not essential to 

8 the consummation of a successful reorganization. See Baker & Drake, 35 F.3d at 1354-55.  
Preemption is not essential here. As the Commission states in its objection to PG&E's second 

10 request for an extension of plan exclusivity, the Commission has formulated an alternative plan 

1 I that does not require preemption of state regulatory law, maintains adequate safeguards for the 

12 health and welfare of California's citizens, and provides PG&E's creditors with payment in full 

13 in cash (including accrued interest through the plan's effective date).  

14 B. The State Regulatory Laws that PG&E Seek to 
15 Preempt Protect Public Safety and Welfare, and for 

That and Other Reasons Cannot Be Preempted 

16 1. PG&E Impermissibly Seeks to Preempt State Regulation 
Affecting Public Safety and Welfare 17 
In its proposed plan, PG&E seeks to preempt exactly the sort of state regulation 

18 
affecting public safety and welfare that the Ninth Circuit held in Baker & Drake is not preempted 

19 
by the Bankruptcy Code.  

20 
First, the regulations that PG&E seeks to preempt are "broadly applicable 

21 
regulation[s], not an individual, discretionary agency decision directed only at" PG&E. See 

22 

23 Section 1129(a)(6) of the Code requires that prior to confirmation, regulatory authorities 
24 (whether federal or state) must have approved rate changes provided for in a plan, or that 

such rate changes must be "expressly" conditioned on approval. This provision protects the 
25 special bankruptcy interest in assuring that if the plan is funded through rate changes, either 

(i) that funding has been secured before confirmation through appropriate regulatory 
26 approvals, or (ii) the plan "expressly" notifies parties in interest that at the time of 

confirmation, those approvals have not yet been obtained. Section 1129(a)(6) therefore does 
27 not evidence any Congressional intent to abrogate federal or state regulation that protects 

nonbankruptcy interests.  
28 
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1 Baker & Drake, 35 F.3d at 1354. All but a few of the regulations apply, at an absolute 

2 minimum, to all investor-owned public utilities in the State, including gas and electric utilities, 

3 water utilities, telecommunications utilities, and various transportation common carriers, not 

4 only PG&E. Moreover, most of the regulations apply to all public utilities, not just those which 

5 are investor-owned. In any event, there is no suggestion in Baker & Drake that a state regulation 

6 not of general applicability can necessarily be preempted. To the contrary, the focus in Baker & 

7 Drake was on whether the state regulation furthered public safety and welfare, and whether it 

8 directly conflicted with the Bankruptcy Code. See also First Alliance, 263 B.R. at 112.  

9 Second, each of the regulations "is not just an economic regulation, but one 

10 reasonably intended to secure the public convenience and safety." Id. As explained in the Lynch 

11 Declaration, the state statutes and regulations that PG&E seeks to preempt not only are 

12 "reasonably intended" to secure public convenience and safety, they directly secure the State's 

13 sovereign police power to provide for the safety and welfare of its residents. (Lynch Decl.  

14 1I 25-55; see supra at 5.) At the very least, the state regulation at issue here no less secures 

15 public convenience and safety than the regulation which prohibited the debtor from leasing its 

16 taxicabs in Baker & Drake.  

17 What is more, should PG&E succeed in preempting these statutes, the 

18 transactions proposed by PG&E would result in actual adverse effects to the safety and welfare 

19 of the public. As explained in the Lynch Declaration, the transactions PG&E proposes would 

20 have significant adverse effects to public health and safety, such as adverse environmental 

21 effects from the massive transfer of hydro and gas assets and nuclear facilities; the loss of 

22 in-state generation facilities that the State has determined, in its exercise of sovereign police 

23 power, are essential during the energy crisis and must remain dedicated to service for the benefit 

24 of the people of California; the potential that Commission will be unable to ensure the provision 

25 of basic service in the case of a supply or capacity crisis; the potential that the pricing of service 

26 for captive customers will undermine the availability of affordable service for California citizens 

27 and necessitate the widespread use of alternative fuels, thereby creating adverse impacts on the 
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I environment; and the adverse effects to the safety and welfare of California residents through the 

2 loss of local regulation. (Lynch Decl. ][ 8, 11-13, 24, 33-34, 40-46,48-57.) 

3 And finally, none of the statutes or regulations "directly conflict[s] with the 

4 purposes of the Bankruptcy Code in any way which could be generalized beyond the particular 

5 facts of the present case." Baker & Drake, 35 F.3d at 1354-55; see also First Alliance, 263 B.R.  

6 at 112. The statutes and regulations are public health and safety regulations, not economic 

7 regulations. To be sure, in some sense any state regulation, even regulation directed solely at 

8 public safety and welfare, will have some adverse economic consequences, or otherwise could 

9 stand in the way of something that a debtor might want to do. But Baker & Drake requires 

10 (among other things) that the statute "directly" conflict with the purposes of the Bankruptcy 

11 Code before it can be preempted. Here, at the very least the regulations at issue here no more 

12 conflict with the purposes of Bankruptcy Code than the state regulation which prohibited the 

13 debtor from leasing its taxicabs in Baker & Drake.  

14 2. The Extraordinary Scale of the Preemption Sought by PG&E, 
and the Fact That Preemption is the Central Purpose of the Proposed 

15 Plan, Further Demonstrate That the Proposed Plan is Unconfirmable 

16 PG&E's proposed plan is a deregulation plan, not a reorganization plan. PG&E 

17 specifically indicates that it will not seek the approval of any California state or local 

18 government office or agency acting in a discretionary capacity, including the Commission. To 

19 be sure, upon confirmation of its proposed Plan, the reorganized PG&E (as distinct from the 

20 other Reorganized Entities) plans to engage exclusively in the business of retail distribution of 

21 gas and electricity, and to be subject to Commission regulation. But as we show immediately 

22 below, neither that fact, nor federal regulation of certain Reorganized Entities, even begins to fix 

23 the manifest defects of the proposed plan.  

24 The centerpiece of PG&E's proposed plan is the massive and multi-billion dollar 

25 transfer of its critical generation and transmission assets to newly created entities that, according 

26 to PG&E, will not be subject to regulation by the State of California. (As we explain below, it is 

27 no answer for PG&E to point to federal regulation as an alleged substitute.) PG&E intends to 
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1 make these critical transfers, moreover, without regard to the Commission's statutory obligation 

2 and authority to ensure that these transactions comport with state law and will not negatively 

3 impact the safety and welfare of the citizens of California. In short, the Plan is designed to use 

4 the bankruptcy laws to strip the Commission (and any other state agency) of jurisdiction over 

5 three of PG&E's four lines of business. Not only that, the three new entities pursuing those three 

6 lines of business, allegedly free from state regulation, will own and operate the very types of 

7 utility assets that generate the most intense local public safety and welfare concerns (such as 

8 power plants, dams, pipelines, and nuclear reactors) and that in the Commission's view should 

9 therefore remain subject to local oversight.  

10 PG&E may contend that it has merely asked the Court to preempt the 

11 Commission's regulatory authority to review the restructuring transactions, but that the 

12 Commission will regain appropriate regulatory authority once the reorganization is complete.  

13 That would be a legally insufficient response, and in any event would not be accurate. By 

14 reorganizing in the manner contemplated, PG&E would transfer its "crown jewels" (the 

15 generation and transmission operations) to entities that PG&E contends will never be regulated 

16 by the Commission. PG&E would have permanently removed major portions of its business 

17 from Commission regulation.  

18 The Commission respectfully submits that Congress could not possibly have 

19 intended section 1123(a)(5) to permit the result contemplated by PG&E here: the permanent 

20 self-deregulation of the bulk of the operations of a state-created public utility, without an iota of 

21 oversight by the Commission and against the sovereign will of the State. Under PG&E's 

22 proposed plan, the reorganized entities will operate hydroelectric and nuclear plants in California 

23 and transmit electricity and gas through a distribution network criss-crossing California; and the 

24 State of California will have absolutely no power to regulate or oversee any of it. This is 

25 especially objectionable in light of repeated Congressional indication that the states continue to 

26 have a critical role in the regulation of public utilities, even in light of federal regulation of those 

27 utilities, as we show immediately below.  

28 
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3. The Preemptive Orders that PG&E Demands Would Frustrate Congressional 
l Intent to Delegate Regulatory Authority to the States, and Leave Dangerous 

Gaps in the Regulatory Regime Applicable to the Reorganized PG&E Entities 
2 

To be sure, PG&E contends that the reorganized entities will remain subject to 
3 

certain federal regulation, such as the Federal Power Act (the "FPA") and Natural Gas Act 
4 

(the "NGA") which are overseen by FERC. See Am. Discl. St. at 126. Yet under PG&E's 
5 

construction, section 1123(a)(5) must logically preempt (or at least be capable of preempting) all 
6 

"nonbankruptcy" law, not just state law. Presumably, then, PG&E must believe that it could 
7 

seek to avoid federal regulatory laws as well, should it conclude that those federal laws would 
8 

make its proposed plan of reorganization more difficult. Some other debtor in some other state 
9 

may prefer that state's regulation over federal regulation. If section 1123(a)(5) means what 
10 

PG&E says it does, then such a debtor could use the section to avoid federal regulation. Indeed, 
I1 

because of the special presumptions insulating state law in areas of traditional state concern from 
12 

federal preemption, it would arguably be slightly more rational to seek to displace federal 
13 

regulation.  
14 

In any event, Congress cannot have intended to permit debtors to choose which 
15 

regulatory regime they prefer and to ignore the other, or for that matter to seek preemption of 
16 

both regimes. Federal law does not give a state-regulated public utility the right to restructure 
17 

itself, in violation of state law, by divesting itself of operations potentially subject to federal 
18 

regulation and placing those operations under actual federal, rather than state, regulation. To the 
19 

contrary, federal law preserves state regulation of such a restructuring. As we show below, 
20 

PG&E should not be able to achieve a different result by opportunistically exploiting its 
21 

bankruptcy to frustrate the policies of highly important and technically complex federal and state 
22 

regulatory law.  
23 

Furthermore, federal regulation is not an adequate substitute for state regulation 
24 

on many levels, because for example, state regulation provides greater access for local citizens, 
25 

businesses, and interest groups to participate in the process, and because the Commission's staff 
26 

and employees has greater local expertise. (Lynch DecI. 1 56-57.) What is more, the 
27 

preemptive relief PG&E demands would undermine Congressional intent to delegate 
28 
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1 enforcement authority to the states. Courts have repeatedly recognized the important role of 

2 state regulation of public utilities, and that federal law was meant to supplement and not to 

3 supplant state regulation of those utilities. The FPA and NGA were enacted to fill in the gaps 

4 not covered by state regulation, not to preempt the state. Generally, federal regulation has 

5 primarily if not solely concerned wholesale rates, leaving the remaining bulk of regulation to the 

6 states. See Tracy, 519 U.S. at 290-292; Conn. Light & Power Co. v. Federal Power Comm'n, 

7 324 U.S. 515, 525 (1945) ("Progress of the [FPA] bill through various stages shows constant 

8 purpose to protect rather than to supervise authority of the states."); Panhandle E. Pipe Line Co.  

9 v. Pub. Serv. Comm'n, 332 U.S. 507, 517-518 (1947) (NGA "was drawn with meticulous regard 

10 for the continued exercise of state power, not to handicap or dilute it in any way.").  

11 The federal regulatory regime that PG&E suggests might suffice to protect the 

12 public specifically depends on state regulation that would vanish under PG&E's plan.  

13 Notwithstanding that Congress declined to supplant state regulation of public utilities, PG&E 

14 would have this Court do just that.  

15 The absence of state regulation would result in dangerous gaps in the regulatory 

16 regime applicable to the reorganized PG&E entities. To take but one example, PG&E is trying 

17 to avoid the state environmental review that the Commission would conduct under the California 

18 Environmental Quality Act ("CEQA"). Under Section 851 of the Public Utilities Code, PG&E 

19 has to obtain state approval to sell, lease, or spin off its utility facilities. An application under 

20 Section 851 triggers CEQA review. The massive reorganization contemplated by PG&E triggers 

21 CEQA, particularly in connection with the spin-off of PG&E's hydroelectric and nuclear 

22 facilities. PG&E owns the largest private system of hydroelectric facilities in the nation, 

23 consisting of 250 dams and diversions, 99 reservoirs, 68 powerhouses, and 140,000 acres of 

24 associated lands. (Lynch Decl. ¶ 9.) Moreover, the disaggregation of a vast hydroelectric 

25 system raises significant environmental issues, many of which were identified in the draft 

26 environmental impact report prepared when PG&E tried, prepetition, to divest its hydro assets.  

27 (Id. ¶ 9 & Ex. A.) Similarly, pressing environmental concerns would be raised by PG&E's 
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1 proposed spin-off of its Diablo Canyon nuclear power plant. Under PG&E's Plan, however, 

2 there would be no environmental review of the spin-off of either its hydro or nuclear generation 

3 facilities.  

4 Even if PG&E's proposed transactions were subject to federal regulation, that 

5 regulation is less protective of local residents in many instances. For example, FERC uses a 

6 "public interest" test that considers certain economic concerns, but not necessarily environmental 

7 concerns. See Am. Discl. St. Ex. G at 1-2 (no mention of environmental review under FPA). In 

8 addition, FERC review under the National Environmental Policy Act ("NEPA"), if it occurs, 

9 would likely result in less environmental protection than Commission review under CEQA. See 

10 City of Carmel-by-the-Sea v. U.S. Dep't of Transp., 123 F.3d 1142, 150 (9th Cir. 1997) (NEPA's 

I 1 requirements are procedural whereas CEQA's requirements are both procedural and substantive).  

12 And finally, PG&.E's proposed spin-off of its utility-retained generation ("URG") into Limited 

13 Liability Corporations creates an equally large regulatory gap. These new LLCs are removed 

14 entirely from regulation. FERC does not regulate generation. See, e.g., San Diego Gas & Elec.  

15 Co. v. Sellers of Energy & Ancillary Servs., 93 FERC 1 61,294 (2000).  

16 Finally, the Commission has special authority that allow for diversion of gas 

17 supplies to captive core customers in emergencies. See Cal. Pub. Util. Code. § 739. Such 

18 emergency powers to protect the safety and welfare of California citizens would not be available 

19 under FERC regulation. Furthermore, the intrastate gas transmission system is closely integrated 

20 with the local gas distribution system, and under FERC regulation, this integration will be 

21 seriously impaired, interfering with the Commission's ability to protect the health and safety of 

22 captive core customers. California ratepayers have paid for the construction of PG&E's 

23 intrastate gas transmission system which was built to serve California gas customers. PG&E has 

24 an obligation to serve under Commission regulation. Under FERC regulation, there would be no 

25 obligation to serve, and captive core customers would lose most of their current rights and 

26 protections.  

27 
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1 

2 II.  

3 PG&E'S PROPOSED PLAN IS UNCONFIRMABLE 
BECAUSE IT DEMANDS RELIEF AGAINST THE STATE OF 

4 CALIFORNIA THAT IS BARRED BY THE ELEVENTH AMENDMENT 
AND RELATED PRINCIPLES OF SOVEREIGN IMMUNITY 

5 The doctrine of sovereign immunity embodied in the Eleventh Amendment 

6 forbids a federal court from exercising original jurisdiction over claims brought by private 

7 plaintiffs against a state or its agencies. See Edelman v. Jordan, 415 U.S. 651,662-63 (1974).  

8 Eleventh Amendment immunity "serves to avoid 'the indignity of subjecting a State to the 

9 coercive process of judicial tribunals at the instance of private parties."' Seminole Tribe v.  

10 Florida, 517 U.S. 44, 58 (1996) (citation omitted). The Eleventh Amendment absolutely bars an 

I I action by a private plaintiff in federal court directly against an unconsenting state (or an 

12 unconsenting state agency, such as the Commission) regardless of the relief requested.1 3 

13 PG&E demands sweeping and unprecedented declaratory, injunctive, and 

14 monetary relief that the Commission and the State of California cannot enforce, against PG&E, 

15 not less than fifteen important state regulatory statutes aimed at promoting the safety and welfare 

16 of California citizens. These demands are aimed specifically and purposefully at the 

17 

18 

19 13 See Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 100 (1984); Alabama v. Pugh, 

438 U.S. 781 (1978) (per curiam); In re Lazar, 237 F.3d 967,975-76 (9th Cir. 2001); Richard 

20 H. Fallon et al., Hart and Wechsler's The Federal Courts and the Federal System 1073 (4th 

ed. 1996).  

21 
Section 106(a) of the Bankruptcy Code purports to abrogate state sovereign immunity with 

22 respect to sections 105 and 362 of the Bankruptcy Code. Section 106(a) is unconstitutional 

in light of the Supreme Court's decision in Seminole Tribe that Congress may not abrogate a 

23 state's Eleventh Amendment immunity from suit in federal court pursuant to Congress's 

powers under Article I of the Constitution. See Mitchell v. Franchise Tax Bd., 

24 209 F.3d 1111, 1119 (9th Cir. 2000) ("Section 106(a) has been viewed by most courts 

addressing the issue as having been passed pursuant to the Bankruptcy Clause of Article I"), 

25 aff'g 222 B.R. 877, 881 (9th Cir. BAP 1998) ("§ 106(a) is ineffective to abrogate the State's 

Eleventh Amendment sovereign immunity") (citation omitted; collecting cases); accord 

26 Sacred Heart Hosp. v. Pa. Dep't of Pub. Welfare, 133 F.3d 237, 245 (3d Cir. 1998); Dep't of 

Transp. & Dev. v. PNL Asset Management Co. LLC (In re Estate of Fernandez), 

27 123 F.3d 241, 242 (5th Cir. 1997); Schlossberg v. Maryland (In re Creative Goldsmiths of 

Washington, D.C., Inc.) 119 F.3d 1140, 1147 (4th Cir. 1997).  
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I Commission and the State in their capacities as a sovereign regulator, not as ordinary creditors.  

2 Moreover, PG&E's demands for relief seek to bar the Commission and the State from exercising 

3 sovereign powers that are absolutely fundamental to the State's regulatory authority over PG&E, 

4 a public utility, and consequently to the safety and welfare of the citizens of California. PG&E 

5 demands that this Court authorize a fundamental and permanent restructuring of its business as a 

6 public utility, without any oversight by the Commission or the State to ensure that the 

7 restructuring is consistent with state law and appropriately protects public safety and welfare, as 

8 those interests are defined under state law and enforced by the State and its agencies.  

9 PG&E also asks for relief that would excuse it, after completion of the proposed 

10 reorganization, from compliance with fundamental features of California regulatory law. In 

11 particular, PG&E asks that this Court, in substance, enjoin the Commission and the State from 

12 enforcing California law that requires PG&E to purchase electricity sufficient to serve consumers 

13 in PG&E's service area. Instead, PG&E wants to use this Court to write a substitute statute 

14 placing conditions and limitations without any basis in California law on PG&E's duty, as a 

15 regulated utility, to serve. The Eleventh Amendment bars PG&E's effort to enjoin the State of 

16 California from enforcing basic California regulatory law.  

17 As we show below, the relief that PG&E seeks in its proposed plan against the 

18 Commission and the State of California is barred by the Eleventh Amendment and related 

19 principles of sovereign immunity.  

20 A. The Court Should Look to the Substance of the Relief Sought by 
PG&E in its Plan to Determine Whether the Relief is a "Suit" 

21 Against the State for Purposes of the Eleventh Amendment 

22 PG&E chose to seek declaratory and injunctive relief against the Commission and 

23 the State of California in a chapter 11 plan, rather than in an adversary proceeding. (As we show 

24 below, PG&E also impermissibly seeks the functional equivalent of monetary relief.) Had 

25 PG&E attempted to obtain the relief it now seeks in an adversary proceeding, that relief would 

26 be barred by the Eleventh Amendment. See Mitchell v. Franchise Tax Bd., 209 F.3d 1111, 

27 1116-17 (9th Cir. 2000). That relief is equally barred if sought by way of a plan. The Eleventh 
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1 Amendment prohibition on requests for relief against a State encompasses, but extends beyond, 

2 requests contained in formal lawsuits or adversary proceedings against a State as a named party.  

3 Rather, the Supreme Court has [broadly] defined a "suit" barred by the Eleventh Amendment as 

4 "the prosecution, or pursuit, of some claim, demand, or request... in a court of justice." 

5 Cohens v. Virginia, 19 U.S. (6 Wheat) 264, 407 (1821) (emphasis added).  

6 In keeping with the general rule that state sovereignty cannot be abrogated 

7 through technical evasions and artful pleading, courts take a practical view of what constitutes 

8 the prosecution or pursuit "of some claim, demand, or request" against a State. In making such a 

9 determination, courts look to "the essential nature and effect of the proceeding." Ford Motor Co.  

10 v. Dep't of Treasury, 323 U.S. 459, 464 (1945); accord In re New York, 256 U.S. 490, 500 

11 (1921). Cf Ulaleo v. Paty, 902 F.2d 1395, 1399 (9th Cir. 1990) (court should look to "the 

12 substance not the form of the relief"). If the "essential nature and effect of the proceeding' is the 

13 pursuit "of some claim, demand, or request" against a State, then that proceeding is a "suit" 

14 against the State for purposes of the Eleventh Amendment.  

15 In the bankruptcy context, the Ninth Circuit has held that earmarks of a "suit" 

16 include the application of coercive process and the attempt to invoke the court's in personam 

17 jurisdiction over the state. See Goldberg v. Ellet (In re Ellett), 254 F.3d 1135, 1139 

18 (9th Cir. 2001) (citing Mitchell, 209 F.3d at 1117). Similarly, the Fourth Circuit has articulated 

19 the "test" in terms of both procedural and substantive elements, as follows: 

20 As to the case's procedural posture, two issues are important: first, the degree of 

coercion exercised by the federal court in compelling the state to attend: and 

21 second, whether the resolution, or the remedy, would require our jurisdiction over 

the state. The substantive consideration focuses upon whether the action was, as 

22 stated by Chief Justice Marshall, "the prosecution of some demand in a Court of 

justice," as opposed to the orderly disposition of an estate, with the states' role 

23 limited to that of any other creditor.  

24 In re NVR, LP, 189 F.3d 442,452 (4th Cir. 1999) (citing Cohens, 19 U.S. at 407 and Ford 

25 Motor, 323 U.S. at 464).  

26 As we show below, the relief PG&E seeks against the State of California in its 

27 bankruptcy plan would require the State to pay huge sums of money that PG&E should fund; is 
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1 specifically directed against the State of California as a sovereign regulator; and requires 

2 exercise of in personam jurisdiction over-the State. The "essential nature and effect" of the relief 

3 PG&E demands in its plan clearly constitutes the pursuit "of some claim, demand, or request" 

4 against the State, and is therefore a "suit" barred under the Eleventh Amendment and related 

5 principles of sovereign immunity.  

6 B. The "Essential Nature and Effect" of the Relief Demanded by PG&E 
Involves the Pursuit of a "Claim, Demand, or Request" Against the State, 

7 and Such Relief Is Therefore Barred by the Eleventh Amendment 
8 1. The Relief that PG&E Requests Would 

Require Payment of Money by the State 

9 The quintessential form of relief barred by the Eleventh Amendment, regardless 

10 of whether that relief is sought in an adversary proceeding or in a plan, is relief that requires the 

I I payment of money by the state. See Mitchell, 209 F.3d at 1116-17.  

12 Here, PG&E demands (among other things) that it be exempted from its statutory 

13 obligation to fund the net open position to provide sufficient electric power to serve the public.  

14 Under California law, an electric utility operating as a monopoly, such as PG&E, has a 

15 fundamental "duty to serve" to provide electricity at all times to every ratepayer within its 

16 service area. (Supra at 5 & n.2.) If demand for power by ratepayers exceeds a utility's 

17 generation capacity, the utility must purchase and pay for that power from wholesale suppliers.  

18 To avert a disastrous statewide power shortage, the State authorized DWR to purchase electricity 

19 to cover the shortfall on behalf of PG&E, known as the "net open position," when PG&E became 

20 unable to meet the needs of the customers in its service territory. The legislation authorizing 

21 DWVR to procure power to satisfy the net open position provides that "[n]othing in this division 

22 shall be construed to reduce or modify any electrical corporation's obligation to serve." Cal.  

23 Water Code § 80002. The cost to DWR to purchase this power and to fund the net open position 

24 has run into the billions of dollars and is increasing.14 

25 

26 14 The legislation permits DWR to recover those costs from ratepayers. See Assembly Bill 
ABXI 1, Stats. 2001, Ch. 4, as codified at Division 27 of the California Water Code, Section 

27 80002 et seq. The administrative and financial burden on the State of having to procure 
power for PG&E's customers and to fund those activities are nevertheless substantial. In any 

28 event, it makes no difference whether the State may ultimately be able to collect the 
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1 The obligation to purchase this power, and to pay for it, are obligations of PG&E 

2 and should be borne by PG&E. They flow directly from PG&E's fundamental obligation as a 

3 public utility to serve its customers. Nevertheless, DWR paid the bill for the additional power 

4 and is still paying the bill for additional power. Even now, as power costs have relaxed to the 

5 point where PG&E's revenues are again exceeding costs, PG&E seeks to avoid having to assume 

6 the net open position. PG&E seeks relief in its proposed plan that would prevent PG&E from 

7 assuming the net open position-and, as a practical matter, would thus require DWR to continue 

8 paying-until PG&E's self-created "wish list" of conditions is met.  

9 Not only is PG&E demanding that the Court usurp the sovereign regulatory 

10 authority of the State to determine the nature and conditions of PG&E's fundamental state 

11 obligation to serve, which is a violation of the Eleventh Amendment on its own, PG&E is 

12 effectively trying to stick the State with a bill that PG&E, under California law, should have to 

13 pay. To be sure, PG&E does not overtly demand that the State pay PG&E. Such a demand 

14 would obviously be barred by the Eleventh Amendment. See Mitchell, 209 F.3d at 1116-17.  

15 Rather, PG&E demands that the State pay third-party power generators on behalf of PG&E.  

16 That is a distinction without a difference, and especially where the focus is on the substance and 

17 not the form or technicalities of the relief requested.  

18 PG&E attempts to phrase the relief it seeks in connection with the net open 

19 position as an injunction against itself. According to PG&E, the Court should order that the 

20 reorganized PG&E "will be prohibited from reassuming the net open position of its electric 

21 customers until [certain] conditions are met.. . ." (Am. Discl. St. at 112.) But regardless of how 

22 PG&E describes the relief requested-regardless, in other words, of whether PG&E asks the 

23 Court to order the State to pay the costs of the net open position, or tries to obscure reality by 

24 asking the Court to "prohibit" PG&E from complying with its duty under California law to fund 

25 

26 payments it has made in connection with the net open position, either from taxpayers, 

ratepayers, or some other entity. See Regents of the University of Cal. v. Doe, 519 U.S. 425, 

27 431 (1997) ("The Eleventh Amendment protects the State from the risk of adverse judgments 

even though the State may be indemnified by a third party.").  
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I the position-the relief PG&E seeks would require the State to continue paying huge sums of 

2 money for PG&E. PG&E's highly artificial formulation of the relief it demands only shows how 

3 hard PG&E must struggle in its effort to obscure the utter incompatibility of its proposed plan 

4 with the Eleventh Amendment.  

5 2. PG&E Demands Affirmative Relief Specifically Directed 
Against the State of California As a Sovereign Regulator 

6 
Whether or not a request for relief would require the payment of money by the 

7 State, a request for relief against a State nonetheless constitutes a "suit" against the State for 
8 purposes of the Eleventh Amendment if that request presents "some demand" against the State in 
9 any capacity other than as an ordinary creditor. See NVR, 189 F.3d at 452 (to determine whether 

10 a demand for relief is a "suit" under the Eleventh Amendment, the court should consider whether 
I the demand is "'the prosecution of some demand in a Court of justice,' as opposed to the orderly 
12 disposition of an estate, with the states' role limited to that of any other creditor") (quoting 
13 Cohens, 19 U.S. at 407.  
14 Here, PG&E makes just such "demands" against the Commission and the State of 
15 California. In fact, the relief PG&E demands in its plan could not be any more specifically 
16 directed against the State and its sovereign regulatory authority. As shown in the accompanying 
17 Lynch Declaration, the state statutes, regulations, and regulatory authority that PG&E seeks to 
18 displace protect important state sovereignty interests in providing for the safety and welfare of 
19 California citizens. (Lynch Decl. 11 25-55.) PG&E demands that the Court order that the 
20 Commission and the State are barred from fulfilling their sovereign missions as public 
21 regulators-both here and now during PG&E's bankruptcy and on an ongoing basis after PG&E 
22 emerges from chapter 11, should a plan ever be confirmed.  
23 The Commission's position here is fully consistent with cases such as Texas v.  
24 Walker, 142 F.3d 813 (5th Cir. 1998). There, a debtor obtained a discharge order, and the State 
25 of Texas subsequently sued to collect a prepetition debt. The Fifth Circuit held that the Eleventh 

26 Amendment did not bar the debtor from asserting the discharge order as a defense to the State's 
27 claim. Walker carefully explained, however, that this result followed from the bankruptcy 
28 
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1 court's limited in rem jurisdiction over the bankruptcy estate. See id. at 822 (explaining that "the 

2 power of the bankruptcy court to enter an order confirming a plan... derives not from 

3 jurisdiction over the state or other creditors, but rather from jurisdiction over debtors and their 

4 estates") (quotations omitted). The Supreme Court has explained the limitations on the 

5 bankruptcy court's in rem jurisdiction: 

6 he who invokes the aid of the bankruptcy court by offering a proof of claim and 

demanding its allowance must abide by the consequences of that procedure. If the 

7 claimant is a State, the procedure of proof and allowance is not transmitted into a 

suit against the State because the court entertains objections to the claim. The 

8 State is seeking something from the debtor. No judgment is sought against the 

State. The whole process of proof, allowance, and distribution is, shortly 

9 speaking, an adjudication of interests claimed in a res. It is none the less such 

because the claim is rejected in toto, reduced in part, given a priority inferior to 

10 that claimed, or satisfied in some way other than payment in cash.  

11 Gardner v. New Jersey, 329 U.S. 565, 573-74 (1947) (citation omitted, emphasis added); see 

12 Goldberg, 254 F.3d at 1140-41.  

13 PG&E's demands for relief against the Commission and State here are entirely 

14 different. In the challenged provisions of the proposed plan, PG&E is not attempting to obtain a 

15 general discharge order, pursuant to this Court's in remn jurisdiction, that might then affect some 

16 claim for money by the Commission or the State against PG&E. It cannot be said here, as the 

17 Supreme Court said in Gardner, that "[t]he State is seeking something from the debtor." Nor can 

18 it be said here, as the Fourth Circuit said in describing certain permissible consequences of 

19 reorganization plans, that "the [State's] role [is] limited to that of any other creditor." In re NVR, 

20 189 F.3d at 452. Rather, PG&E is seeking something extraordinary against the State: affirmative 

21 relief directed specifically against the Commission and the State as sovereigns that goes beyond 

22 any reasonable understanding of this Court's in rem jurisdiction, and that purports to bar the 

23 Commission and the State from exercising their regulatory authority over PG&E. Such a 

24 demand for relief against an unconsenting State is barred by the Eleventh Amendment.  

3. The Relief that PG&E Requests Would Require the Court to 

25 Exercise In Personam Jurisdiction Over the State of California 

26 PG&E's demand for relief in its proposed plan is barred by the Eleventh 

27 Amendment for a related but additional reason. A request for relief against a State constitutes a 
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1 "suit" against the State for purposes of the Eleventh Amendment if adjudication of that request 

2 requires the exercise of personal jurisdiction ovei" the State. See Goldberg, 254 F.3d at 1139; 

3 Mitchell, 209 F.3d at 1117; NVR, 189 F.3d at 452. Here, the relief PG&E demands would 

4 require the Court to assert personal jurisdiction over the State of California.  

5 As explained above, the relief demanded by PG&E is not like the relief that may 

6 be granted in connection with the bankruptcy court's in rem jurisdiction over PG&E's estate.  

7 PG&E's demands for relief do not involve adjudication of any claim by the Commission or the 

8 State as a creditor for a share of the property of the estate. Rather, PG&E's demands are 

9 specifically directed at the State as a sovereign and seek to adjudicate claims that PG&E 

10 purports to have against the State. These demands do not involve the disposition of any property 

11 of the estate in the sense of who gets what, or the adjustment of debtor-creditor relationships 

12 with respect to that property. The demands are not primarily directed to adjudicating rights and 

13 interests in property of the estate. For these reasons, the Court's in rem jurisdiction over the 

14 property of the estate does not confer authority on the Court to order the State to take or not to 

15 take certain actions in connection with its sovereign regulatory authority, as PG&E has 

16 demanded. In order to bind the State in the way PG&E has demanded, the Court would have to 

17 exercise personal jurisdiction over the Commission and the State.  

18 The NVR case is instructive here. In that case, the Fourth Circuit held that a 

19 motion for relief by contested matter was a "suit" against the State, and thus barred by the 

20 Eleventh Amendment, because the relief requested would be little more than an advisory opinion 

21 in the absence of personal jurisdiction over the State. See NVR, 189 F.3d at 453. As in NVR, 

22 here "[tihe real value of the judicial pronouncement-what makes it a proper judicial resolution 

23 of a 'case or controversy' rather than an advisory opinion-is in the settling of some dispute 

24 which affects the behavior of the [State] towards [PG&E]." Id. (quoting Hewitt v. Helms, 

25 482 U.S. 755, 761 (1987)). Such a "judicial pronouncement" respecting the conduct of the State, 

26 the NVR court held, is barred by the Eleventh Amendment.  

27 

28 
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C. Neither the Commission Nor the State 

1 Has Waived Its Sovereien Immunity 

2 PG&E has not contended in this Court that the Commission or the State has 

3 waived its sovereign immunity. PG&E, however, took the position during its appeal of this 

4 Court's decision to dismiss its adversary proceeding against the Commission and its 

5 Commissioners that the Commission has waived its sovereign immunity. PG&E is wrong.  

6 On appeal, PG&E contended that the Commission had waived its sovereign 

7 immunity because state agencies had filed proofs of claim in the bankruptcy proceeding and 

8 because state agencies had "participated" in the chapter 11 case. If PG&E chooses to make those 

9 arguments to this Court, they should be rejected for the reasons set forth in the Commission's 

10 memorandum on appeal. (Ex. B hereto.) 

11 CONCLUSION 

12 For the foregoing reasons, the Commission respectfully submits that the Court 

13 should not approve PG&E's proposed disclosure statement because the statement describes a 

14 plan that is unconfirmable on its face.  

15 Dated: January , 2002 

16 Respectfully, 

17 GARY M. COHEN 
OFFICE OF THE GENERAL COUNSEL, 

18 CALIFORNIA PUBLIC COMMISSION 

19 
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24 
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96= Cooms m HOUSE OF REPESENTATIVES 
2d Ses-.,•, No. W1195 

AN ACT TO CORRECT TECHNICAL ERRORS, CLARIFY 
AND MAKE MINOR SUBSTANTIVE CHANGES TO PUB
LIC LAW 95-598 

JrLTY 25. 1890.--Committed to the Committee of the Whole Douse on the 

State of the Union and arde.,ed to be printed 

Mr. RonIxo, from the Committee on the Judiciary, 

submitted the following 

REPORT 

together with 

DISSENTING VIEWS 

[To accommay S. 65] 

The Committee on the Judiciary, to whom was referrýd the bill 

(S. 658) to correct technical errors, clarify and make minor substan

tive changes to Public Law 95-,598, having considered the same, report.  

favorably thereon with an amendment and recommend that the bill 
as amended do pass.  

The amendment to the text of the bill is a complete substitute there, 

for and appears in itulic type in the reported bill.  

INrMODUcTlON 

The Bankrupty Reform Act of 1978 has now been in effect less than 

one year. It is clear even at this early time in the life of this law that 

technical amendments are requirel. Errors in printing, spelling.  

punctuation, grammar, syntax, and numeration arose in the bill as 

enacted because of the last-minute process of change through which 
the bill went when considered at the closing sessions of the 95th 

Teseame last-minute changes also resulted in the enactment of a 

bill that contains incongruent provisions; material that was rerneovey 

from earlier versions remained as either cross-references or antecedents 

for provisions changed or inserted. And, material added often was not 

completely integated into the total fabric of the bill as enacted.

06a46 0
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pdriods epecifid ini .esbeetioe& (e) oj.*AWe dectimf and after notice and 
a hearing, the court may for cause reduc or increase the 120-day 
period or the 180-day period referred to in this eution.  

§ 1123. Contents of pLan 
(s)(A] Notwithstanding any otherise applicable nomnbakezrupt'yc 

iaw• a plan shall
(1) designate, subject to section 112'2 of this title, classes of 

claims, other than claims of a kind. specified in section 507(a) 
(1), 507(a) (2), or 507(a) (6) of this title, and classes of inter

(2) specify any class of claims or interests that is not impairpl 
under the plan; 

(3) [shall] specify the treatment of any class of claims or inter
ests that is impaired under the plan; 

(4) provide the same treatment for each claim or interest of :1 
particular class, unless the holder of a particular claim or interest 
agrees to a lea favorable treatment of such particular claim or 
interest; 

(5) provide adequate means for the plan's [ezecution1] i-np'
menitior.. such as

(A) retention by the debtor of all or any part of the prop
erty of the estate; 

(B) transfer of all or any part of the property of the 
estate to one or more entities, whether organized beforr.  
after the confirmation of such plan; 

(C) merger or consolidation of the debtor with one ui n.•'e 
persons; 

(D) sale of all or any part of the property of the estate.  
either subject to or frte of any lien, or the distribution of 
all or any part of the property of the estate among Oh•n 
having an interest in such property of the estate; 

(E) satisfaction or modification of any lien: 
(F) cancellation or modification of any indenture or simi.  

lar instrument; 
(0) curing or waiving of any default; 
(H) extension of a maturity date or a change in an intt-rest 

rate or other term of outstanding securities; 
(I) amendment of the debtor's charter; or 
(J) issuance of securities of the debtor. or of any entity 

referred to in subparaggraph (B) or (C) of this parwgr;ph.  
for cash, for property, for existing securities, or in exclhniige 
for claims or interests, or for any other appropriate purnose: 

(6) provide for the inclusion in the charter of the debtor, if the 
debtor is a corporation, or of any, corporation refered to in pars
graph (5) (B) or (5) (C) of this subwection, of a provision pro
hibiting the issuance of nonvoting [eouity securities] eoammJII 
*tock and providing, as to the several clams of securities possess
ing voting power, an appropriate distribution of such power 
among such classes. includin. in the case of any class of equitv 
securities having a preference over another class of equity rzp'ur-

FR O.V
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ties with respect to dividends, adequate provisions for the elec
tion of directors representing such preferred clsm in the evnt 
of default in the payment of such dividends; and 
. (7) contain only provisions iliat ar" consistent with the inter
ests of zreditors and equity security holders and with public policy 
with respect to the manner of selection of any officer, director, or 
trustee under the plan and any successwor to such officer, director, 
or trustee.  

(b) Subject to subsection (a) of this section, a plan may
(1) impair or leave unumpaired any class of claims, secured or 

unsecured, or of inter't; 
(2) subject to section 365 of this title, provide for the assump

tion [or rceection], rejection, or assignment of any executory con

tract or unexpired lease of the debtor not previously rejecttd under 
airch section C365 of this title]; 

(3) provide for
(A) the settlement or adjustment of any claim or interest 

belnning to the debtor or to the estate; or 
(B' the retention and enforcement by the debtor, by the 

trustee, or by a represenLative of the efttte appointed for such 

purpose, of any such claim or interest; 
(4) provide for the sale of all or substantially all of the prop

ertv of the tate, and the distribution of the proceeds of sneh kle 
among holders of claims or interests; and 

(5) include any other appropriate provision not inejonsirtfr, 
with the applicable provisions of this title.  

(c) In a case concerning an individual, a plan proposed by an entity 

other than the debtor may not provide for the use. sale, or lease of 
property exempted under section 522 of this title, unless the debtor 

consents to such use. sale. or lease.  

§ 1124. Impairment of claims or interests 

Except as provided in section 1123(a) (4) of this title, a class of 
claims or interests is impaired mnder a plan unless, with respet to 

each claim or interest in such class, the plan
(1) leaves unaltered the legal, equitable, and contractual riihts 

to which such claim or interest entitles the holder of vich claim 
orintereaL; 

(2) notwithstanding any contractual provision or applicable 

law that entitles the holder of such claim or interest to demand or 

receive accelerated payment of mich claim or interest after the 
occurrence of a default

(A) cures any such default (.1 tA~t oerred bforv; or 

after the eommcemtent of the ease nder this title, other 

than a defaudt of a kind specified in section 365 (b) (2) of this 

title [, that occurred befoie or after the commencement ol the 

case under this title]; 
(B) reinstatf.s the maturity of such claim or interes., a.3 

such maturity existed before such default; 
(C) compensates the holder of such claim or interest for 

any damages incurred as a result of any reasonable reliance 

by'such holder on such contractual provision or such appli

cable law; and
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96-m Cooas& 
24 Ses*ion

HOUSE OF REPRESENTATIVES
SNo. 96-1195

AN ACT TO CORRECT TECHNICAL ERRORS, CLARIFY 
AND MAKE MINOR SUBSTANTIVE CHANGES TO PUB
LIC LAW 95-598 

ivuy 215, 1980.--Cozmltted to the Oomml~tee of the Whole House on the 

State of tle Union and ordered to be printed

Mr. RomO;o, from the Committee on the Judiciary, 
submitted the following

REPORT 

together with 

DISSENTING VIEWS 

(To aocompany 8. 658) 

The Committee on the Judiciary, to whom was referred the bill 
(S. 658) to correct technical errors, clarify and make minor substan
tive changes to Public Law 95-598, having considered the same, report 
faivorably thereon with an amendment and recommend that the bill 
as amended do pass 

The amendment to the text. of the bill Lq a complete substitute there
for and appears in italic type in the reported bill.  

INTIODUCrnoN 

The Bankrupty Reform Act of 1978 has now been in tf.ect less than 
one year. It is clear even at this early time in the life of this law that 
technical amendments are required. Errors in printing, spelling.  
punctuation. grammar, syntax, and numeration arose in the bill as 
enacted because of the last-minute process of change through which 
the bill went whr.n considered at the closing sessions of the q.th 

hese sam last-minute changes also resulted in the enactment of a 
bill that contains incongruent provisions; material that was rernoved 
from earlier vwrsions remained as either cross-refermnceb or antecedents 
for provisions changed or ins.rted. And, material added often was not 
completely integrated into the total fabric of the bill as enmcted.
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Sectio• L 1(a). This amendment makes several stylistic changes, 
Subsectio (b). This amendment makes it clear that the character 

of cause justifying the court's converting a case under chapter 11 to 
a ca,3 under chapter 7 includes a denial of additional time for filing a 
plan where such has been requested; and makes it clear that time 
limitations are in a correlative not conjunctive relationship with each 
other.  

Section 101 (a). This amendment makes a stylistic change.  
Subsection (b). Thts amendment makes it clear that changes in the 

times for filing a plan under section 1121 (c) can be made by the court 
only if the request for such a change is made within the time speci6ed 
for each circmstance.  

Section 102(a). This amendment makes it clear that the rules gar.  
ernin, what is to be contained in the reorganization plan are thote 
specined in this section; deletes a redundant word; and makes *everam 
stylistic chanoes.  

SubsectionNb). This amendment makes a conforming changce: and 
deletes & redundant crows- reference.  

Section 103. This amendment makes a stylistic change; and znikcs if 
clear that time period limitations are in a correlative not conjunctive 
relationship with each other.  

Section 104 (a). This amendment makes it clear that the requirement 
of providing adequate information about the plan does rnm i,1.'ude.  
information about other plans which may be proposed; and make' 
several stylistic changes.  

Subsection (b). This amendment makes it clear that the disclosur' 
statement which is not subject to otherwise applicable nonbsnkruptcy 
law is the statement required by this section; and that the approval of 
such a statement is not subject to review other than through the proces 
of approval requirei hereunder.  

Subsection (e). This amendment makes it clear that the solicitation 
that is protected by the safe harbor provision is that of a&CcePLazUice and 
rejections of the. pian.  

Section 105 (a). This amendment makes a stylistic change
Subsection (b). This amendment corrects an error in punctuation.  
Subsecton (cj. This amendment corrects several errors in spellinU.  
Subsection (d). This amendment makes a stylistic clangc 
Section 106(a). This amendment makes several stylistic changes.  
Subsection (b). This amendment makes a stylistic change.  
Section 107(s). This amendment makes it clear that a plan may not 

be confirmed unles it and its proponent comply with, rnter alia, all 
applicable provisions of title 11; makes several stylistic change-%; and 
corrects a. spelling and a punctuation error.  

Subsection (b). This amendment deletes an erroneous cross
reference; makes several st•,listic changesi makes it clear in the appli
cation of the absolute priority rule regarding the holders of unsaured 
claims that junior claun or interest holders may not receive or retain 
property under the plan unless those senior to them have been appro
priately dealt with; and makes it clear that in determining the value 
of property interest holders must receive, such value may be based 
upon one or the other of the standards provided for in section 1129 SS(2(c) (i).
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117111d Moto~ Code Is amended by s14).()an3aag~ by sU~tri g out -and
out -estate. and" and laninttfg 9estat Sad =netn "a"I le ereof.  
Of the"aIn 11410Mend BMC 10ot. (a) Sectionin (C) (c( of etide [I 

w. so. geSwum 1106(b) oftiUtle 11 of tOe of the United Sutat coos is amqnded IV 
Unilted Stated COde IS *aMended by tS551t- striking out "the claims or interafts of which 
Ing ". except to the extent that the Court awe" maW Inserting "of claims or interest 
%Kff5 e&1U16 Itas imediately botft~ -any tbaS Is" In lieu thereof.  
othee. . (b) Section 112144) of title 11 of the 

ftc. el. Bection 1107(e) of title 11 ofteVited Statue Code is amended by agirtiang 
united States Code Is amended by insertlne -1mads within the respective periods Specified 
serving lix a ce" immediately after -011% In subsection (e) of Shis &aection- immehl.  

trustes'. atelW after "Ilaerct
5cc 9M. Secm=o 1106 of title It of the *- 8IF 102.44a),e~n12()o~l of 

'United States Code Ui amended by Inserting the United $tausn Cbdo ts anended- % ".0. o request of a party In Intered mand after . (I I by striking out "A" and inserting 
nones sand a bearing.- LRMmedIGlICy after "NotwItlastandialt any otherwise applicable 
"COUrT . 'nOnbaahiptey low. &-in lieu thersort 

Sec. "9. Section 1121(b) oftttitletof the* (2)iapauapasph(l).byiaer~angmeeama 
united States Code to a~mended to read as Umawustely aftetr "classes of claims" and 
follows: Immediately after "507(a) (6) o.cf5bis title': 

"(b) (1) Mtcept where property of the. (3) in paulzaph (S). by striking out 
estate that secures a claim to sold subject to "eai~r' 
section 363(k) or this title. abandonied un0- (4) In paragraph (5). by striking out "4em.  
der sectIon 554 of this tite. or surrendered cutton" and inserting limpiementatlon" in 
to the holders Of much claims, or Is to be lieu theueer: 

gold. abandoned. or surrendered under the (61 in paragraph (5) (0). by Inserting "of" 
Plean- immnuedlately after "waiving"; and "(A) a claim secured by suck proper" (6) In paragraph (6). by striking out 
%hall be allowed or disallowed under section "equity securities" the first: PlaceLit appearse 
502 of this title the same as If the bolder end inserting "common stock" In lieu 
or such claim., bad recourse against the thereof, 
debtor Ott account of such clatim. whether (b) SectIon.1122(b) (2) of title 12 of the 
or not such holder b%4 such remorge. unless Unite States Code Ms amended by striking 
the cIALe Of which Such ClsiM is & part telcts, out -of rejection- and iseritzig 1. rejection.  
by at least lwthir4131s In aMout and moVe or u griment- Io lieu thereof and by "tuk.  
than one-hail In auumber of allowed claims Ing out -under section 165 of this title' 
of much elan, to begoverutd by subparagreph and inserting "undet such eeCtlan" in lieu 
(D) of this paragraph: sand thereof.  

"12) unleas the aggregate value of the Sec. 102. Section 1124 of title 11 of the 
Interests In much property of the holders of Uonitd States Cpde isn amended
luck% Claims is taconeuential. the elans tay (1 by sawendng paragraph 1(2) (A) to 
elect, "s provided under #ubpatsgraph (A) read as follmw: 
Of this P&MMgrl. that Such claims Or such -(A) cures any much default thiat occurred 
ctlass whether or not the holders of such before or after the comomencement of the 
Claims had recourse aginst the debtor ami Case under thbis title, other than A default 
notwithstanding section 500(a) of this title. of a kind specified ia sectilon 865(b) (21 of 
are secured c4aims to the full cztent that this utie.; mad 
such claims are allowed.. (2) In paragraph (3) (3)(1). by striking 

"(2) Tihe provlisala of paragraph (1) (A) of out "and" and Inserting "or" In lieu thereof.  
this s'ubeec:en wre limited to the purpoMe Of 3=c. 104. (a) Section 1125(s) of title 11 
this chapter and such paragraph does not in of h UNited Sut=i Code &s amended
any other way alter. strect. or cea te any 41) In paragraph (1). by Inserting '. but 
right or liability of any other entity.-. need not Include such information about 

SWc. 100. (a) section 1113(s) of title It cc JsTy Other Possible of Proposed plan- Iinme-W 1 the United State% Code iU amended- distely after "plan": 
(2) in paragraph (2). by striking out "is (a) In paragrphk (2) Cal. by insertng 

an Involuntary case originally Commenced -the" lammedlatuly after "with" and 
under 9his chapter" a"d Inserting "arifinatly (a) In paragraph, (a1(). bi-y insrting 
was commenced as an involuntary came under 'or immnediately aster *Wodm"s.  
Ibis Chapter" in lieu thtraot: sad 1byeto 13d o il La h 

12) In Paragraph (3). by striking out 'an United States Coda is amended
Other than" sa" iwrnseti "other than on- snr uec 
ill lieu tberaof. (1) by Inserting "requiredune bs

(b) Section 1112(b) of title 11 of te tiOn (b) Of this eetOW1111 Immediately after 
United States Code is amended- "satmet th frtPlacie It a~ppears and 

(11 in pargrahsp (s). by Inserting "a re. (2) by Inserting ".or otherwise "4kh zoo 
quelit wade fgf* IMMdIAWTel betfre "addle View Of," 1IL1111001tell Itet *6PPeal from".  
tionai'; azd (c) Section 1125(s) of title 11 of the
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967Nx CONWSos HOUSE OF REPRESENTATIV-S I REpOt 
d Se•i "n No. 96-1195 

AN ACT TO CORRE(CT TEC•,NICAL ERRORS, CLARIFY 
AND MAKE MINOR SUBSTANTIVE CHANGES TO PUB
LIC LAW 95-598 

J'tv.r 25. 129O.--.Comintted to the Committee of the Wbole House on the 
State of Me Union and ordered to be printed 

Mr. Roowso, from the Committee on the Judiciary, 
submitted the following 

REPORT 
together with 

DISSENTING VIEWS 

fTo accompany 9. M] 

The Committee vo the Judiciary, to whom was referred the bill 
(S. 653) to correct technical errors, clarify and make minor substan
Live changes to Public Law 93!-9S, having considered the same. report 
favorably thereon with an amendment %nd recommend that the bill 
as amended do pass.  

The amendment to the text of the bill is a complete substitute. their
for and appears in italic type in the reported bill.  

INTROD•oCTI0N 

The Bank-rupty Reform Act of 1978 has now been in effect less than 
one year. It is clear even at this early time in the life of this law that 
technical amendments are required. Errors in printing, spelling.  
punctuation, grammar, syntax, and numeration arose in the bill as 
enacted bcausc of the last-minute process of change through which 
the bill went when considered at the closing sessions of the 95th 
Congress.  

These same last-minute changes also resuteWd in the ennactment of a 
hill that contains incongruent provisions; material that was removed 
from earlier versions remained as either cross -references or antecedents 
for provisions changed or inserted. And, material added often was not 
completely integrated into the total fabric of the bill as enacted.

6~4O0
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Such matters consitute the vast majority of the subject of the Tech
utical Amendments Act. In addition, howerer, them. air '.everal items 
of a substantive nature which are included because: (1) it was intended that the particular subject was to be dealt with at the earliest 
possible time after the enactment of the Rankruptcy Refore Act iri 
crmnection with whatever technical amendments would be considered, 
(2) further conforming changes were found to be neceary to com
plete the legislative work intended by the Bankruptcy Reform Act; 
(3) the treattment of i subject in the Bankruptcy Reform Act ,as 
found to •e incomplete; or (4) there was overlooked some mines .,
relevant matter. In each case the change proposed is con-istent wIt'l 
policies adopted by Congress in its enactment of the Bankrupvt".' 
'eform Act.  

Even with these substantive matters included and noting thAT rl,?' 
are consistent with the Bankruptcy Reform Act, neverthelegs it important to repeat that the Act as amended by this bill cofntint
to repiesent u finely tuned mil balam.,d treatment of the rcpl)cct" 
interests of debtors and creditots. Every cffort has been made 
nbstain from reacting legislatively at every call for change and 
maintain existing poficylintact. At this time, there are known aro:,, 
of bankrnptcy activity which give the Committep concern an, ,,:m.•,.' 
the Committee intends to monitor closely. However. it is also prenv.
tNre to change a statute that hle been in effect for such a short perir.l 
of time where it is rit r,'ally known to wthat extent these com.nern5 ::.  
o:her than transitory.  

BRxxiui-rc" Jv-o's RrrMIRZEXT 

H.R. S200, as reported by the Committee during the 95th Congress-.  
contained provisions to reorganize bankruptcy courts and include them 
within the category of United States courts subject to the qtandarlis 
of Article II of the Constitution. S. 22661 the bill passed by the Senat, 
during the 95th Congress, which eventually became Public Iaw 95-51) (the Bankruptcy Reform Act of 1978), did not contain such prov: 
sions. Numbered among the provisions contained in H.R. 92(k) wo, 
those which would have provided for retirement of bankruptcy judge
When this general subject was resolved between the House* and ti 
Senate. the matter of bankruptcy judge's retirement was elimina I
with the understanding that at the earliest possible time iL would .  
dealt with.  . There are two classes of United States judges: life tenure; and fixed 
term tenure. Notwithstanding, all 'United States judges, for retirement 
purposes, participate in whit loosely may be called "judicial retire
ment." The essential characteristics of this retirement system are - (I 
it is noncontributory; (2) eligibility for retirement at 100 percent ;.' 
the salary a judge received at the time of retirement is based upon thln 
reaching of seventy years of age with 10 or more. years of Lervica.  
or sixty-five years of age with 15 or more years of service; and, in the caw of fixed term judges, (3) provision for 100 percent or less b•nefit, 
in the event of failure of reappointmenL.  

Bankruptcy. judges presently are participants in the cMil s.rvifr 
retirement system. The essential characteristics of this systcr,, ar-..  
(1) it is contributory; (2) benefits accrue at the rate of approximste!-
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96T Com asma} HOUSEOF RESENTATI VES Rj o wr 
Rd _ _ _sion No.W96-119.5 

AN ACT TO CORRECT TECHNICAL ERRO)RS, CLARIFY 
AND MAKE MINOR SUBSTANTIVE CRANGES TO PUB.  
LIC LAW 95-598 

Jt'LT 2.5. 199O.--Committed to the Comrmittee of the Whole House on the 

State Wif the Uolon and ordered to be printed 

Mr. Hotoso, from the Committee on the Judiciary, 
submitted the following 

REPORT 

together with 

DISSENTING VIEWS 

fTo oeeompany S. M] 

The Committee on the Judiciary, to whom was referr#d the bill 
(S. 658) to correct technical errors, clarify and make minor substan
tive changes to Public Law 95-598, having considered the same, report 
favorably thereon with an amendment and rocommend that the bill 
ns amended do pas8.  

The amendment to the text of the bill is a complete substitute there
for and appears in italic type in the reported bill.  

INTRODUCTON 

The Bankrupty Reform Act of 1978 has now been in effect less thLa 
one year. It is clear even at this early time in the life of this law that 
technical amendments are required. Errors in printing, spelling, 
punctuation, grammar, syntas, and numeration arose in the bill as 
Anacted because of the last-minute process of change through which 
the bill went when considered at the closing sessions of the 95th 
Congress 

These same last-minute changes also resulted in the c.ractmeut of a 
bill that contains incongruent provisions; material that was removed 
from earlier versions remained as either cross-references or antecedents 
for provisions changed or inserted. And, material added often was not 
completely integrated into the total fabric of the bill as enacted.
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2 percent per year for each year of service; (3) benefits are avaiLable 

only after tie participant has reached the age of sixty-two years; and 
(4) there is an 80 percent cap on the amount of benefits receivable. The 

civil service retirement system does not provide in equitable basis for 
retirement for bankruptcy judges vis-a-vis other United States judpN.  

The civil service system is predicated upon an individual'•, comilng 
to work for the Federal government at an early age, usually in a 
person's early twentim The average age of bankruptcy judges ascend
ing to the bench is forty-five.  

The overwhelming opinion on this subject, indudiug that of the 
Judicial Conference of the United States, is that bankruptcy judges 
should parLicipate in the judicial retirement system. Dif.erences of 

opinion exist regarding the extent to which credit for serTice should 
be -iven for service as a bankruptcy judge during the transition period 

(that time between the enactment of the Bankruptcy Reform Act and 

the taking effect of the new bankruptcy court created under that Act) 

and for service as a rcferee in bankruptcy prior to the enactment of 

the Bankruptcy Reform Act. This bill strikes a comproninic between 

tho position of giving such judges IUO percent crudit for all such prior 
service and only allowing the participation in the judeir.a re.tirement 
Eysteni based upon service on the new court beginning Apri t1, 19b4.  

A complicated formula with a number of conditions and limitationz 
has been created. The objective of this sheme is to not only provide an 
equitable b;asis for bankruptcy .ud-a"' retirement., but Lbýo to ACT as an 

incentive to keep on the bench the experience and ability of bankruptcy 
judges presently sitting. It is also important to understand that the 

system by which bankruptcy judgs will be chosen has been cnged 
by the Bankruptcy Reform Act. This change will undoubtedly have an 
adverse effect upon the ability of bankruptcy courts to retair. some 
of the most knowledgeable and experienced of the bank-ruptcy judge.  

Under the law that was repealed bY the Bankruptcy Reform Act, 
benkruptcy judges were selected by the judges of the United States 
district coot, for the district wherein the bankruptcy ,Ldge would 

serve. Under the Bankruptcy Reform Act, bankruptcy judges will be 

nominated by the President. This change should not, in the best of anl 

possible woilds, have the effect of displacing such experienced and 
knowledgeable judges. However, as thus can be the case. enhancing 

bankruptcy judges' retirement will be an incentive for judges to seei 

presidential appointment and remain on the bench for a longer period 
of time.  

The numerator for computing the amount of salary payable tr a 

jtdge who i!• not reappointed at the end of his term is changied from 

'.ixteen year, to fourteen years to conform to the ts.ri ff office of a 

bankruptcy judge appointed under the Bankruptcy Reformi Act.  

Incumbent. bankruptcy judges are given full credit for all service 

prior to April 1, 194, for the purpose of determining eligibility for 

benefits. but the rate of accrual of salary payable to a ankruptcy 

judag upon relinquishing office by resignation or upon failure of reap

pointment is substantially less for service pnor to November (, q78.  
the date of enactment of the Bankruptcy Refom Act.  

The formula for computing the raMt of accrual of salary paysb, to 
a bankruptcy jude upon relinquishment of office, if he mnet-s the age 
and length of service requirements for benefits, is /V2S for service • a
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nkrupt judge prior to November 6, 1978 and 1/14 for service a a bakruptcy judge on and aftar that date. The diference in the rate of accrual of benwits for service as a bankruptcy judge prior to Novenber 6, 1978 and for such Pervice therafter is adopted in recognition of the fact that the duties and responsibilities of the office of bankruptc judge aad the stature and jurisdiction of thz bankruptcy court were greatly enhanced by the Bankruptcy Reform kct of 1978. The 1,14 formula will app) to all service as a ban•ruptcy j-dge i o 

•~ 
u 

yno 
to 

uabnku u April 1,1984 by a tonkruptcy judge who is reappointed alter that date if such a judge continues in service as a bankruptcy jud. for a perid offive years after the date of his reappointment or until he attains the age of seventy years.  
Lpcoa enactment of this bill an incumbent bankruptcy judge who is or may become eligible for benefits under section 37o of title 28 uf the United States- Code may elect coverage under that section without It.gar to the data of such eligibility. To prevent SO-called double,rping, the election of benefits under section 373 voids the annut rg ta of bf J ,tkrupwy judge under any other Federal employee pe,.  sion plan.  

*An incumbent bankruptcy judge who has elected the beneit. ol sction 373 of title 28 of the United States Code, but who has not attained the age of sixty-five years prior to April 1, 1984, forfeits all rights to future payments under that section uidess such judge hla tiled with the Presidetit, the President of the Senate, and the Direcwr of the Admninistrative Office of the United Stares Courts before Apri i:..  1984, a written notice agreeing to accept appointment as a harli'uptc'.  judge after such date and, if ofered such appointnent, accepts suc,, appointment.  
The right of incumbent bankruptcy judoes who meet the le.oth oi service requirvmments of section 373 of title 28 of the Unitedrllztarý Code, to resign and receive paymentiq under that section prior r" April 1, 1984. is restricted to two categories of judges-.--(i) those judges who have attained the age of seventy years, and (2) any judge who has attained the age of sixty-five years and provides the Dhirector of the Administrative Office of th, United States Courts a certificate of disability signed by the chief judge of the circuit. Otherwise, incumbent bankruptcy judges are precluded from receiving benefitunder the section prior to April 1,1984.  

Upon enactment of this bill, incumbent bankjruptc Jud * will hecore judges of the United States, which would ordinarify rnlk' them ineligible for continued coverage under the Civil Service. Retirement systemr. However, the right of a bankruptcy judge continued in office by section 404(b) of the Bankruptcy Reiorm Act of 1978 to retain coverage under the Civil Service IRetireureat systern is preserved until such time as he elects coverage under section 37.1, of title 28 of the United States Code. -L 
The term "bankruptcy judge" is defined to include a reforee il .ankruptcy to make it clear that all service as a referee in baikruptei is includible forpurposes of this section.  
A definution of "reappointment" to include appointment to the new .ank ruptey court which comes into existence oi April 1, 1984, is .ncluded to make clear the fact that incumbent bankiruptcy judges, ,-hose terms expire at the end of the transition period, who are no:
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appointed to tho new court by the President immediately following 

the transition period are deemed to have failed of reappointment for 

the! purposes of this section.  

Ine word "retires" and "retirement" are used in this section in a 

broad generic sense and are intended to include voluntary resignation 

or involuntary resignation because of failure of reappointment.  

An incumbent bankruptcy judge who, after continuing to serve 

throughout the transition period, fails of reappointment, aud who al 

the time of relinquishing office has fourteen or more years of service 

as a bankruptcy judge, is eligible to receve benefits under this sec

tion before attaining the ae of sixty-five years. However, the salary 

payable to such judge shall be reduced by one-sixth of oiie piercent 

Tor wach full month such judge is under sixty-five years of a" it tiie 

time hu relinquishes office.  

MUX•zaxi ,1 F•nAWCIW 

In structuring the Bankruptcy Reform Act. one of the objeetb,'eS.  

simplification, was achieved by consolida.ting into one chapter , I 1) .2 

number of the previously separate provisiors, dealing with rerganw

2ations. Now, there are only four distinct types of proceeding.s under 

title 11: liquidation, under chapter 7; ad j ustment of debt- of a 

municipality, under chapter 9. reorganization, under chapter i 1 and 

adjustment of debts of individual, with regular income,. un.der :hap 

ter 13. This organizational arranoement, however. requirec thnat tme 

general provision-, contained in c;a;pters 1, 3, and 5 either be mnade 

applicable or inapplicable, as was appropriate.  
UuP such provision, contained in section 552, deals with the post

petition effect of a security interaL. r, arriving at the treatment •f 

this subject as it did, the Bankruptcy Reform Act expressed the gen

eral policy that upon the filing of a. petition in bankruptcy, except for 

proceeds, there would be no post-petition effect of a. security_ iz.tereL..  

The central frame of reference for this decision was c;mnircial 

transactions and the recognition and acceptance of after-acquirex| 

prolxzty clauses by the Uniform Commercial Code (adoptetd u,.ier

.Ally by the States, with the exception of Louisiana). This pro':isiun 

was made applicable to a proceeding under chapter 9.  

.Alter the enactment of the Bazikruptcy Ref onri Act., amcntiorn was 
called to the fact of ti.s applicability and that as a result. vxtain 

municipal bondholders interests in specific funds might be jeopar

dized in the event of the filing of a petition by the municipality •'•de.r 

chapter 9. Revenub bonds issued by a municipality are in effct. longer 

term secured obligations, the security for which is a speeiic f und (s).  

The bond indenture is the security agreement setting forth the ýWcu

rity interest which, invariably, contains a provision for the repayen-:" 

of the bond obligation from a specific fund(s) as such fundI.s),. i, 

generated from tune to time- Therefore, with section 552 applitalo 
in a chapter 9 proceeding, upon the filing, of a petition by a mun

cipality, bondholders' rights to the specific fund(s) would be im
paired.  

S. 658 as enacted by the Senate contains a provision, a new section 

928, designed to overcome the potentied limiting effect section 55; 

would hav• on municipal rrvnue bonds in the event of 6up fili.., o•
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a petition by a municipal issuer of such securities. Because this San
ate-proposed section 928 deals -only with traditina revenue bonds 
"Iad. not other forms of mnnicipally imued ecurities secured by 

specified funds, concerrn was raised that the Senate's section 9148 
of S. 6.was not adequate. In seeking to eliminate soction 552's limit.  

ing effect upon all Municipal securities secured by specified fun4 
whether of the traditional revenue bond type, or some other Lype.  

thek Cammittee sought a way to do thiS without Placing itself in. the 
position of making any expres representation to States and. munci
palities regardin- the character or quality of their securities under 

non-bankruptcy law. The Committee believes that it wa.u not the 

intent of Conjr in the enactment of the Bankruptcy Raform Act 

of 1978 to ma &e any such representations. Therefore, it has chosen 

to deal with the limiting effect of section 552 by deleting the refertcc 

to it from section 901, removing f om application in a chapter D pro

ceeding the operation of that section.  
Furt-her, the Committee believes that it was not the intent of Cou

gress in the enactment of 517 (e) (3) to penalize holders of municipal 

securities which are secuz'ed by fut.re receipts of the issuer. The 

deletion from .,ection 901 of the reference to section 547(e) (3) w.)1;ld 

axoid allowing such payment-s to be cla~sified as voidsblc prefcrcnreL 

under Wetior r-U7.  
Sla, 1mo1rva/,CoMuoomn B~o•.nn i 1'iOn.  

Prior to the enactmecnt of the 11ankruptcy Reform Act. special 

provisions existed in dte bankruptcy laws for liquidations of stock

brokers. Much of this prior law served us the basis for what haý he 

come subchapter III of chapter'.7 in the new Bankruptcy Code. The 

new subchapter IN'. dealing with commodity broker liquidations, is 

new and not based upon any prior treatment under the repea•ed 

Bankruptcy Act. The•e subchapters were intended to provde coin

parable treatment for stockbroker ancl comnodity broker liquids

tions. Moreover, it also was intended that in the event of a bankruptcy 

involving such an entity, the. operations of the respective sm.uritie 

and commodities markets would be affected only mininmaily, i.e., thax 

the financial failure of any one such entity would not have such U au 

affect upon an entire, marketplace so as to pose the potential for a maa

sive disruption of the entire indust•y. However, quite soon after the 

enac-tent of the Bankruiptcy Reforms Act it was hrought to the 

Committee's attention that the provisions in subchapters III and IV 

fell short of their intended mark. In short, thz intetrity of the securi

ties and commodities markets was not adequately protected; and 

there was not comparability between the provisions of subchapter-i 

III and IV.  
There are a number of provisions in the bill which pertain to s,-k

brokers, securitiea clearing agencies& commodity broker.- and f or

ward contract merchants. These are intended to clarify the app) ira

tion to these entities of certain provisions ontasined in the Bankruptcy 

Reform Act. The Bankruptcy Reform Act provides a number of 

protections to commodity brokers and commodity clearing orgi_

tions, and several amendments have been made to clarity that thee
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S... .. : .... a- ppo~ly to stock-brokers and seurities 

same protectios are intended to app, y o ,o ,ond is toe ure

Clearing agencies. The overall turpose of thee provisio 

serve the financial integrity• o the. nation's Commodity and scur 

ties markets.  

Provision was also necessary to clarify that the 11utoWnib "tY po 

vision does not affect the setoff of mutual debts and claims whiX; 

reia t commodity contractr, forward conftacts, ]ewVIdi'. trnsDc

tion .or securities Contrcts; nor does it prevent setoffs against cus

tomer property held by a commoaditY broker, forward contract mer

chant, stockbroker or securitia Clearing age--Y for claimS which 

are margin or settlement payments.  

Related amendments also preserve the contractzll rights f stock

rolkers, securities clearing agencies, commodity brokers and forward 
},•-l~rS.secrites ~e~rt•. a .. deto' ..... unt. not-wit~h-Atlnaini 

Contract mercdants to liquida a...... oth t.r owito f FeheIrgf

the automatic stay of Section -362, or any other proviutonrozedder 

or State law or court order, unless the court ode iI thO . unet 

the Securitips Investor Prot ction Act of 1970 (153.S.-. ,oeo_ ,.  

seq.) or is required because of A. threat to the national secnr:iy., 

Io Subchapter III, Ste on U has been amended 1o "iv' he SeclTr

ities. and Exchange Commission the power to &pproe sThcifis. trhni 

t be aVoided by the trust,". This .. uthoritv 
fels so approve~d may .no.ý . -*~ ommodit-v I; utur's Trmd

correspondS to the authority gven to the C..  

ing Coinrnission in Section 764 (b).  

in Subchapter IV, the definition of "customer" la-a been L.endetni 

to delete the reference to debtor and substitute in iL- place " broader 

reference. Under the previous definition. only an entitv -hlicl, 

a debtor could have a customer. Such a result would haLTc de.aeLtee 

the broad protections intended to be provided b) i.,, A,:Y Oteri' 

clarifying amendments have bien made to several of the F,'.finitions 

to be sure that if trading in commodity options is approvvl by th' 

CFTC, such trading will be included within the scope of S.....1P 

IV provisions.  

It is also made clear that the trustee may not U void ( s a preferene 

or fraudulent transfer, a mar. n pa• ente•,- posit or teat.eotracft In .V 

inent made by or to a comlnod ;ty broker, forward ,ontract inewrchal.  

,.to.khroker or securities clearing agenCy, unless the pay-vlflt iiq 1X45 

made and received with intent to defraud.  

Finally, Subchapter of ch pter 7 bas been amended :D clard'dv 

that the proprietary accoun of commodity brokers art not. enuied 

to share in any distribution from the cuStomner property estau U11n6 

such time as all other customer net equity claims have 'rvn psid 

in full.  
TAx. PROVIsioNG 

The Bankruptcy Reform Act's rtpeal of the f ormer Bankru-ptcV Acrt 

removed from applic.bi•i•Y the specal provisions for trestment of tax 

consequences of transactionS ariM in a bankruptcy rnteit Thi s 

wascdone with the view that son after the enctment of the Bank

Act there would be considered banrrutPy A. taX legit•i'l 

"t-on. However, to inlitiate the prosess whereby , MCI ts6 legislat1o 

would be considered, there was included n section 346 a- number O 

provisions designed to identify a basis upon which tit conseqUence 

could be determined.
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Withi the consideration of the Tedmical Amendments Act, this tax 
legislation has not yet been fully considered and the provisiorks of w•e.  
tion 346, therefore, exist in a vacuum.  

These sect-ion 346 provisions are being removed with the intention 
that (1) there should be a uniform treatment of tax con.,ii,,wnces in 
bankruptcy under both State and federal law, (2) federal tax legisla
tion should be considered at the earliest possible time, and (3) until 
such legislation is enacted it is most desirable that tax conmequences of 
bankruptcy should be dealt with as they were under the former Bank
ruptcy Act 

Sz rrox-zY-Szcwoo Aw," ars 

Section I(a). This amendment deletes a redundancy.  
Subsection (b). This amendment corrects a typographical error.  
Subsection(c). This amendment corrects the cross-references idez

tifying the types of claims to be treated as pre-petition clainb to. i,[
elude certain preconversion and co-debtor cXlims.  

Subsection(d). This amendment corrects an omission by p)iovidingl 
the connective to assure that "entity" is defined to includl all of the.  
types specified.  

Suhwcwtion (e). This amendment corrects. a typographical error.  
Subsection (f). This amendment to the definition of "insolven-" 

with reference to a partnership clarifies that it is the general partni: 
nonpartnership property that is the subject of valuation eliminatiii 
the ambiguity presented by the use of the term "separate" which allow
ed for the reference to noncommunity property in a commumity prop
erty stae; substitutes tte indefinite article with reference to the i.y !• nf 
pr=perty excluded from the valuation; and adds a cro s-reference to 
include all property appropriately to be ezcluded from the valuatior.  

Subsection (g). This amendment redesignates paragraphs (351, 
(36), (37), (38), (39), and (40) to allow for the addition of t,,o neW 
definitions; and adds as one of the new paragraphs a definition for 
"securities clearing agency" to facilitate the treatment of stockbroker 
bankruptcies under subchapter III of chapter 7.  

Subsection (h). This amendment clarifies that thG term "s.curity" 
is applicable to the designated contract or interest if such is requir,..  
to be the subject of it Securities Act registration statement whether 
or not it is so subject.  

Subsection (i). This amendment corrects the name of a type of cc:.
tract excluded from the definition of "security".  

Subsection (j). This amendment makes a stylistic change in thc 
cross-reference; and clarifies that the contract or certificate excluded 
from the definition of "security" is not required to be the subject oi 
a Securities Act r stration statement wheher or not it is so subject.  

Subsection (k). This anmendment adds a new paragraph which pre
vidm a deflnition iar "Stat". primarily to assure tha residents and 
domiciliaies of Puerto Rico can become debtors under title -11.  

Subsection (1). This smendmen-t.maes a stylistic change.  
Subsection (m). This amendment makes a change in punctuation to 

allow an additional paragraph to be added.

FROM
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Calendar No. 102 
98TH CONGRISS SENATE Rra 

It Sadon No. 9&-65 

OMNIBUS BANKRUPTCY IMPROVEMENTS ACT OF 1983 

Am=. 26, 1983-Ordered to be printed 

Mr. T•URMOND, from the Committee on the Judiciary, 
submitted the following 

REPORT 

[To accompany S. 4451 

The Committee on the Judiciary, which considered the bill (S.  
445) to make certain substantive changes to Public Law 95-598, the 
Bankruptcy Reform Act of 1978, having considered the same, re
ports favorably thereon a-s amended and recommends that the bill 
as amended do pass.  

I. PUR.POSF OF THE [L.  

The purpose of the bill is to make certain substantive changes in 
Public Law 95-598, the Bankruptcy Reform Act of 1978.  

.I. N"rRODUCfrON AND ugS'ORY or T*M BLL 

On July 12, 1978, the Committee on the Judiciary reported S 
2226, the Senate version of the Bankruptcy Reform Act of 1978. On 
September 20, 1978, H.R. 8200, with further amendments, was 
passed again by the House. On October 5, 1978, the Senate re
pawsed H.R. 8200, with additional amendments. Finally, on October 
6, 1978, the House accepted the final Senate changes and cleared 
the bill for signature by the President. On November 6. 1978, Presi
dent Carter signed the bill and it became Public Law 95-598. On 
October 1, 1979, Public Law 95-598, styled the Bankruptcy Reform 
Act of 1978, went into effect.  

In the 97th Congress, the Subcommittee on Courts, chaired by 
Senator D6e," held general oversigbt hearings on the Bankruptcy 
Reform Act of 1978 on April 3 and 6, 1981. As a result of those 
hearings, numerous amendments, largely technical in nature, were 
proposed which were passed by the Senate as S. 863, the Bankrupt
cy Amendments -Act of 1981 on July 17 of that year. Additional 
hearings were held on October 29, 1981. During the course of these
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comparative performance of courts in cases filed under the respec

tive chapters of the Codc.  
In an effort to begin compiling comprehensive comparative sta

tistirs which would provide the Congress with more complete infor

mation concerning the performance of the courts in the respective 

judicial districts, the bill contains a directive to the Director of the 

Administrative Office of the United States Courts to begin assem

bling information concerning assets and liabilities of debtor; 

amount of debt discharged in cases under each chapter of title 11; 

the total amount of disbursements to creditors oy the bankruptcy 

courts, and time elapsed between case filings and payments to 

creditors.  
All of the information required to be collected under Subtitle 

"E" of the bill would be available from records which will be avail

able in the bankruptcy courts from petition and motion filings, and 

it is the belief of the Committee that the compilations requested 

will pose no unmanageable burden upon the Administrative Office.  

The Director, of course, has complete discretion in establishing the 

procedures by which the information shall be gathered.  

I. TECHNICAL AMENPMF.NTS 

On July 12, 1978, the Committee on the Judiciary reported S.  

2266, the Senate version of the Bankruptcy Reform Act of 1978. On 

September 7, 1978, the Senate took from the desk H.R. 8200. the 

House version of the Bankruptcy Reform Act of 1978, struck the 

text of the bill and inserted in its place the text of S. 226G and 

passed the bill as amended. On September 20, 1978, Hi.R. 8200, with 

further amendments was passed again by the House. On October 5, 

1978, the Senate repassed H.R. 8200, with additional amendments.  

Finally, on October 6, 1978, the House accejpted the final Senate 

changes and cleared the bill for signature. On November 6, 1978, 

the bill w.s signed intn law with the deignation Public Law 95

598, the Bankruptcy Reform Act of 1978.  
Since the date of passage of the Act, judges. scholars, and bank

ruptcy practitioners have reviewed its provisions and numerous 

technical amendinents and minor substantive changes have been 

suggested to clarify the intent of Congress.  

On March 14, 1979, Senator DeConcini introduced S. 658 which 

embodied many of those recommendations. After additional revi

sion, S. 658 was reported out of the Judiciary Committee on August 

3. 1979, passed by unanimous consent of the Senate on September 

7, 1979, and sent to the House. On September 22, 1980, the House 

with further amendments passed S. 658 by unanimous consent. On 

December 1, 1980, the Senate made additional amendmentsc to the 

House-passed version of S. 658 and passed it by unanimous consent.  

On December 3, 1980 the House with further amendments assed 

S. 65• by unanimous consent. On December 9, 1980,. the t _nate 

wifh-•lfui-ther amendments reintroduced the bill as S. 3259 and 

passed it by unanimous consent. Since the House during the re

mainder of the 96th Congress took no action on the final Senate 

changes, the bill was not enacted into law.  
In the 97th Cg , on April 2, 1981, Senator Dole, with Sena

tors Heflin and DeConcini as cosponsors, introduced S. 860. which
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embodied all of the provisions of S. 3259, as passed by the Senate 
on December 1, 1980, with a few minor changes. On April 2 and 6, 
198], general oversight hearings on the Bankruptcy Code Were held 
by the Subcommittee on Courts, at which time testimony in sur
port of the bill's provisions was received.  

On July 17. 1981, S. 863 was passed by the Senate. However. nD 
action was taken on the bill by the House during the 97th Cw,
gress.  

On January 24th, 1983, further hearings were held on needed 
amendments by the Judiciary Subcommittee on Courts. At the co:,
elusion of hearings, Senator Dole introduced the substance of S.  
863, with additional provisions, as Subtitle I of the Committep bil: 

Significant provisions of Subtitle I are discussed in the sec:tion-il 
arialysi6 which fonows this summary of the bill content.s.  

IV. SUMMARY AND SECTTONAL ANALY3MS OF THL kZI.L, 

A. SUMMARY 

The bill is divided into ten subtitles, the content of which -re ;.  
follows.  

Subt. A: Consumer Credit Amendments. Reformed procedures 
lating to consumer debtor cases.  

Subt. B: Grain Elevator Bankruptcy Amendments. Text 14 ,irav.,LI 
from S. 3037 in 97th Congress. Provides procedures for expedi' 
abandonment of grain from bankrupt elevators.  

Subt. C: Shopping Genters Bankruptcy Amendments. S. 221,7 mn 
97th, S. 549 in 98th. Establishes a timetable within which trustee 
would have to accept or reject leases on shopping center properuct 
in bankruptcy, and other purposes.  

Subt. D: Drunk Drwers' Nondischargeabdbty of deht. S 21559 it 
97th Congress. Prohibits. debts incurred as a result of an anc. • f 
drunk driving from being discharged in bankruptcy.  

Subt. E: Beferee's Saia'y and Expense Fund A rn ,,d!•.  
(Drawn from S. 863 in 97th Congress). Corrects a drafting erroi ,i 
the 1978 Act which requires a handful of corporate debt.rb :" 
bankruptcy to continue making payments to the non-exiitenm fun-i 

Subt. F: Repurchase Agreements Amendments. Proposal of •,I• 
Federal Reserve Board, which exempts repurchase agreefner.'-.  
from the automatic stay in bankruptcy.  

Subt. G: Tineshorinrg AgreemenLt Amendments. S. 302' in ihn 

97th Congress, S. 492 in the 98th. This subtitle provide-, that zx
sons who hold timesharing agreements shall be granted n lien ;:.  
the property involved when the timesharing contractor goes bank
rupt and the trustee terminates the timesharing contr.I-t ard 
other provisions.  

Subt. H. Bankruptcy Oversight. This subtitle directs the Aci,&ifb

trative Office to collect information on bankruptcy flling5 rqag2rr 
ing levels of debtor income and assets, debtor living expenses, anc 
total amounts recovered for creditors in proceedings under Chap
ters 7, 11, and 13. This information will assist Congress in ena.i " 
ing the functioning of the bankruptcy system.  

Subt. I: Technical and Clarifying Amendments. The hulk 4.  
provisions in this subtitlc arc drawn from S. Ft03. which , ,
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97T OwauSISENATE J 1FEror ]7M ,eoNo. 97-4150 

BANKRUPTCY AM1ENDMENTS ACT OF 1981 

JULT 10 1 iegihiative dGy, JUlT 8). 19S1.--Ordertd to be Printed 

Mr. Tr•tvycwoxr), from the Committee on the Judiciary, 

submitted the follo wing 

REPORT 
(To accompany S. 8631 

The Committee on the Judiciary, to which was referred the bill 

(S. 863) to correct technical errors, clarify, and make minor substan

tive changes to Public Low 95-598, the Rankruptc; Reform Act of 

1976, having considered the same, reportz favorably thereon wit,, 

amrlendrments and recommends thet the bill as amended do pass.  

Prmpogsr or Tim. AmE•,"DMaN'T 

The amendment is an amendment in the nature of a substitute and 

its purpose is identical to that of the bill as introduced: To correct 

technical errors, clarify and make minor substantive changes to Public 

IAw 95-598.  
PuwEr or Tm BILL 

The purpose of the bill is to correct technical errors, clarift and 

make minor substantive changeb in Public Law 954-98, the flank

ruptcy Reform Act of 1978.  

IWYRODUCTrOo 

On July 12, 1978. the Committee on the Judiciary reporteAl S. 2266.  

the Senate version of the Diankruptqv Reform Act of 1978. On Sep
to.mber 7, 1978, the Senate took from the desk H.IL 8200, the House ver

sion of the Bankruptcy Reform Act of 1978, struck the text -of the 

bill and inserted in its place the text of S. 2208 and pased the bill 

as amended. On September 20,1978, H.R. 8200, with further amend

ments was wassed again by t6e House. On October 5. 1978, th;. Senatte.  
repassma H.R. 89200, with additional amendments. Finally, on Octa

ber 6. 1978, the Rouse accepted the final Senate changes and cleared
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the bill for signature by the President.. On November 6, 1978, President Carter signed the bill and it became Public Law 95-598. Judge. scho!rs and bankruptcy practitioners have reviewed its provisions and numerous technical amendments and minor substantive changes to mrke clear the intent of Congress havow been suggested to the Committee.  
On March 14, 1979, Senator DeConcini introduced S. 658 which em.  bodied unny of those recommendations. After additional revision, S. 658 was reported out of the Judiciary Committee on Aueust 3. 1979, passed by unanimous consent of the Senate on September 1. 1979, fnd sent to the House. On September 22, 1980, the House with further amendments passed S. 658 by unanimous consent. On December 1, 1980, the Senate made additiona] amendments to the House-passed -erSion of S. 658 and peassea it by unanimous consent. Oni Decmiber S.  1980, the House with further amendments passed S. 658 by unanini ou consent. On December 9, 1980, the Senate with further arnondmeaLs reintroduced the bill as S. 3259 and pawsed it by unanimous rotv,::nt.  Since the House during the remainder of the 96th Coan took no action on the final Senate changes, the bill wns not .ancteo into lI,.  In the 97th Congresi, on April 2, 1981, Senator Dole, with Senator.  Heflin and DeConcini as cosponsor., introduced S. 863, which ern bodied all of the provisions of S. 3259, as passed by the Senate rn December 1, 1980, with a few minor change& On April 3 and 0. If~i, general oversight hearings on the Bankruptcy Code were hld 4 by Subcommittee on Courts, at which time testimony in support of rhý bill's provisions was received.  

Srcon.-nr-Sxmrox AALezs---Tr-LE I 
Tho amendment. contained in title I make amendments to iitik J of The Bankruptcy Reform Act of 1978, Public Law 95-598 ("the Reform Act"). In this title all 5ection references within the ,P.cti,)n and subsection descriptions of the amendments will be to tit!- I of the Reform Act unless otherwise indicated.  
Section 1(a). This section deletes a rednndanev. "Substantially all the property of the debtor" includes all of the property of th.ý dibt,,r and "all"can be deleted as redundant.  

Subsection (bW. This amendment corrects a typographical erro:.  Subsection (c). This amendment cross-references two additions] 
sections to complete the intent that claims fixed after the filing of the petition are to be treated as pre-petition claims, and delett-es 
the reference to present section 502(i), which is in effect rqp.etd by section 30(g) of the bill.  

Subsection (d). This amendment corrects a typographical err,ir in definition of "entity".  
Subsection (e). This amendment corrects a typographical error 

in the definition of "individual with regular income".  
Subsection (f). This amendment to the definition of "insolve,: r" with respect to a partnership, clhrifies that "separate" as used In the definition refers to the general partners' nonpartnershii, prop.  erty, and removes the ambiguity that it might refer to his nor

community property in a community property estate.

F R Or
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lit 'eworn No. 97-150 

BANKRIUPTCY AMENDMENTS ACT OF 1981 

Jt7LT 10 Uegisbatire d46Y, TI.r .). 1981.--Ordered to he printed 

Mr. 3ItunurO.xD, from the Committee on the Judiciary, 
submitted the following 

REPORT 

(To accompany S. 8831 

The Committee on the Judiciary, to which was referred the bill 

(S. 863) to correct technical errors, clarify, and make minor substan
tive changes to Public Law 95--598, the Bankruptcy Befonu Act of 

1978, having considered the same, reports favorably thereon 'with 

aniendments and rr-ommends that. the bill as amended do pass.  

?UmREosr THE AOF cUCE 

The amendment is an amendment in the nature of a substitute and 

its purpose is identical to that of the bill as introduced: To correct 
technical errors, clarify and make minor substantive changes to Public 
Law 95-598.  

PMu, osz Or TIZ BI•L 

The purpose of the bill is to correct technical errors, clarify and 

niake minor substantive changes in Public LAw 95-598, the Bank
ruptcy Reform Act of 1978.  

Iirritoouclow 

On July 12, 1978, the Committee on the .Tudiciary reported S. 22".  

the Senat version of the Bankruptcy Reform Act of 1978. On Sep

tember 7.198, the Senate took from the desk H.IR 8200, the House ve r

sion. of the Bankruptcy Reform Act of 1978. struck the text of the 

bill and inserted in its place the text of S. 2266 and passed the bill 

as amended. On September 20, 1978, H.RL 8200, with further amend

ments was passed aglin by the House. On October 5, 1978. the Senate 
repassed H.R. 8000, with additional amendments. Finally. on Octo

ber 6, 1978, the House accepted the final Senate changes and cleared



FROM (TUE) 1. 8' 02 11 09 ST. 10:59. NO. 4861385643 P 35 

15 

standards of 1103(b) has meant significant hardship to creditorm in 
retaining the best, most informed counsel. Experience under the Code.  
particularly in riral arens, has showrn that the cure for the potential 

couflict has been at gr'at cost and is in all likelihood worse than the 

diseale. Present 1103(b) is awt evxample of paternalism on the part 
of the Federal Government that is hardly needed in the context of 

,hapter 11 bankruptcy proceedings between buyinessmen dealhing at 

arm's I ength.  
As a result of oversight hearings that dealt in part with this pro

vision, the committee concludes that 1103(b) should be modified. As 

presently wrritten, 1103(b) (1) assumes a conflict that usually does not 

exist (and which professional rules of ethics already ban), (2) ex

cludes from administration of the bankruptcy estate those profession
als who arc most experienced and knowledgeable ahbut the estate (i.e., 

those who are already r.presenting individual creditors) ; (3) inhibits 

Wxpeditious bankruptcy admininiitration and increases the cost of ad

ministration; and (4) may inhibit out-of-court settlements which 

•hnuld be encouraged.  
The Committee feels the amendrumiet adequately mncets t6me concerns 

of those who see a potential for conflict by precluding dual representa

tion by those who have an adverse interest. The courts arc fully capable 

of m. kinA this determination The Committee al.bo feels that merr 

representation by a person of one or more creditors of the same class as 

are represented by tt creditor,' committee also represented by that 

person shall not per se constitute the representation of an adverse in

teret. The court should not presume to kno" better than the affected 

rreditors except in clear instances of potential irmproprietv.  

Subsc~tion (b). Paragraph (1) inakes clear ttat tlte creditors 
committee is not required to make recomnendatiomns with re•pct 

to the. plan and may solicit rejections as wvell as acceptances. Para

graph (2) deletes redundant languae in section 1103(c).  

Section 95. This amendment makes a necesmary grammatical change.  

Section 96. This amendment gives the court explicit power to regu

late the duties of an examiner.  
Section 97. This amendmelit makes clarifying chauxjtes.  

Section 9R. This amendment makes a clarifying change. The court 

may not ex parte order the trustee or debtor in posesion to cease oper

ating tho debtor's businem.  
Section 99. ThLs amendment makes clear that a deficiency claim will 

bo eliminated only when tho secured creditor has had an opportunity t'n 

credit bid the claim. The amendment adds abandonment or surrender 

of the collateral to the secured creditor as the possible events that would 

eliminato the deficiency claim.  
Section 100(a). This amendment makes a technical clarifying changi, 

and corrects a typographical error.  
Subv.ction (h). This amendment makes stylistic changes.  

Section 101(a). This amendment makes a grammatical change.  

Subsection (b). This amendment makes a technical stylistic 

change.  
Section I02(a). Partrphs (1) through (5) make technical styliStic 

Change,. lParagraph (6) makes clear that preferred stock without vot

ing rights can be issued under the plan and the prohibition against 

issuing stock that cannot be voted extends only to common 6tock.
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gem Co24c22OS SENATE f REPOR.T 

Iit &Seion No. 98-65 

OMNIBUS BANKRUPTCY IMPROVEMENTS ACT OF 1983 

AeR. 26, 193---Ordered to be printed 

Mr. THuRmoKD, from the Committee on the Judiciary, 
submitted the following 

REPORT 

(To accompany S. 445] 

The Committee on the Judiciary, which considered the bill (S.  

445) to make certain substantive changes to Public Low 95-598, the 

Bankruptcy Reform Act of 1978, having considered the same, re

ports favorably thereon as amended and recommendss that the bill 
as amended do pass.  

I. PURPOSE OF THE BILL 

The purpose of the bill is to make certain subgtantive changes in 

Public Law 95-598, the Bankruptcy Reform Act of 1978.  

IL r=21ODUCT!ON AM HISTORY OF THE 

On July 12, 1978, the Committee on the Judiciary reported S.  

2226, the Senate version of the Bankruptcy Reform Act of 1978. On 

September 20, 1978, H.IL 8200, with further amendments, was 

passed again by the House. On October 5, 1978. the Senate re

passed H.R. 8200, with additional amendments. Finally, on October 

6, 1978, the House accepted the final Senate changes and cleared 

the bill for signature by the President. On November 6. 1978, Presi

dent Carter signed the bill and it became Public Law 95-598. On 

October 1, 1979. Public Iaw 95-598, styled the Bankruptcy Reform 
Act of 1978, went into effect.  

In the 97th Congress, the Subcommittee on Courts, chaired by 

Senator Dloe- held general oversight hearings on the Bankruptcy 

Reform Act of 1978 on April 3 and 6, 1981. As a result of those 

hearin, numerous amendments, lagely technical in nature, were 

proposed which were passed by the Senate as S. 863, the Bankrupt

cy Amendments -Act of 1981 on July 17 of that year. Additional 

hearings were held on October 29, 1981. During the course of these

FROV
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hearing6, judges scholars, and bankruptcy practitioners~ testdifid as 

to the effectiveness of the new Code as it applies to consumer debt

ors and suggested improvements. Comments centered upon provi

sions in Chapters 7 and 13 governing redemption of coUateral, rea

firmations agreements, Federal exeMPtions, preferential transf.er•, 

and a number of additional procedural sections of the Code. Wit

nesses also raised questions concerning the statutorilY mandated 

criteria for determining eligibility for bankruptcy, and certain wit

nesses requested committee consideration of various proý)posa t, 

require the bankruptcy court to evaluate the future earnings caps

hili of conumer petitioners in determining eibility for Chapter 

7 rel le others op ed these proposals. At the hearings held 

in October, 1981, the Subcommittee on.COurts explored tho rmifi

cations of these proposas.S 
On December 16, 1981, all of the Subcommfitte members intro

duced S. 2000. which was favorably voted out of the Subcommittee 

on Courts, with an amendment in the nature of a substitute offered 

by Chairman Dole accepted thereto by a unanimous poll of Febru

ary 12, 1982. The bill was placed on the Committee calende r eprli 

in March and was before the committee for several weeks prior to 

vote, during which time committee staff conducted discussions on 

areas of concern to members. As a result of these discussions, a 

number of amendments were accepted to S. 2000 with Modifica

tions prior to final Committee action. The Committee approved re

porting of the bill with amendments by voice vote on Apri: 20.  

1982. Senators Kennedy and Meteenbaum requested that their 

votes be recorded in the negative, and the clerk was so instructed.  

No action was taken by the full Senate on S. 2000 during the 97th 

Congress.  
On January 25, 19W ;t dditdoial bearings were held and on Fei .  

riary 3,983- Senator Dole introduced .-445 , which con"a,- ned the 

provisionr of S. 2000, in addition to provisions addressing ()ther 

arbea ofro ed substantive amendments. Further hearings werc 

held on . 45 on April 16, 1983.
After these hearings an as of further discussions nang 

Committee member S. 445 was amended in several important rc

spects. Provisions requiring debWrb to file, with the court, state

ments of projected future earnings and expenses and authorTi.ng 

the bankruptCy courts to dismiss Chapter 7 cases if debton could 

pay A reMan Iil, portion of their debts out of future income were 

deleted- Provisions for debtor counseling by the court-apP("ned 

trustee were oade' S. 445 was also amended too include langmaes 

authorizing court•--cting strly on their own motion-to dclAMIs 

a case where the granting of Chapter 7 relief would represent a 

substantial abuse of that chapter. Further technical and clarifying 

amendments were made to sections of the bill dealing with bri 

elevators, shop g centers, and other technical matters

On April 19, 1h981, the Judici-'y Committee approved reportng 

of the bill with the amendments agreed to.  

,-Durin the course of Co~initae action on S3. 445, Senators Dole, 

(Heflin, Metz.mbalm, Kennedy, Leahy, Baucus and DeConcini each 

played a critical role in shaping the legislation and in deveiopifg 

Smoderating Language e .hancig protections for debtors afTen,'.d by 

\•ianges in the law provided for in the bill.
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comparative performance of courts in cases filed under the respec
tive chapters of the Code.  

In an effort to begin compiling comprehensive comparative sta
tistics which would provide the Congress with more complete infor
mation concerning the performance of the courts in the respective 
judicial districts, the bill contains a directive to the Director of the 
Administrative Office of the United States Courts to begin assem
bling information concerning assets and liabilities of debtors; 
amount of debt discharged in cases under each chapter of title 11; 
the total amount of disbursements to creditors by the bankruptcy 
courts, and time elapsed between case filings and payments to 
creditors.  

All of the information required to be collected under Subtitle 
"1" of the bill wbuld be available from records which will be avail
able in the bankruptcy courts from petition and motion filings, and 
it is the belief of the Committee that the compilations requested 
will pose no unmanageable burden upon the Administrative Office.  
The Director, of course, has complete discretion in establishing the 
procedures by which the information .shall be gathered.  

1. TECHNICAL AMENDMENTS 

On July 12, 1978, the Committee on the Judiciary reported S.  
2266, the Senate version of the Bankruptcy Reform Act of 1978. On 
September 7, 1978, the Senate took from the desk H.R. 8200, the 
House version of the Bankruptcy Reform Act of 1978. struck the 
text of the bill and inserted in its place the text of S. 2266 and 
passed the bill as amended. On September 20, 1978. H.R. 8200, with 
further amendments was passed again by the House. On October 5, 
1978, the Senate repassed H.R. 8200, with additional amendments.  
Finally, on October 6, 1978, the House accepted the final Senate 
changes and cleared the bill for signature. On November 6, 1978, 
the bill was signed into law with the designation Public Law 95
598. the Bankruptcy Reform Act of 1978.  

Since the date of passage of the Act, judges, scholars, and bank
ruptcy practitioners have reviewed its provisions and numerous 
technical amendments and minor substantive changes have been 
suggested to clarify the intent of Congress.  

On March 14, 1979, Senator DeConcini introduced S. 658 which 
embodied many of those recommendations. After additional revi
sion, S. 658 was reported out of the Judiciary Committee on August 
3. 1979, pamutd by unanimous consent of the Senate on September 
7, 1979, and sent to the House. On September 22, 1980, the House 
with further amendments passed S. 658 by unanimous consent. On 
December 1, 1980, the Senate made additional amendments to the 
House-passed version of S. 658 and passed it by unanimous consent.  
On December 3, 1980 the House with further amendments passed 
S. 658 by unanimous consent. On December 9, 1980, the Senate 
wf-Fftirther amendments reintroduced the bill as S. 3259 and 
passed it by unanimous consent. Since the House during the re
mainder of the 96th Congress took no action on the final Senate 
changes, the bill was not enacted into law.  

In the 97th Congress, on April 2, 1981, Senator Dole, with Sena
tors Heflin and DeConcini as cosponsors, introduced S. 863, which
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embodied all of the provisions of S. 3259. as passed by the Senate 

on December 1, 1980. with a few minor changes. On April 3 and f, 

1981, general oversight hearings on the Bankrilptcy C•de wlr" h"'M 

by the Subcommittee on Courts, at which time testimony m sur

port of the bill's provisions was received.  

On July 17, 1981. S. 863 was passed by the Senate. IHowever, rv) 

action was taken on the bill by the House during the 97th Con

grm•.  
On January 24th. 1983, further hearings were held an need-d 

amendments by the Judiciary Subcommittee on Courts. At the cor.  

clusion of hearings, Senator Dole introduced the substance of S.  

963, with additional provisions, as Subtitle I of the Committee bill.  

Significant provisions of Subtitle I are discussed in the sectiovral 

analysis which follows this summary of the bill contetntz.  

IV. SUMMARY AND SECTIONAL ANALYSIS OF THL I•A-L 

A. SUMMARY 

The bill is divided into ten subtitles. the content of which are u

follows: 
Subt. A" Consumer Credd Amendments. Reformed prucedaico 

lating to consumer debtor cases.  

Subt. B: Grain ElWator Bankruptcy Amendments. Text is ira'.' n 

from S. 3037 in 97th Congress. Provides procedures for exPed;! 

abandonment of grain from bankrupt elevators.  

Subt. C: Shopping Centers Bankruptcy Amc'zdments S. '• " 

97th, S. 549 in 98th. s-tablishes a timetable within which rrustne 

would have to accept or reject leases on shopping center propert-l 

in bankruptcy. and other purposes. "' of debts S >215!- -n 

Subt. D: Drunk Drivers Nondischargeabil, 
o 

97th Congrec.s. Prohibits. debts incurred as a result of an act ')f 

drunk driving from being discharged in bankruptcy.  

Subt. E: Referees Salary and Expense Fund error .  

(Drawn from S. 863 in 97th Congressi. Corrects a drafting err0 I) 

the 1978 Act which requires a handful of corporate debtur- ,n 

bankruptcy to continue making paymentS to the non-existent fund.  

Subt. F: RepurChas Agreemefls Amendments. Proposa ý.  

Federal Reserve Board, which exempts repurchase agreceniens 

from the automatic stay in bankruptcy... 
i 

Subt. G: 71meshwriflg Agrcements Amendirint.S307i 
rl 

_7th Congress, S. 492 in the 98th. This subtitle providce that por

sons who hold timesharing agreement, shall be grantod L- hen ..n

the property involved when the timesharing contractor goc. bank 

rupt and the trustee terminates the timesharing contrLc, ,!1d 

other provisions.  

Subt. RI. Bankruptcy Oversight. This Subtitle directs the Adinlr 

trative Office to collect informao nkruptcy filng - •" 

ing levels of debtor income and assets, debtor living expenseb, and 

Lutal amounts recovered for creditors in proceedings under Ch•-p 

ters 7, 11, and 13. This information will assist CongrCS., ill an.l.' 

ing the functioning of the bankruptcy system.  

Subt. I- Technical and Clarifying Amendment.; The bulk or IV 

provisions n this subtitle a wr drawn from S. 8M3, which 01 p . '
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hearings, judges, scholars, and bankruptcy practitioners testified as 
to the effectiveness of the new Code as it applies to consumer debt
ors and suggested improvements. Comments centered upon pravi.  
Bions in Chapters 7 and 13 governing redemption of collateral reaf.  
firmation agreements, Federal exemptions, preferential transfers.  
and a number of additional procedural sections of the Code. Wit
nesses also raised questions concerning the statutorily mandated 
criteria for determining eligibility for bankruptcy, and certain wit
nesses requested committee consideration of various proposals to 
require the bankruptcy court to evaluate the future earnings capa
bility of consumer petitioners in determining eligibility for Chapter 
7 ref, while others opposed these proposals. At the hearings held 
in October. 1981. the Subcommittee on Courts explored th'famnifi
cations of these proposals.  

On December 16, 1981, all of the Subcommittee members intro.  
duced S. 2000, which was favorably voted out of the Subcommittee 
on Courts, with an amendment in the nature of a substitute offered 
by Chairman Dole accepted thereto by a unanimous poll of Febru.  
ary 12, 1982. The bill was placed on the Committee calendar earl) 
in March and was before the committee for several weeks pric.r ic 
vote, during which time committee staff conducted discussions or.  
areas of eoncrn to members. As a result of thee discussions, & 
number of amendments were accepted to S. 2000 with modifica
tions prior to final Committee action. The Committee approved re 
porting of the bill with amendments by voice vote on April 20, 
1982. Senators Kennedy and Metzenbaum requested that their 
votes be recorded in the negative, and the clerk was so instructed 
No action was taken by the full Senate on S. 2000 during the 91th 
Congress.  

On January 25. 1983. additional hearings were held and or. Feb
ruary 3,1983, Senator Dole introduced S.-445, which cornined the 
provisions-of S. 2000, in addition to provisions addressing other 
areas of proposed substantive amendments. Further hearings were 
held on S_ 445 on April 6, 1983.  

After these hearings and as a result of further discussions aman, 
Committee members, S 445 was amended in several important re
spects. Provisions requiring debtors to file, with the court, state
merits of projected future earning and expenses and authorizinz 
the bankruptcy courts to dismiss Chapter 7 cases if debtors coula 
Pay a reasonable portion of their debts out of future income were 
deleted. Provisions for debtor counseling by the court-appointed 
trustee were added. S. 445 was also amended to include languag.  
authorizing courts-acting strictly on their own motion-to dismiss 
a cae where the granting of Cha ter 7 relief would represent a 
substantial abuse of that chapter. Further technical and clarifYing 
amendments were made to sections of the bill dealing with gmir.  
elevators, shopping center, and other technical matters.  

On April 9, 1981, the Judiciary Committee approved reportintl 
of the bill with the amendments agreed to.  

During the course of Committee action on S. 445, Senators Dole, 
(Heflin, Metzenbaum, Kennedy, Leahy, Baucus and DeConcini each 

1 played a critical role in shaping the legislation and in developing 
\moderating language enhancing protections for debtors affec'.-i bV 
\changes in the law provided for in the bill.

FROM
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comparative performance of courts in cases filed under the respec

tive chapters of the Code.  
In an effort to begin compiling comprehensive comparative sta

tistics which would provide the. Congress with more complete infor

mation concerning the performance of the courts in the respective 

judicial districts, the bill contains a directive to the Director of the 

Administrative Office of the United States Courts to begin assem

bling information concerning assets and liabilities of debtors; 

amount of debt discharged in cases under each chapter of title 11; 

the total amount of disbursements to creditors by the bankruptcy 

courts, and time elapsed between case filings and payments to 

creditors.  
All of the information required to be collected undcr Subtitle 

"H" of the bill wbuld be available from records which will be avail

able in the bankruptcy courts from petition and motion filings, and 

it is the belief of the Committee that the compilations requested 

will pose no unmanageable burden upon the Administrative Office.  

The Director, of course. has complete discretion in emtablishing the 

procedures by which the information shall be gathered.  

I. TECHNMCAL AMENDMENTS 

On July 12. 1978, the Committee on the Judiciary reported S.  

22G6, the Senate version of the Bankruptcy Reform Act of 1978. On 

September 7, 1978, the Senate took from the desk H.R. 8200, the 

House version of the Bankruptcy Reform Act of 1918. struck the 

text of the bill and inserted in its place the text of S. 2266 and 

passed the bill as amended. On September 20, 1978. H.R. 8200, with 

further amendments was passed again by the House. On October 5, 

1978, the Senate repassed H.R. 8200, with additional amendments.  

Finally, on October 6, 1978, the House accepted the final Senate 

changes and cleared the bill for signature. On November 6, 1978, 

the bill was signed into law with the designation Public Law 95

59g, the Bankruptcy Reform Act of 1978.  
Since the date of pasaage of the Act, judges, scholars, and bank

ruptcy practitioners have reviewed its provisions and numerous 

technical amendments and minor substantive changes have been 

suggested to clarify the intent of Congress.  
On March 14, 1979, Senator DeConcini introduced S. 658 which 

embodied many of those recommendations. After additional revi

sion, S. 658 was reported out of the Judiciary Committee on August 

3. 1979. passed by unanimous consent of the Senate on September 

7. 1979, and sent to the House. On September 22, 1980, the House 

with further amendments pased S. 658 by unanimous consent. Oi 

December 1. 1980, the Senate made additional amendments to the 

House-passed version of S. 658 and passed it by unanimous consent.  

On December 3, 1980 the House with further amendments passed 

S. 658 by unanimous consent. On December 9, 1980, the Senate 

witrfuh-rther amendments reintroduced the bill as S. 32,59 and 

passed it by unanimous consent. Since the House during the re

mainder of the 96th Congress took no action on the final Senate 

changes, the bill was not enacted into law.  
In the 97th Q.ngress, on April 2, 1981, Senator Dole, with Sena

tors Heflin and DeConcini as cosponsors, introduced S. 863, which
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embodied all of the provisions of S. 3259, as passed by the Senate 

on December 1, 1980, with a few minor changes. On April 3 and 6.  

1981. general oversight hearings on the Bankruptcy Code Were held 

by the Subcommittee on Courts, at which time testimony in sum

port of the bill's provisions was received.  
On July 17, 1981, S. 863 was passed by the Senate. However, no 

action was taken on the bill by the House during the 97th Cor.  

gress.  
On January 24th, 1983, further hearings were held or. n-edc; 

amendmentsby the Judiciary Subcommittee on Courts. At the con

clusion of hearings, Senator Dole introduced the substance of 5.  

860. with additional provisions, as Subtitle I of the Committee bik.  

Significant provisions of Subtitle I are discussed in the %ectiroun 

analysis which follows this summary of the bill contents.  

IV. SUMMARY AND SECTIONAL ANALYSIS OF THE B11.1 

A. SVUMMARY 

The bill is divided into ten subtitles, the content of which are :.  

follows: 
Subt. A: Consumfier Credit Amendments. Reformed proceduirns 7.." 

lating to consumer debtor cases.  

Subt. B: Grain Elevator Bankrup ty Amendmnts.r Text ii dray. n 

from S. 30.37 in 97th Congress. Provides procedures for uxpedivýd 

abandonment of grain from bankrupt elevators.  

Subt. 0. Shopping Centers Bankruptcy Amendments. S. 22.'h7 _ 

97th, S. 549 in 98th. Establishes a timetable within which trust.e 

would have to accept or reject leases on shopping center prupert2Ct 

in bankruptcy, and other purpoes.e 
Subt. DI: Drunk Drivers' Nondiscnargeabiity of debi. S. 25 -..n 

97th Congress. Prohibits debts incurred as a result of an ac, .)f 

drunk driving from being discharged in bankruptcy.  

Subt. E. Referees Salary and E •xpense Fund AmeZdrreor 

(Drawn from S. 863 in 97th Congress). Corrects a drafting error -n 

the 1978 Act which requires a handful of corporate debtors. in 

bankruptcy to continue making payments to the non.existent fund 

Subt. F: Repurchase Agreements Amendments. Proposal of the 

Federal Reserve Board, which exempts repurchae agreementi 

from the automatic stay in bankruptcy.  
Subt. Q Timeshnrzfl Agreements Amendments. S. 3027 in UC 

97th Congress, S. 492 in the 98th. This subtitle provides :hat or

sons who hold timesharing agreements shall be granted a l ien.-n 

the property involved when the timesharing contractor goe. han-kl 

rupt and the trustee terminates the timesharing contract. ind 

other provisions.  
Subt. H: Bankruptcy Oversight. This subtitle directs the i mins lL 

trative Office to collect information on bankruptcy filings rexrdn 

ing levels of debtor income and assets, debtor living expenses, and 

total amounts recovered for creditors -in proceedings under Ch:'P 

ters 7, II. and 13. This information will assist Congress in •na'YZ 

ing the functioning of the bankruptcy system.  

Subt. 1: Technicol and Clariying Armfendpe'ifs The bolk ei ihe 

provisions in this subtitle are drawn from S. g6.3, which pu::,ed -h,.
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Sna u con-sent in 1981. The provisions correct gram

Snate by unanio tion, ard spelling errors in the code. clarify the 

maticl o Pun•th•,ra-es in certain sections, arid generally refine pro^ I 

intent of the drafters'-..  
cedures.  

Subt. J: Seuerance clause. effective dates.  

S. SKCTTOrIJL ^NAI.YSIS 

1. Subtitle A 
Sec. 201: Title. 

o il 

Sec. '10Ta)&(b) These sections amend sections 301 and S02 of title 

Sefor the pur O~f creatifC a Mechanism by which individual 
de.b ...S in,,,n oY creatng bt thec .....ctions of the automatilc 

sty pr te com-pletion of debtor ain .eping as provided for in 

sta eti~ng22o the boill Under th of the bill, debtors 
secion201of he ill Uner heprovs)ni: ing a p~etitiont With 

moud cmsefl a case under Chapter7 y f Wudcmne 
.cmeune"ation 

of relief undrta 

wheourt whch contains an initial desi .fltgo• of r ould have 

chapter. Upo .the filing of such a Petit'ion, the tho automatu 

ail the rights. incl. iid the right to the prot..tion of and that 

ic stay, that would have been available under prior law d 

...... d eistifte debtor -ee to m-ake ChaptA.r his final design_ 

tion. Siexlr, at debtor would comrmence. case under Chapter 13 
tioutSiia ry axs debto .... .... ldc me .1grist-_ tht relief was.  

by filing a petition with the initial desllStheo• ightsh include 

sought under that Chapter. and would have a 7ll therighthat would 

ing the right to the tections of the automatic s•t . tht el 

shave een. a.ia. u ,ronder prior law and that would exist if th.  

debtor were to make Chapter 13 his fir~ deiiation .asc cod onalst 

rebsotfor r.eferring to the initial designat-o , a o inal o t 

assur e that debtors receive counselin g before a a i d 

sion on whether to proceed Under Chapter 7 or Chapter 13 in as.  

no ' withethe new 521•aYl) of title 11.  

Sec. '204(c): This section authorizes a cosurt to dismiss a c3SC 

brought un&r Chapter 7 if the filing reprmay,' a... not dit

ofu that Chapter. Under this Provision, the court ,, otd 
ab se of 

st orap er sug es io .. . . .n P rt 

m a case in, response to a reques or StgS~~r r om ' any ai 

in in ~teenor may a party in interest rmake such a requetor sg 

i n interstad, t laybe dismissed. only where the cour• 

acting independently On ats own mtiofl findsubUing~ ofbu5-) 

and in such case, the court must make 

stantial abuse. balancing o -- S. It pre.  

series th frndame;O l ep.oncept embodied in our bank.rptcY laws 
• er• s- th fundamenta crcp nu• •..M• due should- be 

thatsdebt-s h who cannot meet debts as they come"due ho d a e 

tabl debto r 
tyiq ~ 

in exchange for a fre,.h 
al t oa relinquish .... yemot proper 5 .... ' intereL--q 11 

start. At the same time, ho.eer, u pholdsyredt 

obtaining repayment where such repayment would not be 

budn 
financial problems Place enor: 

crushing debt burden d s an • t lie aily blie , pereor: 

ru ns on borrowers and their families Fa. r•., By enabrhn 
m utrain n . . ivity often s" .. ".er 

mtional health, or work product.!Y oftarn litfer fe, unb.r

'0iiU wocno meet their debts t start a new lfubr 

dened with debts the cann the e m . ..... thei ws allow trou 

bled borrowers to become productive members o. the urafforalebl 

ties. Nothing in this 'bill denies such borrow~er wit nffral
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9gar Colomum SENATE 

Ro. ST 

lIt Swen 

OMNIBUS BANKRUPTCY IMPROVEMEN ACT OF 1983 

Aips 26. 19---Ordared to be printed 

Mr. THURMOND, from the Committee on the Judiciary, 

submitted the following 

REPORT 

7Tr acwompnY S. 4451 

The Committee on the Judiciary, which considered the bill (S.  

445) to make certain substantive changes to Public Law 95-598, the 

Bazikruptcy Reform Act of 1918, having considered the same, re1•.pkrutcyRefom A--J--• -•onneds that the bill 

ports favorably thereon as amended and recommen 

as amended do pass.  

1. PIURPOSE Of THT BIL 

The purpose of the bill is to make certain substantive changes in 

Public Law 95-598, the Bankruptcy Reform Act of 1978.  

iI. IIr'rODUCTION ANID HISTORY Or ThE UILL 

On July 12, 1918, the Committee on the Judiciar'y reporte-d S

2226, the Senate version of the BAkrptc Reform Act of 1d78. On 

September 20, 1978, H-R. 8200, with further amendm ets, w.s 

passed again by the House. on October 5 1978, the Senate rc

passed HL 8200, with additional amendments. FiallY, On October 

6, 1918, the House accepted the f.na Senate change and cleared 

the bill for signature by the president. on November 6, 1978, Presi 

dent Carter signed the bill and it became Public Law 95-598. On 

October 1, 1979, public Law 95-598, styled the BankruptcY Reforir, 

Act of 1978. went into effect.  
In the 97th CongrMe, the Subcommittee on Courth, chaired by 

Senator D6e, held general Oversight hearing on the BanorUPtW

Reform Act of 1978 on April 3 and 6, 1981. As a result of those 

hearings, numerous swnCe ."ts, l argely technical in hture, were 

proposed which were passed by the Senate as S. 863. the BanditoPt 

cy Amendments Act of 1981 on July 17 of that year. Additional 

hearings we~e held on October 29, 1981. During the course of these
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embodied all of the provisions of S. 3259, as passed by the Senate 

on December 1, 1980, with a few minor changes. On April S and 6, 

1981, general oversight hearings on the Bankruptcy Code were held 

by the Subcommittee on Courts, at which time testimony in sup.  
port of the bill's provisions was received.  

On July 17, 1981, S. 863 was passed by the Senrate. However, nrc 

action was taken on the bill by the House during the 97th Con
gress.  

On January 24th, 1983, further hearings were held on needed 

amendaments by the Judiciary Subcommittee on Courts. At the con.  

clusion of hearings, Senator Dole introduced the substance of z,.  

863, with additional provisions, as Subtitle I of the Committee bi: 

Significant provisions of Subtitle I are discussed in the sectionun 

analysis which fonows this summary of the bill contents 

IV. SUMMARY AND SECTIONAL ANALYSIS Or THiE UILL 

A. SUMMARY 

The bill is divided into ten subtitles, the content of which ar. :c 

follows: 
Subt. A: Conumer Credit Amendments. Reformed procedures ..

lating to consumer debtor cases.  
Subt. B: Grain Elevator Bankruptcy Amendments. Text is dran 

from S. 3037 in 97th Congress. Provides procedures for expedited 
abandonment of grain from bankrupt elevators.  

Subt. C: Shoppimg Centers Bankruptcy Amendments. S. 2297 .n 

97th, S. 549 in 98th. Establishes a timetable within which trutec 
would have to accept or reject leases on shopping center properti..  

in bankruptcy, and other piurposes.  
Subt. D: Drunk Drivers Nondischargefbility of debL¶. S. "2159 in 

97th Congress. Prohibits. debts incurred " a result of an act of 

drunk driving from being discharged in bankruptcy.  
Subt. E: Referee's Salary and Expe.nse Fund Arnadnier.fs 

(Drawn from S. 863 in 97th Congress). Corrects a drafting crror in 

the 1978 Act which requires a handful of corporate debtors in 

bankruptcy to continue making payments to the non-existent fu.d.  

Subt. F: Repurchase Agreements Amendments. Proposal of the 

Federal Reserve Board, which exempts repurchase agz-etner-IS 
from the automatic stay in bankruptcy.  

Subt. G: Timesharing Agreements Amendments. S. 3027 in the 

97th Congress, S. 492 in the 98th. This subtitle provides that p,"r 

sons who hold timesharing agreements shall be granted a lien on 

the property involved when the timesharing contractor goeii baipk

rupt ard the triutee terminates the timesharing contract, •.d 

other provisions.  
Subt. H: Bankruptcy Oversight. This subtitle directs the Adirinis.  

trative Office to collect information on bankruptcy filings refird

ing levels of debtor income and awlcts, debtor living Pxpenses. znd 

total amounts recovered for creditors in proceedings under Chap

ters 7, II. and 13. This information will assist Congress in anal'z

ing the functioning of the bankruptcy system.  

Subt. I: Technical and Clarifying Amendments. The bulk o! 'he 
provisions in thib bubtitle arc drawn from S. 863, which -.,.c' rhc

FROV
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byousconsen in 1981. The provisions correct gran.  
t p i ondspeint g errors in the code, clarify the 

Cealeb punpiut~n!.. and spellin ers ... rlyefine Pro-I 

•ntlnto certain sections, and generally re j 
intent of the drfesi 
cedures, effective dates

Subt. 3: Severance clause, 
Z. 5ECc1Ot;AL ANALYSIS 

1. Subtitle Aa 

Sec. 201: Title.  
Sec. 202(&)&(b): These sections amend sections 301 and 302 of title 

ii fo•hep of creating a mechanism by which individua 

db for the bPut PtcY can obtain the protections of the autormftc 
delptors in oanir ,• ... .t ý debtr counseli g s_ Pr ovi•ded bfor si 

"stay pending the completion of vebtor sions of tha pro , dedtors 

cti 2 fhe bill. Under the •ro- • t llOn wit ySe~ t o 2 0 o f t e ri l C h a p t e 7 b y f il in g 8 p e ti 

would commence a case under Chpe 7b iln etiir itha 
an iitial desienation of relief under thae 

the court which contains a i ion, the debtor wO ha 

chapter. Upon the filing of sch ns oaf the iori h 

all the rights, ,•,cludng the right to theeIunde procion oaf nh ethat 

ic stay that would have been available e nder r law a" d that 

Would exist if the debtor were to make ... under hapter 13 

tionu Similarly, a debtor would commence cs .nd er C 

b fling Sa petitiyou, with the initial desigaltiOl that relief was 

g u tht C te d would have all the rights. d 
Sought nder thtCater, auomti wotay• , 'that woul 

Mg the right Ito the protections of the autom utlc eist if the 

havebee avilabe uderprior law and htW~defti 
h 

ing ~ ilbl thunde"X,, ;.,••r I a r,,l d-es.;pmtion. The onlY 

have been 914to make Chapter 13 his final u 'Tn itiona! is to d.,ebt r w e re ioniti---a... . l d es * ~ t 'on as c .. o r . o e 

u•~ ~ ~ ~ ~~~Cr ... rn-:, 
Iotell~• •,•-, aking a fs,

reaso' n for referring to thei.nitiali tn• d-L 

.. sure that debtors receive c -r "-O Chapter 13 in ac

aion on whether to Proceed under ChaPte7orCatr1inc 
cordance with the new s2(3) of title 11.urt to dism a ce 

c . This ection authorizes a cou anto d substantcas 
S "202().' 'er Chapter I if the filing represe may not di.t

abrusghoftha Chapter. Under this Provisio nl the court nY an yt arty 

Smiss a case in response to a re quest or su•g fro tne or, 

in interest, nor may a party in interest n uc a r se 

taybe ismssed only where the courlt 

gestion. Instead, the case may n n finds substantial abuse.  

acting independentlY on its Own m otion fin d i Of subt-t 

and in such case. the court must make an e 

Tstantial abuse. t, a balancing of two interests. It pre
Ti .....--- sion represet )diedc;,., in .. r ban kruptc"y lsw.s 

se the f damental concept embtdied in o ue sboulp be 

he r cannot meet debts as they come o 

deb w~iho ,t I~ o e y in e change for a fresh 

a to wl.usnne-p t p holds creditors' interest$ ePt 
start. At thesam e time, however, it upnold6 crt'iwould not be a 
obtarn. rte payment where such repayment S obtainin re 

nuyplece 
....  

r n bburdena vere nancial roblemS place enorI 

int burdens and se r f ilics. Kanily life, personaC~~ushingr db_.an their famo • s By. t enabling 

-"-s- Strains on borrowers an .,,ivitY often suffers. Byv^ ,,e b i, 

emotional health, or work er. .... to start a new life, unbu

individUals who cannot .. . :he etantrupc laws..llowhmu 
dened Witt, debts they canot ProYutx members O-.thi ,,cfomm"b" 

bled borrowers to become prosUctive borroers oith u ordabl 

ties. Nothing in this bill denieS such
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and may solicit rejection as well as acceptances. Paragraph 2) de..  

letes redundant language in section 1103(c).  
Sec. 38: Thids amendment n-ksa ncsayg•~21ýia 

change.  

See. JY9: This amendment gives the court explicit power to regu 

late the duties of an examiner.  
Sec. 400: This amendment makes clarifying changes.  
Sec. 4101: This amendment makes a clarifying change. The court 

may not ex parte order the trustee or debtor in possession to cease 

operating the debtor's business.  
sec 40t" This amendment makes clear that a deficiency clakrr 

will be eliminated only when the secured creditor has had an op

portunity to credit bid the claim. The amendment adds abandor:

ment or surrender of the collateral to the secured creditor s• thc 

possible events that would eliminate the deficiency claim.  

Sec. 403: (a). This amendment makes a technical clarifying 

change and corrects a typographical error.  
Subsection (b). this amendment makes stylistic changes.  

Sec. 404: (a). This amendment makes a grammatical change.  

Subsection (b). This amendment makes a technical stylistic 

change.  
Sec. 405.: (a). Paragraphs (1) through (5) make technical styliitu.  

changes.  
Subsection (b). This amendment makes necessary stylisT' 

changes.  
Sec. 406: This amendment makes stylistic changes.  

Sec. 407: (a). This amendment makes clarifying amendments 

Subsection (b). This amendment makes clarifying amend.  

ments.  
Subsection (c). This amendment makes stylistic changes.  

Sec. 408: (a). This amendment corrects a cross-referencing errnr.  

Subsection (b). This amendment makes a stylistic change.  

Subsection (c). This amendment makes typographical stylis

tic changes.  
Subsection (d). This amendment makes a necessary clarifying 

ch in section 1126(g).  
Sec. 4 -(a). This amendment makes stylistic changes.  

Subsection (b). This amendment makes stylistic changes.  

Sec. 410: (a). Paragrp.s (1) through (6) , maTe clarifying and sty

listic chanfes. Paragraph (7) makes a stylistic change. The Code is 

keyed to 'holders of claims" for style as o to "creditor 

Pa ph (9) makes clear that a government taxing unit may b~e 

require (to accept certain tax paments over a period of bix. 3) 

years following confirmation of a p•an of reorganization. The exte-m 

slon prOYisons are broadened to include taxes that result .ro. 
the 

sale of a capital asset, the recapture of an investment tax cered*t.  

the recapture of depreciation, or a similar event. This provision i.  

particularly imnortant in a reorganization plan where the debtar 

has for a period of years had substantial unrealized income a. a 

result of capital gain. This is common In the instance where 3 

farmer seeks to reorganize and use the sale of all or a majcr part 

of his farm to pay the debts provided for under the plan of reorga

nization. Without this sort of provision, the capital gains wae; due 

upon the sale of the farm are immediately due upon confirma-ifan



FROb (TUE) 1. 8' C2 l :14. ST. 10:59 NO. 4861383643 P 53 

TAB 12



FROM (TUE) 1. 8'02 11:14. ST. 10: 9 NO. 4861385643 P 54 

Page 

Ct.tation Search Result Rank(R) 4 of 14 Database 

A&P Sen. 445 05/05/83 BANKR84-LH 

Sen. 445, 98th Cong., 1st Sess.  
(Cite as: A&P SEN. 445) 

Arnold & Porter Legislative History: P.L. 98-353 

BILLS 

IN THE HOUSE OF REPRESENTATIVES 

S. 445 
AN ACT To amend title 11, United States Code, and for other purposes.  

May 5, 1983 

*1 21 Be it enacted by the Senate and House of Representa

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the ,Omnibus Bankruptcy Im

4 provements Act of 1983".  
5 TITLE I-BANKRUPTCY CODE AMENDMENTS 
6 Subtitle A-Consumer Credit Amendments 
7 SEC. 201. This subtitle may be cited as the "Consumer 

8 Debtor Bankruptcy Amendments Act of 1983".  
9 SEC. 202. (a) Section 301 of title 11 of the United 

States Code, is amended
1 (1) by striking out "A voluntary" and inserting in 

2 lieu thereof "(a) For a debtor who is not an individual, 

3 a voluntary"; and 
4 (2) by adding at the end thereof the following new 

5 subsection: 
6 "(b) With respect to an individual debtor or debtors, a 

7 voluntary case under this title is commenced by the filing 

8 with the bankruptcy court of a petition which conditionally 

9 designates a chapter under which relief is sought. The filing 

10 of such a petition shall constitute an order for relief under the 

11 provisions of the chapter conditionally designated. A final 

12 designation of the chapter under which relief is sought shall 

13 be made within the time period specified in section 521 of 

14 this title.".  
15 (b) Section 302(a) of title 11, United States Code, is 

16 amended to read as follows: 
17 "(a) A joint case under this title is commenced by the 

18 filing, with the bankruptcy court, of a single petition pursuant 

19 to section 301(b) by an individual and such individual's 

20 spouse. The commencement of a joint case under a chapter of 

21 this title constitutes an order for relief under the chapter ccn 

22 ditionally designated in accordance with section 301(b).  

23 SEC. 203. (a) Section 305 of title II of the United 

24 States Code is amended by adding at the end thereof the 

25 following new subsection: 
1 "(d) (1) Subject to the provisions of paragraph (2), the 

- court on its own motion according to procedures established 

3 by rule, and not at the request or suggestion of any party in 

Copr. (C) West 2002 No Claim to Orig. U.S. Govt. Works 

WeS aw Westlaw
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17 thirds in amount and more than one-half in number of 

is allowed claims of such class, to be governed by subpar

19 agraph (B) of this paragraph; and 
20 "(B) unless the aggregate value of the interests in 

21 such property of the holders of such claims is inconse

22 quential, the class may elect, as provided under sub

23 paragraph (A) of this paragraph, that such claims of 

24 such class, whether or not the holders of such claims 

25 had recourse against the debtor and notwithstanding 

*112 1 section 506(a) of this title, are secured claims to the 

2 full extent that such claims are allowed.  

3 "(2) The provisions of paragraph (1) of this subsection 

4 are limited to the purposes of this chapter and such para

5 graph shall not in any other way alter, affect, or create any 

6 right or liability of or in any other entity who may be liable 

7 with the debtor on a debt to which the provisions of such 

8 paragraph apply.".  
9 SEC. 403. (a) Section 1112(a) of title 1i of the United 

10 States Code is amended
11 (1) in paragraph (2), by striking out. "is an invol

12 untary case originally commenced under this chapter" 
"- and inserting in lieu thereof "originally was com

menced as an involuntary case under this chapter"; 

15 and 
16 (2) in paragraph (3), by striking out "on other 

17 than" and inserting in lieu thereof "other than on".  

18 (b) Section 1112(b) of title 11 of the United States Code 

19 is amended
20 (1) in paragraph (5), by inserting "a request made 

21 for" before "additional"; and 
22 (2) in paragraph (8), by striking out ,and" and in

23 serting in lieu thereof "or".  
24 SEC. 404. (a) Section .1121(c) (3) of title ii of the United 

25 States Code is amended by striking out "the claims or inter

*113 1 ests of which are" and inserting in lieu thereof "of claims sr 

2 interests that is".  
3 (b) Section 1121(d) of title 11 of the United States Code 

4 is amended by inserting ,made within the respective periods 

5 specified in subsection (c) of this section" after "interest".  

6 SEC. 405. (a) Section 1123(a) of title 11 of the United 

7 States Code is amended
8 (1) by striking out "A" and inserting in lieu 

9 thereof "Notwithstanding any otherwise applicable 

10 nonbankruptcy law, a"; 
11 (2) in paragraph (1), by inserting commas after 

12 "classes of claims" and after "507(a)(7) of this title"; 

13 (3) in paragraph (3), by striking out "shall"; 

(4) in paragraph (5), by striking out "execution" 

and inserting in lieu thereof "implementation"; and 

16 (5) in paragraph (5) (G), by inserting "of" after 

Copr. (C) west 2002 No Claim to Orig. U.S. Govt. Works 

WPO aw. Westlaw
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17 
18 
19 
20 
21 
22 
23 
24 
25 
*114 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
is 
16 
17 
18 
19 
20 
21 
22 
23 
24 
*11I 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17

(2) inserting ", or othewise . .  
"appeal from".  

I Cc) Section 1125(e) of title 11 of the United States Code 

is amended by
(1) inserting "acceptance or rejection of a plan" 

after "solicits"; and 
(2) inserting "solicitation of acceptance or rejec

tion of a plan or" after "governing".  
SEC. 408. (a) Section 1126(b) (2) of title 11 of the 

United States Code is amended by striking out ,,1125 (a) (1)" 

and inserting in lieu thereof "1125(a)".  

(b) Section 1126(d) of title 11 of the United States Code 

is amended by inserting a comma after "such interests" the 

first place it appears.  
(c) Section 1126(f) of title 11 of the United States Code 

is amended by
(1) striking out "is deemed" and inserting in lieu 

thereof ", and each holder of a cnaim or interest of 

such class, are deemed";

Copr. (C) West 2002 No Claim to Orig. U.S. Govt. Works • •
Vestlaw.

FROM

"uwaiving".  
(b) Section 1123(b) (2) of title 11 of the United States 

Code is amended by
(1) striking out "or rejection" and inserting in lieu 

thereof ", rejection, or assignment"; and 

(2) striking out "under section 365 of this title" 

and inserting in lieu thereof "under such section".  

SEC. 406. Section 1124 of title 11 of the United States 

Code is amended
(1) by amending paragraph (2) (A) to read as f ol

lows: 
"l(A) cures any such default that occurred before 

or after the commencement of the case under this title, 

other than a default of a kind specified in section 

365(b) (2) of this title;"; and 
(2) in paragraph (3) (B) (i), by striking out "and" 

and inserting in lieu thereof "or".  

SEC. 407. (a) Section 1125(a) of title 11 of the United 

States Code is amended
(1) in paragraph (1), by inserting ", but need not 

include such information about any other possible or 

proposed plan" after "plan"; 
(2) in paragraph (2) (B), by inserting "the" after 

",'with"; and 
(3) in paragraph (2) (C), by inserting "of" after 

"holders".  
(b) Section 1125(d) of title 11 of the United States code 

is amended by
(1) inserting "required under subsection (b) of this 

section" after "statement" the first place it appears; 

and - w . ... w of ," after

5

Waw.
V
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REPORTS 

Bankruptcy Amendments of 1984 
June 29, 1984 

[To accompany H.R. 5174) 

*1 Mr. Rodino, from the committee of conference, submitted the following 

CONFERENCE REPORT 

The committee of conference on the disagreeing votes of the two Houses on the 

amendment of the Senate to the bill (H.R. 5174) to provide for the appointment 

of united States Bankruptcy judges under article III of the Constizution, t

amend title 11 of the United States Code for the purpose of making certain 

changes in the personal bankruptcy law, of making certain changes regarding 

grain storage facilities, and of clarifying the circumstance which collecti';e 

bargaining agreements may be rejected in cases under chapter 11, and fcr other 

rposes, having met, after full and free conference, have agreed to recom.end 

d do recommend to their respective Houses as follows: 

That the House recede from its disagreement to the amendment of the Senate to 

the text of the bill and agree to the same with an amendment as follows: 

In lieu of the matter proposed to be inserted by the Senate amendment Inser..  

the following: 

That this Act may be cited as the "Bankruptcy Amendments and Federal Judgeship 

Act of 1984".  

TITLE I--BANKRUPTCY JURISDICTION AND PROCEDURE 

Sec. 101. (a) Section 1334 of title 28, United States Code, is amended to read 

as follows: 

"s 1334. Bankruptcy cases and proceedings 

"(a) Except as provided in subsection (b) of this section, the district =c-rts 

shall have original and exclusive jurisdiction of all cases under title 11.  

*2 "(b) Notwithstanding any Act of Congress that confers exclusive jurisdir2Liui

on a court or courts other than the district courts, the district courT:S shall 

have original but not exclusive jurisdiction of all civil proceedings ri5s'n7 

under title 11, or arising in or related to cases under title 11.  

N(c) (1) Nothing in this section prevents a district court in the irteresZ =t 

justice, or in the interest of comity with State courts or respect for State 

law, from abstaining from hearing a particular proceeding arising undez r I. .  

arising in or related to a case under title 11.  
(2) Upon timely motion of a party in a proceeding based upon a Stace . aw .. air.  

or State law cause of action, related to a case under title 11 but not arising 
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Sec. 500. (a) Section 1103(b) is amended by-

(1) inserting "having an adverse interest" after "entity"; and 

(2) adding at the end thereof the following: "Representation of one or more 

creditors of the same class as represented by the committee shall not per se 

constitute the representation of an adverse interest.".  

1b) Section 1103(c) of title 11 of the United States Code is amended-

(1) in paragraph (3), by-
*56 (A) striking out "recommendations" and inserting in lieu thereof 

"determinations"; and 
(B) inserting "or rejections" after *acceptances"; and 

(2) in paragraph (4), by striking out ", if a trustee or examiner, as the 

case may be, has not previously been appointed under this chapter in t,-e case".  

Sec. 501. Section 1105 of title 11 of the United States Code is amended by 

striking out "estate, and" and inserting in lieu thereof "estate and of the'.  

Sec. 502. Section 1106(b) of title 11 of the United States Code is amended Dy 

inserting ", except to the extent that the court orders otherwise," before "any 

other",.  
Sec. 503. Section 1107(a) of title 11 of the United States Code is amended by 

inserting "serving in a case" after "on a trustee".  

Sec. 504. Section 1108 of title 11 of the United States Code is amended by 

inserting ", on request of a party in interest and after notice and a hearinq," 

after "court".  
Sec. 505. (a) Section 1112(a) of title 11 of the United States Code i= a-mcnded 

(1) in paragraph (2), by striking out "is an involuntary case originally 

commenced under this chapter" and inserting in lieu thereof , originally wa• 

commenced as an involuntary case under this chapter"; and 

(2) in paragraph (3), by striking out "on other than" and inserting in lieu 

thereof "other than on".  
(b) Section 1112(b) of title 11 of the United States Code is amended-

(1) in paragraph (5), by inserting "a request made for" before "add-•tior-'.a.  

and 
(2) in paragraph (8), by striking out "and" and inserting in lieu therecf 

"nor".  
Sec. 506. (a) Section 1121(c) (3) of title ii of the United States Code is 

"amended by striking out "the claims or interests of which are" and ins-2rtir.c ifn 

lieu thereof "of claims or interests that is.  

(b) Section 1121(d) of title 11 of the United States Code is amended by 

inserting "made within the respective periods specified in subsection c' -, 

this section" after "interest".  
Sec. 507. (a) Section 1123(a) of title 11 of the United States Code is amended

(1) by striking out "A" and inserting in lieu thereof "Notwithstanfdng anv 

otherwise applicable nonbankruptcy law, a"; 

(2) in paragraph (1), by-

(A) inserting a comma after "classes of claims"; and 

(B) by striking out "507(a) (6) of this title" and inserting in lieu thereof 

"501(a) (7) of this title, "; 
(3) in paragraph (3), by striking out "shall"; 

(4) in paragraph (5), by striking out "execution" and inserting in lieu 

Copr. (C) West 2002 No Claim to Orig. U.S. Govt. Works 

we S-,t law.Westl1aw.



FRO (TUE) 1. 8'02 11 16 ST. 10:59 NO.4861385643 P 60 

Page 54 

A&P H.R. REP. 98-882 
(Cite an; A&P H.R. REP. 98-662, *56) 

thereof "implementation"; and 
(5) in paragraph (5) (G), by inserting "of" after "waiving".  

(b) Section 1123 (b) (2) of title 11 of the United States Code is amended by- 
(1) striking out "or rejection" and inserting in lieu thereof ", re-lection, 

or assignmentt m; and 
*57 (2) striking out "under section 365 of this title" and inserting in lieu 

thereof "under such section".  
Sec. 508. Section 1124 of title 11 of the United States Code is amrended-

(1) by amending paragraph (2) (A) to read as follows: 
"(A) cures any such default that occurred before or after the commerncemenL of 

the case under this title, other than a default of a kind specified in sectin 

365(b) (2) of this title;"; and 
(2) in paragraph (3) (B) (i), by striking out "and" and inserting in Jieu 

thereof "or".  
Sec. 509. (a) Section 1125(a) of title 11 of the United States Code is arm:ended

(1) in paragraph (1), by inserting ", but adequate information need not 

include such information about any other possible or proposed plan" af-er 

"plan"; 
(2) in paragraph (2) (B), by inserting "the" after "with"; and 

(3) in paragraph (2) (C), by inserting "of" after "holders".  
'I)) Section 1125(d) of title 11 of the United States Code is amended iy 

(1) inserting "required under subsection (b) of this section" after 

"statement" the first place it appears; and 
(2) inserting ", or otherwise seek review of," after ,appeal from".  

(c) Section 1125(e) of title 11 of the United States Code is amended by.-

(1) inserting "acceptance or rejection of a plan" after "solicits"; rind 

(2) inserting "solicitation of acceptance or rejection of a plan or" afte-7 

"governing".  
Sec. 510. (a) Section 1126(b) (2) of title 11 of the United States Code is 

amended by striking out "1125(a) (1)" and inserting in lieu thereof "112 5(a", 

(b) Section 1126(d) of title 11 of the United States Code is amended by 

inserting a comma after "such interests" the first place it appears.  

(c) Section 1126(f) of title 11 of the United States Code is amended bŽ;-

(1) striking out "is deemed" and inserting in lieu thereof ", ana e-.-n 

of a claim or interest of such class, are conclusively presumed"; 

(2) striking out "solicitation" and inserting in lieu thereof 

"solicitation"; and 
(3) striking out "interest" and inserting in lieu thereof "interest 

(d) Section 1126(g) of title 11 of the United States Code is amended b, 

striking out "any payment or compensation" and inserting in lieu the-e-.--

"receive or retain any property".  
Sec. 511. (a) Section 1127(a) of title 11 of the United States Code is amended 

by-
(1) inserting "of a plan" after "After the proponent"; and 

(2) inserting "of such plan" after "modification".  

(b) Section 1127(b) of title 11 of the United States Code is amended by 

-iking out "the court, after notice and a hearing, confirms *58 such lan. as 
modified, under section 1129 of this title, and circumstances warran:- -.Ic 

modification" and inserting in lieu thereof "circumstances warrant suc': 
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BANKRUPTCY AMENDMENTS AND FEDERAL 
JUDGESHIP ACT OF 1984 
P.L 98-353. see. page ji Stat. 333 

House Conference Report No., 9&-8,2 
June 29. 1984 [To accompany H.R. 5174] 

Cong. Record Vol. 130 (1984) 

DATES OF CONSIDERATION AND PASSAGE 

House March 21, June 29, 19&4 

Senate June 19, 29, 1984 
No Senate Report or House Report was submitted with this legislation.  

The House Conferene Report did not contain a Joint Explanatory 
Statement. Statements by Legislative Leaders are set out.  

STATEMENTS BY LEGISLATIVE LEADERS 

STATEMENT BY THE HON. PETER W. RODINO, JR., 
CHAIRMAN OF THE HOUSE COMMITTEE ON THE 
JUDICIARY, UPON THE CONSIDERATION OF THE 
CONFERENCE REPORT ON H.R. 5174.  

130 Congressional Record H 7489. June 29, 1984 
Mr. Speaker, toiday, to the s.urprisc. amazement and relii, or m:jn'. I 

2m sure, if not all, I risc to ta.ke kp the result of the conlference on H.R 
.5714. the biznkruptcv amendmcnts and Fedcral .Iudgc4hip At. of 1984.  

I.rt me quickly outline the provisions of our agrcem'nt. As il] ol us 
know, that is a very complex, complicated measure. Title I creatc-, a 
new bankruptcy court arrangement to replace the provisions enacted in 
tie Bankrtptc- Reform Act of 197--Public Law 95-598--%hich were 
found unconstitutional by the U.S. Supreme Court in thc rac ol 
.x'rithn, Pipe/ine v ,a'1uth•n PAprlIne cGo.. 458 U.S. 50 (1982).  

"The 'onfcrees adopted most of' the provi.ionc .reating this ,IC-' 
bankruptcy court arrangement that were contained in the bill passed h, 
this body.  

"Fite 1I creates 85 additional district court and court of appeals article 
Ill judgeships. Forty of these positions are to take effect in 1984 and 
forty-live are to take effect in 1985.  

Title Ill provides for certain amendments to title 11 of the United 
States Code which is the Bankruptcy Code. This body and the other 
body agreed to the amendments contained in subtitle A of title Ill, 
commonly referred to as the consumer credit amendments. ldcntkal 
provisions were passed by both bodies, and the conferees did not altcr 
the consumer credit amendments. These amenditients are fair to both 
debtors and creditors, and contain no threshold or future income test.  

Subtitle B of title Ill contains amendments relating to a grain storage 
facility barrkruptcy. Each body passed very similar grain elevator provi
sions. The conferees adopted the other bod.'s language.  
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miom cud.s, Mud IV0Wt other ptt.  

B it enacted by the Senate and House of Represen•tates of the 
Unted States of America in Congress assembkLd, That this Act may Bont'u 
be cited as the "Bankruptcy Amendments and Federal Judgeship sd lrakn 

Act of 1984". Judoesiip Act of 
1964.  

TITLE I-BANKRUPTCY JURISDICTION AND PROCEDURE 28 USC 151 note.  

SEc. 101. (a) Section 1334 of title 28, United States Code. is 
amended to read as follows: 

-§ 1334. Bankruptcy cases and proceedings 

"ta) Except as provided in subsection (b) of this section, the district 

courts shall have original and exclusive jurisdiction of all Cases 1 0, 
under title 11.  "tb) Notwithstanding any Act of Congress that confers exclusive 'e 

jurisdiction on a court or courts other than the district courts, the 

district courts shall have original but not exclusive jurisdiction of all 

civil proceeding arising under title 11, or rising in or related to 

cases under title 1.  
"(cm) Nothing in this section prevents a district court in the 

interest of justice. or in the interest of comity with Stwte courts or 

respect for State law, from abstaining from hearing a particular 
proceeding armng under title 11 or arising in or related to a case 

under title 11.  
"12) Upon timely motion of a party in a proceeding bed upon, a 

State law claim or State law cause of action. related to a se under 

tit]# 11 but not arising under title 11 or arising in a cae under title 

11, with respect to which an action could not have been 0ommenced 

in a court or the United States absent jurisdiction under this section.  

the district court shall abstain from heaqng sUch proceedin if am 

action is commenced, and can be timelY adudiCatsd, in a &Ate 
forum of ap ropriate jursiction. An decsion to abstain made 

under tWhis i-ubecton is not reviewable . .. . .  
subsection shall not be construed to limit t ay or the 

stay provided for by section 362 of title 11, Uni St Cmode, as 

such sectim applies to an action afffecting the propty of the estate 

in bankruptcy.  
"(d) Thi district court in which a rose under title 11 is commenced Gift. and 

or is pending shall have eclusive jurWiCditio of al Of the Property t 

wherimr located, of the detr as of the comMence"Met or 

case, and of the estate.".  
(b) The table of ,ections for chapter 86 of title 28. United Statm 

Code, is amended by amending the item relating to section 1334 to 
read as follows: 

"-14. Bankruptcy com and V. infpe .  

98 STAT. 333
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(1) in paragraph (2). by striking out "is an involuntary 
originally commencd under this c er" and e inserting in lieu 

thereof "origitally lw= commence as an involuntary case 

under this chapter'; and 
(2) in Paragraph (3). by striking but "on other than" and 

inserting in lieu thereof "other than on".  
(b) Section 11lib) of title 11 of the United States Code is 

amended
(1) in paragraph (5). by inserting "a request made for" before 

"additional"; and 
(2) in piraaph (8). by striking out "and" and inserting in 

*j lieu thereof "or".

Su- 506. (a) Section 1121(cX3) of title 11 of the United States Code 

is amended by striking out "the claims or interests of which are" 

and inserting in lieu thereof "of claims or interests that is.  

(b) Section 1121(d) of title II of the United States Code is amntded 

by inserting "made within the respective periods specified in subsec

tion (c) of this section" after "interest".  
Sw- 507. (a) Section 1123(a) of title 11 of the United States Code is 

amended
(1) by striking out "A" and inserting in lieu thereof "Notwith

standing any otherwise applicable nonbankruptcy law, a"; 
(2) in paragraph (1), by

(A) inserting a comma after *'classes of claims": and 

(B) by striking out "50?(aX6 ) of this title" and inserting in 

lieu thereof "5O7(aX7) of this tree,"; 
(3) in paragraph (3), by striking out "slal";,' 
14) in paragrph (o)f by trikin• out "execution" and inserting 

in lieu thereof "implementation ; and 
(5) in paragraph (5)(G), by inserting "or' after "waiving'.  

(b) Section ll2(bK21 of title 11 of the United States Code is 

amended by
(1) striking out "or r!)jection" and inserting in "heu thereof" 

rejection. or assignment ;and.  
12) striking out "under section 365 of this title" and inserting 

in lieu thereof "under such section".  
Sic. 508. Section 1124 of title 11 of the United States Code is 

amended
(1) by amending paragraph (2MA) to read as follows: 

"(A) cures any such default that occurred before or altar 

the commencement of the case under this title, other than a 

default of a kind specified in section 365(bX2) of this title"; An p 3GI 

and 
12) in paragraph 13XBXi), by striking out "and" and inserting 

in lieu thereof "or".  
Stc. 509. (a) Section 1125(a) of title 11 of the United States Code is 

amended
(1) in dera..a.h (..) by inserting ". but adequate information 

need not sinlude much information about any other possible or 

propoed plan" after "plan"; 
(1) in paragraph (2(B), by inserting "the" after "with"- and 

(3) in p"ragraph (20C), by- insertg of" after "holders'.  

(bI) Section 1125d) of title I I of the United States Code is amended 

by
(1) inserting "required under subsection (b) of this section' 

after "statement the first place it appears; and

98 STAT. 385


