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Re:  Safety Light Corporation
Establishment of Second Trust/Escrow Fund

Dear Mr. Fewell:

We represent Safety Light Corporation (“Safety Light”) and write
regarding the establishment of a second NRC-Administered Trust/Escrow Fund
consisting of the first party insurance proceeds recovered in the litigation initiated by
Allendale Insurance Company (“Allendale”).

Attached hereto for your review is a Proposed Form of Trust. This
Proposed Form of Trust was prepared based upon Safety Light’s previous Trust Fund
Agreement with the USNRC and upon the checklists recently provided by the USNRC.
We must reiterate that the terms of the settlement with Allendale are confidential and as
such we request that this letter and the attachments, as well as the information contained
therein, not be made publicly available.

The total recovery in the Allendale settlement was $487,500. This amount
has been reduced by $312,817.25, however, in accordance with Paragraph 8 of the
Settlement Agreement. This amount consists of the legal fees and expenses related to the
Allendale litigation. The amount remaining to establish the Trust is $174,628.75.

As set forth in the Proposed Form of Trust Agreement, we intend to use JP
Morgan Trust Company, N.A. (Chase Manhattan) as the trustee for the second Trust
Fund based upon the suggestion of Marie Miller of the USNRC. There is an initial fee of
$500 to establish the Trust, and a yearly fee of $3,000 to administer it. These costs are
set forth Schedule B of the attached Proposed Form of Trust.
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Additionally, your office has requested information regarding the future
obligations of Safety Light Corporation regarding the remediation of the Maxey Flats
site. Currently, the anticipated cost to Safety Light through the completion of the
remediation is estimated at $90,802.75. However, this amount does not include possible
costs that may be incurred during the ten-year period after the Certification of
Completion for the Maxey Flats remediation is issued. Thus, there might be additional
costs post-remediation, which Safety Light may be responsible for, but for which we
cannot give you an estimate at this time.

Finally, Ms. Marie Miller of your office indicated to me that the USNRC
needed information regarding the Consent Decree itself and the alleged source of Safety
Light’s liability for the Maxey Flats site. Based upon a review of invoices regarding
waste disposal used to establish Safety Light’s alleged liability for the contamination of
the Maxey Flats site, the source of the waste involved was alleged to be the Bloomsburg,
Pennsylvania location. We have attached a copy of the Consent Decree for your
information.

Please review the attached Proposed Form of Trust and provide me with
your comments and/or revisions so that we may proceed to establish the Trust Fund. JP
Morgan, the trustee, must also review the Proposed Trust Agreement after you have
reviewed and revised it. If you have any questions regarding the Proposed Form of Trust
or in reference to the information provided on the remediation of the Maxey Flats site,
please do not hesitate to contact me.

Very truly yours,

Rosertson, FreiLica, Bruno & CoHEN, LLC

/\,Q (,Uu /G V\N\%CCM&L

McArdle, Esq.

KAM
Enclosures

cc: Ms. Marie Miller w/enclosures
Mr. Ronald Bellamy w/enclosures



SETTLEMENT AGREEMENT

THIS AGREEMENT is made by and between Safety Light Cofporatiox{.
(“SLC") ; USR Industries, Inc., USR Lighting, Inc., USR Chemical
Products, Inc. « USR Metals, Inc., and U.S. Natural Resources, Inc.
(the “USR Companies"); Metreal, Inc.;! and the staff of the United
Stétes Nuclear Regulatory Commission (“NRC Staff" or nstaffv"), to
wit:

WHEREAS SIC is the named 1licensee on Byproduct Maﬁerial
License Nos. 37-00030-02 (the %-02 License':) , 37-00030-08 (the *-08
License"), 37-00030-09G, and 37-00030-10G, issued by the NRC, which
licenses authorize the possession and use gf byproduct materi_al at
SLC’s facility located at 4150-A 01d Berwicic Road, Bloomsburg, PA

-17815 (the “Bloomsburg facility"“ .or “Bloomsburg site%); and

WHEREAS the =02 License, as amended on August 5, 1969,
authorizes the pc;ssession, storage, apd use of any byproduct
matefial for purposes- of decontamination, clean-up, and disposal of
equipment and facilities .previoﬁsly used for research, development,
manufacturing, and processing at the Bloomsburg site, which license

was last renewed on January 25, 1979, and which license has been

under timely renewal since February 29, 1984; and

1 sLc, the USR Companies, United States Radium Corporation,
Lime Ridge Industries, Inc., and Metreal, Inc. are collectively
referred to herein as the %"“Respondents"; however, the parties
recognize that United States Radium Corporation and Lime Ridge
Industries, Inc. have ceased to exist as corporate entitiesz

“* 130953
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WHEREAS the -08 License authorizes research and development
activities and the manufacture of various devices containing
tritium, which licéhse was last renewed on January 6, 1983, and-
which license has been under timely renewal since December 31,
1987; and

WHEREAS on March 16, 1989, the Staff issued an Order to the
Respondents, requiring them, inter alia, to control access to the
Bloomsburg site, prepare and implement a site characterization
plan, -and prepare and implement a site decontamination plan, due to
the presence of radiological contaminaticon in the soil, ground-
water, buildings and equipment at the Bloomsburg facility;? and

WHEREAS on August 21, 1989, the Staff issued a second Order,
requiring the Respondents, inter alia, to set up a trust fund and
to deposit $1,000,000'ihto that fund according to a spécified
schedule to cover the cost of impleﬁenting a site characterization
plan and of taking necessary immediate actions to remediate any
significant health and safety‘problemghthat might be identified
during site characterization;® and

WHEREAS on February-7, 1992, the Staff denied the applications
submitted by SLC to renew the -02 License and the -08 License,
based on the Staff’s determination that the Respondents had failed

to comply with the Commission’s regulations requiring financial

z “Order Modifying Licenses (Effective Immediately} and
Demand for Information,% dated March 16, 1989, at 5-6, 54 Fed. Reg.
12035 (March 23, 1989).

3 «order Modifying Licenses (Effective Immediately),® dated
Augqust 21, 1989, at 6-12, S4 Fed. Reg. 36078 (Aug. 31, 198%).

«
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assurance for decommissioning funding as set forth in 10 C.F.R.
§ 30.35;‘ and

WHEREAS also on February 7, 1992, the Staff issued an Order,
requiring the Respondents, inter Halia, to decommission .the
Bloomsburg site in accordance with the requifements of 10 C.F.R.
§ 30.36 and the schedule and criteria provided with that Order, so
that the site may be released for unrestricted use;’ and

WHEREAS on January 29, 1993, the Staff ;ééugd-an Order which,
inter alia, prohibited étc from implementing its Asset Purchase
Agreement of January 4, 1993, prohibited SLC from implementing any
transfer of major assets other than in the normal course of
business for full fair value, and required SLC to set aside in a
separate account any and all funds which it received or may receive
under the above-mentioned Asset Purchase Agreement;® and

WHEREAS SLC and/or the USR Companies have requested a hearing

on each and every one of the Staff‘s Orders and license renewal
“

“ Letter from Robert M. Bernero (Director, Office of Nuclear
Material Safety and Safeguards), to Jack Miller (President, Safety
Light Corporation), et al., dated February 7, 1992. '

5 wQrder Establishing Criteria and Schedule for Decommission-
ing the Bloomsburg site,% dated February 7, 1992, at 6, 57 Fed.
Reg. 6136 (Feb. 20, 1992). )

¢ worder to Safety Light Corporation Prohibiting the Transfer
of Assets and Requiring the Preservation of the Status Quo
(Effective Immediately) and Demand for Information,* dated
January 29, 1993, S8 Fed. Reg. 7268 (Feb. 5, 1993). See also,
(1) letter from Robert M. Bernero to C. Richter White, dated
May 20, 1993, authorizing return of the -purchase money deposit to
Shield Source, Inc. (SSI) upon rescission of the January 4, 1993,
Asset Purchase Agreement (APA), and (2) letter from C. R. White to
Robert M. Bernero, dated May 21, 1993, rescinding the APA and
informing the NRC that SLC is returning the deposit money o SSI.

AR
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denials described above, in response to which proceedings have been
convened and remain pending before a Licensing Board at this time;
and i

WHEREAS the undersigned parties recognize that certain
advantages and benefits may be obtained by each of them through
settlement and compromise of some or all of the matters now perding
in litigation between them, including, without 1limitation, the
completion of a radiological characterization” study of . the
Bloomsburg site, the dedication and expenditure of certain funds
f'or. the purposes specified herein, the elimination of further
litigation expenses, uncertainty and delay, and other tangible and
intangible benefits, which the parties recognize and believe to be
in the pub}ic interest;

IT IS NOW, THEREFORE, AGREED AS FOLLOWS:

1. The Staff hereby agrees, as set forth in Paraqraph 9
below, (a) to rescind its denial of SLC’s applications to renew the
-02 and -08 Licenses, and_to grant a re;;wal of those licenses for
a period of five years (until August 31, 1999), upon SIC’s
satisfaction of the Respondent(s)‘ obligations with respect to all
outstanding fees and charges that have been assessed or levied by
the NRC, and (b) in connection with the.issuance of said renewal,
to issue an exemption from the requirements of 10 C.F.R;
SS 30.32(h) and 30.35 limited to the five-year renewal period, in
accordance with the following provision§: :

2. SLC and the USR Companies hereby agree that during the

‘five-year renewal period, they will (a) set aside from operating

“
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revenues (or any source other than their insurance litigation, any
judgments or settlements they may receive with respect thereto,. or
amounts they may .rez:eive as a result of any claims they may have.-
against agencies or departments of the U. S. Government), certain
sums as set forth in pParagraph 3 below, to be paid on the first day
of each successive month commencing September 1, 1994 (for a total
of $396,000), to be used for the purposeé specified in Paragraph 17
below, (b) complete a sitg_characterization study, €o be performed
by Monserco Limited (“Monserco'), a Canadian corporation, or an};
other company selected by SLC and approved by the Staff, which
adequately describes the nature, extent, quantities, and location
of the contamination present at the Bloomsburg site in accordance
with an approved site characterization plan, as set forth in
. Paragraph 7 h;arein, (c) vigorously pursue their claims in any
present or future insurance litigation pertaining to thé Bloomsburg
site, and any other claims against third parties which they may
believe themselves to have, the proceedg of which are to be set
aside in accordance with the terms of this Agreement as set forth
below, and submit quartefly reports to the NRC Staff describing in

detail the progress and accomplishments achieved in that litigation

during each preceding 90-day period.

3. Pursuant to Paragraph 2 herein, SLC and the USR Companies
agree to set aside and deposit the following sums in an escrow
account or trust fund approved by the NRC Staff, "in accordance with

the following schedule:

-

ALY



(a) SLC

September 1, 1994, and on the
first day of each month
thereafter, for 24 months $9,000

September 1, 1996, and on the
first day of each month
thereafter, for 24 months $6,000

September 1, 1998, and on the
first day of each month
thereafter, for 12 months $7,000

(For a total of $348,000) -

(b) The USR Companies

September 1, 1994, and on éhe

first day of each month .

thereafter, for 48 months $1,000

(For a total of $48,000)
In connection herewith, it is expressly understood and agreed fhat
.the financial contributions specified herein do hoé in any manner
represent or reflect the NRC Staff’s view of the Respondents’
respective responsibility or liability ggr'the Bloomsburg site, the
contamination present there, or the NRC licenses issued with
respect thereto, nor do they represent or reflect any admission by

the USR Companies of NRC jurisdiction over the USR Companies, as

set forth in Paraqraphs 10 and 15 herein.

4. It is expressly understood and agreed that no further
renewal of the -02 License or the -08 License beyond the five-year
renewal period will be issued, unless the Respondents, or any of
them, have, in addition to demonstrating_compli;nce with all other
applicable requirements, first submitted a decommissioning funding

plan, including financial assurance for decommissioning,. which

w.
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complies with the requirements of 10 C.F.R. § 30.35 to the
satisfaction of the NRC Staff, or have obtained a further exemption
from the requiremeﬁfs of that regulation. The failure to submit.
such a decommissioning funding plan £§ the satisfaction of the NRé
Staff or to obtain a further exemption will result .in expiration,
revocation or suspension of the -02 and -08 Licenses as of
August 31, 1999, and will cause the requirements of 10 C.F.R.
§ 30.36 to apply. ‘ . ) -

5. SLC agrees toﬂ be responsible for undertéking all
necessary and proper radiation safety precautions, or assuring that
such precautions .are taken, and fo implement an adequate radiation
safety program during the performance of the site characterization
study, regardless of whether that study is performed by SLC or a
third party acting under contracﬁ to SLC.

6. SLC has submitted to the Staff for its review and
approval, a plan for a site characterization study, developed by
Monserco, to determine the nature, extenﬁ? quantities, and locationA
of the contamination present at the Bloomsburg site, which plan, as
revised in written communications between the parties, has been
approved by the Staff. SLC represents that it and Monserco have
contracted for the performance of a site characterization study
consistent with the aforesaid plan, contingent upon the Licensing
Board’s approval of this Agreement, and it is further understood
and agreed that SLC and the USR Companies hereby-consent to the use
of funds previously set aside from the p;oceeds of their insurance

litigation in Princeton Bank and Trust Company, Custodial Account

-

AR
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44-61-000-8690771, up to a maximum of $450,000, as may beknecessary
to complete the site characterization study.

7. SLC agreés that it will wundertake to conduct the,.
~aforesaid site characterization studf, to be performed by Monserco
or any other company selected by SLC and approved by the Sstaff,
sufficient to determine the nature, extent, quantities, and
location of the contamination present at the Bloomsburg site, which
study it agrees to complete and submit for NRC Staff appréval on or
before May 31, 1995, and thereafter to promptly modify or
supplement that study in accordance with any Staff requests,
comments or conclusions, so long as the cost of such modified or
supplemental studies, together with the,pgiginal study, does not
exceed $450,000 plus any sums set aside pursuant to garag;aghs 3
and 8 herein.

8. SLC and the USR Companies agree to use their best efforts
to set aside and deposit in a trust fund or escrow account, as set
forth in Paragraph 16 below, from the g;oceeds of their insurance
litigatién and claims against third parties, as specified herein,
realized during the fi've—year license renewal period and the
subsequent decommissioning period, including any judgments or
settlements pertaining ﬁhereto (after deduction of legal fees and.
expenses directly related to such litigation), a percentage equai
to 25% of such amounts, or any larger percentage of such amounts as
may be specified in said judgments or settlements to pertain to the
Bloomsburg site. Notwithstanding anything to the contrary which

may be contained in this Agreement, it is further understood and

——
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agreed that SLC and the USR Companies shall deposit and set aside

said 25% or other portion of such proceeds unless prohibited from

"doing so by the _inéurers or other parties to such litigatién or.

claims.

9. The parties agree that, as an integral part of this
Agreement, they will take the following actions with respect to the
adjudicatory proceedings now pending before the Licensing Board:

(a) Upon execution of this Agreement, and ‘subject to its
approval by the Licensing Board, (1) SLC and the USR Companies
will withdraw their requests for hearing on the Staff’s Orders
of March 16, 1989, August 21, 1989, and January 29, 1993, and
request that they be dismissed as g__apties in the proceedings

pertaining to thoée orders, and (2) the parties will file a

joint request for dismissal of the proceedings on those

orders, with prejudice, it being understood and agreed that;_
the parties shall oppose any vacation of the prior rulings and
decisions on jurisdiction entered i:x‘these proceedings, and it
being further wunderstood and agr.:eed that this Agreement

resolves all outsténding issues with respect to the Staff‘’s

orders of February and August 1989, and the Staff will take no

enforcement or other action against SLC and the USR Companies

in connection with those Orders;’

7  The parties recognize that, following execution of this

Agreement and its approval by the Licensing Board, the USR
Companies may seek to reach a separate agreement with the NRC
Solicitor’s Office, whereby the USR Companies and the NRC would
stipulate to the withdrawal of those Companies’ Petitions for
Review filed in Appeal Nos. 89-1638 and 90-1407 in the U.S. Court

‘ (contindéd...)

AR
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(b) Also upon execution of this Agreement, and subject
to its approval by the ﬁicensing Board, (1) the staff will
rescind its~1iéense renewal denials and decommissioning order-
of February 7, 1992, (2) SLC and the USR Companies will
withdraw their requests for hearing on fhe license renewal
denials and the Staff’s decommissioning order of February 7,
1992; and (3) the parties will file a joint request that the
Licensing Board dismiss, with prejudice: all matters
pertaining to the denials and decommissioning order of-
February 7, 1992; and )

(c) Also upon execution of this Agreement, and subject to
its approval by the Licensing Board, the Staff will grant a

renewal of the -02 and -08 - Licenses as set forth in

Paragqraph 1.

10. It is understood and agreed that, notwithstanding any
other provision in this Agreement, foilowing execution of this
Agreement, SLC and the USR Companies will pursue no other
litigation or claim in connection with any Staff Order or other
action referenced herein, and it is further understood and agreed
that the USR Companies hereby agree not to contest the NRC’s
jurisdiction to take enforcement or other actions with respect to

the terms of this Agreement, provided, however, that nothing

7(...continued) :
of Appeals (D.C. Circuit) without prejudice to the re-filing of
such Petitions within 90 days after completion of the five-year
license renewal period. However, the parties agree that whether or
not such actions are taken does not affect the wvalidity and
finality of this Settlement Agreement.



- 11 -
contained in this Agreement shall be understood or construed to
otherwise precludé, prejudice of restrict the USR Companies’ right
to challenge the NRC's jurisdiction to take enforcement actions-
against them as to other matters. |

11. SLC and the USR Companies hereby agree to waive any and
all rights or opportunity they may have to request a hearing in the
event that the Respondents fail to demonstrate compliance with
10 C.F.R. § 30.35 to the satisfaction of the NRE staff by  the
conclusion of the five-year renewal period, or in the event that
SLC or the USR Companies fail to make monthly payments in the
manner and at the times set forth herein.or to otherwise comply
with any of the foregoing requirements which the Director of the
Office of Nuclear Material Safety and Safeguards may determine in
his sole discretion to be a material breach of this Agreement, or
in the event that the Staff declines to renew the -02 and -08
Licenses after the five-year renewal period due to SLC’s non-
compliance with 10 C.F.R. § 30.35, oi:ﬂin the event the Staff
determines to deny any further request for exemption from the
requirements of 10 C.FA.R. § 30.35. In this regard, .it is
explicitly understood and agreed that the Staff’s determination of
compliance or non-compliance with 10 -C.F.R. § 30.35, and its
determination whether to grant or deny any further request for
exemption from 10 C.F.R. § 30.35, shall be binding for all
purposes, and SLC and the USR Companies hereby agree that such
staff determination shall not be the subject of any request for

hearing or adjudicatory review. It is further understogd and

AW
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agreed, however, that if the Staff determines to deny any renewal
application for reasons other than a failure to comply with the
requirements of 10 é.F.R. § 30.35, the Respondents shall have the’
right to request a hearing with respect to such determination on
grounds other than whether they have complied with 10 C.F.R.
§ 30.35, prior to the effective date of such Staff action, in
accordance with the Commission’s Rules of Practice in 10 C.F.R.
Part 2. ’

12. It is further understood and agreed that in the event the

staff determines at the conclusion of the 'five-year renewal period

that the Respondents have failed to demonstrate compliance with

10 C.F.R. § 30.35, as set forth-in Paragrdph 4 above, and that any
further request for exemption from 10 C.F.R. § 30.35 should be
denied, the Respondents shall not be eligible for any further
renevwal of the -02 and -08 Licenses, and they shall thenceforth be
obligated to satisfy the provisiot}‘s in 10 C.F.R. § 30.36
(“[e]xpiration and termination of licenses"), provided, however,
that the USR C'ompaniesv reserve the right to contest the NRC’s
jurisdiction to compel the USR Companies to comply with 10 C.F.‘R.
§ 30.36.

13. In the event the Director of the Office of Nuclear
Material Safety and Safeguards determines, in his sole
discretion, that the Respondents have acted, or failed to act, in
a manner which constitutes a material breach of this Agreement, or
that the Respondents have failed to demonstrate compliance with

10 C.F.R. § 30.35 upon the conclusion of the five-year _renewal

AN
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period and that no further exemption from 10 C.F.R. § 30.35 should
be granted, in addition to the“iequirements of 10 C.F.R. § 30.3s6,
SLC and the USR'Coﬁpanies hereby agree (a) not to contest any”
decommissioning order which the Staff may then issue (provided that
any such order does not contain terms which are more restrictive or
burdensome than those contained in the decommissioning order of
February 7, 1992 and/or any NRC regulations which may then be in
place), (b) to comply with any requirement which theastaff may then
issue that they safely remove or dispose of all radioactive
materials and devices which may be present‘at the Bloomsburg site,

and (c) to maintain the existing perimeter fence and warning signs,

as set forth in Paragraphs 17 and 18 below,.brovided, however, that

nothing contained in this Agreement shall be understood or
construed to preclude, prejudice or restrict the USR Companies’
right to challenge the NRC’s jurisdiction with respect to those

Companies in the future, as stated abov%4in paraqraph 10.

14. <The provisions of the Staff’s Order of January 29, 1993,
are expressly incorporated herein by reference and SLC hereby
agrees to bomply with the requireméhts of that Order (except as

discussed in Footnote 6 above), unless and until such time as it is

relieved of such obligations, in writing, by the NRC Staff.

15. It is understood and agreed that the USR Companies
reserve the right to challenge the NRC‘s jurisdiction as to those
companies, should they so desire (except as“to-their obligations
under this Agreement), in any appropriate forum, notwithstanding

the terms of any provision in this Agreement, as stated abeve in

w



Paragraph_10. It is further understood and agreed that the Staff

does not waive or relinquish its claim of NRC jurisdiction as to
" those companies,.nbéﬁithstanding the terms of any provision in this.
Agreement.

16. SLC and the USR Companies hereby agree that any and all
funds required to be set aside pursuant to this Agreement shall be
set aside and maintained in an interest-bearing trust fund or
escrow account to be established and governed in “accordance with
the Staff’s guidance, in the form attached hereto. It is further
agreed that no money deposited in this fund, and no interest earned
thereon, shall be committed or spent without prior written approval
of the Staff, during and after the five-year renewal period
specified herein. -

17. SLC and the USR Companies further agree that any and all
fﬁnds required to be set aside pursuant to this Agreement shall be
used exclusively for purposes of site decontamination, cleanup,
decommissioning, satisfaction of 10 C.Ff%, § 30.36, maintenance of
the perimeter fence and warning signs, and such other measures as
are appropriate and necessary to protect the public health and
safety and are approved in advance, in writing, by the Staff. 1In
addition, such funds may be used to pay for any additional costs
required for completion of the site characterization study referred
to herein, in the event and to the extent that such costs may
exceed the cost of the study agreed to in advance by the parties

hereto pursuant to Paragraph 6 herein. To the extent that any

funds remain after the completion of decommissioning and such other
——
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uses as specified herein, such funds shall be returned to the
control of SLC and the USR Coﬁﬁénies;

18. SLC herebf agrees to maintain the perimeter fence and-
warnings signs posted at the.Bloomsburg'site throughout the renewal
period And for a period of ten (10f years thereafter, or until
termination of the license with an NRC determination that the site
can be released for unrestricted use, whichever occurs first.

19. SLC and the USR Companies hereby agree éhat they shall
neither abandon nor transfer the Bloomsburg facility or any major
equipment or assets located at the Bloomsburg site without prior

written approval by the NRC Staff, which- approval shall not be

-
-

unreasonably withheld. -
20. It is expressly understood and agreed that nothing
_contained in this Agreement shall relieve the Respondent(s) from
complying with all applicable NRC regulations and the terms and
conditions of the -02 and -08 Licenses iPring the renewal period,
and, further, that ﬁothing contained in this Agreement shall be
binding on, or preclude lawful action by, any other Government
agency or department.

21. SLC and the USR Companies hereby agree that any failure
on their part to complete the site characterization study described
above, to make the montﬁly payments described above when due (of
within five days thereafter) or to comply with any other provision
contained in this Agreement will constitute a material breach of

this Agreement. Further, SLC and the USR Companies hereby agree

that any such breach, or any failure to demonstrate compliange with

AR
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10 C.F.R. § 30.35 to the satisfaction of the sStaff prior to
expiration of the.five-year renewal period specified herein, will
result in the immediéte expiration, rgvocation or suspension of the-
Licenses, effective immediately, without any right to or
opportunity for hearing in connection therewith, provided, however,
ﬁhat the Staff hereby agrees that it will not fevoke, suspend or
declare an expiration of the Licenses in the event that any such
breach invo;ves solely a failure by the USR Coﬁ%anies to make
monthly payments as required herein (in which case it is understood
and agreed that the Staff may take such other legal actions against
the USR Companies as the Staff may then -deem to be appropriate
including, without limitation, the right to resort immediately to
a court of law in a collection action, and the USR Compgnies hereby
waive any right they may have to seek an administrative remedy in
coﬁnection therewith). In this regard, SLC and the USR Companies
further conéent to the entry of a Judgment providing (a) that the
license expiration, revocation, suspe;Zion, or license renewal
denials and any decommissioning order which the Staff may issue
upon expiration, revoca£ion or suspension of the Licenses (if such
order does not contain terms which are more restrictive or
burdensome than those contained in the-decommissioning order of
February 7, 1992, and/or any NRC requlations which may then be inl
place) shall be deemed to be immediately effective in such event,
with no right to or opportunity for hearing in connection
therewith, subject only té the USR Companies’ right to contest the

NRC‘s jurisdiction over those Companies as set forth in

W



Paragraphs 10_and 15 herein, and (b) that any amounts required

hereunder, whether deposited or undeposited in the trust fund or
‘escrow account estal.:)iishgd pursuant t‘o this Agreement, or otherwise-
unpaid as specified herein, shall be due and payable immediately in
the event of a material breach hereof (except that amounts required
to be paid by SLC shall not be due and payable immediately in the
event of a breach by the USR Companies alone), and shall be tréated
as funds set aside to partially satisfy regulato;:"y requirements
established by the U. S. Nuclear Regulatory Commission to protect
the health and safety of the public from an ongoing and continuing
threat. -

22. It is understood and agreed that this Agreement is
contingent upon (a) notification of SLC by the Staff that it has
completed its review of and is prépared to act favorably upon SLC’s
license renewal application, consistent with éﬁe terms of this
Agreement, and (b) prior approval b}; the Atomic Safety and
Licensing Board.

23. .This Agreement shall be binding upon the heirs, legal
representatives, succeséors and assigns of the corporate entities

that are parties hereto.

20\



SENT BY: _ - 9-19-94 ¢ 4:52PN : -, 3015043725:# 3/ 3

]88 = .
IN WITNESS WHERDOF, we set.our hand and seal this ././‘z day of

August, 1994.

ror sarety Light Corporation,
and Metreal, IncC.:

ookl fol, o

C. Ri.chw mu, President

ror USR Indulttiu, Inco'
UsR Hdtlll, Inc., .
USR Chemical Products, IncC., . .
~— USR Liqtltihq. I!\c-. ‘M . .-,
t.£. Natural Regources, Inc.:

Ralph T. McKlvenny, Jr., Chairman

For the NRC Staff: «

Robert M. Bernara, Diractor
office of Nuclear Material Safety
and Safeguards

-\

Attachumant: Yorm of Trust



SENT BY: 9-19-3  4:52PM - 3015043725:% 2/ ;

IN WITNESS WHEREQY, wa get oUr hand and =zaal thic day of

August, 1994.

For Safety Light Corporatian,
and Metreal, Inc.: -

C. Richter White, Precident

Por USR Industries, Inc.,

USR Hetal“ Inco, :
USR chemical Products, Inc.,
USSR Lighting, Inc., and teo
U.S. Xatural Resourcss, Inc.:

-

: -{
’ Radan V. N mz@
Balph T. WcElveany, Jr., Chalrman

For the NRC Staff: 4

-

rohert M. Bernero, Director
office of Xuclear Katerisl Bafety

and fafequards pu

Attachrnent: Yorm of Trust

AT



IN WITNESS WHEREOF, we set our hand and seal this "9/ day of

e . '
, 1994. o

For Safety Light Corporation,
and Metreal, Inc.:

C. Richter White, President

For USR Industries, Inc.,
USR Metals, Inc.,
USR Chemical Products, Inc.,
USR Lighting, Inc., and
U.S. Natural Resources, Inc.: -

Ralph T. McElvenny, Jr., Chairmang

For the NRC Staff:

Robert M. Bernero, Director
Office of Nuclear Material Safety
and Safeguards

Attachment: Form of Trust

.
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8/12/94 Draft: Final . G: \turk\ SLCTRUST. C

TRUST AGREEMENT

This Trust Agreement (“Agreement®) is entered into as of
August . 1994, by and between éafety Light Corporation, a
Pennsylvania corporation (hereinafter *SLC%), USR Industries, Inc.,
a Delaware corporation (hereinafter “USR"), (collectively referred

«
to as “Grantors"), and

("Trustee").

WHEREAS, the Grantofs and the Staff (¥Staff") of the
United states Nuclear Regulatory Commission (“NRC") have entered
into a Settlement Agreement, dated Augusﬁh___, 1994 (“Settlement
Agreement," a copy of which is attached hereto), in resolution of
certain disputés between them, which will.result, inter alia, in
the renewal of Byproduct Material License Nos. 37-00030-02 and
37-00030-08 and the dismissal, witg prejudice, of certain
litigation between the Grantors and the Staff concerning those
*licenses, all subject to the approval of the Atomic Safety and

Licensing Board, and

WHEREAS, Paragraphs 3, 8 and 16 of the aforesaid
Settlement Agreement require the Grantors to establish an escrow

account or trust fund and to deposit certain funds therein to be

used for the purposes set forth, inter alia, in Paragraph 17 of

said Settlement Agreement, and

«



WHEREAS, the Grantors wish to establish a trust fund in
compliance with the aforesaid Settlement Agreement, to be used for °
the purposes specified therein;“and ‘

WHEREAS, ‘the Grantors, acting through their duiy-
authorized representatives, have selected the Trustee to be the
Trustee under this agreement, and the Trustee is willing to so act,

NOW, THEREFORE, the Grantors and Trustee hereby agree as
follows: -

Yy

Section 1. pefinitions. As used in this Agreement:

a. The term "“Trustee" meahs the NRC-approved Trustee
who enters into this Agreement and any successor Trustee.

b. The term %“duly authorized representative® means
C. Richter White or his designee or successor.

c. The term “Regional Administrator" means the Regional
Administrator for NRC Region I, or his designee, which may include,
without limitation, the NRC Deputy Execg?ive Director for Nuclear

Materials Safety, Safeguards, and Operations Support.

Section 2. Establishment of Fund. The Grantors and the

‘Trustee hereby establish a trust fund for the benefit of the NRC,
as specified in Section 13 of this Agreement, for the purposes set

forth in Paragraph 17 of the Settlement Agreement, as follows:

17. . « . {(Alny and all funds required to be
set aside pursuant to this Agreement shall be
used exclusively for purposes of site
decontamination, <cleanup, decommissioning,
satisfaction of 10 C.F.R. § 30.36, maintenance

- 2 -
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of the perimeter fence and warning signs, and
such other measures as are appropriate and
necessary to protect the public health and
safety and are approved in advance, in
writing, by the Staff. In addition, such
funds may be used to pay for any additional
costs ‘required for completion of the site
characterization study referred to herein, in
the event and to the extent that such costs
may exceed the cost of the study agreed to in
advance by the parties hereto pursuant to
Paragraph 6 herein. To the extent that any
funds remain after the completion of
decommissioning and such other uses as
specified herein, such funds shall be returned
to the control of SLC and the USR Companies.

The Trustee represents fhat it is insured by an agency of the
United States Government and agrees promptly to notify the NRC

Regional Administrator in the ‘event it ceases to be so insured.

-

-

Section 3. Payments Constituting the Trus£~Fund. The
Trust shall consist of all monies which now and hereafter may be
“transferred to the account of the Trustee, togetheér with all
earnings and profits thereon, less any paymenfs or distributions
made by the Trustee pursuant to this Agrfement. The Trust shall be
held by the Trustee, IN TRUST, as herein provided. The Trustee
shall not be respoﬁsible'nor shall it undertake any respdnsibility
for the amount or adequacy of, nor any duty to collect from the
Grantors, any payments necessary to discharge any liabilities of
the Grantors established by the NRC under the Settlement Agreement
or otherwise. The Grantors’ payments of principal into the trust
fund shall consist of cash, but may also consist of short-terﬁ
obligations of the United States Government, or with the consent of
the NRC Regional Administrator, other securities.
-3 -
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Section 4. Disbursement of Trust Assets. The Trustee

shall make payments from the Trust as specified in Section 13 or

Section 15 below.-

Section 5. Lien Created. As set forth in Paragraph 21

of the Settlement Agreement, the amounts required under that
Rgreement, whether deposited or undeposited in this Trust Fund,
shall be treated as funds set aside to partially satisfy regqulatory
requirements establisﬁed by the U. S. Nuclear Regula;;ory Commission
to protect the health and safety of the public from an ongoing and

continuing threat. The Grantors and the’ Trustee intend that no

third party have access to the Trust except as herein provided.

PN

Section 6. Trustee Management. The Trustee shall invest

_and reinvest the principal and income of the Trust, including
interest earned, and keep the Trust invested as a single fund,
without distinction between principal an income, in accordance
with the following provisions: The Trustee may hold the trust fund
and invest the fund in demand deposits that earn interest and are
insured by an agency of <the United States Government, or in short
term obligations of the United States Government provided, however,
that the Trustee may hold cash awaiting investment or distribution
for a reasonable time (approximately five working days) without
liability for the payment of interest. The Trustee shall discharge
its duties with respect to the fund solely in the interest of the

beneficiary and with the care, skill, prudence, and diligence under

AR



the circumstances then prevailing which persons of prudence, acting
in a like capacity and familiar with such matters, would use in the

conduct of an enterprise of a like character and with like aims.

Section 7. Express Powers of Trustee. Without in any
way limiting the powers and discretion conferred upon the Trustee
by the other provisions of this Agreement or by law, the Trustee is
expressly authorized and empowered to do the following:

a. To séll,_exchange, convey, transfé}, or otherwvise
dispose of any property held by it, by public or private sale, as
necessary for prudent management of the fund;

b. To make, execute, acknowledge, and deli§er any and
all documents of transfer and conveyance "and any and all other
instruments that may be necessafy or appropriate- to carry out the
powers herein granted;

c. To deposit all cash in the Trust.in interest-bearing
accounts, such as a money market fund.méjntained by the Trustee, or

in any other banking institution, to the extent insured by an

agency of the Federal Government.

Section 8. Taxes and Expenses, All taxes of any kind that

may be assessed or levied against or in respect of the Trust and
all reasonable brokerage commissions incurred by the Trust shall bé
paid from the Trust. Reasonable expenses incurred by the Trustee
in connection with the administration of this Trust shall be paid

from the Trust.

“



Section 9. Reports and Statements. The Trustee shall,

within seven (7) business days after the end of each quarter year
beginning with September 30, 19§4,.prdvide to the Grantors and the
NRC Regional Admini;trator, a summary accounting statement of the-
trust fund for the past quarter, to include: The amounts paid into
the trust fund, disbursements from the trust fund, party(ies)
receiving any disbursement, interest earned, and the current value
of the trust fund. In addition, the Trustee .shall provide to the
Grantors and the NRC Regional Administratof, montﬂly, a current
statement of account for the trust fund, to include: amounts paid
into the trust fund, disbursements from the trust fund, interest
earned, and the current value of the trust.- fund.

-

Section 10. Advice of Counsel. The Trustee may from

. time to time consult with counsél with respect to any question
arising as to the construction of this Agreement or any action to
be taken hereunder. The reasonable 1e2?1 fees and expenses of
counsel shéll be chargeable against the Trust if.approved by the
NRC Regional Administrator. The Trustee shall be fully protected,
to the extent permitted by 1law, in acting upon the advice of

counsel.

Section 11. Trustee Compensation. The Trustee shall be

entitled to reasonable compensation for its services as agreed to

in a letter agreement between the Grantors and the Trustee, subject

w



to prior approval of said letter agreement by the KNRC Regional

Administrator.

Sgction'lé. Successor Trustee. The Trustee may resign
or the Grantors may replace the Trustee, but such resignation or
replacement shall not be effective until (1) the Trustee gives
thirty (30) days notice of his resignation or the Grantors give.
thirty (30) days notice that there will be a Successor Trustee
appointed; (2) the Grantors notify the NRC-Region;; Administrator
in writing that the Grantors have appointed a Successor Trustee and
that the Successor Trustee has accepted the appointment; (3) the
NRC Regional Administrator approves that appointment; and (4) the
Successor Trustee assumes administratiﬁh of the Trugt. Thé
Successor Trustee shall have the same powvers and duties as those
conferred upon the Trustee hereunder. Upon the Successor Trustee’s
acceptance of the appointment, the Successor Trustee shall
undertake to manage the trust fqﬁds and properties then
constituting the Trust. If for any reason the‘Grantors cannot or
do not act within thirty (30) days after the Trustee resigns, the
Trustee may apply to a court of competént jurisdiction for the
appointment of a Successor Trustee or for instructions. The
Successor Trustee shall specify the date on which he assumes
administration of the Trust, by notice in writing, sent to the
Grantors, the NRC Regional Administrator, and the then present
Trustee by certified mail ten (10) days Pefore”éuch change becomes

effective. Any reasonable expenses incurred by the Trustee or the

A



Successor Trustee as a result of any of the acts contemplated by’

this Section shall be paid as provided in Section 8.

Section 13. Instructions to Trustee,

(a) Grantors’ Instructions. The  Grantors’ duly

authorized representative may issue orders, reQuests, and
instructions to the Trustee in writing, which the Grantors or fhe
Grantors’ duly authorized representatiie must sign,“with copies of
each such writing to the NRC Regional Administrator, except that
the Grantors and the Grantors’ duly authorized representative are
not authorized to inétruct the Trustee éo disburse more than a
total of $5,000 from the Trust per calendar quarter without prior

written agreement from the NRC Regional Administrator.

(b) NRC Regional Administrator’s Instructions.

. (1) The NRC Regional Administrator may issue
instructions to the Trustee in writing, which the NRC Regiocnal
Administrator must sign, with a copy , to the Grantors or the
Grantors’ duly authorized representative, to disburse funds from
the Trust to entities identified pursuant to Section 4 for the
purposes described in Section 2 of this Agreement; and -

(2) The NRC Regional Administrator may issue other
orders, requests, or instructions to the Trustee in writing, which
tﬁe NRC Regional Administrator must sign, for the administration of
the Trust as authorized or required by this Agreement, or in order
to preserve the assets of the Trust for the pufboses described in

Section 2 of this Agreement.

“



(c) Trustee’s Reasonable Reliance. The Trustee shall be

fully protected in acting reasonably without inquiry in accordance
with the orders, requests, and instructions of the Grantors’ duly
authorized. representative or the NRC Regional Administrator, in-

accordance with the terms of this Agreement.

Section 14. Amendment of Agqreement, This Trust

Agreement may be amended by an instrument in writing executed by
the Grantors and the Trustee, with the written app;oval of the NRC
Regional Administrator, or by the Trustee and the NRC Regional
Administrator and any remaining Grantgr'if one or both of the

Grantors cease to exist.

Section 15. JIrrevocability and Termination. Subject to
.the right of the parties to amend this agreement as provided in
Section 14, the Trust shall be irrevocable and shall continue until
terminated at the written agreement ofifhe Grantors, the Trustee,
and the NRC Regional Administrator, or by the Trustee and the NRC
Regional Administrator apd any remaining Grantor if one or both of
the Grantors cease to exist. Upon termination of the Trust, all
remaining trust property, less final trust administration expenses,
shall be delivered to the Grantors or Grantors’ duly authorized

representative.

Section 16. JImmunity and Indgpnificafion, The Trustee

shall not incur personal liability of any nature in connection with

——
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any act or omission, made in good faith, in the administration of
this Trust, or in carrying out any directions by the Grantorsjér
the NRC Regional Administrator issued in accordance with thig
Agreement. The Tru;tee shall be indemnified and saved harmless by
the Grantors, from and against any personal liability to which the
Trustee may be subjected due to any reasonable act or conduct in
its official capacity, including all expenses reasonably incurred
in its defense in the event the Grantors fail to provide such

an

defense.

Section 17. Choice of Yaw. <This Agreement shall be

administered, construed, and enforced according to the laws of

the State of . -

Secgion 18. Interpretation and Severability. As used in
this Agreement, the masculine gender shall include the feminine,
words in the singular include the plural, and words in the plural
include the singular. The descriptive h;;dings for each section of
this Agreement shall not affect the interpretation or the legal
efficacy of this Agreemént. If any part of this Agreement is held
to be invalid, it shall not affect the remaining provisions which
shall remain wvalid and enforceable, nor shall any invalidity of

this Agreement affect the validity of the attached Settlement

Agreement which shall remain valid and enforceable.

1"



Section 19. Notices and Change of Address. All notices

required under this Agreement shall be provided in writing, by
first clasé mail, to the parties listed below at the addresses
" herein provided, aﬁd to the NRC Regional Administrator, u. s.-
Nuclear Regulatory Commission, 475 Allendale Road, King of
Prussia, PA  19406. Change of address notices shall be given
promptly to each of the parties and the NRC Regional Administrator

in writing.

Section 20. Reservation of Rights. Nothing in this
trust agreement shall affect the rights of USR Industries to
proceed with its jurisdictional challenges as set forth in the

attached Settlement Agreement. -

Section 21. Successors and Assigns, This Agreement

shall be binding upon the heirs, legal representatives, successors
and assigns of each of the parties hereto.
-
In Witness Whereof, the parties have caused this
Agreement to be executed by their respective officers, each of whom

is duly authorized to so act.

C. Richter White, President

Safety Light Corporation

4150-A Old Berwick Road

Bloomsburg, PA 17815
(Grantor)

Ww.



Ralph T. McElvenny,-Jr., Chairman

USR Industries, Inc.
550 Post Oak Boulevard
Suite 545 '
Houston, TX 77027

(Grantor)

{ NAME AND TITLE OF TRUSTEE
. TO BE PROVIDED]

{ _ADDRESS TQO BE PROVIDED }

(Trustee)

Attachment: Settlement Agreement

- 12 -
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ACKNOWLEDGEMENT

County of

State of

Oon this day of August, 1994, before me, a notary public in
and for the County and State aforesaid, personally appeared

. and he/she did depose and state that he/she .
is the { = INSERT TITLE - ] of

: ¢ Trustee, who executed the above instrument, that
he/she knows the seal of said organization; that the seal affixed
to such instrument is such organization’s seal; «that it was so
affixed by order of said organization; and that he/she signed
his/her name thereto by like order.

Notary Public ..

My Commission Expires:

44
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
CERCLA CONSENT DECREE FOR REMEDIAL
DESIGN, REMEDIAL ACTION, AND
PARTIAL REIMBURSEMENT OF RESPONSE
COSTS FOR THE MAXEY FLATS DISPOSAL
SUPERFUND SITE
FLEMING COUNTY, KENTUCKY
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-
I. BACKGROURD _

A. The United States of America ("United States"), on
behalf of the Administrator of the United States Environmental
Protection Agency ("EPA"), filed a complaint in this matter
pursuant to Sections 106 and 107 qf the Comprehensive
Environmental Response, Compensation, and Liability Act
(YCERCLA"), 42 U.S.C. §§ 9606 and 9607.

B. The United States in its conplaint seeks, ;n;g: _113
(1) rE1mbursement or coste incurred by EPA and the Department of
Justice for response actions at the Maxey Flats Disposal
Superfund Site (the "Site") in Fleming County, Kentucky, together
with accrued interest; and (2) performance of studies and
response work by the Settling Defendants at the Slte consistent
with the National 0il and Hazardous Substances Pollution
Contingency Plan, 40 C.F.R. Part 360 (as amended) ("NCP").

C. The Maxey Flats Disposal -Site is a low-level radloactlve
waste site 11censed under the Atomic Energy Act (“AEA").

Pursuant to the requirements of the AEA, the Site is owned by the
Commonwealth of Kentucky ("Commonwealth"). The Commonwealth,
through the Cabinet for Human Resources, exercises regulatory
authority over the Site pursuant to its status as an "Agreement
State" under the AEA and the Kentucky Cabinet for Natural
Resources and Environmental Protection is the current licensee of

the Site. Nuclear Engineering Company (now known as "U.S.

Ecology, Inc.") operated the Site under a license granted by the
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Commonwealth from i§63-1978, during which time 4-5 million cubic
feet of radioactive waste was disposed of at the Site.

D. In accordance with the NCP and Section 121(f) (1) (F) of
CERCLA, 42 U.S.C. § 9621(f) (1) (F), EPA notified the Commonwealth
of Kentucky on June 30, 1992 of negotiations with potentially
responsible parties ("PRPs") regarding the implementation of the
remedial design and remedial action ("RD/RA") for the Site.

E. In accordance with Section 122(3j) (1) of CERCLA, 42
U.S.C § 9-622(3' } (1) , EPA notified the United S-ates Department of
the Intericr and the United States Department of Acriculture on -
June 30, 1992 of negotiations with PRPs regarding the release of
hazardous substances that may have resulted in injury to the
natural resources under federal truéteeship and ené;uraged the
trustees to participate in the negotiation of this Consent
Decree.

F. Participation by the Settling Defendants in the
settlement repfégenﬁgé by this Consent Decree shall not.SA
‘construed as an acknowledgement by the Settling Defen@ants that
releases or threatened releases of hazardous substances at or
from the Site constitute an imminent and substantial endangérment
to the public health or welfare or to the environment. Except as
otherwise provided in the Federal Rules of Evidence,
participation by the Settling Parties in the settlement
represented by this Consent Decree shall not be considered an

admission of liability for any.purpose. By consenting to the

entry of the Consent Decree, the Settling Defendants do not admit
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any statement in tﬂe administrative record. The Settling Parties
reserve their rights to raise any defense and to challengé any
fact or liability in any proceeding except one to enforce this

Consent Decree.

G. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA
placed the Site on the National Priorities List, set forth at 40
C.F.R. Part 300, Appendix B, by publication in the Federal
Reglster on June 10, 1986, at 51 Fed. Reg. 21,055 and 21 095.

H. fn response to ;h alleged release or substantial threat
of a release of hazardous substances at or from the Site, the
Maxey Flats Steering Committee, composed of 82 PRPs, commenced on
March 24, 1987, a Remedial Investigation and Feasibility Study
("RI/FS") for the Site pursuant -to ;0 C.T.R. § 300:;30 under the
Administrative.Order by Consent ("AOC") foé the Site dated March
24, 1987.

I. The Remedial Investigatiam—(“RI") Report for tgg Site
was finalized 6ﬁ—Jul§"21, 1989, and the Feasibility Stua; (“FsS")
"Report was finalized, with an Addendum, on May 31, 1991. The
Maxey Flats Steering Committee has completed the work required
under the AOC.

J. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA
published notice of the completion of the FS and of the proposed
plan for remedial action on June 3 and June 4, 1991, in major
local newspapers of general circulation. EPA proQided an

opportunity for written and oril comments from the public on the

proposed plan for remedial action. A copy of the transcript of
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the public meeting held on the proposed plan is available to the

’

public as part of the administrative record upon which the
Regional Administrator based the selection of the response
action.

K. The decision by EPA on the remedial action to be
implemented at the Site is embodied in a final Record of Decision
("ROD"), issued on September 30, 1991, (attached as Appendix A),
on which the Tommonwealth had a reasonable opportunity—fd_faiIéw
and.commeﬂt and has‘giveg its general.concurrence. The ﬁODL
includes a responsiveness summary to the public comments. Notice
of the final plan was published in accordance with Section 117 (b)
of CERCLA.

L. Based on the information cﬁrrently availaﬂle to EPA, EPA
believes that the Work as defined herein will be properly and

promptly conducted by the Settling Defendants if conducted in

accordance with the requirements af tliis Consent Decree-and the

Statement of wéfi ("SOwW") .,

M. sSolely for the purposes of Section 113(j) of CERCLA, the
remedial action selected by the ROD and the Work to be performed
by the Settling Defendants shall constitute a response action
taken or ordered by the President.

N. The Parties represent, and the Court by entering this
Consent Decree finds, that this Consent Decree has been
negotiated by the Parties in good faith and implementation of
this Consent Decree will expedite the cleanup of the Site and

will avoid prolonged and complicated litigation among the



-6-

Parties, and that this Consent Decree is fair, reasonable, and in

*

the public inﬁarest.
NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:
II. JURISDICTION
1. This Court has jﬁrisdiction over the subject matter
of this action pursuant to 28 U.S.C. §§ 1331 and 1345, and 42
U.S.C. §§ 9606, 9607, and 9613(b). This Court also has personal
jurisdiction over the Settling Parties. Solely for thé_ﬁﬁiﬁsgis
of éhis Cénsent Dec;ee aﬁa the underléing complaint, Setfiiﬁg
Parties waive all objections and defenses that they may have to
jurisdiction of the Court or to venue in this District. The
Settling Parties shall not challenge the terms of this Consent
Decree or this Court’s jurisdiction.to enter and eﬁforce this
Consent Decree.
IITI. PARTIES BOUND

2. This Consent Decree.appYies to and is’ binding upon

the United Staéég, the Settling Defendants, and their successors

and assigns. Any reorganization, abolition, size reduction,

transfer of function, or change in the existence or authority of
a Settling Federal Agency or the Commonwealth, or change in
ownership or corporate status of a Settling Private Party
including, but not limited to, any transfer of assets or real or
personal property, shall in no way alter the responsibilities
under this Consent Decree of the Settling Federal Agency,

Settling Private Party, or the Commonwealth.
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3. Settiing Private Parties shall psgyide a copy of
this Consent Decree to each contractor hired to perform the IRP
Work (as defined below) and to each person representing any
Settling Private Party with respect to the Site or the IRP Work
and shall condition all contracts entefed into hereunder upon
performance of the IRP Work in conformity with the terms of this
consent Decree. Settling Private Parties or their contractors
shall provide written notice of the Consent Decree to éilf—.
subéontraétors hire& to é;rform any pértion of the IRY Wofkf
required by this Consent Decree. Settling Private Parties shall
nonetheless be responsible for ensuring that their contractors
and subcontractors perform the IRP Work in accordance with this
Consent Decree. With regard to the‘IRP Work, each—éontractor and
subcontractor chall be deemed to be in a contractual relationship

with the Settling Private Parties within the meaning of Section

167(b) (3) of CERCLA, 42 U.S.C. § $807(b) (3). =

4. The Commonwealth shall provide a copy of this
‘Consent Decree to each contractor hired to perform the BoRP Work
(as defined below) and to each person representing the
Commonwealth with respect to the Site or the BoRP Work and-shall
condition all contracts entered into hereunder upon performance
of the BoRP Work in conformity with the terms of this Consent
Decree. The Commonwealth or its contractors shall provide
written notice of the Consent Decree to all subcontractors hired
to perform any portion of the éoRP Work. The Commonwealth shall

nonetheless be responsible for ensuring that its contractors and
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subcontractors perform the BORP Work in accordance with this
Consent Decree. With regard to the BoRP Work, each contractor
and subcontractor shall be deemed to be in a contractual
relationship with the Commonwealth within the meaning of Section
107(b) (3) of CERCLA, 42 U.S.C. 's 9607(1;)(3). |

IV. DEFINITIONS
S. Unless otherwise expressly provided herein, terrs

used in this Consent Decree which are defined in CERCLX-A;mZ;-'
regﬁlhtiogs promulé;ted ;sder CERCLA ;hall have the meaning-
assigned to them in CERCLA or in such regulations. Whenever
terms listed below are used in this Consent Decree or in the
Statement of Work or appendices attached hereto and incorporated
hereunder, the following definitiong shall apply:

“AEA" shall mean the Atomic Energy Act of 1954, as amended,
42 U.S.C. §§ 2201 et seq.

"Balance of Remedial Phase" ¢BoRP) shall meaﬁ"that;pgrtion

of the remedy for the Site described in Tasks IV and V of Section
‘IV of the Statement of Work for the Site (SOW), attached as
Appendix B, and which is equivalent to the tasks comprising the
“"Interim Maintenance Period"™ (IMP) and "Final Closure Periéd"
(FCP) as described in the ROD.

"BoRP Activities" shall mean those activities to be
undertaken by the Commonwealth to implement the final plans and
specifications submitted by the Commonwealth pursuant to the IMP
and FCP work plans as describeé in the SOW and this Consent

Decree and approved by EPA.
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“BoRP Ronediai Design" shall mean those activities to be
undertaken by the Commonwealth to develop the final plans and
specifications for the BoRP Activities as required in the SOW and
this Consent Decree.

"BOoRP Work" shall mean all activities the Commonwealth is
required to perform under this Consent Decree, including the
Commonwealth IRP Obligations and other remedial tasks and O & M
(as defined below) specified in the SOW, except those EEQGEEEE‘by
Secgibn Xi&III (Ret;ntiog-of Records): T

"CERCLA" shall mean the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, as amended by
the Superfund Amendments and Reauthorization Act of 1986, 42

U.S.C. §§ 9601 et seq.

"Chemical and Radiological Monito-ing® shall mean all
monitoring, including monitoring for RCRA hazardous wastes or

hazardous constituents, as specifiéd In Section III.A.4.e.-j. of

the SOW.

"Commonwealth IRP Obligations” shall mean the Commonwealth’s
responsibility to perform the following tasks until Certification
of Completion of the IRP: Chemical and Radiological Monitoring;
access control and security; and Site maintenance, including
grass cutting, fence repair, routine cap repairs, subsidence
monitoring and repair, and ditch cleaning.

"Commonwealth" or *“State" shall mean the Commonwealth of
Kentucky, its various State cabinets and agencies, and related

entities including the State university system.
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"Consent Decr;e" shall mean this Decree Egg_all appendices
attached hereto (listed in Section XXXII). In the event of
conflict between this Decree and any appendix, this Decree shall
control.

nconstruction Standards* shall mean those requirements
designated as Construction Standards in the Statement of Work and
those construction-related criteria and standards developed
during IRP Remedial Design or BoRP Remedial Design which are
conéisten& with th; remé&y outlined iﬁ the SOW. -

"Day" shall mean a calendar day unless expressly stated to
be a working day. "“Working day" shall mean a day other than a
saturday, Sunday, or federal holiday. In computing any period oZ
time under this Consent Decree, whéra the last daf“would fall on
a Saturday, Sunday, or federal holiday, the period shall run
until the close of business of the next working day.

"De Minimis Consent Decree" shall mean the consengrgecree
lodged herewifhhfo ;;ich the United States, the De Miniéis
" Settlors and the Settling Privates Parties are signagpries.

"De Minimis Settlors"™ shall mean, collectively, the "Non-
Federal De Minimis Settlors" and the "Federal De Minimis \
Settlors,™ as listed in Exhibits 1 and 4 of the "De Minimis
Consent Decree" for the Site lodged with this Consent Decree.

"EPA" shall mean the United States Environmental Protection

Agency and any successor departments or agencies of the United

States.
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“Final Closuré Period" (FCP) shall mean tggs portion of the
remedy described in Section IV, Task IV.B. of the SOW and
jdentified as the Final Closure Period in the ROD.

“Future Response Costs" shall mean the costs that EPA or the
United States Department of Justice indur in reviewing or |
developing plans, reports and other items pursuant to this
Consent Decree, verifying the Work, or otherwise overseeing this
Consent Decree, including payroll costs, contractor costs, travel
c05£sz ané labordto;y co;£s; but shali not include i) costs EPA
incurs in performing Emergency Response pursuant to Section
XVIII; ii) costs EPA incurs in performing Work in accordance with
Paragraph 126 of Section XXIV (Covenants Not to Sue or Take
Administrative Action by Plaintift).or in performiAg additional
response actions as provided in Section IX .(Additional Reéponse
Actions) or Section X (EPA Periodic Review); or iii) any other
costs which are reserved or subject to reopeners uﬁde;fgggtion
XXIV (Covenant;_ﬁot-;é Sue or Take Administrative'Action“by
"Plaintiff). )

*Interim Maintenance Period" (IMP) shall mean the period of
natural subsidence, and Site maintenance and monitoring,
commencing upon Certification of Completion of the IRP and
concluding with the attainment of the trench stabilization
criteria established in accordance with the SOW.

"Initial Remedial Phase" (IRP) shall mean that portion of

the remedy described in the Record of Decision as the Initial

Closure Period, which consists of Tasks I-III of the SOW and the



performance monitoring requirements relating to Tasks I-III in
Task V of Section IV of the SOW.

"IRP Activities" shall mean those activities to be
undertaken by the Settling Private Parties to implement the final
plans and specifications submitted by fhe Settling Private .
Parties pursuant to the IRP Remedial Action Work Plan and
approved by EPA.

— ———

"IRP Remedial Design® shall mean those activities to be

undéftaken by the Settling Private Paéties to develop thé-final
plans and specifications for the IRP Activities pursuant to the
IRP Remedial Design Work Plan.

"IRP Work" shall mean all activities Settling Private
Parties are required to perform undér this Consent—becree,
including the IRP tasks specified in the SOW, except those
required by Section XXVIII (Retention of Records).

“National Contingency Plan" er "{NCP) shall mean the-National

0il and Hazardod; Substances Pollution Contingency Plan
-promulgated pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605,
codified at 40 C.F.R. Part 300, including, but not limited to,
any amendments thereto.

"Operation and Maintenance® or (O & M) shall mean all
activities to maintain the effectiveness of the remedial action
which are described in the Record of Decision for the Site as the
Custodial Maintenance Period, including all institutional
control, perpetual care, and méintenance and monitoring

activities as required under the Institutional Control Period
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(ICP) and Post-Inséitutional Control Period Wozf_Plans and
Operation and Maintenance Manuals developed pursuant to this
consent Decree and the Statement of Work (SOW) and approved by
EPA.

“Paragraph® shall mean a portion of this Consént Decree

identified by an arabic numeral or an upper case letter.

"parties® shall mean the Plaintiff, the Settling Defendants,

and the Settling Federal Agencies. T

- “Pasé Response-Cost;; shall maan.all costs, includiné,-bqt
not limited to, direct and indirect costs that the United States
(excluding the Settling Federal Agencies) incurred and paid with
regard to the Site prior to the date of entry of this Consent
Decree, plus interest on those costé. i

“"Perforumance Sﬁandards" shall mean the performance

standards specifically identified in Section III of the SOW and

such otner cleanup standards, standards of control, and-other

substantive requirements, criteria or limitations that EPA
identifies as a result of IRP Remedial Design or BoRP_Remedial
Design that are consistent with the standards specified in
Section III of the SOW and are required due to significant
monitoring or sampling data developed during the IRP Remedial
Design or BoRP Remedial Design which are materially different
from previously existing data.

“Plaintiff"™ shall mean the United States on behalf of EPA.
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"RCRA"™ shall mean the Resource Conservation and Recovery
Act, as amended, 42 U.S.C. §§ 6901 et seqg., which is in effect on
the effective date of this Consent Decree.
"Record of Decision® (ROD’ shall mean the EPA Record of
Decision relating to the Site éated Seétember 30, 1991, issuéd by
EPA Region IV, and all attachments thereto.

"Remedial Activities" shall mean the IRP Activities and'the

BoRP Activities.

“Remedial Measures" shall mean the "Remedial Measuréé“
designated in Section IITI of the SOW. o

“Remedial Standards" shall mean the "Performance Standards®
as defined in this Consent Decree and the Construction Standards
and Remedial Measures described ‘in éection ITI of the SOW, as may
be modified by EPA during IRP Remedial Design and BoRP Remedial
Design.

“Section" shall mean a portiom-of this Consent Decree
identified by a—ioman numeral.

“Settlement Agreement" shall mean the agreement between the
Settling Private Parties and Settling Federal Agencies, which is
attached to this Consent Decree as Appendix C and which is made
an enforceable part hereof.

“Settling Defendants" shall mean the Settling Private
Parties and the Commonwealth.

“Settling Federal Agencies"™ shall mean those agencies or

departments of the United States identified in Appendix D hereto.
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"Settling Par£ies“ shall mean the Settliqg_?rivate Parties,
the Settling Federal Agencies, and the Commonwealth.

"Settling Private Parties" shall mean those parties
identified in Appendix E hereto.

“Site” shall mean the Maxéy Flats‘Disposal Superfund Site,
encompassing approximately 280 acres, located on County Road
1895, approximately 10 miles northwest of the City of Morehead,

in southeastern Fleming County, ﬁ;htucky and depicted geﬁgfqlly'

on the map attached as Appendix F.

“Statement of Work" (SOW) shall mean the document attached
as Appendix B to this Consent Decree and any modifications made
in accordance with this Consent Decree.

“Supervising Contractor" shali mean theAprinc;pal contractor

or contractors retained by the Settling Defendants to supervise

and direct the design and/or implementation of their respective

Work under this Consent Decree. -=7 =

"United ngies" shall mean the United States of America,
including its agencies, departments, and instrumentalities,
except that, for purposes of Sections XIX, XX, XXIII, XXIV and
XXV of this Consent Decree (Reimbursement of Response Costs,
Indemnification and Insurance, Stipulated Penalties, Covenants
Not to Sue or Take Administrative Action by Plaintiff, and
Covenants by Settling Defendants), "United States"™ shall not
include the Settling Federal Agencies.

"Waste Material" shall mean (1) any "hazardous substance"

under Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); (2) any
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pollutant or Cohta;inant under Section 101(33)_2£ CERCLA, 42
U.S.C. § 9601(33); and (3) any "solid waste" under Section
1004 (27) of RCRA, 42 U.S.C. § 6503(27).
"Work" shall mean the IRP Work and the BORP Work.
V. GENERAL PROVISIONS
6. Obijectives of the Parties

The objectives of the Parties in entering into this Consent
Decree are td_irotact public health and welfare and th;-_——“~‘
environment at the Site ;hrough the t;nding, design and"
implementation of response actions at the Site by the Settling
Parties and to partially reimburse response costs of the
Plaintiff.

a. Settling Private Parties shall perform and,

together with Settling Federal Agencies, shall finance the IRP

Work in accordance with this Consent Decree and all plass,

standards, speci}ications, and schedules set forth in the SOW, as
well as the schedules developed and approved by EPA pursuant to
this Consent Decree. Settling Private Parties and the Settling
Federal Agencies shall also reimburse the United States fo£
response costs as provided in this Consent Decree.

b. The Commonwealth shall perform and finance the
BoRP Work and the Commonwealth IRP Obligations in accordance with
this Consent Decree and all plans, standards, speéifications, and
schedules set forth in the sow; as well as the schedules

developed and approved by EFA pursuant to this Consent Decree.



This Consent Decreé does not purport to settlg_igy liability the
Commonwealth may have to Plaintiff for any response costs the
United States (other than the Settling Federal Agencies) has
incurred as of the date of entry of the Consent Decree or which
the United States will incur after the.data of entry of this
Consent Decree, except those costs the Commonwealth has agreed to
pay under Sections XII and XVIII (Access and Emergency Response),
and Paragraph 126 of Section XXIV (cOvenants Not To Sue or Take
Admlnlstrative Actlon by Plalntltt). -

c. Whenever the Settling ﬁrivate Parties and
Settling Federal Agencies are obligated.to pay money to the
Plaintiff under this Consent Decree, the Settling Private Parties
are jointly and severally obligated.for the entiremamount. The
Settling Private Parties and Settling Federal Agencies have

allocated the payment obligations under this Consent Decree among

themselves as specified in the SettIement Agreement. The

Settling Private Parties are jointly and severally obligated to
‘perform the IRP Work and to finance all IRP Work, but the
obligations to finance the IRP Work are allocated among the
Settling Private Parties and the Settling Federal Agencies.ag
specified in the Settlement Agreement.

d. Except as provided in Section XXI (Force
Majeure), the failure or delay of any Settling Party to pay or
otherwise perform its respective obligations shall not relieve
any of the Parties of their obiigations under this Consent

Decree.
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a. -No provision of this Consent Decree shall be
interpreted as or constitute a commitment or requirement that the
Settling Federal Agencies obligate or pay funds in contravention
of the Anti-Deficiency Act, 31 U.S.C., §§ 1301, 1341, 1342, 1349-
51, 1511-19. | | '

8. Compliance With Applicable Law. All activities

undertaken by Settling Defendants pursuant to this Consent Decree

shall be perfsfmed in accordance with the requirements of éII‘
appiicablé federalignd s;ate laws and‘regulations. Setfiih&
Defendants shall also comply with all applicable or relevant and
appropriate requirements of all federal and state environmental
laws as set forth in the ROD and the SOW. The activities
conducted pursuant to this Consent-Decree, if appr;ved by EPA,
shall be considered to be consistent with the NCP.
9. ermits

a. As provided in<Section 121(e) of CERELA and
s 300.400(e)(1;_;f éhe NCP, no permit shall be required for any
portion of the Work conducted entirely on-site. In particular,
the Settling Private Parties and Commonwealth agree that, by
performing or paying for the IRP Work or any other response
actions that are on-site, as defined at 40 C.F.R.
§ 300.400(e) (1) (1993), the'Settling Private Parties and Settling
Federal Agencies do not become subject to any existing or future
State permittee or licensee obligations arising under any State

statutes or regulations that implement or are the basis for

delegation under the AEA, the Clean Air Act, the Clean Water Act,
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RCRA, the Safe Drihking Water Act, and the Solid Waste Disposal
Act; or based on any independent State statutes or regulations,
existing now or in the future, that apply to the same media or
Waste Material as such federal statutes. However, this Paragraph
does not relieve Settling Private Parties or Settling Federal
Agencies from complying with the applicable or relevant and
appropriate requirements of federal and state environmental laws
as set forth in the ROD. When ad;‘portion of the Work—fé361;2§ a
fedéfal or state permit ;r approval, éettling Defendants-shéll
submit timely and complete applications and take all other
actions necessary to obtain all such permits or approvals.

b. Settling Defendants may seek relief under the
provisions of Section XXI (Forcé M;jeure) of this éonsent Decree
for any delay in the performance of the Work resulting from a
failure to obtain, or a delay in obtaining, any permit required

e

for the Work.

-——

i

c. This Consent Decree is not, and shall not be
construed to be, a permit issued pursuant to any federal or state
statute or regulation.
10. i of Obligations to Success -in-Tit

a. Within 15 days after the entry of this Consent
Decree, the Commonwealth of Kentucky, as owner of the Site
property, shall record a certified copy of this Consent Decree
‘with the Recorder’s Office (or Registry of Deeds or other
appropriate office), Fleming CSunty, Commonwealth of Kentucky.

Thereafter, each deed, title, or other instrument conveying an
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interest in the'prcperty included "in the Site shall contain a
notice stating that the property is subject to this Consent
Decree and shall reference the recorded location of the Consent
Decree and any restrictions applicable to the property under this

Consent Decreea.

b. The obligations of the Commonwealth with
respect to the provision of access under Section XII (Access) and
the 1mp1ementat10n of institutional controls as requlred by the
ROD and the sow shall be blndlng upon any and all departmente or
agencies of the Commonwealth and any and all persons who
subsequently acquire any ownership interest or portion thereof
(hereinafter "Successors-in-Title"). Within 15 daycs after the
entry of this Consent Decree, the Ccmmonwealth shall record at
the Recorder’s Office (or Registry of Deeds or other appropriate
office where land ownership and transfer records are maintained

for the property) a notice of obligation to provide access under

Section XII (Access) and related covenants. Each subsequent

" instrument conveying an interest to any such property included in
the Site shall reference the recorded location of such notice and
covenants applicable to the property. ‘

c. The Commonwealth and any Successor-in-Title
shall, at least 30 days prior to the conveyance of any such
interest, give written notice of this Consent Decree to the
grantee and written notice to EPA of the proposed conveyance,
including the name and address-of the grantee, and the date on

which notice of the Consent Decree was given to the grantee. 1In
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the event of any stch conveyance, the Commonweilth's obligations
under this Consent Decree, including its obligations to provide
or secure access pursuant to Section XII, shall continue to be
met by the Commonwealth. In addition, if the United States
approves, the grantee may perform sone'or all of the Work under
this Consent Decree. In no event shall the conveyance of an

interest in property that includes, or is a portion of, the Site

release or otherwise affect the liability of the Settling Partles

to comply wlth the Consant Decree.

d. In the event that additional parcels of property
are acquired for a buffer zone pursuant to the SOW, the party
acquiring such property shall comply with the provisions of
subparagraphs a-c above, with all otligations runnltg froﬁ the
closing date of the acquisition of any such parcel of property.

VI. DE MINIMIS CONSENT DECREE

11. In consideration of-theé covenants not tq-sue the
Commonwealth of the-éé Minimis Settlors under the terms of the De
-Minimis Consent Decree, and except as specifically provided in
Paragraph 12 of this Consent Decree, the Commonwealth covenants
not to sue or to take administrative action against any of the De
Minimis Settlors for any and all civil liability pursuant to
Sections 107(a) or 113(f) of CERCLA, 42 U.S.C. §§ 9607 (a) and
9613(a), and Section 7003 of RCRA, 42 U.S.C. § 6973, state law or
common law, relating to the Site. The covenants not to sue or to

take administrative action of the Commonwealth shall take effect

for the De Minimis Settlors upon their respective payments in
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accordance with-2;; De Minimis Consent Decree. These covenants
not to sue extend to the De uinim;g Settlors and do not extend to
any other person. I

12. The covenants by the Commonwealth set forth in
Paragraph 11 above do not pertain to any matters other than those
expressly specified therein. The Commonwealth reserves, and this
Consent Decree is without prejudice to, all rights against the De
Minimigs Settlors with respect to all other matters, including,

but not limited to: —

-a. claims bésed on failure - -to make the payments

required by Section XIX (Reimbursement of Response Costs) and the
De Minimjs Consent Decree;

b. criminal liability;

c. 1liability for injury to, destruction-of, or loss of
natural resources for which there are federal trustees.

d. 1liability for response costs that have been or may

have beer. incurred by the U.S. Department of Interior or U.S.

PR
- - —

Department of Agriculture in their role as natural resource
.trustees.

13. Nothing in this Section or the De Minimis consent
Decree shall affect the obligations of the Settling Parties or
their successors or assigns to the Plaintiff under the terms of
this Consent Decree, or the rights of the Plaintiff against the
Settling Parties or their successors or assigns as provided or

reserved under the terms of this Consent Decree. .

VII. OBLIGATIONS OWED BY THE SETTLING PRIVATE PARTIES AND
THE SETTLING FEDERAL AGENCIES TO EACH OTHER

14. The Settling Private Parties and the Settling

Federal Agencies have set forth their obligations to each other
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in the Settlement Agreement, which is incorporEESd herein by
reference and made an enforceable part hereof.
VIII. PERFORMANCE QF THE WORK
15. selection of Supervising Contractor.

a. All aspects of the IRP Work to be performed by
Settling Private Parties pursuant to this Section or Sections IX,
X, and XI (Additional Response Actions, EPA Periodic Review, and

Quality Assurance, Sampling and Data Analysis) of this_Eoﬁgéﬁf‘

Decree shall be under the direction aﬁd supervision of a -
Supervising Contractor, the selection of which shall be subjéct '
to disapproval by EPA. Within 15 days after the entry of this
Consent Decree, Settling Private Parties shall notify EPA and the
Commonwealth in writing of the name; title, énd quéiifications of
any contractor proposed to be the Supervising Contractor for the

IRP Activities. EPA will issue a notice of disapproval or an

authorization to proceed upon notification of the identity of the

Supervising Contractor. EPA will not disapprove a proposed
"Supervising Contractor on the ground that the proposeq
Supervising Contractor is, or is affiliated with, a Settling
Private Party or a De Minimis Settlor. If, at any time aftér a
Supervising Contractor is approved, Settling Private Parties
propose to change a Supervising Contractor, the Settling Private
Parties shall again notify EPA and must obtain an authorization
to proceed from EPA before the new Supervising Contractor

performs, directs, or supervises any IRP Work under this Consent

Decree.
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b. -If EPA disapprdéves a propogEE_Supervising
Contractor, EPA will notify the Settling Private Parties in
writing and the Settling Private Parties shall then submit to EPA
and the Commonwealth a list of contractors, including the
qualifications of each contractor, thaé would be acceptable to
them within 30 days of receipt of EPA’s disapproval of the

contractor previously proposed. EPA will provide written notice

of the names of any contractor that it disapproves and an

authorization to proceed with respecttto any of the other
contractors. EPA will not disapprove a proposed Supervising
Contractor on the ground that the proposed Supervising Contractor
is, or is affiliated with, a Settling Private Party or a De
Minimis Settlor. Settling Private farties méy sel;ct anf
contractor from that list that is not disapproved and shall
notify EPA and the Commonwealth of the name of the contractor

selected within 21 days of EPA’‘s aiithorization to’brocegq:

-

C. All aspects of the BoRP Work to be performed
-by the Commonwealth pursuant to this Section or Sections IX, X,
and XI (Additional Response Actions, EPA Periodic Review, and
Quality Assurance, Sampling and Data Analysis) of this Conéent
Decree shall be under the direction and supervision of a
Supervising Contractor or an agency or employee of the
Commonwealth. The selection of a Supervising Contractor or
agency or employee of the Commonwealth to serve in that capacity
shall be subject to disapprovai by EPA. Within 180 days prior to

the scheduled completion of IRP Activities, the Commonwealth
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shall notify EPA iﬁ writing of thé nanme, titlgL_?nd
qualificatiohs of any contractor, person, or agency proposed to
direct and supervise the BoRP Work. EPA will issue a notice of
disapproval or an authorization to érocaed upon notification of
the identity of the Supervising Contraétor Or agency or employee
serving in that capacity. After EPA authorizes the BORP Work to
proceed, the Commonwealth shall not replace the Supervising

Contractor or : agency or employee servinq in that capac1ty wlthout

notifying EPA and obtaiuning a new authorization to proceed

d. If EPA disapproves the contractor, person, or
agency selected by the Commonwealth to supervise and direct the
BoRP Work, EPA will notify the Commonwealth in wrltlng. Within
30 days after receipt of EPA’s dlsapproval the Commonwealth
shall submit to EPA a list of other contractors, persons, or
agencies proposed by the Commonwealth to supervise the BoRP Work.

EPA will provide written notice of-'thé names of any con;ractor,

person or agency that it disapproves and an authorization to
proceed with respect to any of the other listed candidates. The
Commonwealth may select any contractor, person or agency from
that list that is not disapproved and shall notify EPA of its
selection within 21 days of EPA’s authorization to proceed.

e. If EPA fails to provide written notice of its
authorization to proceed or disapproval as provided in this
Paragraph and this failure prevents Setfling Private Parties or
the Commonwealth from-meeting 6ne or more deadlines in a plan

approved by the EPA pursuant to this Consent Decree, Settling
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Private Parties'orithe Commonwealth may seek ;Sl}ef under the
provisions of Section XXI (Force Majeure) hereof.

16. commonwealth IRP Obligations. Within 45 days
after entry of this Consent Decree, the Commonwealth shall submit
to EPA a work plan detailing the Commonwealth IRP Obligationé
(IRP Monitoring and Maintenance Plan). Upon approval of the IRP
Monitoring and Maintenance Plan by EPA, the Commonwealth shall
implement the plan. The fact that the IRP Monitoring and
Maiﬁfenanée Plan h;; not_ﬁeen submitt;d or approved shali not
prevent the Commonwealth from performing its obligations under
the AEA license for the Site.

17. Remedial Desian

a. Within 60 days after EPA'Q issuance of an
authorization to proceed to Settling Private Parties pursuant to
Paragraph 1S5, Settling Private Parties shall submit to EPA and
the Commonwealth a work plan for &ha design of the Initdial
Remedial Phasehgi tA;Asite ("IRP RD Work Plan") or that éortion
" of the work plan related to the leachate removal, solidification,
and disposal. At the same time, Settling Private Parties shall
also submit to EPA and the Commonwealth a health and safety plan
for the IRP Remedial Design which conforms to the applicable
Occupational Safety and Health Administration regulations
including, but not limited to, 29 C.F.R. § 1910.120, and
Commonwealth of Kentucky regulations relating to worker exposure

to radiation. The health and safety plan shall specify a safety

officer to ensure that work procedures are carried out in
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accordance with'st;ta and federal health and siffty requirements.
Settling Private Parties shall submit the complete IRP RD Work
Plan (or the remainder thereof, if they have submitted that
portion of the IRP RD Work Plan related to leachate removal,
solidification, and disposal) ﬁo latervthan 90 days followin§
initiation of full scale leachate removal and solidification

operations.

" b. Within 60 days after EPA determines that
treﬁch st;bilizatioh crigeria establi;hed in accordance with the
SOW have been attained, the Commonwealth ghall submit to EPA a
work plan for the design of the FCP ("FQP RD Work Plan"). At the
same time, the Commonwealth shall submit to EPA a health and
safety plan for the FCP activities thch ccaforms éb the
applicable Occupational Safety and Health Administration and EPA-
requirements including, but not limited to, 29 C.F.R. S-1910.120,

and Commonwealth regulations relating to worker exposure-to

radiation. To satisfy this requirement the Commonwealth may

submit to EPA a supplemented version of the health and safety

plan in effect for the Site under its AEA license. The FCP
health and safety plan shall specify a radiation safety officer
to ensure that work procedures are carried out in accordance with
state and federal health and safety requirements.

c. The work plans specified in subparagraphs 17.a
and 17.b above shall provide for design of the remedy set forth

in the ROD in accordance with the SOW and, upon their approval by
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EPA, shall be incoéporated into ard become enforceable under this
Consent Decree.

d. The IRP RD Work Plan shall include plans and
schedules for implementation of all IRP Remedial Design and pre-
degign tasks identified in the SOW, inéluding, but not limited
to, plans and schedules for the completion of: (1) IRP Remedial
Design sampling and analysis plans including, but not limited to,
an IRP Remed1a1 Design Quality Assurance Project Plan in
accordance with Section XI (Quality Assuranca, Sampling and Data
Analysis); (2) a preliminary IRP Remedial Design reéport; and (3)
pre-final and final IRP Remedial Design reports. In addition,
the IRP RD Work Plan shall include a schedule for completion of
the IRP RA Work Plan. ‘ i

e. The FCP RD Work Plan shall include, without
being limited to, plans and schedules for completing: (1) design
sampling and analysis plans, inclugimg but not limitedigq, an FCP
Quality Assurance Pégﬁect Plan in accordance with Sectio; XI
-(Quality Assurance, Sampling, and Data Analysis); (2) an FCP
preliminary Remedial Design report; and (3) FCP pre-final and
final Remedial Design reports. 1In addition, the FCP RD Wofk Plan
shall include a schedule for completion of the FCP RA Work Plan.

f. Upon approval of the IRP RD Work Plan and
health and safety plans for all field activities by EPA, after a
reasonable opportunity for review and comment by fhe

Commonwealth, the Settling Private Parties shall implement the

IRP RD Work Plan. Settling Private Parties shall submit to EPA
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and the Commonwaal£h all plans, submittals and other deliverables
required under the approved IRP RD Work Plan in accordance with
the schedule for review and approval pursuant to Section XIV
(Submissions Requiring Agency Approval).

g. Upon approval of the FCP RD Work Plan and
health and safety plans for all field activities by EPA, the
Commonwealth shall implement the FCP RD Work Plan. The
Commonwealth shall submit to EPA all plans, submittals_hﬁE"BEHér
deliverabies requiféd unaer the appro@ed FCP RD Work Plan in
accordance with the schedule for review and approval pursuant to
Section XIV (Submissions Requiring Agency Approval).

h. The IRP preliminary Remedial Design and FCP
preliminary Remedial Design repbrté shall include,nat a minimum,
the following: (1) design criteria; (2) results of additional
field sampling and pre-design work; (3) preliminary plans, |
drawings and sketches; (4) required-specifications 'in autline
form; and (5) éﬂbreiiﬁinary construction schedule. i

i. The IRP pre-final and final Remedi?l Design
reports shall include, at a minimum, those items specified in
Section IV, Task II of the SOW, which include the followiné:

(1) final plans and specifications; (2) a complete design
analysis; (3) a final IRP construction schedule; and (4) a field
sampling plan (directed at measuring attainment of Performance
Standards).

j. The FCP pre;tinal and final Remedial Design

reports shall include, at a minimum: (1) final plans and
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specifications;-(zi a complete design analysis; (3) a final FCP
construction schedule; (4) a final overall construction cost

estimate; and (5) a field sampling plan (directed at measuring

attainment of Performance Standards).

18. Remedial Activities.

a. Concurrent with the submittal of the IRP final
Remedial Design Report, Settling Private Parties shall submit to
EPA and the Commonwealth a work plan for the performance of the
IRP at the Site ("IRP RA Work Plan"). The IRP RA Work Plan shall
provide for implementation of the IRP in accordance with the
design plans and specifications in the IRP final Remedial Design
Report. Upon its approval by EPA, the IRP RA Work Plan shall be
incorporated into and become enforceable under thié'Conseht
Decree. At the same time that they submit the IRP RA Work Plan,
Settliné Private Parties shall submit to EPA and the Commonwealth
a Construction Health and Safety Elan/Contingency Plap,;qg field
activities reqﬁi}ed-;§ the IRP RA Work Plan which confor;s to the
applicable Occupational Safety and Health Administrat}on and
Commonwealth requirements including, but not limited to, 29
C.F.R. § 1910.120, and Commonwealth regulations relating td
worker exposure to radiation. The health and safety plan shall
specify a safety officer to ensure that work procedures are
carried out in accordance with state and federal health and
safety requirements. In addition to the IRP Construction Health
and safety Plan/Contingency plén, Settling Private Parties shall

submit, at the same time, an IRP Construction Management Plan and
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an IRP Constructioﬁ Quality Assurance Plan, both of which shall
encompass the tasks detailed in the IRP RA Work Plan. The
Settling Private Parties may submit that portion of the IRP final
Remedial Design report pertaining to leachate removal,
solidification, and disposal before the complete report is due if
they also submit, at the same time, those portions of the IRP RA
Work Plan, Construction Health and Safety Plan/Contingency Plan,
IRP Construction Management Plan, and IRP Construction_Qﬁ;iifi‘

ASSQrance Plan pertaining to leachate‘removal, solidifiéitibn,
and disposal. }

b. The IRP RA Work Plan shall include, or be
accompanied by, the following: (1) a detailed description of the
IRP tasks to be performed and deliverables to be s&bmitted to
EPA; (2) the schedule for completion of the IRP; (3) a method for
selecting contractors; (4) a schedule for developing and
submitting other required plans for-performing IRP”Actiy@?ies;

(5) a method fb;—iméiémenting the IRP Construction Quali;y

' Assurance Plan; (6) a method for implementing the IRP Health and
Safety Plan/Contingency Plan; (7) a method for implementiqg,the
IRP Construction Management Plan; (8) a description of the
strategy for delivery of the IRP (Project Delivery Strategy); (9)
the identity of the members of an "IRP Construction Project Team"
and their qualifications; and (10) procedures and plans for the

decontamination of equipment and the disposal of contaminated

materials. The IRP RA Work Plén also shall include a schedule
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for implementing ;11 IRP tasks identified in the IRP final
Remedial Design report.

Cc. Within 180 days before scheduled completion of
the IRP Activities, the Commonwealth shall submit to EPA a work
plan for the performance of the IMP acﬁivities at the Site (QIMP
Work Plan"). Upon its approval by EPA, the IMP Work Plan shall
be incorporated into and become enforceable under this Consent
Decree. At the same time, the COmmonwealth shall submlt to EPA a
health and safety plan for the IMP activitiea which conforms to
the applicable Occupational Safety and Health Administration and
EPA requirements including, but not lim;ted to, 29 C.F.R.

§ 1910.120, and Commonwealth reqgulations relating to worker
exposure to radiation. To satisfy.this requirement the .
Commonwealth may submit to EPA a supplemented version of the
heaith and safety plan in effect for the Site under its AEA

license. The IMP health and safety plan shall spec1fy1r_

radiation safety officer to ensure that work procedures are

' carried out in accordance with state and federal health and
safety requirements. The IMP Work Plan shall include the
following: (1) a preliminary list of tasks to be performed
during the IMP and major deliverables to be submitted to EPA; (2)
an IMP Sampling and Analysis Plan describing the projected sample
collection and analytical activities; (3) a method for
implementing the IMP Quality Assurance Plan; (4) a method for
implementing the IMP Health an& Safety Plan; (5) a tentative

schedule for completion of the IMP and development and submittal
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of IMP deliverable;; (6) a tentative formulat%gz_of the IMP team
along with methods for replacing IMP team members and roles and
responsibilities of IMP team members; and (7) procedures and
plans for the decontamination of equipment and disposal of
contaminated materials.

d. Concurrent with the submittal of the draft Fcp
Final Remedial Design report, the Commonwealth shall submit to
EPA a work plan for the performance of the FCP ("FCP RA WOrk
Plan*) rhe FCP RA Work Plan shall provide for implementatlon of
the FCP in accordance with the SOW, as set forth in the design
plans and specifications in the FCP pre-final Remedial Design
report, as modified and approved by EPA. Upon its approval by
EPA, the FCP RA Work Plan shall be incorporaﬁad ingo and become
entorceable under this Consent Decree. At the same time tha£ it
submits the FCP RA Work Plan, the Commonwealth shall submit to
EPA a FCP Construction Health and-barety Plan/Contlngensy Plan

for field act1v1t1es required by the FCP RA Work Plan which

conforms to the applicable Occupational Safety and Health

Administration and EPA requirements including, but not limited
to, 29 C.F.R. § 1910.120 and Commonwealth regulations relaéing to
worker exposure to radiation. In addition to the FCP
Construction Health and Safety Plan/Contingency Plan, the
Commonwealth shall submit, at the same time, a FCP Construction
Management Plan and a FCP Construction Quality Assurance Plan,

both of which shall encompass ﬁhe tasks detailed in the FCP RA

Work Plan.
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e. 'The FCP RA Work Plan shall include, or be
accompanied by, the following: (1) a detailed description of the
FCP tasks to be performed and deliverables to be submitted to
EPA; (2) the schedule for completion of the FCP; (3) a procedure
for selection of the contractor; (4) a schedule for developihg
and submitting other required plans for performing the FCP RA
Work plan; (5) a method for implementing the FCP Construction
Quality Assurance Plan; (6) a method for implementing‘ghé—faﬁ‘
COnétruction Healtﬁ and ;afety Plan/ééntingancy Plan; (75 a
method for implementing the FCP Construction Management Plan; (8)
a description of the strategy for delivering the FCP (Project
Delivery Strategy); (9) methods for developing, and tasks to be
included in, the Institutional COnfrol Work Plan a;d Operation
and Maintenance Manual; (10) tentative formulation of the FCP

Construction Project Team and a description of their

qualifications; and (11) procedureés—and plans for the —

decontaminatidﬁ of equipment and the disposal of contaminated

" materials. The FCP RA Work Plan also. shall include a schedule
for implementation of all FCP tasks identified in the FCP pre-
final and final Remedial Design reports.

f. Upon approval of the IRP RA Work Plan
specified in subparagraph 18.a. by EPA or that portion pertaining
to leachate removal, solidification, and disposal, after a
reasonable opportunity for review and comment by fhe
Commonwealth, the Settling Private Parties shall implement the

activities required under the plan. To the extent that title to
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any facilities con;tructed as a résult of the IRP Work or
additional response actions under Section IX performed by or on
behalf of the Settling Private Parties does not vest
automatically in the Commonwealth by virtue of the Commonwealth’s
ownership of Site property, the Commonwealth shall, consistent
with state law, take title to such facilities as the facilities
are constructed. The Settling Private Parties shall submit to
EPA for review and approval pursuant to Section XIV (Sﬁbﬁfggishs
Réqﬁiring-kgency Aébroval), with a reﬁsonable opportunitf fb;
review and comment by the Commcnwealth, all plans, submittals, or
other deliverables required under the approved work plan in
accordance with the schedule therein. Unless otherwise directed
by EPA, the Settling Private Partiés shall not com;ence physical
on-Site activities prior to approval of the IRP RA Work Plan by
EPA or that portion pertaining'ﬁo leachate removal,

solidification, and disposal. ST ; i—

g. Upon approval of the IMP Work Plan specified
in subparagraph 18.c. by EPA, the Commonwealth shall‘}mplement
the activities required under the IMP Work Plan. The
Commonwealth shall submit to EPA for review and approval pursuant
to Section XIV (Submissions Requiring Agency Approval) all plans,
submittals, or other deliverables required under the approved
work plan in accordance with the schedule therein. In the event
EPA has not approved the IMP Work Plan before Certification of
Completion of the IRP, the Comﬁonwealth shall undertake the

activities specified in the IMP Work Plan it submitted to EPA



until EPA approves the IMP Work PIan unless directed not to do so

———

by EPA.
h. Upon approval of the FCP RA Work Plan
specified in subparagraph 18.d. by EPA, the Commonwealth shall
implement the activities required undef the plan. The '
Commonwealth shall submit to EPA all plans, submittals, or other
deliverables required under the approved work plan in accordance

with the schedule for review and approval pursuant to Section XIV

-

(Suﬁmissions Requiring Aééncy Approvai). Unless otherwise
directed by EPA, the Commonwealth shall not commence activities
described in the proposed FCP RA Work Plan prior'to approval of
the FCP RA Work Plan.

19. QQg:ggign_gng_ugin;ghgngg. Within iso dayﬁ before
the scheduled completion of FCP construction, the Commonwealth
shall submit to EPA a work plan for performance of the

Institutional Control Period activities (Institutional :gontrol

Work Plan) aloﬁé—with the Institutional Control O & M Manual, as
described in the SOW, which together shall describe tpe nature
and timing of activities to be performed during the Institgtional
Control Period (ICP). The Commonwealth shall implement the
Institutional Control Work Plan in accordance with the
Institutional Control O & M Manual upon approval by EPA. Within
180 days before the scheduled completion of the ICP, the
Commonwealth shall submit to EPA a work plan for performance of
the Post-Institutionai Control-Period activities (Post-

Institutional Control Work Plan), along with the Post-
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Institutional Cont£01 O & M Manual, as descri?gg_in the SOW,
which together shall describe the nature and timing of activities
to be performed during the Post-Institutional Control Period.

The Commonwealth shall implement the Post-Institutional Control
Work Plan in accordance with the Post-institutional Control O & M
Manual upon approval by EPA.

20. The portion of the Work performed by Settling

Privata Partias pursuant to this ‘Consent Decree shall 1nclude the

obligation to achieve the Construction Standards and Performance
Standards applying to the IRP Work at the time of Certification
of Completion of the IRP.

21. The portion of the Work performed by the
Commonwealth pursuant to this Consant Decree shall 1nclude the
obligation to achieve the Coastruction Standards applicable to
the BoRP and the Pérformance Standards.

z2. Settllng Parties acRkrniowledge and agree uhat

nothing in this Consent Decree, the SOW, the IRP RD or RA Work
Plans, the IMP Work Plan, or the FCP RD or RA Work Plans
constitutes a warranty or representation of any kind by Plaintiff
that compliance with the work requirements set forth in tﬂe SOW
and the work plans will achieve the Performance Standards.
Moreover, compliance by Settling Defendants with their respective
Work requirements shall not foreclose Plaintiff from seeking
compliance with all other applicable terms and conditions of this

Consent Decree, including but not limited to, the Performance

Standards.
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23. 'Sefglinq Private Parties shalli_gyior to any off-

Site shipment of Waste Material, other than analytical samples,
from the Site, provide written notification to the EPA Project
Coordinator of such shipment of Waste Material. In addition,
prior to any off-Site shipment of Wasté Material, other than
analytical samples, from the Site to an out-of-state waste
management facility, Settling Private Parties shall prévide
wrltten notlflcatlon to the appropriate gstate environmen€;i—~§
off1C1al ;n the rece1v1ng facility’s state and to the EPA Pro;ect
Coordinator of such shipment of Waste Material.

a. The written notification shall include the
following information, when available: (1) the name and location
of the facility to which the Waste-Material is to ;e shipped; (2)
the type and quantity of the Waste Material to be shipped; (3)
the expected schedule for the shipment of the Waste Material; and
(4) the method of transportat10n.~-Séttllng Private Pazsaes shall
notify the state in which the planned receiving facility is
" located of major changes in the shipment plan, such as a decision
to ship the Waste Material to another facility within the same
state, or to a facility in another state.

b. The identity of the receiving facility and
state will be determined by the Settling Private Parties prior to
commencing IRP construction. Settling Private Parties shall
provide the information required by subparagraph 23.a as soon as

practicable after the receiving facility and state are determined

and before the Waste Material is actually shipped.
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24. The.Commonwealth shall, prior tg_fny off-Site
shipment of Waste Material, other than analytical samples, from
the Site, provide written notification to the EPA Project
coordinator of such shipment of Waste Material. In addition,
prior to any off-Site shipment of Waste Material, other than
analytical samples, from the Site to an out-of-state waste
management facility, the Commonwealth shall provide written
notxflcation to the approprlate state environmental.offiéfif‘{h
the receiving fac111ty s state and to the EPA Project Coordinator
of such shipment of Waste Material. i

a. The written notification shall include the
following information, when available: (1) the nanme and location
of the facility to which the Waste Material is to ﬁe shipped; (2)
1 type and guantity of the Waste Material to be shipped; (3)
the expected schedule for the shipment of the Waste Material; and
(4) the method of transportation.~ ‘The commonwealth sha;l notlfy
the state in whi;h é;e planned receiving facility is located of
major changes in the shipment plan, such as a decision to ship
the Waste Material to another facility within the same state, Or
to a facility in another state.

b. The identity of the receiving facility and
state will be determined by the Commonwealth prior to commencing
BoRP Activities. The Commonwealth shall provide the information
required by subparagraph 24.a as soon as practicable after

determining which facility and state will receive the Waste

Material and before the Waste Material is actually shipped.
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Ii- ADDIIIQHAL_EﬁﬁEQHSE_AQIIg§§

25. a. 1In the event that, prior to Certification of
Completion of the IRP, EPA determines or the Settling Private
Parties or Settling Federal Agencies propose that additional
response actions are necessary to meet.the Construction Standards
or Performance Standards applicable to the IRP or to implement
the IRP Activities, the Party that makes the determination or
proposa. shafI'notify the Projeci—éoordinator for the4;tﬁZ£~‘—

Parties.

b. In the event that, after Certification of
Completion of the IRP but prior to ten years after Certification
of Completion of the IRP, EPA determines or the Settllng Private
Parties or Settling Federal Agenc1es propose that additional
response actions are necessary to meet the Performance Standards
of the IRP due to a failure in the design or implementation of
the IRP Work by the Settllng Private Parties, the Party—that
makes the determlnatlon or proposal shall notify the Project
) Coordinator for the other Parties. _

c. In the event that, prior to ten years after
Certification of Completion of the IRP, EPA determines that a
horizontal flow barrier (HFB) is necessary to prevent substantial
ground water inflow, as determined by the criteria in the SOW and
the criteria developed during the IRP Remedial Design, EPA shall
notify the Project Coordinators for the Settling'Private Parties

and the Commonwealth. The design and implementation of the HFB

shall be performed by the Settling Private Parties. All costs of
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designing and inst;lling the HFB shall be borng_}n the following
manner: 70% by the Settling Private Parties and Settling Federal
Agencies in the proportions specified in the Settlement
Agreement, and 30% by the Commonwealth. The Settling Private
Parties shall submit monthly invoices ﬁnd available supporting
cost documentation to the Commonwealth for payment of its 30%
share of the costs, and the Commonwealth shall, as necessary,
verify the amount of the costs incurred and shall make full
payﬁéht o£ its shar; witgin 30 days after receipt of the in@qice
and available supporting cost documentation. In the event that
the Commonwealth fails to pay an invoice within the thirty day
period, the Commonwealth shall also be liable to the Settling
Private Parties for interest on the'unpaid balance-éalculated at
the rate specified in Section 107 (a) of CERCLA and accruing on a
daily basis. The Commonwealth’s obligation to pay its share of
the HFB costs and any accrued intefest thereon shall be—
enforceable by-fﬂisaééurt upon application by the Settligg
‘Private Parties or the Settling Federal Agencies and, in any such
enforcement proceeding, the Commonwealth may contest payment. of
such costs and interest only on the grounds that there is an
accounting error or that the amount of the HFB cost is not
supported by the invoice or other supporting cost documentation.
The failure of the Settling Private Parties to receive payment

from the Commonwealth or the Settling Federal Agencies shall not

affect their obligation to construct the HFB.
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26. Witﬁin 30 days of receipt of nqsife from EPA or
Settling Private Parties pursuant to Paragraph 25 that additional
response actions are necessary (or such longer time as may be
specified by EPA), Settling Private Parties shall submit for
approval by EPA, after reasonable oppoftunity for review and
comment by the Commonwealth, a work plan for the additional
response actions. The plan shall conform to the applicable
requirements “of Paragraphs 17 and 18. Upon approval of thi—“Ihn
pursuant to SGctlon X1V (Subnlss1ons Requ1r1ng Agency Approval),
Settling Private Parties shall implement the plan for additional
response actions in accordance with the schedule contained
therein.

27. Any additional respdnse actions tha; Settiing
Private Parties or Settling Federal Agencies propose are
necessary-to meet the Construction Standards or Performance
Standards or to implement the IRR-ACTtivities shalIl’ be sub)ect to
approval by EPA, af;;r reasonable opportunity for review and
" comment by the Commonwealth and, if authorized by EPA, shall be
completed by Settling Private Parties in accordance with plans,
specifications, and schedules approved or established by EfA
pursuant to Section XIV (Submissions Requiring Agency Approval).

28. Except as provided in Paragraphs 25-27 above, all
other additional response actions required or proposed after
Certification of Completion of the IRP shall be the financial
responsibility of the Commonwe%lth and shall be performed

pursuant to Paragraphs 29-31, below. These response actions
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shall include cons£ruction of the HFB and response actions based
upon a failure of design or implementation of the IRP if EPA’s
determination that such response actions are needed is made more
than ten years after Certification of Completion of the IRP.

29. In the event that, after Certification of
Completion of the IRP, EPA determines or the Commonwealth

proposes that additional response actions are necessary to meet

—_———

the Construction Standards or Performance Standards or to
impiément the wOrk; the ;arty that makes the determinatién-br
proposal shall notify the Project Coordinator for the other
Party. |

30. Within 30 days of receipt of notice from EPA or
the Commopwealth pursuant to Paragfaph 29 that additional
response actions are necessary (or such longer time as may be

specified by EPA), except as provided in Paragraphs 25-27, above,

the Commonwealth shall submit for<approval by EPA a work plan for

the additional response actions. The plan shall conform to the
' applicable requirements of Paragraphs.17 and 18. Upon approval
of the plan pursuant to Section XIV (Submissions Requiring Agency
Approval), the Commonwealth shall implement the plan for
additional response actions in accordance with the schedule
contained therein.

31. Any additional response actions that the
Commonwealth proposes are necessary to meet the Construction
Standards or Performance Standérds or to implement the Work shall

be subject to approval by EPA and, if authorized by EPA, shall be
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completed by the c;mmonwealth in accordance w%EE_plans,
specifications, and schedules approved or established by EPA
pursuant to Section XIV (Submissions Requiring Agency Approval).

32. Settling Defendants may invoke the procedures set
forth in Section XXII (Dispute Resolution) to dispute EPA’s
determination that additional response actions are necessary.
Such a dispute shall be resolved pursuant to Section XXII

—_— e——————

(Dispute Resolution) of this Consent Decree.
- -33. Not;ithst;nding the pr;visions of Paragraéh 32,
neither EPA‘’s initial determination under Paragraph 25.b that a’
failure in the design or implementation of the IRP Work is the
cause of additional response actions nor the absence of such a
determination shall be subject to ﬁudicial review ;r diséute
resolqtion. The Setitling Parties may invoke the procedures of
Paragraph 34, however, to allocate among themselves the costs of

certain additional response actioms that are required in- the 10

year period af£;} Certification of Compietion of the IRP.

34. Regardless of EPA’s jinitial determination under
Paragraph 25.b, the Settling Private Parties’ and Settling
Federal Agencies’ responsibility under this Consent Decree to pay
for response actions under this Section (other than the
horizontal flow barrier) that are required in the 10 year period
after Certification of Completion of the IRP shall be limited to
the costs attributable to a failure in the design or
implementation of the IRP Workl The following procedures shall

apply for determining the responsibilities of the Settling
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Private Parties an& Settling Federal Agencies_gf_tha Commonwealth
to pay for response actions under this Section required within 10
years following Certification of Completion of the IRP. In any
proceeding under this Paragraph, a preliminary determination by
EPA to seek performance from the Sattling Private Parties,
Settling Federal Agencies, or the Commonwealth shall have no
evidentiary weight. The preliminary determination by EPA shall

initiate a 30-day period of informal negotiation between a N

designee of the Chairman of the Maxey Flats Steering Comﬁiffee, a
designee of the Secretary of the Cabinet for Natural Resources
and Environmental Protection, and a designee of the Settling
Federal Agencies. 1In the event that an informal negotiation does
not result in a settlement, an aggfieved party mayumove this
Court to resolve the dispute by filing a motion setting forth the
matter in dispute, the efforts made by the parties to resolve it,
and the relief requested. The othef parties may filg a-—response
to the motion; hin £he proceeding before this Court, thé‘Court
will: (1) determine the extent to which the payment of costs or
damages or the performance of additional response activities is
attributable, in whole or in part, to the responsibilities‘
imposed on the Settling Private Parties and Settling Federal
Agencies due to a failure in the design or implementation of the
IRP Work or is otherwise the financial responsibility of the

Commonwealth; and (2) order the Commonwealth, the Settling

Private Parties and the Settling Federal Agencies to pay the
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costs of any 8hare; of responsibility that may_gf allocated to
them or to provide any other appropriate relief.
X. EPA PERIODIC REVIEW
35. Until Certification of Completion of the IRP,
Settling Private Parties shall conduct'any studies and
investigations as requested by EPA in order to permit EPA to

conduct reviews at least every five years as required by Section

—_—me—— .

121(c) of CERCLA and any applicable regulation:.
- 36. After Certitication of Completion of the IRP, the

Commonwealth shall conduct any studies and investigations as
requested by EPA in order to permit EPA to conduct reviews at
least every five years as required by Section 121(c) of CERCLA
and any applicable regulations. - )

37. 1If required by Sections 113(k) (2) or 117 of
CERCLA, Settling Parties and the public will be provided with an
opportunity to comment on any furtha&¥ response actlons‘proposed
by EPA as a result ;; any review conducted pursuant to Section
121(c) of CERCLA and to submit written comments for the record
during the public comment period. After the period for
submission of written comments is closed, the Regional
Administfator, EPA Region IV, or his or her delegate, will
determine in writing whether further response actions are
appropriate.

38. If, prior to Certification of Compietion of the
IRP, the Regional Administratof, EPA Region IV, or his or her

delegate, determines that information received, in whole or in
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part, during the r;view conducted pursuant to_EEFtion 121(c) of
CERCLA, indicates that the IRP is not protective of human health
and the environment, Settling Private Parties shall undertake any
further response actions EPA has determined are appropriate,
unless their liability for such further response actions is

barred by the Covenants Not to Sue set forth in Section XXIV.

Settling ®Private Parties shall submit a plan for such work to EPA

for approval—zh accordance with the procedures seat fofzh—z
Section VIII (Performanc; of the wOrks apd shall implemeﬁﬁ‘ihe
plan approved by EPA. Settling Private Parties may invoke the
procedures set forth in Section XXII (Dispute Resoclution) to
dispute (1) EPA’s determination that implementation of the IRP
Work is not protective of human he#lth and ﬁhe env;ronmgnt, (2)
EPA’s selection of the further response actions ordered as

arbitrary and capricious or otherwisc not in accordance with law,

or (3) EPA’s determination that the Settling Privdfe_Pafties’

liability for ﬁhe further response actions requested is reserved
. in Paragraphs 121, 122, or 124 or otherwise not barred by the
Covenants Not to Sue set forth in Section XXIV.

39. 1If, after Certification of Completion of the IRP,
the Regional Administrator, EPA Region IV, or his delegate,
determines that information received, in whole or in part, during
any review conducted pursuant to Section 121 (c) of CERCLA,
indicates that the Work is not protective of human health and the
environment, and determines thét any further response actions are

appropriate, the Commonwealth shall undertake any further
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response actions EéA has determined are approgsifte, unless its
ljability for such further response actions is barred by the
Covenants Not to Sue set forth in Section XXIV. The Commonwealth
shall submit a plan for such work to EPA for approval in
accordance with the procedures set forfh in Section VIII
(Performance of the Work) and shall implement the plan approved
by EPA. The Commonwealth may invoke the procedures set forth in
Section XXII (Dispute Resolution) to dispute (1) EPA’s
détéfhination-that kmpleééntation of éhe Work is not proféciive
of human health and the environment, (2) EPA’s seléction of the
further response actions ordered as arbitrary and capricious or
6therwise not in accordance with law, or (3) EPA’s determination
that the Commonwealth’s liability fgr the further response
actions requested is reserved in Paragraphs 122 or 124 or is
otherwise not barred by the Covenants Not to Sue set forth in

g —-—

Section XXIV. - =

XI. QHALIIx_As5HBAnQEL_§AnELIHQL_AHD_DAIA_AHALX§I§
Settling Private Parties. . -

40. Settling Private Parties shall use quality
assurance, quality contfol, and chain of custody procedures for
all samples in accordance with EPA’s "Interim Guidelines and
Specifications For Preparing Quality Assurance Project Plans,"
December 1980, (QAMS-005/80); "Data Quality Objectives Process
for Superfund (Interim Final Guidance) ," (EPA/540/G-93/071); “EPA
NEIC Policies and Procedures Ménual," May 1978, reviéed November

1984, (EPA 330/9-78-001-R); and subsequent amendments to such
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guidelines upon notification by EPA to Settling Private Parties
of such amendment. Amended guidelines shall apply only to
procedures conducted after such notification. Prior to the
commencement of any monitoring-project under this Consent Decree,
Settling Private Parties shall submit to EPA for approval a
Quality Assurance Project Plan ("QAPP") that is consistent with

the SOW, the NCP and the EPA Region IV Engineering Support Branch

—_————

Standard Opefziing Procedures and_buality Assurance Manual (dated

April 1, 1986). If relevant to the proceeding, the Parties agree
that validated sampling data generated in accordance with the
QAPP(s) and reviewed and approved by EPA shall be admissible as
evidence, without objection, in any proceeding under this Decree.
Settling Private Parties shall énsﬁre that EPA and Commonwealth
personnel and their authorized representatives are allowed access
at reasonable times to all laboratories utilized by Settling
Private Parties in %§plementing this Consent Decree. or
addition, Settizhg Private Parties shall ensure that such
laboratories shall analyze all samples submitted by EPA pursuant
to the QAPPs for quality assurance monitoring. Settling Private
Parties shall ensure that the laboratories they utilize for the
analysis of samples taken pursuant to this Decree perform all
analyses according to accepted EPA methods. Accepted EPA methods
consist of those methods which are documented in the ®"U.S. EPA
Contract Laboratory Program Document No. OLM02.0 (for Inorganic

Analyses)"™ and the "U.S. EPA Contract Laboratory Program Document

No. OLM02.0 (for Organic Analyses)" and all revisions thereto,
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including any amendments made thereto during the course of the
implementation of this Decree. Settling Private Parties shall
ensure that all laboratories they use for analysis of samples
taken pursuant to this Consent Decree participate in an EPA or
EPA-equivalent QA/QC program. |

41. Upon request, Settling Private Parties shall allow
split or duplicate samples to be taken by EPA and the

Componwea}th.;} thq;r authorized reprgsentatives. Set;iigg_k-_
Pfiyite Parties shall notify EPA and the Commonwealth, a; )
appropriate, not less than 21 days in advance of aﬁy sample
collection activity unless shorter notice is agreed to by EPA.
In addition, EPA and the Coumonwealth shall have t?e right to
take any additional samples that EPA or the Commonwealth deem
necessary. Upon request, EPA and the Commonwealth shall allow
the Settling Private Parties to take split or duplicate samples
of any samples take?_as part of PXaintiff’s oversiaht 6T Settling
Private Partie;:_implementation of the Work.

42. Settling Private Parties shall submit to EPA and
the Commonwealth two copies of the results of all validated
sampling and/or tests or other data obtained or generated by cr
on behalf of Settling Private Parties with respect to the Site
and/or the implementation of this Consent Decree unless EPA
agrees otherwisa.

Commonwealth.

43. The Commonwealth shall use quality assurance,

quality control, and chain of custody procedures for all samples
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in accordance with‘EPA's “Interim Guidelines qng_Specifications
For Preparing Quality Assurance Project Plans," December 1980,
(QAMS-005/80) ; "Data Quality Objectives Process for Superfund
(Interim Final Guidance)," (EPA/540/G-93/071); “EPA NEIC Policies
and Procedures Manual," May 1978, reviéed November 1984, (EPA
330/9-78-001-R) ; and subsequent amendments to such guidelines
upon notification by EPA to Settling Defendants of such
amendment. Amended guidelines shall apply only to procedures
conducted-after such notlticatlon. Prior to the commencemenu of
any monitoring project under this Consent Decree, the
Commonwealth shall submit to EPA for approval a Quality Assurance
Project Plan ("QAPP") that i=s consistent with the SOW the NCP
and the EPA Region IV Engineering Support Branch Standard
Operating Procedures and Quality Assurance Manual (dated April 1,
1986) . If relevant to the proceeding, the Parties agree that
validated sampling data generated-An accordance with the—QAPP(s)
and reviewed and apnroved by EPA shall be admissible as evidence,
without objection, in any proceeding under this Decree. The
Commonwealth shall ensure that EPA personnel and its authorized
representatives are allowed access at reasonable times to ;11
laboratories utilized by the Commonwealth in implementing this
Consent Decree. In addition, the Commonwealth shall ensure that
such laboratories shall analyze all samples submitted by EPA
pursuant to the QAPPs for quality assurance monitoring. The

Commonwealth shall ensure that the laboratories it utilizes for

the analysis of samples‘taken pursuant to this Decree perform all
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analyses according-to accepted EPA methods. %SE?pted EPA nmethods
consist of those methods which are documented in the "U.S. EPA
Contract Laboratory Program Document No. OLM02.0 (for Inorganic
Analyses)® and the "U.S. EPA Contract Laboratory Program Document
No. OLM02.0 (for Organic Analyées)' ana all revisions theretb,
including any amendments made thereto during the course of the
implementation of this Decree. The Commonwealth shall ensure
that all laboratories it uses for analysis of samples taken

puréUant to this Consent Decree partiéipate in an EPA or EPA-
equivalent QA/QC program. i

44. Upon request, the Commonwealth shall allow split
or duplicate samples to be taken by EPA and other Settling
Parties or their authorized represéntatives. Whenmsuch a request
is made, the Commonwealth shall give.the requesting Party at

least two weeks notice of the day and time of the next sampling

event. In addition, EPA and othex Seéttling Parties shaidl have

- -

the right to take any additional samples that they deem

. necessary. Upon request, EPA shall allow Settling Parties to
take split or duplicate samples of any samples taken as part of
the EPA’s oversight of the Comﬁonwealth's implementation of the
Work.

45. The Commonwealth shall submit to EPA two copies of
the results of all validated sampling and/or tests or other data
obtained or generated by or on behalf of the Comionwealth with
respect to the Site and/or the.implementation of this Consent

Decree unless EPA agrees otherwise. All sampling results, tests,
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and/or data obtainéd by or on beh&lf of the Commonwealth that are
subject to the Open Records Act shall be available to the
Settling Parties upon request.

46. Notwithstanding any provision of this Consent
Decree, the United States hereby retaihs all of its information

gathering and inspection authorities and rights, including

enforcement actions related thereto, under CERCLA, RCRA and any

other applicable statutes or regui&tions. T

) XII. ACCESS
47. Commencing upon the date of lodging of this

Consent Decree, the Commonwealth agrees, without condition,
dualification, or payment of any fee, cost, or charge, and
subject only to the health and safefy plan developéd pursuant to
the SOW in effect at the time access is required, to provide the
Settling Private Parties and their representatives, contractors,

and subcontractors, and the United-States and its —

representativeé, including EPA and its contractors, acceés at all
‘reasonable times to the Site and any property to which access is
required for the implementation of this Consent Decree (to the
extent access to the property is controlled by the Commonwealth)
for the purposes of conducting any activity related to this
Consent Decree including, but not limited to:

a. Monitoring or implementing the Work;

b. Verifying any data or information submitted to
the United States;

Cc. Conducting investigations relating to
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contamination at o; near the Site?
d. Obtaining samples;
e. Assessing the need for, planning, or
implementing additional response actions at or near the Site.
f. Inspecting and copying records, operating
logs, contracts, or other documents maintained or generated by
Settling Defendants or their agents, consistent with Section
XXVIII (Reteﬁfion of Records); and T T
- g. Assessing compliance by Settling Defendants
with this Consent Decree. o
The Commonwealth may raise disputes concerning its obligations

under this Section in accordance with Section XXII (Dispute

Resolution).
48. To the extent that the Site or any other property
to which access is required for implementation of this Consent

Decree is owned or controlled by persons other thamn Settllng

Defendants, Settllng Defendants shall use best efforts to secure
" from such persons access for Settling Defendants as well as for
the United States and its representatives, including, but not
limited to, EPA and its contractors, as necessary to effectuate
their respective obligations under this Consent Decree. For
purposes of this Paragraph, "best efforts™ includes the payment
of reasonable sums of money in consideration of access. Such
access shall include, but is not limited to, acquiring the
"buffer zone," as described in.the SOW. The Commonwealth shall

obtain and held title tc the buffer zcne. Settling Private
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Parties shall fund-the acquisition of the buf{gf_zone as
specified in the SOW up to a total cost of $750,000. 1In the
event the acquisition price for the buffer zone as specified in
the SOW exceeds $750,000, the Commonwealth shall Pay any amount
above $750,000. If any access required to complete the Work'is
not obtained within 45 days of the date of entry of this Consent
Decree, or within 45 days of the date EPA notifies the Settling
Defendants iﬁ_briting that additional access beyond chf“‘f“‘
pre;fousl; secured‘}s ne;essary, Settiing Daefendants shaii )
promptly notify the.United States, and shall include in that
notification a summary of the steps Settling Defendants have
taken to attempt to obtain access. In fhe event the United
States determines that the Settliné Defendanﬁs hav; been.unable
to obtain access, the United Statés maf, as it deems appropriate,
assist the Settling Defendants in obtaining access. Settling

Private Parties shall reimburse the United States, in accordance

Lpe—

with the procedures in Section XIX (Reimbursement of Response
.Costs), for the costs incurred by the United States in obtaining
access, but Settling Private Parties’ obligation to pay for ﬁhe
buffer zone and reimburse EPA’s costs hereunder shall not éxceed
$750,000. In the event that the cost of paying for the buffer
zZone and reimbursing EPA hereunder exceeds $750,000, the
Commonwealth shall pPay all additional costs incurred for the

buffer zone or by the United States in obtaining access.
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49. 'Not&ithstanding any provision gf_ﬁhis Consent
Decree, the United States retains all of its access authorities
and rights, including enforcement authorities related thereto,
under CERCLA, RCRA and any other applicable statute or
regulations. - '
XIII. REPORTING REQUIREMENTS

Settling Private Parties

so. 1In addition to any other requirement of thlg__‘
Consent D;cree, Settllng Private Parties shall submit to EPA and
the Commonwealth during performance of the IRP two copies of
written monthly progress reports that: (a) describe the actions
which have been taken toward achieving compliance wlth -this
Consent Decree during the previous-month: (b) 1nclude a summary
of all validated results of sampling and tests and all other data

received or generated by Settling Private Parties or their

contractors or agents in the prewicus month; (c¢) fdentify”all

R —

work plans, and other plans and deliverables required by this

' Consent Decree completed and submitted during the previous month;
(d) describe all actions including, but not limited to, data
collection and implementation of work plans, which are scheduled
for the next six weeks and provide other information relating to
the progress of construction, including, but not limited to,
critical path diagrams, Gantt charts and Pert charts; (e) include
information regarding percentage of completion, unresolved delays
encountered or anticipated tha£ may affect the future schedule

for implementation of the IRP Work, and a description of efforts
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made to mitigate tﬁose delays or anticipated %fifYS; (£f) include
any modifications to the work plans or other schedules that
Settling Private Parties have proposed to EPA or that have been
approved by EPA; and (g) describe all activities undertaken in
support of EPA’s revised Community Relations Plan during the
previous month and those to be undertaken in the next six weeks.
Settling Private Parties shall submit these progress reports to
EPA and the Commonwealth by the tenth day of every month
foliowing'the entr§ of tiis Consent Décree until the issﬁaﬁbe of
the Certification of Completion of the IRP. If requested by EPA,
the Parties shall also provide briefings for EPA to discuss the
progress of the Work.

51. Settling Private Pafties shall noti}y EPA of any
material change in the schedule described in the required
progress report for the performance of any activity, including,

but not limited to, data collectigmand implementation..af work

plans, no later than seven days prior to the performance of the
activity.

52. Upon the occurrence of any event during
performance of the Work that Settling Private Parties are
required to report pursuant to Section 103 of CERCLA or Section
304 of the Emergency Planning and Community Right-to-Know Act
(EPCRA), or Kentucky statutory and regulatory requirements for
the notification of releases of hazardous substances, pollutants

or contaminants, Settling Private Parties shall, within 24 hours

of the onset of such event, orally notify the EPA Project



-58-—

Coordinator or the'Alternate EPA Project Coordinator (in the
event of the unavailability of the EPA Project Coordinator) or,
in the event that neither the EPA Project Coordinator or
Alternate EPA Project Coordinator is available, the Emergency
Response Section, Region IV, United States Environmental
Protection Agency. These reporting requirements are in addition
to the reporting required by CERCLA Section 103 or EPCRA Section
304. — - T T

- 's3. Within 20~days of the onset of such an event,
Settling Private Parties shall furnish to Plaintiff a written
report, signed by the Settling Private Parties’ Project
‘Coordinator, setting forth the events which occurred and the
measures taken, and to be taken, iﬁ response there;o and shall
comply with Kentucky statutory and regqulatory requirements for

the notification of releases of hazardous substances, pollutants,

or contaminants. Within 30 days ofthe conclusion of such an

event, Settliﬁékbrivate Parties shall submit a report setting
~ forth all actions taken in response thereto. _

54. Settling Private Parties shall submit seven copies
of all plans, reports, and data required by the SOW, the fRP RD
and RA Work Plans or any other approved plans to EPA in
accordance with the schedules saet forth in such plans. Settling

Private Parties shall simultaneously submit two copies of all

such plans, reports and data to the Commonwealth.
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55. In addition to any other requirement of this

Consent Decree, the Commonwealth shall submit to EPA every six
months during performance of the BoRP two gopies of written
progress reports that: (a) describe the actions which have been
taken toward achieving compliance with this Consent Decree during
the previous six month period; (b) include a summary of all
validated results of sampling and tests and all other é&é;“‘;“
recéivad ér generaféd by\the Commonweilth or its contracéérélor
agents in the previous six month period; (c) identify all work
plans, and other plans and deliverables required by this Consent
Decree completed and submitted during the previous six month
period; (d) describe all actions inéluding, but no£ limited to,
data collection and implerentation of work plans, which are

' scheculed for the next six month pericd and provide other
information relating to the progress ©f construction, ig;;uding,
but not limiteévio,_;fitical path diagrams, Gantt charés“and Pert
" charts; (e) iﬁclude information regarding percentage of
completion, unresolved delays encountered or anticipated that may
affect the future schedule for implementation of the BoRP Work,
and a description of efforts made to mitigate those delays or
anticipated delays; (f) include any modifications to the work
Plans or other schedules that the Commonwealth has proposed to
EPA or that have been approved by EPA; and (g) describe all

activities undertaken in suppoft of EPA’s revised Community

Relations Plan during the previous six month period and those to
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be undertaken in tﬁa next six month period. The Commonwealth
shall submit these progress reports to EPA by the thirtieth day
of every six month period following the entry of this Consent
Decree until the issuance of the Certification of Completion of
the BoRP. If requested by EPA, the pParties shall also provide
briefings for EPA to discuss the progress of the Work.

56. The Commonwealth shall notify EPA of any change in
the schaedule described in the required progress report for the
performanée of any.;ctivity, includiné. but not limited to, data
collection and implementation of work plans, no later than seven
days prior to the performance of the activity.

57. Upon the occurrence of any event during
performance of the Work that the Cdﬁmonwealth is réquired to
report pursuant to Seqtion 103 of CERCLA or Section 304 of the
Emergency Planning and Community Right-to~Know Act (EPCRA), or
Kentucky statutory and regulatory€;equirements for“the?:_
notification ofﬁielé;ées of hazardous substances, poliﬁégnts or
" contaminants, the Commonwealth shall, within 24 hours of the
onset of such event, orally notify the EPA Project Coordinator or
the Alternate EPA Project Coordinator (in the event of the
unavailability of the EPA Project Coordinator) or, in the event
that neither the EPA Project Coordinator or Alternate EPA Project
Coordinator is available, the Emergency Response Section, Region
IV, United States Environmental Protection Agency. These

reporting requirements are in addition to the reporting required

by CERCLA Section 103 or EPCRA Section 304.
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58. Witﬁin 20 days of the onset of_ggph an event, the
Commonwealth shall furnish to Plaintiff a written report, signed
by the Commonwealth’s Project Coordinator, setting forth the
events which occurred and the measures taken, and to be taken, in
response thereto and shall combly with-Kentucky statutory and
regulatory requirements for the notification of releases of
hazardous substances, pollutants, or contaminants. Within 30
days of the conclusion of such aﬂ_évcnt, the Commonweﬁitﬁ—égzil
subﬁit a ;eport seéting ;orth all actions taken in respoﬁsé
thereto. .

59. The Commonwealth shall submit seven copies of all
plans, reports, and data required by the SOW, the BoRP Work Plans
or any other approved plans to EPA—in accordance with the
schedules set forth in such plans.

€0. All reports and other documents submitted by

Settling Defendants to EPA (other<than the required progress

reports referred to above) which purport to document Settling
Defendants’ compliance with the terms. of this Consent Decree
shall be signed by an authorized representative of the respective

Settling Defendants.

XIV. SUBMISSIONS REQUIRING AGENCY APPROVAL

settli - .

61. After review of any plan, report or other item
which is required to be submitted for approval pursuant to this
Consent Decree, EPA, after reaéonable opportunity for review and

comment by the Commonwealth, shall: (a) approve, in whole or in



-€2-
part, the submissiSn; (b) approve™ the submiss{gﬁ_upon specified
conditions; (c) modify the submission to cure the deficiencies;
(d) disapprove, in whole or in part, the submission, directing
that the Settling Private Parties modify the submission; or (e)
any combination of the above. . 4

62. In the event of approval, approval upon
conditions, or modification by EPA, pursuant to Paragraph 61(a),
(b), or (c), Settling Private Parties shall proceed té_tgié~;;y
abtién re&uired by‘the pian, report, ;r other item, as aébfbved
or modified by EPA, subject only to theif right to invoke the
dispute resolution procedures set forth in Section XXII with
respect to the modifications or conditions made by EPA. If such
submission has a material defect aﬁd EPA modifies ;he submission
to cure the deficiencies pursuant to Paragraph 61(c), EPA retains
its right to seek stipulated penalties, as provided in

P -

Section XXIII. -~ =

63. a. Upon receipt of a notice of disapproval

‘ pursuant to Paragraph 61, Settling Private Parties shall, within
14 days or such other time as specified by EPA in such notice,
correct the deficiencies and resubmit the plan, report, or other
item for approval. Except as provided in Paragraph 67, below,
any stipulated penalties applicable to the submission, as
provided in Section XXIII, shall accrue during the 14-day period
or otherwise specified period but shall not be payable unless the
resubmission is disapproved or.modified due to a material defect

as provided in Paragraph 61.
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b. .Notwithstanding the receipt of a notice of
disapproval pursuant to Paragraph 61, Settling Private Parties
shall proceed, at the direction of EPA, to take any action
required by any non-deficient portion of the submission that does
not depend upon the disapproved portioh for implementation.

Implementation of any non-deficient portion of a submission shall

not relieve Settling Private Parties of any liability for

—_

stipulated penalties under Section XXIII.
- -64. In éha ev;nt that a re;ubmitted plan, repérﬁZgr
other item, or portion thereof, is disapproved by EPA, EPA ray
again require the Settling Private Parties to correct the
'deficiencies, in accordance with the preceding Paragraphs. EPA
shall also have tpe right to amend.or develop the ;lan, report or
other item. Settling Private Parties shall implement any such
plan, repcrt, or item as amended or developed by EPA sﬁbject only
to their right to invoke the procedures set forth in qu;ion XXTII
(Dispute Resolﬁzionit. .

65. If, upon resubmission, a plan, report, or item is
disapproved or modified by EPA due to a material defect, Settling
Private Parties shall be deemed to have failed to submit such
plan, report, or item timely and adequately unless Settling
Private Parties invoke the dispute resolution procedures set
forth in Section XXII (Dispute Resolution) and EPA’s action is
overturned pursuant to that Section. The provisions of
Section XXII (Dispute Resolutibn) and Section XXIII (Stipulated

Penalties) shall govern the implementation of the Work and
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accrual and paymen£ of any stipulated penalties during Dispute
Resolution. If EPA’s disapproval or modification is upheld,
stipulated penalties shall accrue for such violation from the
date on which the initial submission was originally required, as
provided in Section XXIII (Stibulated fenalties).

66. All plans, reports, and other items required to be
submitted to EPA under this Consent Decree shall, upon approval
or modification by EPA, be enforceable under this Consent Decree.
In ihe ev;nt EPA aéprove; or modifiesté portion of a pléﬁ,.‘
report, or other item required to be submitted to EPA under this
Consent Decree, the approved or modified portioh shall be
enforceable under this Consent Decree.

67. Notwithstanding the‘foregoing provi;ions of this
Section, EPA will not unilaterally modify a deficient initial
submittal unless it has first given the Settling Private Parties
one opportunity to correct the defiriency. StipuIatedﬁpgpalties
shall not accfﬁg-dugzng the period provided to Settlinglérivate
" Parties in this Paragraph to correct deficiencies in an initial
submittal if EPA determines that the initial submittal was made
in good faith and was timely.

Commonwealth.

68. After review of any plan, report or other item
which is required to be submitted for approval pursuant to this
Consent Decree, EPA, after reasonable opportunitf for review and

comment by the Commonwealth, shall: (a) approve, in whole or in

part, the submission; (b) approve the submission upon specified
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conditions; (c)-mo&ify the submission to cure the deficiencies;
(d) disapprove, in whole or in part, the submission, directing
that the Commonwealth modify the submiggion; or (e) any
combination of the above.

69. In the event of approval, approval upon
conditions, or modification by EPA, pursuant to Paragraph 68 (a),
(b), or (c), the Commonwealth shall proceed to take any action
required by the plan, report, or other item, as approQZd—gf??‘
modiried gy EPA, s&bjectmonly to its fight to invoke thé.diépute
resolution procedures set forth in Section XXIII with respect to
the modifications or conditions made by EPA. If such submission
has a material defect and EPA modifies the submission to cure the
deficiencies pursuant to Paragraph.GS(c), EPA retains its right
to seek stipulated penalties, as provided in Section XXIII.

70. a. Upon receipt of a notice of disapproval-
pursuant to Paragraph 68, the Commonwealth shall,'withigj;4 days
or such other time é;'specified by EPA in such notice, c;rrect
' the deficiencies and resubmit the plan, report, or other item for
approval. Except as provided in Paragraph 74, below, any
stipulated penalties applicable to the submission, as provided in
Section XXIII, shall accrue during the l4-day period or otherwise
specified period but shall not be payable unless the resubmission
is disapproved or modified due to a material defect as provided
in Paragraph 68.

b. Notwithstanding the receipt of a notice of

disapproval pursuant to Paragraph 68, the Commonwealth shall
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proceed, at the‘difection of EPA, to take any EEEiOn required by
any non-deficient portion of the submission that does not depend
upon the disapproved portion for implementation. Implementation
of any non-deficient portion of a submission shall not relieve
the Commonwealth of any liability for sﬁipulated penalties under
Section XXIII.

71. In the event that a resubmitted plan, report or
other item, or portion .thereof, is disapproved by EPA,_EPX-EZ§“
again‘req&ire the C;mmoné;alth to coréect the deficiancie§,-in
accordance with the preceding Paragraphs. EPA shall also have
the right to amend or develop the plan, report or other item.

The Commonwealth shall implement any such plan, report, or item
as amended or developed by EPA subjéct only to the-éommonﬁealth's
right to invoke the procedures set forth in Section XXII (Dispute
Resolution);

72. If, upon resubmissigm,—a plan, report, or_item is

disapproved or'ESdified by EPA due to a material defect} ihe

' Commonwealth shall be deemed to have failed to submit_such plan,
report, or item timely and adequately unless the Commonwealth
invokes the dispute resolution procedures set forth in Section
XXII (Dispute Resolution) and EPA‘s action is overturned pursuant
to that Section. The provisions of Section XXII (Dispute
Resolution) and Section XXIII (Stipulated Penalties) shall govern
the implementation of the Work and accrual and payment of any
stipulated penalties during Diépute Resolution. If EPA’s

disapproval or modification is upheld, stipulated penalties shall
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accrue for such'violation from the date on wh{sg_the initial
submission was originally required, as provided in Section XXIII
(Stipulated Penalties).

73. All plans, reports, and other items required to be
submitted to EPA under this Consent Decree shall, upon approval
or modification by EPA, be enforceable under this Consent Decree.
In the event EPA approves or modifies a portion of a plan,
report or other item requlred to be submitted to EPA under this
Consent Decree, the approved or modlfled portion shall be
enforceable under this Consent Decree. o

74. Notwithstanding the foregoing provisions of this
Section, EPA will not unilaterally modify a deficient initial
submittal unless it has first giveo the Commonwealgh an
opportunity to correct the deficiency. Stipulated penalties

shall not accrue during the period provided to the Commonwealth

in this Paragraph to correct defieiencies in an 1n1t1a£rsubm1ttal

if EPA determlnes that the initial submittal was made in good
" faith and was timely.
XV. PROJECT COORDINATORS

75. Within 15 days of entry of this Consent Decree,
Settling Defendants and EPA will notify each other, in writing,
of the name, address and telephone number of their respective
designated Project Coordinators and Alternate Project
Coordinators. If a Project Coordinator or Alternate Project
Coordinator initially designated is changed, the identity of the

Successor will be given to the other Parties at least five



-68-
working days bcfor; the change occurs, unless_igpracticable, but
in no event later than the actual day the change is made. The
Settling Defendants’ Project Coordinators shall be subject to
disapproval by EPA and shall have the technical expertise
sufficient to adequately overséa all aépacts of the Work. The
Settling Defendants’ Project Coordinators shall not be attorneys
for any of the Parties in this matter. Settling Defendants’

Pro;ect Coordlnators may assign other reprasentatives, including

other contractors, to serve as Site representatives for oversight
of performance of daily operations durihg Remedial Activities.
76. Plaintiff may designate other representatives,
.1nc1ud1ng, but not limited to, EPA employees and federal
contractors and consultants, to observe and monltor the progress
of any activity undertaken pursuant to this Consent Decree.
EPA’s Project-Coordinator and Alternate Project Coordinator shall
have the authorlty lawfully vested:in a Remedial Pro;ecﬁ-nanager
(RPM) and an On-Scene Coordinator (0OSC) by the National
' Contingency Plan, 40 C.F.R. Part 300.. In addition, EPA‘s Project
Coordinator or Alternate Project Coordinator shall have
authority, consistent with the National Contingency Plan, to halt
any Work required by this Consent Decree and to take any
nhecessary response action when he/she determines that conditions
at the Site constitute an emergency situation or may present an
immediate threat to public health or welfare or the environment

due to a release or threatened release of Waste Material. EPA
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shall use its best efforts to avoid or minimize any work stoppage

ordered under this Consent Decree.

XVI. ASSURANCE OF ABILITY TO COMPLETE WORK

77. Settling Private Parties. Within 30 days of entry
of this Consent Decree, Settling Private Parties shall establish-:
and maintain financial security of at least $18 million, in one
of the following forms:

a. A surety bond Quaranteeing performance of. the

IRP Work; .

b. One or more irrevocable letters of credit;

C. A trust fund;

d. A guarantee to perform the IRP Work by one or
more parent corporations or subsidiaries( or by on; or more
unrelated corporations that have a substantial business
relationship with at least one of the Settling Private Parties;
or —— T —

-_- —

e. A demonstration that one or more of'Lhe
 Settling Private Parties satisfies the requirements of 40 C.E.R.
§ 264.143(f).

78. 1If the Settling Private Parties seek to
demonstrate financial assurance as set forth in Paragraph 77
through a guarantee by a third party, Settling Private Parties
shall demonstrate that the guarantor satisfies the requirements
of 40 C.F.R. § 264.143(f). 1If Settling Private Parties seek to
demonstrate financial assurance by means of the corporate

guarantee or financial test pursuant to Paragraph 77.d or 77.e,
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they shall resubmii sworn statements conveying the information
required by 40 C.F.R. § 264.143(f) annually, on the anniversary
of the effective date of this Consent Decree. In the event that
EPA determines at any time that the financial assurances provided
by the Settling Private Parties pursuant to this Section are
inadequate, Settling Private Parties shall, within 30 days of
receipt of notice of EPA’s determination, obtain and present to
EPA for appréval one of the other forms of financial assurance
1is£ed in-Paragrapﬁ 77 oE this Consenf'Decree. Settling-Pfivate -
Parties’ inability to demonstrate financial ability to complete

the IRP Work shall not excuse performance of any activities

required under this Consent Decree.

79. Obligations of the (igmgnwggl;h, DOE and m- D.

a. Pursuant to Paragraph 82.b of this Decree, in
the event of any action or occurrence after Certification of
Completion of the IRP which causeg or threatens td"causgig
release of Wasianna;;fial from the Site that constitutéﬁuan
emergency situ#ﬁion or may present an immediate thre;p to public
health or welfare or the environment, ﬁhe Commonwealth shall
immediately take all appropriate action to prevent, abate or
minimize such release or threat of release, and to give such
notifications as set forth in Paragraph 82.b.

b. Pursuant to Paragraph 39 of this Consent
Decree, the Commonwealth shall, after Certification of Completion

of the IRP, perform ahy further response actions EPA determines

are appropriate in the event that EPA’s review conducted pursuant
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to Section 121(c) é: CERCLA indicates that the Work is not
protective of human health or the environment.

c. Pursuant to the terms of this Paragraph, the
United States Department of Energy ("DOE") and the United States
Department of Defense ("DOD") agree to-provide certain financial
agsistance to the Commonwezlth in particular circumstances
arising after the Certification of Completion of the IRP. The
asslstance, to be described below, shall be provided by DOE £‘a

DOD only in the followlng c1rcumstances (the “Circumstances")

(1) Emergency Response; The assistance to be
described below shall be made available by DOE and DOD in the
event of a catastrophic emergency after Certification of
Completion of the IRP which presente an immediate ehreat ﬁo the
public heaith or welfare or the environment as the result of the
release or threatened release of Waste Material from the Site

requiring appropriate action pursuant—to Paragraph 82. br—

“"Catastrophic emergency" shall mean an emergency which cannot be
prevented by due diligence on the part of the Commonwealth, such
as a natural disaster which affects the Site, including but not
limited to, an earthquake, high winds, tornado, landslide, or
forest fire. The term "catastrophic emergency” shall also
include emergencies resulting from unforeseeable human cause
which cannot be prevented by due diligence on the part of the
Commonwealth, including but not limited to, vandalism, act of
war, arson, or insurrection. The term "catastrophic emergency"

specifically does not include emergencies that are the result of
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the failure of-th; Commonwealth td perform itg_gpligations under
the Consent Decree due to lack of funds or for any other reason,
or as the result of remedy (including design and/or
implementation) failure, or the failure of O & M. The Parties
agree that they intend the term "catasﬁrophic emergency" as used’
in this Section to be read strictly and narrowly, in light of the

purpose of the Parties that assistance be provided under the

terms of this Paragraph only in the event of a truly é;tigtrophic

emargency.
(2) Periodic Review. The.assistancé'described
below shall also be made available in the event that, after
Certification of Completion of the IRP, the Commonwealth is
required by EPA to perform further‘response action; undef Section
X of this Consent Decree (EPA Periodic Review), and the further
response actions are the direct result of a change in performance
criteria applied to the Site, other—than the Performance
Standards, dué.Eb n;; federal regqulations or policy. Tﬂ;
" assistance described below shall not be made availab{g in the
event that the Commonwealth is required to perform (i) any
further response actions pursuant to Section ix (Additionai
Response Actions) based on any reason specified therein,
including that the Work does not meet Performance Standards or
(ii) any further response actions pursuant to Section X (EPA
Periodic Review) because EPA determines that the remedy as

designed or implemented is not.sufticiently protective of human

health or the environment based on additional site-specific data.
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The Commonwealﬁh, DOE and DOD agr;a that they-intend that the
Circumstances under which assistance will be rendered as set
forth below are to be read strictly and narrowly.

d. Irxust Fund.

(1) Within 180 days after the entry of the Consent
Decree, the Commonwealth will establish a trust under an
agreement the specific terms of which must be approveq_in advance
by DOE, DOD ;;a EPA ("Trust Agreé;;nQ“). The Trust shall bét
administered by a trustee approved in advance by DOE, DOD ané>
EPA. The corpus of the Trust shall include two sebﬁrate
.interest-bearing accounts. One account (the "Emergency
Account"), shall be used exclusively for Work performed in
accordance with paragraph 79.c for catastrophic emergencies and
periodic reviews until completion of the IMP. The Commonwealth
shall fund the account initiallyiwith $2 million and fully fund
the account as set forth in 79.d:%;;7_below. A s;éondésbcount
(“"the Capital Account") shall be established with $3 million, to
be used to fund the cost of the FCP and any capital construction
projects required of the Commonwealth by EPA that are not |
"catastrophic emergencies" or Work required pursuant to periédic
review under subparagraph c of this Paragraph. The corpus of the
Fund shall be invested in an appropriate fashion so that interest
or other appropriate return on investment is earned on the amount
placed in the Fund.

(2) If the Commonwealth is unable to establish the

Trust Agreement within 180 days of entry of this Consent Decree
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because it is uhable to procure tﬁe services of_an approved
trustee within that time period (which shall include inability to
finalize the terms of the Trust Agreement with the trustee), the
Commonwealth shall promptly notify the United States, and shall
include in that notification a summary o: the steps the

Commonwealth has taken to attempt to obtain a trustee. If the

United States determines that the Commonwealth has been unable to .

— —_———

obtain a trustee within this time period and has made reasonable
effoéts to do so, the United States may grant an appropriate
extension of time to the Commonwealth to allow it £6 obtain a
trustee. Whether or not the United States grants an extension to
the Commonwealth to obtain a trustee, if the Trust_Agreement is
not established within 180 days after entry of this Consent.
Decree, the Commonwealth shall establish the Emergency Account

and the Capital Account with the balances required in

U g

subparagraph 79.d. (1), plus intefé;t on the balances that  shall
_begin to accrue 180 days after entry of this Consent Decree and
stop accruing on the date the accounts are funded, at the rate
specified for investments of the ﬁazardous Substances Superfund
established pursuant to Section 107 of CERCLA, 42 U.S.C. § 9607.
(3) Beginning July 1, 1996, the Commonwealth shall

add $500,000, adjusted for inflation, per fiscal year to the
Emergency Account (or $1 million, adjusted for inflation, per
Commonwealth legislative session), until a total of $7 million,
adjusted for inflation (see Subparagraph 79.m below), has been

placed into the Emergency Account by the Commonwealth. The
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Commonwealth miy pay these amount; into the Emergency Account in
advance of this schedule.
e. In the event of the occurrence of one of the
Circumstances, the Commonwealth shall use the balance of the
Emergency Account to fund the additional work before DOE and DOD
are obligated to provide any financial assistance under this

Section. If the Commonwealth performs the Work, then the

————

Commonwealth may be reimbursed from the Emergency Account for
éost;, including in-kind services. In-kind services must be
documented in accordance with federally approved ahﬂit procedurés
and approved by DOE and DOD.

f. After the Commonwealth has expended either the
amounts in the Emergency Account, or $2 million, adjusted for

ihflation, whichever sum is greater, and after any other funding

which might be available to the Commonwealth for such purposes

has been expqued (such as federdf’émergency relief furds . or
other grants), then DOE and DOD agree to provide up to $10
million, adjusted for inflation, per Evenﬁ, to fund additional
activities performed by the Commonwealth as the result of an
occurrence of the Circumstances. If the Commonwealth performs
work required as a result of the occurrence of one of the
Circumstances, documented costs incurred in performing the work
may be credited toward the Commonwealth’s $2 million share. If
DOD and DOE expend $10 million! adjusted for inflation, per Event
as provided hereunder, any remaining costs will be borne by the

Commonwealth. An "Event" shall mean that body of additional work
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required as the result of an occu;rence of the Circumstances. 1If
a single body of work is required to respond to one or more of
the Circumstances, that body of work shall be considered one
Event. j

g. The Commonwealth shall be required to perform
any activities required as the result of the occurrence of the
Circumstances and neither DOD or DOE nor the Settling Private
Parties spali—have_;n afgirmativ;_;bl}gation to pertorm_qri;;;h"
sﬁch_activities, except as expressly required of DOD or DOE in
this Paragraph. a

h. DOE and DOD shall share in any payments
required of them under this Paragraph in proportion to their
respective shares under Attachment 1 of the Settlement Agreement.

Any such assistance is subject to the availability of

appropriated funds, and is subject to the Anti-Deficiency Act.

-

In the event e}ther_ppE or DOD isiﬁhable'to provide asﬁiktance
because of a lack of appropriated funds, the other shall not be
obliged to fund the share of such assistance that would otherwise
be required of the Party unable to provide the funds.

i. If the Commonwealth and DOE or DOD have any
dispute about the interpretation or application of the terms of
this Paragraph, including but not limited to whether one of the
Circumstances has occurred, then the disputing parties shall
enter into the following dispu;e resolution process:

(1) The disputing party shall serve a written

statement of the disputed issue on the other party to the
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dispute. The other party shall serve a written response to the
disputing party within five days after actual receipt of the
disputing party’s written statement.
(2) The parties-to the dispute shall enter into a
good-faith informal negotiation period for at least five dayé,
which may be exténded by agreement of the disputing parties.

(3) At the expiration of the informal negotiation

period, one 6;-morg of- the dispuézig Parties may move Zhe cogrt
to resolve the dispute. The disputing parties shall reqﬁe#i that
the Court give expedited consideration of the dispute. The
parties shall provide the Court with written submissions, and the
parties may request an evidentiary hearing. Discoyery shall be
strictly limited to the specific issues in dispute and shall be
expedited pursuant to Court order. A decision of the Court shall
be appealable to the extent provided by law.

(4) ggither DOE nok- DOD shall be rééuiréq;to
expend funds pﬁ;;uant to this Section during the dispute
resolution period. - -

j. The purpose of the Capital Account is to
assure adequate funding for capital construction projects that
may be required by EPA during the BoRP. The Commonwealth shall
not use the Capital Account for routine maintenance and
monitoring activities. The Commonwealth shall maintain a minimum
of $3 million, adjusted for inflation, in the Capital Account at

all times until the completion of the IMP.
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k. The Trust Agreement may provide that the
balance of the Emergency Account and the Capital Account may be
used by the Commonwealth to perform its obligations to implement
the FCP. The use of the Emergéncy Account for funding the
implementation of the FCP shall discharge all of the obligations
of DOE and DOD under this Paragraph. Monies remaining in the

accounts after Certification of Completion of the BoRP shall

— _— —

revert to_tha Commqnwealth.

1. In the event EPA determines that the
Commonwealth has substantively failed to perform aﬁy portion of
the BoRP, unless otherwise excused or modified by EPA, the
-cOmmcnwealth agrees that any funds provided_by DOE or DOD
pursuant to this Paragraph shall be subject to repayment by the
Commonwealth to the United States, and DOE and DOD reserve their
rights to seek such repayrent from the Commonwealth.

m. The phrase "adfﬁgg;d for inflaiion“*;gwused in
this Section shall mean increased by the amount of the annual
increase in the "Consumer Price Index; All Items, All Cities,"
("Index") as published by the United States Department of Labor,
beginning upon the date of the first revision of the Index
following entry of this Consent Decree. If the Index ceases to
exist, the most similar official index in effect at the time the
adjustment for inflation is calculated shall be used.

n. The Commonwealth’s inability to demonstrate
financial ability to complete the Work shall not exéuse

performance of any activities required under this Consent Decree.



XVII. CERTIFICATION OF COMPLETION
80. Completion of the IRP,

a. Within 90 days after Settling Private Parties
and Settling Federal Agencies éoncludc‘that the IRP Activitigs
have been fully performed, the Construction Standards and
Performance Standards have been achieved, and the design and

implementation of the IRP Activities is such that the Performanc

Standards are expected; under then existing conditions,{to_bé
attained in the future, Settling Private Parties shall sche&ule
and conduct a pre-certification inspection to be attended by
Settling Private Parties, Settling Federal Agencies, EPA, and the
Commonwealth. If, after the pre-certification inspection, the
Settling Private Parties and Settling Federal Agencies believe

that the IRP Activities have been fully performed, the

Construction Standards and Performance Standards have been

achieved, and that the design andZimplementation of thes IRP
Activities is such that the Performance Standards are expected,
under then existing conditions, to be -attained in the- future, the
Settling Private Parties shall submit a written report requesting
certification to EPA for approval, with a copy to the
Commonwealth, pursuant to Section XIV (Submissions Requiring
Agency Approval) within 30 days of the inspection. In the
report, a registered professional engineer and the Settling
Private Partiesg’ Projgct Coordinator or Supervising Contractor
shall state that the IRP Activities have been completed in full

satisfaction of the requirements of this Consent Decree as



reflected in the SOW. The written report shall include as-built
drawings signed and stamped by a professional engineer. The
report shall contain the following statement, signed by a
responsible corporate official of a Settling Private Party, the
Settling Private Parties’ Project Coordinator, or the Settling
Private Parties’ Supervising Contractor:

I certify under penalty of law that this document and

all attachments were prepared- under my direction or——— .

supervision in accordance with a system designed to

" _assure that qualified personnel properly gather and- -

evaluate the information submitted. Based on my

inquiry of the person or persons who manage the systen,

or those persons directly responsible for gathering the

information, the information submitted is, to the best

of my knowledge and belief true, accurate, and

complete. I am aware that there are significant

penalties for submitting false information, including

the possibility of fine and imprisonment for knowing

violations.
If EPA fails to respond to the report within 120 days, the
request for Certification of Completion shall be deemed to have
been rejected and the Settling Pfizate Parties may challenge such
rejection under Section XXII (Dispute Resolution); and the
Settling Federal Agencies may challenge such rejection pursuant
to the Memorandum of Understanding between EPA and the Settling
Federal Agencies that governs disputes related to this Consent
Decree (the "MOU"). 1If, after completion of the pre-
certification inspection and receipt and review of the written
report, EPA, after reasonable opportunity for reviev and comment
by the Commonwealth, determines that the IRP Activities or any

portion thereof have not been completed in accordance with this

Consent Decree, that the Construction Standards and Performance
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Standards have not been achieved,-or that the design and
implementation of the IRP Activities is such that the Performance
Standards are not expected, under then existing conditions, to be
attained in the future, EPA will notify Settling Private Parties,
the Commonwealth, and Settlinngederal Agencies in writing of the
activities that must be undertaken to qualify for Certification

of Completion of the IRP. EPA will set forth in the notice a

—_——

schedule for perfogmanca_of such actiyities consistent with.thei
Consent Decree and the SOW or require the Settling Private f
Parties to submit a schedule to EPA for approval pﬁfsuant to
Section XIV (Submissions Requiring Agency Approval). Settling
Private Parties shall perform all activitieq descr}bed in the
notice in accordance with the specifications and schedules

established pursuant to this Paragraph, subject to their right to

invoke the dispute resolution procedures set forth in Section

XXII (Dispute Resolution). g LTI
-;: If EPA concludes, based on the initial or any
subsequent report requesting Certification of Completion, and
after a reasonable opportunity for review and comment by ?he.
Commonwealth, that the IRP Activities have been fully performed
in accordance with this Consent Decree, that the Construction
Standards and Performance Standards have been achieved, and that
the Performance Standards are expected, under then existing
conditions, to be attained in the future, EPA will so certify in

writing to Settling Private Parties and Settling Federal

Agencies. This certification shall constitute Certification of
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Completion of the IRP for purpose§ of this Consent Decree,
including, but not limited to, Section XXIV (Covenants Not to Sue
by Plaintiff). Certification of Completion of the IRP shall not
change Settling Private pParties’ and Settling Federal Agencies’
remaining obligations under this Conscﬁt Decree. |

81. completion of the Remedial Action .

a. Within 90 days after the Commonwealth
concludea_thgzythe‘BoRP Activitié;.havc been fully pofEQ;;;Ef;hd A
the Construction Standards and Performance Standards hav;'s;en
achieved, the Commonwealth shall schedule and conduct a pre-
certification inspection to be attended by EPA and the
Commonwealth. 1If, after the pre-certification insgection, the
Commonwealth believes that the BdRP Activities have been fully
performed and the Construction Standards and Performance

Standards have been achieved, it shall submit a written report

requesting certification to EPA fér approval, puréﬁant?to“Section

XIV (Submissions Requiring Agency Approval) within 30 days of the
inspection. In the report, a registered professional engineer
and the Commonwealth’s Project Coordinator or Supervising
Contractor shall state that the BoRP Activities have been
completed in full satisfaction of the requirements of this
Consent Decree as reflected in the SOW. The written report shall
include as-built drawings signed and stamped by a professional
engineer. The report shall contain the following statement,
signed by a responsible officiQI of the Commonwealth or the

Commonwealth’s Project Coordinator or Supervising Contractor:
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I certify under penalty of law that this document and

all attachments were prepared under my direction or

supervision in accordance with a system designed to

assure that qualified personnel properly gather and

evaluate the information submitted. Based on my

inquiry of the person or persons who manage the system,

or those persons directly responsible for gathering the

information, the information submitted is, to the best

of my knowledge and belief true, accurate, and

complete. I am aware that there are significant

penalties for submitting false information, including

the possibility of fine and imprisonment for knowing

violations.
If EPA fails to respond to the régbrt within 120 days, the '
request for Certification of Completion shall be deemed to have
been rejected and the Commonwealth may challenge such rejection
under Section XXII (Dispute Resolution). 1If, after completion of
the pre-certification inspection and receipt and review of the
written report, EPA determines that the BoR?P Activities or any
portion thereof have not been completed in accordance with this
Consent Decree or that the Construction Standards and Performance

Standards have not been achieved,TEPA will notify the =T

Commonwealth in writing of the activities that must be undertaken
to complete the BoRP Activities and achieve the Construction
Standards and Performance Standards. EPA will set forth in the
notice a schedule for performance of such activities consistent
with the Consent Decree and the SOW or require the Commonwealth
to submit a schedule to EPA for approval pursuant to Section XIV
(Submissions Requiring Agency Approval). The Commonwealth shall
perform all activities described in the notice in accordance with
the specifications and schedulés established pursuaﬁt to this

Paragraph, subject to the Commonwealth’s right to invoke the
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dispute resolution procedures sat forth in Section XXII (Dispute
Resolution).

b. If EPA concludes, based on the initial or any
subsequent report requesting Cértification of Completion, that
the BORP Activities have been fully performed in accordance with
this Consent Decree and that the Construction Standards and

Performance Standards have been achieved, EPA will so certify in

—

writing to the Comqonwaa}th. Thi;—ce;titication shall constitute
the Certification of Completion of the Remedial Action for )
purposes of this Consent Decree, including, but not limited to,‘
Section XXIV (Covenants Not to Sue by Plaintiff). cCertification
of Completion of the Remedial Actiqn shall not affect the

Commonwealth’s remaining obligations under this Consent Decree.

XVIII. EMERGENCY RESPONSE

.

82. a. Settli iv . In the event of any

——r

action or occurrence prior to Certification of CoﬁBletiﬁguof the
IRP which causes or threatens a release of Waste Material from
the Site that constitutes an emergency situation or may present
an immediate threat to public health or welfare or the
environment, Settling Private Parties shall, subject to the
pProvisions of Paragraph 83, immediately take all appropriate
action to prevent, abate, or minimize such release or threat of
release, and shall immediately notify EPA’s Project Coordinator
or, if the Project Coordinator is unavailable, EPA‘s Alternate

Project Coordinator. If neither of these persons is available,

the Settling Private Parties shall notify the EPA Emergency
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Response Section, Region IV. Setiling Private Parties shall take
such actions in consultation with EPA‘’s Project Coordinator or
other available authorized EPA officer in accordance with all
applicable provisions of appliéable heglth and safety plans,
contingency plans, and any other applicable plans or documenﬁs
developed pursuant to the SOW. In the event that Settling

Private Parties fail to take appropriate response action as

required by é;is Sgctioni and EPA takes such action instead,”
Settiing Private Parties and Settling Federal Agencies shaii_
reimburse EPA for all costs of the response action which are noﬁ
inconsistent with the NCP pursuant to the procedures set forth in
Paragraph 84.c of Section XIX (Reigbursement of Response Costs)
within 90 days after being billed by EPA for such costs.

b. cCommonwealth. In the event of any action or
occurrence after Certification of Completion of the IRP which

causes or threatens a release of Waste Material ffamitﬁﬁzsite

that constitutes an emergency situation or may present an
immediate threat to public health or welfare or the environment,
the Commonwealth shall, subject to the provisions of Paragraph
83, immediately take all appropriate action to prevent, abate, or
minimize such release or threat of release, and shall immediately
notify EPA‘s Project Coordinator or, if the Project Coordinator
is unavailable, EPA’s Alternate Project Coordinator. If neither
of these persons is available, the Commonwealth shall notify the
EPA Emergency Response Section, Region IV. The Commonwealth

shall take such actions in consultation with EPA’s Project
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Coordinator or other available authorized EPA officer and in
accordance with all applicable provisions of the applicable
health and safety plans, contingency plans, and any other
applicable plans or documents éevcloped pursuant to the SOW. 1In
the event that the Commonwealth fails to take appropriate
response action as required by this Section, and EPA takes such

action, the Commonwealth shall reimburse EPA for all costs of the

— ———

responsae action which are not inconsigtent with the NCP pursuant
to the procedures set forth in Paragraph 84.c of Section xfk
(Reimbursement of Response Costs) within 90 days after being
billed by EPA for such costs.

83. Except as provided §n Section XXIV (Covenants Not
to Sue by Plaintiff), nothing in the preceding Paragraphs or in
this Consent Decree shall be deemed to limit any authority of

Plaintiff and EPA to take, direct, or order all appropriate

—

action or to ggek an order from ﬁﬁé’Court to proteét‘hﬁihn health
and the environment or to prevent, abate, respond to, or minimize
an actual or threatened release of Waste Material on, at, or from
the Site. 1In the event that Plaintiff sues the Settling
Defendants or EPA takes administrative action against Settling
Parties other than to enforce this Consent Decree, the Settling

Parties reserve all their rights, causes of action, or defenses

arising under CERCLA or any other law.

XIX. REIMBURSEMENT OF RESPONSE COSTS

84. a. Within 120 days after entry of this Consent

Decree, Settling Private Parties and Settling Federal Agencies
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shall cause to be paid to the United States an amount equal to
the volumetric percentage attributable to the De Minimis
Settlors, as set forth in Exhibits 1 and 4 of the De Minimis
Consent Decree, times $5.8 million (EPA’‘s estimated past response
costs as of the June 30, 1992 épecial Qotice letter), plus $5
million dollars. Settling Private Parties and Settling Federal

Agencies shall also cause to be paid to the United States an

———

amount equal—zb any additional volumetric percentage attributed
to De Minimis Settlors for which payment is made to the.ﬁaQ;y
Flats De Minimis Trust pursuant to Paragraph 26 of the De uinimig
Consent Decree, times $5.8 million dollars, within 120 days after
such payment is made to the Maxey Flats De Minimis Trust. The
payments made under this Paragréph-shall be in full satisfaction
of Settling Private Parties’ and Settling Federal Agencies’

okligation to reimburse Past Response Costs and p&y Future

Response Costs. R i

b. Payment shall be made by Electronic Funds
Transfer ("EFT" or wire transfer) to the U.S. Department of
Justice lockbox bank, referencing United States Attorney’s Office

(U.S.A.0.) file number . EPA Region IV Site/Spill ID

number "“G1", And DOJ case number 90-11-2-211A. Payment shall be
made in accordance with instructions provided by EPA to the
Settling Private Parties and Settling Federal Agencies upon
execution of the Consent Decree. Any EFTs received at the U.S.
Department of Justice.lockbox Sank after 4:00 p.m. (eastern time)

will be credited on the next bLusiness day. The Settling Private
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Parties shall send a record of the EFT to the United States as
specified in Section XXIX (Notices and Submissions).

c. For costs incurred by the United States
pursuant to Sections XVIII and XII (Emergency Response and
Access) and Paragraph 126 of Section XXIV (Covenants Not to Sue
or Take Administrative Action by Plaintiff), EPA will invoice the
Settling Parties who are liable for such costs under this Consent
Decree. The invoice will include a summary of the cosgg‘;;;;;}ed.
by EPA, including direct—;nd indirect costs incurred by ﬁ%A‘and

its contractors in the form of an EPA "“SCORES" report or its

equivalent. Settling Parties may request documentation which

supports items listed in the cost summary. A request for

supporting documents must be made within 30 days of receipt of an
invoice from EPA. Settling Parties shall make all payments
within 90 days of Settling Parties’ receipt of each invoice,

except as otherwise provided in Paragraph 84.d. Habeye:?"if

Settling Parties request documents supporting the SCORES report,
payment shall be made within 60 days after receipt of_the
documents from EPA or 90 days after receipt of the invoice,
whichever is later. Settling Private Parties shall make all
payments required by this Paragraph in the form of a certified
check or checks made payable to "EPA Hazardous Substance
Superfund® and referencing Site/Spill ID # G1 and DOJ casé number
90-11-2-211A. The requirement to use a certified check for
payment shall not apply to the.Settling Federal Agenﬁies or the

Commonwealth. Settling Parties shall forward payment to the
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United States Envifonmental Protection Agancyi_gpgion Iv,
Attention: Superfund Accounting, P.O. Box 100142, Atlanta,
Georgia 30384 and shall send copies of the checks for payment to
the United States as specified to Section XXIX (Notices and
Submissions). |

d. Settling Parties may contest payment of any
cost under Paragraph 84.c if they determine that EPA has made an
accounting error or if they allege that a cost item tﬁ;t_zgff“
inciuded ;epresent; cost; that are iﬁ;onsistent with theiﬁéb,
Such objection shall be made in writing within 30 days of receipt
of the invoice or any requested supporting documents and must be
sent to the United States pursuant to Section XXIX (Notices and
Submissions). Any such objection éhall specifically identify the
contested costs and the basis for objection. In the event of an

objection, the Settling Parties shall, within the 90-day period,

pay all uncontested costs to EPA -t the manner described in

Paragraph 84.5; Simultaneously, Settling Defendants shall
establish an interest bearing escrow account in a federally-.
insured bank duly chartered in the Commonwealth of Kentucky and
remit to that escrow account funds equivalent to the amount of
the contested cost. The requirement to deposit funds in an
escrow account shall not apply to the share of the contested
Costs payable by the Settling Federal Agencies. Settling
Defendants shall send to the United States, as provided in
Section XXIX (Notices and Submissions), a copy of the transmittal

letter and check paying>the uncontested costs, and a copy of the
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correspondence that establishes and funds the escrow account,
including, but not limited to, information containing the
identity of the bank and bank account under which the escrow
account is established, as vell as a bank statement showing the
initial balance of the escrow Account. Simultaneously with |
establishment of the escrow account, Settling Defendants shall
initiate the dispute resolution procedures in Section XXII. If
the United States prevails in the disputa, within 5 days—gf_zgéq
resolution orf the dispute, Settling Parties shall pay the sums
due (with accrued interest) to EPA in the manner described in
Paragraph 84.c. If Settling Defendants prevail concerning any
aspect of the contested costs, the Settling Parties shall pay
that portion of the costs (plus asgociated accrued interest) for
which they did not prevail to EPA in the manner described in

Paragraph 84.c, and Settling Defendants shall be disbursed any

balance of the escrow account. The dispute resoldfion*prqcedures

set forth in this Paragraph in conjunction with the procedures
' set forth in Section XXII (Dispute Resolution) shall be the
exclusive mechanisms for resolving disputes regarding the
Settling Defendants’ obligation to reimburse the United States
for these costs.

@. In the event that the Settling Parties do not
make the payments required by Paragraph 84.a within 120 days of
the effective date of this Consent Decree or the payments
required by Paragraph 84.c are-not made within 90 days of the

Settling Parties’ receipt of the invoice, or 60 days after
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receipt of supporting documentatién that has been requested
pursuant to Paragraph 84.c, whichever is later, Settling Parties
which are liable for such costs shall pay interest on the unpaid
balance at the rate established pursuant to Section 107(a) of
CERCLA, 42 U.S.C. § 9607. The-interest to be paid on the coéts
required in Paragraph 84.a shall begin to accrue on the effective
date of the Consent Decree. The interest on costs required by
Parggraph_84:;.sha{l begin to acé;;e on the date of th;'QZEEEIhg o
Parties’ receipt of the bill. Interest shall accrue at th;i;ate
specified through the date of payment. Payments of interest made
under this Paragraph shall be in addition to such other remedies
or sanctions availahle to Plaintif: by virtue of Settling
Parties’ failure to make.timely payments under this Sectioa.
XX. INDEMNIFICATION AND INSURANCE

jva arties.

85. The qgﬁted States does not assume Sﬁy lxgyility by
entering into ﬁg;s agreement or by virtue of any designation of
Settling Private Parties as EPA‘s authorized representatives
under Section 104(e) of CERCLA. Settling Private Parties hereby
indemnify, save and hold harmless the‘United States and its
officials, agents, employees, contractors, subcontractors, or
representatives for or from any and all claims or causes of
action arising from, or on account of, acts or omissions of
Settling Private Parties, their officers, directors, employees,

agents, contractors, subcontractors, and any persons acting on

their behalf or under their control, in carrying out activities
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pursuant to this>c°nsent Decree, including, but not limited to,
any claims arising from any designation of Settling Private
Parties as EPA’s authorized representatives under Section 104 (e)
of CERCLA. Further, the Settling Private Parties agree to pay
the United States all costs the United States incurs including,
but not limited to, attorneys fees and other expenses of
litigation and settlement arising from, or on account of, claims

—_— ——

made against the United States based on acts or omissions of

Settling Private Parties, their officers, directors, employees,
agents, contractors, subcontractors, and any persoﬁé acting on
their behalf or under their control, in carrying out activities
pufsuant to this Consent Decree. The United States, including
the Settling Federal Agencies, shall not be held out as a party
to any contract entered into by or on behalf of Settling Private
Parties in carrying out activities pursuant to this Consent
Decree. Neither the Settling PriVate Parties nor-ény such
contractor shalihbe considered an agent of the United States,
including the Settling Federal Agencies. -

86. Settling Private Parties waive all claims against
the United States for damages or reimbursement or for set-off of
any payments made or to be made to the United States arising from
or on account of any contract, agreement, or arrangement between
any one or more of the Settling Private Parties and any person
for performance of IRP Work on or relating to the Site,

including, but not limited to, claims on account of construction

delays. 1In addition, Settling Private Parties shall indemnify
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and hold harmless ?he United States with respect to any and all
claims for damages or reimbursement arising from or on account of
any contract, agreement, or arrangement between any one or more
of Settling Private Parties and any person for performance of IRP
Work on or relating to the Site, incluaing, but not limited ﬁo,
claims on account of construction delays.

87. No later than 15 days before commencing any on-

site Work, §Zttling Private Parties shall secure, and SEZiiT‘
maintain until the completion of the IRP Work, comprehen;iéé
general liability, occurrence-based, insurance with limits of ten
million dollars, combined single limit, naming as additional
-insured the United States. No later than 15 days before
commencing any on-site IRP Work, Séttling Private Parties shall
secure, and shall maintain until EPA’s Certification of
Completion of the Initial Remedial Phase pursuant to Paragraph 80
of Section XVII (Certification offCompletion), auébmqbi%g"
liability insﬁf;hce with limits of $500,000, naming as additional
insured the United States. 1In addition, for the duration of the
IRP Work performed by Settling Private Parties, Settling Private
Parties shall satisfy, or shall ensure that their contractors or
subcontractors satisfy, all applicable laws and regulations
regarding the provision of worker’s compensation insurance for
all persons performing the IRP Work on behalf of Settling Private
Parties in furtherance of this Consent Decree. Prior to

commencement of the IRP Work under this Consent Decree, Settling

Private Parties shall provide to EPA certificates of such
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insurance and a c;py of each insurance policy;__Settling Private
Parties shall resubmit such certificates and copies of policies
during each year of their performance of the IRP Work on the
anniversary of the effective date of this Consent Decree. If
Settling Private Parties demonstrate b& evidence satisfactory to
EPA that any contractor or subcontractor maintains insurance
equivalent to that described above, or insurance covering the
same risks but in a lesser amounET then, with respcct-zo—;;EEErs
so-ihsuréd by that-conté;ctot or subéontractor, SettlinghPfivate
Parties need provide only that portion of the insurance described
above which is not maintained by the contractor or subcontractor._

commonwealth.

88. The United States dses not assume asy liability by
entering into this agreement or by virtue of any designation of

the Commonwealth as EPA’s authorized representative under Section

104(e) of CERCLA. The Commonwealfh hereby 1ndemn1f1es-—saves and

- T

holds harmless, to the extent not prohibited by law, the United
States and its officials, agents, employees, contractors,
subcontractors, or representatives for or from any and all claims
Oor causes of action arising from, or on account of, acts or
omissions of the Commonwealth, its employees, agents,
contractors, subcontractors, and any persons acting on its behalf
or under its control, in carrying out activities pursuant to this
Consent Deéree, including, but not limited to, any claims arising
from any designation of the Cémmonwealth as EPA’s aﬁthorized

representative under Section 104(e) of CERCLA. Further, the
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Commonwealth agree; to pay the United States all costs the United
Stateg incurs including, but not limited to, attorneys fees and
other expenses of litigation and settlement arising from, or on
account of, claims made against the United States based on acts
or omissions of the Commonwealﬁh, its émploycec, agents,
contractors, subcontractors, and any persons acting on its behalf

or under its control, in carrying out activities pursuant to this

Consent Decree. The United States shall not be held out as a

party to any contract engered into by.or on behalf of tho;~
Commonwealth carrying out activities puréuant to this Consent
Decree. Neither the Commonwealth nor any such contractor shall
be considered an agent of the United Sfates.
89. The Commonwealth waives all claims against the

United States for damages or reimbursement or for set-off of any
payments made or to be made to the United States arising from or
on account of any contract, agreemeént, or arrangement between the

Commonwealth and any person for performance of Work on or

relating to the Site, including, but not limited to, claims on

account of construction delays. In addition, the Commonwealth
shall indemnify and hold harmless; to the extent not prohibited
by law, the United States with respect to any and all claims for
damages or reimbursement arising from or on account of any
contract, agreement, or arrangement with the Commonwealth and any
person for performance of Work on or relating to the Site,
including, but not 1iﬁited to,.claims cn account of construction

delays.
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90. For.the duration of the Work performed by the
Commonwealth, the Commonwealth shall satisfy, or shall ensure
that its contractors or subcontractors satisfy, all applicable
laws and requlations regarding'the provision of workers’
compensation insurance for all.pc:sons-pertorning the Work oh
behalf of the Commonwealth in furtherance of this Consent Decree.
XXI. FORCE MAJEURE

91. “Force majeure," for purposes of this C;h;;;€~_~'

Decééa, is defined as any event arising from causes beyoAd ;he
control of the Settling Parties or of any entity controlled by
such Settling Parties whose performance is delayed, including,
but not limited to, their contractors and subcontractors, that
delays or prevents the performance Qf any obiigation under this
Consent Decree, despite such Settling Parties’ best efforts to
fulfill the obligation. The requirement that such Settling
Parties exercise "best efforts to<fulfill the obli&ati?p:“
includes using“;;st efforts to anticipate any potential force
-majeure event and best efforts to address the effects of any
potential force majeure event (1) as it is occurring and (2)
following the potential force majeure event, such that the delay
is minimized to the greatest extent possible. "Force Majeure"®
does not include financial inability to complete the Work or a
failure to achieve the Performance Standards, or increased cbsts.
92. If any event occurs or has occurred that may delay

the performance of any obligation under this Consent Decree,

whether or not caused by a force majeure event, the Settling
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Party whose performance is delayed shall notify orally EPA’s
Project Coordinator or, in his or her absence, EPA‘s Alternate
Project Coordinator or, in the event both of EPA’s designated
representatives are unavailable, the Director of the Waste
Management Division, EPA Region 1V, wifhin 48 hours of when ﬁhe '
Settling Party first knew or should have known that the event

might cause a delay. Withir five business days thereafter, the

Settling Party shall provide in writing to EPA an axplanation and‘
description of the reasons for the delay; the obligations and
deadlines the Settling Party claims are affected ﬁi the delay;
the anticipated duration of the delay; actions taken or to be
taken to prevent or minimize the delay; a schedule for
implementation of any measures to 53 taken to prevent or mitigate
the delay or the effect of the delay; the Settling Party’s
rationale for attributing such delay to a force-majeure event if

it intends to assert such a claimy and a statement as *to whether,

in the opinion of the Settling Party, such event may cause or
contribute to an endangerment to public health, welfare or the
environment. The Settling Party shall include with any notice
all available documentation supporting its claim that the delay
was attributable to a force majeure. The Settling Party shall
supplement this written statement with new information,
statements, or plans as they become available. Failure to comply
with the above requirements shall preclude the Settling Party
from asserting any claim of férce majeure for that évent.

Settling Defendants shall be deemed to have notice of a
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circumstance of which their contractors or subcontracters had or
should have had notice.

93. If EPA agrees that the delay or anticipated delay
is attributable to a force majeure event, the time for
performance of the obligations under this Consent Decree th;t are
affected by the force majeure event will be extended by EPA for

such time as is necessary to complete those obligations. An

—_— —_— ——_—,—,—..—

ex@ensioﬁ of the t}ma-for performance of the obligations affected
by the force majeure event shall not, of itself, extend éh; time
for performance of any other obligation; If EPA does not agreé
that the delay or anticipated delay has been or will be caused by
'a force majeure event, EPA will notify the Settling Party in
writing of ‘its decision. If EPA agrees that the delay is
attributable to a force majeure event, EPA will notify the
Settling Party in writing of the length of the extension, if any,
for performance °f.EPe obligationénszected by th;-fofég_majeure
event. o

94. A Settling Defendant which invokes the dispute
resolution procedures set forth in Section XXII to dispute EPA’s
determination under Paragraph 93 shall do so no later than 15
days after receipt of EPA’s notice. In any such proceeding, the
Settling Defendant shall have the burden of demonstrating by a
preponderance of the evidence that the delay or gnticipated delay
has been or will be caused by a force majeure event, that the

duration of the delay or the extension sought was or will be

warranted under the circumstances, that best efforts were
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exercised to avoid and mitigate the effects of the delay, and
that the Settling Defendant complied with the requirements of
Paragraphs 91 and 92, above. If the Settling Defendant carries
this burden, the delay at issue shall be deemed not to be a
violation by the Settling Defendant of the affected obligatiénAof
this Consent Decree identified to EPA and the Court.

XXIXI. DISPUTE RESOLUTION

95. a. Unless otherwise exprassly provided tor in this

Consent Decree, the dispute resolution procedures of this Section
shall be the exclusive mechanism available to Settling Defendants
to resolve disputes arising under or with respect to this Consent
Decree between the United States (exclﬁding the SettlingAFederal
Agencies) and the Settling Defendaﬁts. The provisions of the MOU
shall govern diséutes between EPA and the Settling Federal
Agencies undér or with respect to this Consent Decree.

Notwithstanding the provisions of<“CERCLA §§ 121 and 1225~ 42

U.S.C. §§ 9621 and 9622, Settling Defendants agree that the
dispute resolution procedures of this.Section shall he the
exclusive mechanism for resolving disputes concerning the scope
of the obligations under this Consent Decree or the
implementation of this Consent Decree, and the standards,
requirements, criteria or limitations to which the remedial
action must conform, and that the only relief which will be
sought by the Settllng Defendants in dispute resolution will be a
determination of the obllgation in dispute and not the recovery

of civil or stipulated penalties. However, the procedures set
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forth in this Section shall not apply to actions by the United
States to enforce obligations of the Settling Defendants that
have not been disputed in accordance with this Section.

b. Notwithstanding any provision in this Consent
Decree, the following governs fha serving of a Notice of Disbute
(as described in Paragraph 96) or filing a motion for judicial
review (as described in Paragraph 98.c or 99.a):

—_——

(1f— A Settling Defendant may not serve a Notice of

- - -

Dispute or file a motion for judicial review concerning ﬁhé
performance of ongoing, on-site Work if it is not obligated to
perform the Work in dispute, except that any Settling Defendant
may dispute EPA’s Certification of Coméletion of the IRP and
Certification of Completion of the-ﬁemedial.Action. This
provision shall not affect the Commonwealth’s ability to raise

disputes regarding its access obligations under Section XII or

regarding EPA‘’s determination coneerning the need'fo: "

- -

horizontal flow barrier.

(2) A Settling Defendant may not serve a Notice of
Dispute or file a motion for judicial review concerning a plan,
report, or other item that it is not obligated to submit to EPA
under this Consent Decree, except to dispute EPA approval of the
following deliverables or modifications thereof:

(a) IRP RD Work Plan or a portion thereof;

(b) IRP Sampling and Analysis Plan;

(c) IRP Heaith and Séfety Plan;

(d)} IRP Qualiﬁy Assurance Project Plan;
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(e) IRP éretinal and Final Remedial Design reports;
(f) IRP RA Work Plan or a portion thereof;
(g) IRP Construction Health and Safety Plan;
(h) IRP Constructionnouality Asgsurance Plan;
(i) IRP Construction-uanagem;nt Plan;
(J) Deliverables associated with the horizontal flow
barrier that are required within the ten years

" after Certification of Completion of th;'fifzf_
- (k) IMP éork Pian; ) T
(1) IMP Sampling and Analysis Plan;
(m) IMP Quality Assurance Plan;
(n) IMP Health and Safety Plan;
(o) FCP Work Plan; -
(p) FCP Sampling and Analysis Plan;
(g) FCP Health and Safety Plan;

(r) FCP Quality Assuranee Project Plan; = -—

(s) ?Eb Prefinal and Final Remedial Design reports;

(t) FCP RA Work Plan;

(u) FCP Construction Health and Safety

Plan/Contingency Plan;

(v) FCP Construction Management Plan;

(w) FCP Construction Quality Assurance Plan.

96. Any dispute which arises under or with respect to
this Consent Decree shall in the first instance be the subject of
informal negotiations'between ihe parties to the digputa,

including any affected Settling Defendant. The dispute shall be
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considered to have arisen when one Settling Defendant sends the
other Parties written notice of the dispute (Notice of Dispute).
The Settling Defendant who serves the Notice of Dispute shall be
called the "“disputing Settlinq Defendant. The period for
informal negotiations shall not exceed 20 days from the tlme the
dispute arises, unless EPA and the disputing Settling Defendant
agree in writing to extend the time period. A Settling Defendant
may not sarve a Notice-ot Disputc contestinq EPA apprd;ﬁi—gzj;"" |
deliverable listed in Paragraph 95.b, or a modification thcreot,
unless the Notice of Dispute is served within 15 days of EPA
approval.

97. a. 1In the event that the disputing Settllng
Defendant and EPA cannot resolve a dlspute by informal
negotiations under the preceding Paragraph, then the position
advanced by EPA shall be considerad binding unless, within 10
days after the conclq51on of the 4nformal negotiation perlod the
disputing Settllhg Defendant invokes the formal dispute
resolution procedures of this Section.by serving on EPA and the
other Settling Parties a written Statement of Position on the
matter in dispute, including, but not limited to, any factual
data, analysis, argument, or opinion supporting that position and
any supporting documentation relied upon by the disputing
Settling Defendant. The Statement of Position shall specify the
disputing Settling Defendant’s position as to whether formal

dispute resolution should proceed under Paragraph 98 or 99.
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'b. Within 14 days after receipt of the disputing
Settling Defendant’s Statement of Position, EPA will serve on the
disputing Settling Defendant and all other Settling Parties its
Statement of Position, includihg, but not limited to, any factual
data, analysis, argument; or opinion supporting that positioﬁ and
all supporting documentation relied upon by EPA. EPA’s Statement

of Position shall include a statement as to whether formal

——— —_——

dispute rgsoiEtion_shou}? procead unQer Paragraph 98 or 99.
Within 14 days after receipt of the disputing Settling o
Defendant’s Statement of Position, any other Settllhg Defendant-
may serve on EPA and the disputing Settling Defendant a Statement
of Position, including but not limited to any fac;yal data,
analysis, argument, or opinion supporting its position, and all
supporting dccumentation.

c. If there is disagreement between EPA and the
disputing Settling Defendant as t& whether disputé_rescxp;ion
should proceea-;gder Paragraph 98 or 99, the parties to the
- dispute shall follow the procedures set forth in the Paragraph
determined by EPA to be applicable. However, if a Settling
Defendant ultimately appeals to the Court to resolve the dispute,
the Court shall determine which paragraph is applicable in
accordance with the standards of applicability set forth in
Paragraphs 98 and 99.

98. Formal dispute resolution for disputes pertaining

to the selection or adequacy of any response action and all other

disputes that are accorded review on the administrative record -
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under applicable principles of adﬁinistrative_;gy shall be
conducted pursuant to the procedures set forth in this Paragraph.
For purposes of this Paragraph, the adequacy of any response
action includes, without limitntion: (;) the adequacy or
appropriateness of plans, procedures to implement plans, or any
other items requiring approval by EPA under this Consent Decree;
and (2) the adequacy of the performance of response actions taken

————

pursuant to this Consent Decree. Nothing in this Consent Decree

shall be construed to 2llow any dispute under this Consent Decree
by Settling Parties regarding the validity of the ROD’s
provisions.

4. An administrative record of the dispute shall
be maintained by EPA and shall contain all Statements of
Position, including supporting documentation, submitted pursuant
to this Paragraph. Wwhen appropriate, EPA may allow a Settling
Defendant to submit 3_supp1ementai?§t3tement of Pooitiqqzor the
Settling FederoI-Agencies to submit statements or other
documents. - -

b. The Director of the Waste Management Division,
EPA Region IV, will issue a final administrative decision
resolving the dispute based on the administrative record
described in Paragraph 98.a. This decision shall be binding upon
the Settling Defendants, subject only to the right to seek
judicial review pursuant to Paragraph 98.c and 98.d.

€. Any administrative decision made by EPA

pursuant to Paragraph 98.b shall be reviewable by this Court,
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provided that a mo£ion for judicial review is_gi}ed by a Settling
Defendant with the Court and served on all Settling Parties and
EPA within 10 days of receipt of EPA’s decision. The motion for
judicial review shall include a description of the matter in
dispute, the efforts made by the Parti;s to resolve it, the
relief requested, and the schedule, if any, within which the
dispute must be resolved to ensure orderly implementation of this

———

Consent Decree. The United States and any other Settlzﬁg
Def;ﬁdant-may tile_# res;onsa to the ;otion for judiciaihfékiew.
d. 1In proceedings on any dispute governed by this
Paragraph, the Settling Defendant(s) disputing EPA’s decision
shall have the burden of demonstrating that the decision of the
Waste Management Division Director-is arbitrary and capricious or

otherwise not in accordance with law. Judicial review of EPA’s

decision shall be on the administrative record compiled pursuant

e

to Paragraph 98.a. padi T

99. Formal dispute resolution for disputes that
neither pertain to the selection or adequacy of any response .
action nor are otherwise accorded review on the administratiye
record under applicable principles of administrative law shall be
governed by this Paragraph.

a. Following receipt of the Settling Defendants’

Statement of Position submitted pursuant to Paragraph 97, the
Director of the Waste Management Division, EPA Region IV, will
issue a final decision resolviﬁg the dispute. The Waste

Management Division Director’s decision shall be binding on the



~-106-
Settling Daefendants unless, within ten days of receipt of the
decision, a Settling Defendant files with the Court and serves on
the Parties a motion for judicial review setting forth the matter
in dispute, the efforts made by the Parties to resolve it, the
relief requested, and the schedule, it‘any, within which the'
dispute must be resolved to ensure orderly implementation of the
Consent Decree. The United States or any other Settling

Defendant ma§—file a response to the Settling Defendant’s motion

for judicial review.

b. Notwithstanding Paragraph i{ of Section I
(Background) of this Consent Decree, judicial review of any
dispute governed by this Paragraph shall be governed by
applicablie provisions of law. ‘

100. a. The invocation of the dispute resolution
procedures of this Secéion shall not extend, postpone, or affect
in any way any obligation of the Hettling Parties’ﬁnde§;tpis
Consent Decreéhgﬁt directly in dispute, unless EPA or the Court
agrees otherwise. Stipulated penalties related to the disputed
obligation shall continue to accrue but payment shall be sFayed
pending resolution of the dispute as provided in Paragraph 117.
Notwithstanding the stay of payment, stipulated penalties shall
accrue from the first day of noncompliance with any applicable

provision of the Consent Decree, except as provided in Paragraphs

67, 74, or 100.b.
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b. When>a Settling Defendant serves a Notice of
Dispute or files a motion for judicial review contesting EPA
approval of a deliverable listed in Paragraph 95 or a
modification thereof that the Settling Defendant is not obligated
to submit to EPA, EPA shall extend by ﬁhe length of the dispﬁte
any deadline that depends on approval of the disputed portions of
the deliverable or modification. Unless such Settling Defendant
prevails in the dispute, such Seﬁfiing Defendant shall_b;—i;531e
for-étipuiated pen;lties-applying to ;he disputed delivéfaﬁié or
modification as set forth in Section XXIII as if it were
obligated to submit the dzliverable or modification and had
failed to do so, except that stipulated penalties shall begin to
accrue on the date such Settling Défendant s§rved the Notice of
Dispﬁte or filed the motion for judicial review, whichever is
earlier, and stop accruing on the date the dispute is withdrawn

—~— e

or otherwise concluded. 0 ’ .

101. The sole procedures for determining the relative
responsibility of the Settling Parties to pay for additional
response actions performed under_Section IX (Additional Response
Actions) during the first 10 years after Certification of
Completion of the IRP are found at Paragraph 34 of Section IX.

102. The sole procedures for determining the
responsibility of the United States Department of Energy and the
United States Department of Defense to provide certain financial

assistance to the Commonwealth under Section XVI (Assurance of
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Ability to Complete Work) are found at Paragraph 79.i of Section
XVI.

103. Except as otherwise provided in Paragraphs 101
and 102, enforcement of the Consent Decree by a Settling Party
against another Settling Party or resoiution of a dispute befweeh
one or more Settling Parties regarding their respective
obligations under the Consent Decree are governed by Section XxXI

—_— ———

(Retention oE—Jurisdiotion) and §;hera1 principles of law.
XXIIY. STIPULATED PENALTIES

104. Settling Private Parties shall be liable for

‘stlpulated penalties in the amounts set forth in Paragraphs 105~
107 to the United States for fallure to comply with the
requirements of this Consent Decree specified below, unless
excused under Section XXI (Force Majeure). The Commonwealth may
instead be liable tqﬂthe United States for the stfbula;gg_
penalties set-fgrth in Paragraphs 105-107 as provided in

‘ Paragraph 100.b of Section XXII (Dlspute Resolution) .
“Compliance" by Settling Private Partles shall include completion
of the IRP Work under this Consent Decree or any work plan or
other plan approved under this Consent Decree for IRP Work
identified below in accordance with all applicable requirements
of law, this Consent Decree, the SOW, and any plans or other
documents approved by EPA pursuant to this Consent Decree and

within the specified time schedules established by and approved

under this Consent Decree.
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105. ‘a. The following Stipulated penalties shall be
payable per violation per day by the Settling Private Parties or
the Commonwealth to the United Stateﬁ for any noncompliance

identified in subparagraph 105.b below:

$1,000 1st through 14th day
$3,000 15th through 30th day
$5,000 o - 31st day and beyond

b. Failure to timely or adequately comp;&-gith
the following requirements of this Consent Decree: .
(1) Submittal and, if necessary, modification .
of any and all draft and final IRP RD and RA Work Plans;
(2) Submittal And, if necessary, modification
of the final IRP Remedial Design report;
4 (3) Hiring a Supervising Contractor.
106. a. The following wtipulated penalties Birall be
payable per viﬁzﬁtion per day by Settlihq Private Parties or the

Commonwealth to the United States for-any noncompliance

identified in subparagraph 106.b, below:

Penalty Per Violation Per Day Period of Noncompliance
$500 1st through 14th day
$1,000 15th through 30th day
$2,500 318t day and beyond

b. Failure to timely or adequately comply with

the following requirements of this Consent Decree:
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(1) Submittal of and, if necessary,
modification of, any IRP RD and RA deliverables not identified in
Paragraph 105.b;

(2) Payment of all monies required to be paid
pursuant to Section XIX (Reimbursement of Response Costs); |

(3) Submittal and, if necessary, modification
of any Work Plans for further response actions pursuant to

— e——————

Sections ;X and X (Additional Reégbnsg Actions and EPA Periodic
Review), hereof; o
(4) Failure to achieve any other major
scheduled milestones identified under the approved IRP RA Work
Plan. _
107. sSettling Private Parties or the Commonwealth
shall be liable for stipulated penalties of $250 per violation

for each day of non-compliance with requirements of this Consent

Decree or the SOW, other than those specified in fBe.ptiPr

subparagraphs, which are due by a deadline approved by EPA.

Commonwealth: - - -

108. The Commonwealth shall be liable for stipulated
pPenalties in the amounts set forth in Paragraphs 109-111 to the
United States for failure to comply with the requirements of this
Consent Decree specified below, unless excused under Section XXI
(Force Majeure). sSettling Private Parties may iqstead be 1iab1§¢,
to the United States for the stipulated penalties set forth in |
Paragraphs 109-111 as provided in Paragraph 100.b of Section XXII

(Dispute Resolution). “cCompliance" by the Commonwealth shall
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include completion of the BoRP Work and Commonwealth IRP
Obligations under this Consent Decree or any work plan or other
plan approved under this Consent Decree for BoRP Work or

Commonwealth IRP Obligations identified below in accordance with

all applicable requirements of law, this Consent Decree, the SOW,
and any plans or other documents approved by EPA pursuant to this
Consent Decree and within the specified time schedules

established by and approved under thil Consent Decree.

—

109. a. The following stipulated penalties shall_be
payable per violation per day by the Commonwealth or the Settling
Private Parties to the United States for any noncompliarice

identified in Subparagraph 109.b below:

$1,000 ist through 14th day
$3,000 15th through 30th day
$5,000 <"31Ist day and beyondzT

b. Failure to timely or adequately comply with
the following requirements of this Consent Decree:

(1) Submittal and, if necessary, modification
of any and all draft and final BoRP work plans;

(2) Hiring of a Supervising Contractor or
designating an agency or employee(s) to serve the equivalent
function;

(3) Providing access as required by

Section XII.
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110. a. .The following Stipulated pggi}ties shall be
payable per violation per day by the Commonwealth or the Settling
Private Parties to the United States for any noncompliance

identified in subparagraph 110.b, below:

Penalty Per Violation Per Day = Period of Noncompliance

$500 1st through 14th day
$1,000 15th through 30th day
$2,500 " 31st day and beyond

b. Failu;e-to timely or adequately compl;iéith
the following requirements of this Consent Decree:

(1) Submittal of and, if necessary,
modification of, any deliverables identified in the EPA-approved
BoRP work plans; ’ - i
(2) Recording of Consent Decree and Notice in
Registry of Deeds and notifying EPA of property transfers;

(3) Submittal<and, if necessary, mqgification
of any work pi&gg f;r further response actions pursuant to

" Sections IX and X (Additional Response Actions and EPA Periodic
Review), hereof.

(4) Failure to achieve any other majog
scheduled milestones identified under the approved BoRP work
plans.

(5) Timely establishment of the Trust Fund
required by Paragraph 79.

111. The Commonwealfh or the Settling Private Parties

shall be liable for stipulated penalties of $250 per violation
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for each day of noh-compliance with requiremequ_of this Consent
Decree or the SOW, other than those specified in the prior
subparagraphs, which are due by a deadline approved by EPA.

112. The penalty amounts set forth in paragraphs 109 -
111 above shall be increased ahnually,.beginning in January of
the year following entry of the Consent Decree, by the amount of
annual increase in the "Consumer Price Index, All Items, All
cities,™ as published by the United States Department Sf_5553;2'
or,<tr th; COnsume£ Pric; Index does hot exist, the most-siiilar
official index in effect at the time thé penalties are imposed.

Settling Defendants

113. All penalties imposed by this Section shail begin
to accrue on the day after completé performance ismdue or the day
a violation occurs, and shall continue to accrue through the
final day of the correction of the noncompliance. Nothing herein
shall prevent the simultaneous acgrual of separate penalties for
separate violaiibns-;f this Consent Decree. )

114. Following EPA’s determination that a §ettling
Defendant has failed to comply with a requirement of this Consent
Decree, EPA may give the Settling Defendant written notification
of the same and describe the noncompliance. EPA may send the
Settling Defendant a written demand for the payment of the
penalties. However, penalties shall accrue as provided in the

preceding Paragraph regardless of whether EPA -has notified the

Settling Defendant of a violation.
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115. Ail penalties owed to the United states under

this Section shall be due and payable within 30 days of a
Settling Defendant’s receipt from EPA of a demand for payment of
the penalties, unless the Settiinq Defendant invokes the Dispute
Resolution procedures under Seétion xin (Dispute Resolution).
All payments under this Section shall be paid by certified check
made payable to “EPA Hazardous Substances Superfund,® shall be

majled to T -

U.s. Environmental Protecti;n Agency
Region IV
Attention: Superfund Accounting
P.O. Box 100142
Atlanta, Georgia 30384
and shall reference the EPA Region IV Site/Spill ID numbgr (which
is "G1" for this Site) and DOJ Casé Number 90-11-2-211A. Copies
of checks paid pursuant to this Secfion, and any accompanying
transmittal letters, shall be sent to the United States as
provided in Section XXIX (Noticesiand Submissions). =

116; -fhe payment of penalties shall not alter in any
. way Settling Defendants’ respective obligations to complete the
performance of the Work required under this Consent Decree.

117. Penalties shall continue to accrue as provided in
Paragraph 113 during any dispute resolution period, but need not
be paid until the following:

a. If the dispute is resolved by agreement or byv

a decision of EPA that is not appealed to this Court, accrued
penalties determined to be owihg shall be paid to EPA within 15

days of the agreement or the receipt of EPA’s decision or order;
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b. If the dispute is appealed to this Court and
the United States prevails in whole or in part, Settling
Defendants shall pay all accrued penalties determined by the
Court to be owed to EPA within 60 days of receipt of the Court’s
decision or order, except as provided in subparagraph c beloﬁ.

c. If the District Court’s decision is appealed

by any Party, Settling Defendants shall pay all accrued penalties_

detgrmineg b§—the Qistrict cOurt-ZB pg owing to the Unitedlstatés_v
intc an interest- bearing escrow account yithin 60 days oé.ééceipt
of the Court’s decision or order. Penalties shall be paia into
this account as they continue to accrue, at least every 60 days.
Within 15 days of receipt of the final appellate c?urt dgcision,
the escrow agent shall pay the bal;nce of the account to EPA or
to Settling Defendants to the extent that they prevail.

118. a. If Settling Defendants fail to pay stipulated
penalties when due,_}pe United Stifag'may institute prqugdings
to collect the ;;nalties, as well as interest. Settling
Defendants shall pay interest on the unpaid balance, which shall
begin to accrue on the date of demand made pursuant to Paragraph
114 at the rate established pursuant to Section 107(a) of CERCLA,
42 U.S.C. § 9607.

b. Nothing in this Consent Daecree shall be
construed as prohibiting, altering, or in any way limiting the
ability of the United States to seek any other remedies or

sanctions available by virtue of Settling Defendants’ violation

of this Decree or of the statutes and regulations upon which it
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is based, incldding, but not 1imi£ed to, penalties pursuant to

Section 122(1) of CERCLA.

C. EPA may, ia its unreviewable discretion,
forgive all or a portion of any stipulated penalties which accrue
pursuant to this Section, considering the good faith efforts'of
th; respective Settling Parties to comply, or such other factors
as EPA deems appropriatae.

_— —————

119. No payments nade under this Section which are

-

penalties under Section 169 of the Internal Revenue Code shall be

tax deductible for federal tax purposes.

XXIV. COVENANTS NOT TO SUE OR TAKE ADMINISTRATIVE ACTION BY

PLAINTIFF
120. a. Settling Private Parties and Settling Federal

Agencies. In considerztion of the actions that will be performed

and the payments that will be made by the Settling Private

———

Parties and Settling Federal Agencies under the terms of the
Consent Decree; -and éxcept as speé&fieally provided ih'iéfagraphs
122 and 124 of this Section, the United States covenants not to
Sue or to take administrative action ;gainst Settliné—Private
Parties, and EPA covenants not to take administrative action
against Settling Federal Agencies, pursuant to Sections 106 and
107(a) of CERCLA relating to the Site. With regspect to liability
for Past Response Costs, Future Response Costs, IRP Remedial
Design, IRP Activities, additional response actions required
pursuant to Sections IX and XII (Additional Response Actions and
Access), BoRP Remedial Design, BoRP Activities, Commonwealth IRP

Obligations, and 0 & M, these covenants not to sue or take
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administrative action shall take effect upon receipt by EPA of
the payments required by Section XIX (Reimbursement of Response
Costs). With respect to all other liability under Sections 106
and 107 (a) of CERCLA relating to the Site, these covenants not to
sue or take administrative actlon shall take effect upon

Certification of Completion of Remedial Action pursuant to

Paragraph 81 of Section XVII. These covenants not to sue or take

administrative action are conditioned upon the complete and .
satisfactory performance-by Settling ;rivate Parties ananééftling
Federal Agencies of their obligations under this Consent Decree.
These covenants not to sue or take administrative action extend
only to the Settling Private Parties and Settling Federa;
Agencies and do not extend to ény éther person.

b. waea . In consideration of the actions

that will be performed by the Commonwealth under the terms of the

Consent Decree, and except as specifically provided im=Paragraphs

122 and 124 of this Section, the United States covenants not to
sue or to take administrative action against the Commonwealth
pursuant to section 106 of CERCLA relating to the Site for
performance of IRP Work and BoRP Work upon Certification of
Completion of the Remedial Action. These covenants not to sue
are conditioned upon the complete and satisfactory performance by
the Commonwealth of its obligations under this Consent Decree.
These covenants not to sue extend only to the Commonwealth and do

not extend to any other person.
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Notwithstanding any other provision of this Consent Decree, the
United States reserves, and this Consent Decree is without
prejudice to, the right to institute proceedings in this action
or in a new action or to issue.an edmieistrative order seekieg to
compel Settling Private Parties or Settling Federal Agencies (1)
to perform further response actions relating to the Site or (2)

— m———

to relmburse “the United States for additional costs of response
if, prior to Certification of Completion of the IRP: )
(1) conditions at the Site, previously unknown to EPA
are discovered, or
(2) information, previously unknown to EPA, isA
received, in whole or in.part,
and these previously unknown conditions or information, together
with any other relevant information, indicate that performance of

the IRP Work is not protective of<human health or-the,?if"

environment.

122. United States’ Post-Certification Reservations.

a. Settling Private Parties and Settling Federal

Agencjeg. Notwithstanding any other provision of this Consent
Decree, the United States reserves, and this Consent Decree is
without prejudice to, the right to institute proceedings in this
action or in a new action or to issue an administrative order
seeking to compel Settllng Private Parties and Settling Federal
Agencies (1) to perform further response actions relating to the

Site or (2) to reimburse the United States for additional costs
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of response if, subsequent to Certification of Completion of the
IRP:
(1) conditions at the Site, previously unknown to EPA
are discovered, or ‘
(2) information, previously unknown to EPA, is
received, in whole or in part,
and these previously unknown conditions or information, together

————

with othe; r;Ievang intormation,-zhdicatc that pcrtornance-gf the
IRP Work is not protective of human health or the environméﬁt.

b. commonwealth. Notwithstanding iny other
provision of this Consent Decree, the United States reserves, and
this Consent Decree is without prejudice to, the right to
institute proceedings in this action or in a new action or to
issue an administrative order seeking to compel the Commonwealth
to perform further response actions relating to the Site if,
subsequent to Certi{}cation of Ccﬁﬁiaiion of the ﬁémedxg}"Actiou:

(1) ;;hditions at the Site, previously unknown to EPA
are discovered, or - -
(2) information, previously unknown to EPA, is
received, in whole or in part,
and these previously unknown conditions or this information
together with other relevant information indicate that
performance of the Work is not protective of human health or the
environment.

123. For purposes of Paragraph 121, the information

and the conditions knowﬂ to EPA shall include only that



-120-
information and those conditions set forth in the Record of
Decisjion for the Site and the administrative record which serves
as a bagis for the Record of Decision. For purposes of Paragraph
122.a, the information and the conditions known to EPA shall
include only that information and.tho;e conditions set forth in
the Record of Decision, the administrative record which serves as
the basis for the Record of Decision, and any information
received by EPA pursuant to the ;Equirements of this é;ﬂ;;;;-§
Deérbe péior to Ce;tifié;tion of COméletion of the IRP..-F;r
purposes of Paragraph 122.b, the information and the conditions
known to EPA shall include only that information and those
conditions set forth in the Record of Decision, the
administrative record which‘serves—as the basis for the Record of
Decision, and any inforﬁation received by EPA pursuant to the

requirements of this Consent Decree prior to Certification of

—
S —

Completion of Remedial Action. =" I

124. General Reservations of Rights. The covenants

not to sue or take administrative action set forth above do not
pertain to any matters other than those expressly specified in
Paragraph 120.a and 120.b. The United States reserves, and this
Consent Decree is without prejudice to, all rights against
Settling Parties with respect to all other matters, including but
not limited to, the following:

a. claims based on a fajilure by Settling Parties

to meet a requirement of this Consent Decree;
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'b. 1liability arising from the_past, present, or
future disposal, release, or threat of release of Waste Materials
outside of the combined area of the Site and the contiguous area
within which Site-derived con#aminantg exist as evidenced ip the
administrative record which serves as a basis for the remedy »
selection decision for the Site;

c. 1liability for damages for injury to,

——

destruction of, or loss of natural resources for which gyefe-are.-
Uniﬂéd States natural resources trustees;

d. 1liability for response costs tﬂﬁt have been-or
may be incurred by the United States Department of the Interior
or the United States Department of Agriculture in their role as a
natural resources trustee;

e. criminal liability; and

f. 1liability for violations of federal or state

law which occur during or after the implementation of the

Remedial Activities.

125. The United states reserves, and this-Consent
Decree is without prejudice to, all rights against the
Commonwealth for recovery of response costs related to the Site
that the United States has incurred and will incur in the future.

126. In the event EPA determines that Settling
Defendants have failed to implement any provisions of the Work in
an adequate or timely manner,-EPA may perform any and all
portions of the Work as EPA determines necessary. Settling

Defendants may invoke the procedures set forth in Section XXII



-122-
(Dispute Rc.olﬁtion) to dispute E;A's determination that the
Settling Defendants failed to implement a provision of the Work
in an adequate or timely manner as arbitrary and capricious or
otherwise not in accordance wifh law. Such disputes shall bg
resolved on the administrative record. If EPA performs the IRP
Work or any portion thereof, the Settling Private Parties and
Settling Federal Agencies shall reimburse the United §Ea§5§~£3r
costs lncurred by the United Statas in performing the IRP Work
pursuant to this Paragraph in accordance with the payment
procedures set forth in Paragraph 84.c of Section XIX
(Reimbursement of Response Costs). If EPA performs the BoRP Work
or any portion thereof, the Commonwealth shall reimburse the
United States for costs incurred by the United States in

performing the BoRP Work pursuant to this Paragraph in accordance

with the payment procedures set forth in Paragraph 84.c of

T e

Section XIX (Reimbursement of Response Costs).

- —

127. Notwithstanding any other provision of this
Consent Decree, the Uni£ed States retains all authority and
reserves all rights to take any and all response actions
authorized by law.

XXV. COVENANTS BY SETTLING DEFENDANTS

128. a. settling Defendants hereby covenant not to sue
and agree not to assert any claims or causes of action against
the United States with respect to the Site or this Consent
Decree, including, but not limited to, any direct or indirect

claim for reimbursement from the Hazardous Substance Superfund
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(established pursuant to the Internal Revenue_Code, 26 U.S.C.
§9507) through CERCLA Sections 106(b)(2), 111, 112, 113 or any
other provision of law or any claims arising out of response
activities at the Site. The séttling_pefendants reserve, and
this Consent Decree is without prejudice to, actions against the
United States based on negligent actions taken directly by the
United States (not including oversight or approval of the
Setpling;pef;;dant§' plgps or acéI&igies) after entry or_EQES‘
Consent Decree that are brought pursuant to any statute otﬁér
than CERCLA and for which the waiver of sovereign Emmunity is
found in any statute other than CERCLA. Settling Defendants also
‘reserve, and this Consent Decree ig without prejﬁd}ce to, actions
against the Hazardous Substances Superfund for reimbursement of

costs incurred by the Settling Defendants as a result of

performing obligations not imposed on them by the terms of this

e

Consent Decree, if those obligatiens have been performed in
compliance with an administrative order issued under Section 106
of CERCLA after entry of this Consent-Decree. Nothing in this
Consent Decree shall be deemed to constitute preauthorization of
a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. §
9611, or 40 C.F.R. § 300.700(q).

b. The covenants not to sue and reservations
between Settling Private Parties and Settling Federal Agencies
contained in Sections 5 and 7 of the Settlement Agreement are

incorporated by reference herein and are made an enforceable part

of this Consent Decree.
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‘C. In consideration of the payments mada,
obligations undertaken, and covenants provided by the Settling
Private Parties and Settling Federal Agencies under this Consent
Decree, the Commonwealth covenﬁnts not to sue Settling Private
Parties and Settling Federal Aéoncies for any and all civil |
liability pursuant to CERCLA, state law, and common law relating

to the Site, including any liability for Past Response Costs,

Futpra Ragponsa»cOgts,'BPRP Work, reqponse costs previously
incurred by the Commonwealth, natural resource damage cl;iﬁ; of
the Commonwealth (which shall not affect any righti'tha United
States may have as a natural resource trustee), hnd response
costs which are incurred by the Commonwealth to pefform its
obligations under Sections IX, X, XII, XVII, XVIII, XX, XXVIII,
and XXXIII (Additional Response Actions, EPA Periodic Review,

Access, Certification of Completion, Emergency Response,

Indemnification and Insurance, Retention of Recor&é,_aﬁq;.

Community Relations). The Commonwealth further covenants not to
- sue the Settling Private Parties or Settling Federal Agencies for
civil liability, if any, arising from their conduct prior_to
entry of the Consent Decree relative to the Site under the AEA,
the Resource Conservation and Recovery Act, the Safe Drinking
Water Act, the Solid Waste Disposal Act, the Clean Water Act, the
Clean Air Act (all as amended) or any state law or regulation
implementing such federal statutes or covering the same Waste
Materials or media as such fed;ral statutes. The cdvenant by the

Commonwealth is subject to the following reservations: (1) any
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disputes raised under Paragraphs.lol, 102 or 103 of this Consent
Decree or raised in any of the procedures referred to in those
Paragraphs; (2) actions against the Settling Private Parties or
Settling Federal Agencies as a result of paying for or performing
obligations not imposed on the Commonwealth by the terms of this
Consent Decree (other than payment of Past Response Costs or
Future Response Costs); and (3) actions by the Commonwealth
against q.s._icology apeciticall;—to.resolve disputes_;ﬂg;;j;;'tq_
enforce the Agreed Order of Settlement dated July 7, 199; in u.s.
Egglgng_IngL_x+_Bxgglgx, Case No. 88-72, and entered in the
United States District Court for the Eastern District of
Kentucky, Frankfort Division, on July 14, 1994. ?pis covenant
not to sue is conditioned upon compliance by Settling Private
Parties and Settling Federal Agencies with their respective

obligations under this Consent Decree.

d. In consideration of the obligaiionq?gpdertaken

and covenants provided by the Commonwealth under this Consent
Decree, the Settling Private Parties and Settling Federal
Agencies covenant not to sue the Commonwealth for any and all
civil liability under Sections 107 or 113 of CERCLA, state law,
and common law relating to the Site, including any liability for
Past Response Costs, Future Response Costs, IRP Work, response
costs previously incurred by the Settling Private Parties or
Settling Federal Agencies, and response costs which are incurred
by the Settling Private Partiés or Settling Federal Agencies to

perform their respective obligations under Sections IX, X, XII,
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XVII, XVIII, XX, £XVIII, and XxXIII (Additional Response Actions,
Periodic Review, Access, Certification of Completion, Emergency
Response, Indemnification and Insurance, Retention of Records,
and Community Relations). The covenants by Settling Private
Parties and Settling Federal Agencies rrc subject to the -
following reservations: (1) any disputes raised under Paragraph
101, 102 or 103 of this Consent Decree, or raised in any of the

procedures rE?erred to in those ﬁzragraphs; (2) actions ;;ainsf

the Commonweulth as a result of the Settling Private Parties or
the Settling Federal Agencies paying for or performing
obligations not imposed on them by the terms of this Consent
Decree; (3) actions against the Commonwealth by th Unitgd States
on behalf of DOE and DOD to recover amounts expended by them
pursuant to Paragrapn 79; and (4) actions by U.S. Ecology against
the Commonwealth specifically to resolve disputes under or to
enforce the Aqreed Order of Settlément dated July 7 xggﬁ_in U.S.
Ecology, Inc. v. Bradley, Case No. 88-72, and entered in the
United States District Court for the Eastern District of
Kentucky, Frankfort Division, on July 14, 1994. This covepant
not to sue is conditioned upon compliance by the Commonwealth
with its obligations under this Consent Decree.
e. With respect to any of the claims reserved in

this Paragraph, in the Settlement Agreement, or in Section XXIV
(Covenants Not to Sue or Take Administrative Action by
Plaintiff), each Settling Parf& agrees not to assert the running

of any statute of limititions, laches, or similar bars or
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defenses to any action arising out of or related to the Site
filed against it by another Settling Party or by EPA; provided,
however, that any Settling Party may assert such a defense that
was available to it on the date of lodging of this Consent Decree
and has not been tolled by agreement of the Parties.

XXVI. EFFECT OF SETTLEMENT: CONTRIBUTION PROTECTIQON

129. Nothing in this Consent Decree shall be construe

—— ——

to create any rights in,_or grant any cause of action to, any
persén not a Party to this Consent Decree. The preceding )
sentence shall not be construed to waive or nulliri-any rights
that any person not a signatory to this decree may have under
applicable law. Each of the Parties expressly reserves any and
all rights (including, but not limited to, any right to
contribution), defenses, claims, demands, and causes of action

which each Party may have with respect to any matter,

transaction, or occurrence relatifg in any way to-Ehe Eite
against any person not a Party hereto except for the claims by
the Commonwealth against the De Minimis Settlors that are squect
to the Commonwealth’s covenant not to sue set forth in Section VI
of this Consent Decree.

130. With regard to claims for contribution against
Settling Parties for matters addressed in this Consent Decree,
the Parties hereto agree that the Settling Parties are entitled
to such protection from contribution actions or claims as

provided by CERCLA Sections 113(f)(2), 42 U.S.C. § 9613 (f) (2).

As to all Settling Parties except for the Commonwealth, the
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matters addressed in this Consenﬁ-becree are liabjlity arising
under Sections 106, 107(a), and 113 of CERCLA, 42 U.S.C. §§ 9606,
9607 (a) and 9613, relating to the Site, including liability for
Past Response Costg; Future Reéponse CQsts; IRP Work and BoRP
Work; response costs previously incurred by the Settling Private
Parties Settling Federal Agencies, or the Commonwealth; natural
resource damage claims of the Commonwealth; and response costs
incurred py»gge Sagtltnq_Privata-;;rqies, Settling Federgli_-—
Agenéies, or the Commonwealth to perform their respective
obligations under Sections IX, X, XII, XVII, XVIII? XX, XXVIII,.
and XXXIII (Additional Response Actions, Periodic Review, Access,
'Certification of Completion, Emergency Response, Indemnification
and Insurance, Retention of Records, and Community Relations).
As to the Commonwealth, the matters addressed in thi§ Consent
Decree are liability arising under Sections 106, 107(a), and 113
of CERCLA, 42 U.S.C._ §§ 9606, 966?3(—57 and 9613, re:iati’ni_ to the
Site for IRP Work and BoRP Work; response costs previously
incurred by the Settling Private Parties, Settling Federal
Agencies, and the Commonwealth; and response costs incurred by
the Settling Private Parties, Settling Federal Agencies, and the
Commonwealth to perform their respective obligations under
Sections IX, X, XII, XVII, XVIII, XX, XXVIITI, and XXXIII
(Additional Response Actions, Periodic Review, Access,
Certification of Completion, Emergency Response, Indemnification

and Insurance, Retention of Records, and Community Relations),

but not including liability for any response costs incurred by
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EPA or the United States Department of Justice which the
Commonwealth is not specifically required to reimburse under this
Consent Decree. Notwithstanding the provisions of this Section
or CERCLA, a Settling Party is not entitled to and will not claim
contribution protection on behalf of iﬁsnlt or its indemniteés
for the claims reserved in Sections XXIV, XXV, or XVI ("Covenants
Not to Sue or Take Administrative Action by Plaintiff®™,
"Covenants by Settling. Defendants", and "Assurance of ZS£II€;~£0 _
Complete Work¥) and the ;ettlement Agfeement or in the e;;ﬁk that
a Settling Party is not in compliance with its obligations under
this Consent Decree.

131. Settling Defendants agree that with respect to
any suit or claim for contribution.brought by them for matters
related to this Consent Decree they will notify‘the United States
in writing no later than 60 days prior to the initiation of such

suit or claim. < - iz

132. Settling Defendants also agree that with respect

" to any suit or claim for contribution.brought against them for

matters related to this Consent Decree, they will notify in _
writing the United States within 10 days of service of the
complaint on them. In addition, Settling Defendants shall notify
the United States within 10 days of service or receipt of any
Motion for Summary Judgment and within 10 days of receipt of any
order from a court setting a case for trial.

133. In any subsequ;nt administrative or judicial

proceeding initiated byAthe United States for injunctive relief,
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recovery of response costs, or other appropriate relief relating
to the Site, Settling Defendants shall not assert, and may not
maintain, any defense or claim based upon the principles of

waiver, res judicata, collateral estoppel, issue preclusion,

claim-splitting, or. other defenses based upon any contention that

the claims raised by the United States in the subsequent
proceeding were or should have been brought in the instant case;
provided, ho;;var, that nothing I; this Paragraph atf;;f;_;;;~'
enforceability of the covenants not to sue set forth in.ge;tion
XXIV (Covenants Not to Sue or Take Administrative Action by
Plaintiff).

XXVII. ACCESS TO INFORMATION

134. Settling Parties shall provide to EPA, upon
request, copies of all documents and information within their
possession or control or that of their contractors or agents

relating to activities at the Site or to the impléhenﬁggion of

" —

this Consent Decree, including, but not limited to, validated
sampling, analysis, chain of custody records, manifests, trucking
logs, receipts, reports, sample traffic routing,'correspondence,
or other documents or information related to the Work. Settling‘
Parties shall also make available to EPA, for purposes of
investigation, information gathering, or testimony, their
employees, ggents, or representatives with knowledge of relevant
facts concerning the performance of the Work.

135. a. Settling Défendants may assert business

confidentiality claims éovering part or all of the documents or
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information SUbni£ted to Plaintiff under this Consent Decree to
the extent permitted by and in accordance with Section 104 (e) (7)
of CERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F.R. § 2.203(b).
Documents or information determined to be confidential by EPA
will be afforded the protection specified in 40 C.F.R. Part 2,
Subpart B. If no claim of confidentiality accompanies documents
or information when they are submitted to EPA, or if EPA has
notlrled Settling Parties that the documents or informatidg—;}e
not contidential under the standards of Section 104(e)(7) of
CERCLA, the public may be given access to such documents or
information without further notice to Settling Parties.

b. Settling Parties may assert that certain
docunments, records and other inforﬁation are privgleged under the
attorney-client privilege or any other privilege recognized by
federal law. If Settling Partieé assert such a privilege in lieu
of providing documents, they shaXy-provide the PlEinp%@{awith the
following: (i{—the title of the document, record, or
infotmation; (2) the date of the document, record, or
information; (3) the name and ti;le of the author of the
document, record, or information; (4) the name and title éf each
addressee and recipient; (S5) a description of the contents of the
document, record, or information; and (6) the privilege asserted
by Settling Parties. However, no documents, reports or other
information created or generated pursuant to the requirements of
the Consent Decree sﬁall be withheld on the grounds that they are

privileged.



-132-

136. Na claim of confidentiality shall be made with
respect to any data, including, but not limited to, all sampling,
analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other documents or information
evidencing conditions at or arbund th¢~sita.

XXVIIXI. RETENTION OF RECORDS

137. Until 10 years after the Settling Private
Partles' recaipt of EPA's notlfication pursuant to Paragraph 80. b
of Section XVII (Certification of Completion), each Settllng
Party shall preserve and retain all records and documents now in
its possession or control or which come into its possession or
control that relate in any manner to the performance of the Work
or liability of any person for reséonse actions conducted and to
be conducted at the Site, regardless of any corporate retention
policy to the contrary. Settling Parties shall also instruct

their contractors and agents to preserve all documentsgrrecords,

and 1nformatlon of whatever kind, nature or description relating
to the performance of the Work for the same period of time.

138. At the conclusion of this document retention
period, Settling Parties shall notify the United States and the
Commonwealth at least 90 days prior to the destruction of any
such records or documents, and, upon request by the United States
or the Commonwealth, Settling Parties shall deliver any such
records or documents to EPA or the Commonwealth. The
Commonwealth shall continue to.preserve any or all auch documents

if requested to do so by the United States. The Settling Parties
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may assert that certain documents: records and other information
are privileged under the attorney-client privilege or any other
privilege recognized by federal law. If the Settling Parties
assert such a privilege, they shall provide the Plaintiff with
the following: (1) the title of the document, record, or
information; (2) the date of the document, record, or

information; (3) the name and title of the author of the

—_— —— c—

doqpment{ record, or information; (4{ the name and title of each
addressee and recipient; (5) a descriptign of the subjec£ ;f“the
document, record, or information; and (6) the priﬁilege asserted
by Settling Parties. However, no documents, reports or other
‘information created or generated pursuant tq the §9quirements of
the Consent Decree shall be withheld on the grounds that they are
privileged.

139. Each Settling ﬁarty hereby certifies,
individually, that_é; has not knoﬁfﬁaiy altered, ﬁhtiraged,
discarded, desé;oyed, or otherwise disposed of any records,
documents or other information relating to its potential
liability regarding the Site since notification of potential
liability by the United States or the Commonwealth or the filing
of suit against it regarding the Site and that it has fully
complied with any and all EPA requests for information pursuant
to Sections 104(e) and 122(e) of CERCLA and Section 3007 of RCRA.

XXIX. NOTICES AND SUBMISSIONS
140. Whenéver, und;r the terms of this Consent Decree,

written notice is required to be given or a report or other
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document is required to be sent 5} one Party to another, it shall
be directed to the individuals at the addresses specified below,
unless those individuals or their successors give notice of a
change to the other Parties in writing. All notices and
subnissions shall be considered effective upon receipt, unless
otherwise provided in this Consent Decree. Written notice as

specified herein shall constitute complete satisfaction of any

written notice requirement of the Consent Decree with respect to

the United States, EPA and the Settling Parties, respectively.

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Ben Franklin Station
Washington, D.c. 20044

Re: DOJ # 90-11-2-211A

and

- —

Director, Waste Management Division =
United States Frivironmental Protection Agency

Region IV

345 Courtland Street, N.E. °

Atlanta, Georgia 30365 - -
Re: EPA ID # G1

As to EPA:

Felicia Barnett
Maxey Flats Project Coordinator
United States Environmental Protection Agency
Region IV
345 Courtland Street, N.E.
Atlanta, Georgia 30365
Re: EPA ID # G1



Lee B. Zeugin

2000 Pennsylvania Avenue, N.W.
Ninth Floor

Washington, D.C. 20006

and

Gary E. Parker

De Maximus, Incorporated

Cedar Avenue Business Center

103 North 11ith Avenue

Suite 210 _ — — —
Saint Charles, Illinois 60174 “

As to the Settling Federal Agencies:
Chief

Environmental Defense Section

Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 23986
Washington, D.C. 20026-3986

t C we H
Russell Barnett
Deputy Commissioner
Commonwealth of Kentucky — --
Natural Resources and Envirommental o=
Protectien Cabinet
Frankfort Office Park
18 Reilly Road
Frankfort, Kentucky 40601 - -

XXX. EFFECTIVE DATE
141. The effective date of this Consent Decree shall
be the date upon which this Consent Decree is entered by the
Court, except as otherwise provided herein.
XXXI. RETENTION OF JURISDICTION
142. This Court retains jurisdiction over the subject
matter of this Consent Decree and the Settling Parties for the

duration of the performance of the terms and provisions of this
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Consent Decree for the purpose of enabling any of the Parties to
apply to the Court at any time for such further order, direction,
and relief as may be necessary or appropriate for the
construction or modification of this Consent Decree, or to
effectuate or enforce compliaﬁce with its terms, or to resol&e
disputes in accordance with Section XXII (Dispute Resolution)
hereof. The Settling Parties agree that the respective

—— ———

obligations undertaken by each of the Settling Parties a;;_
intended to benefit each of the othcéISattling Parties ;hd-hay be
enforced by the Settling Parties against each other subject to
any applicable procedures and limitations in Ssection XXII
(Dispute Resolution). In an enforcement action by one Settling
Party against another Settling Paréy that does not proceed under
Section XXII, a Settling Party shall not seek relief that compels
the Plaintiff or EPA to perform any action or refrain from
performing any actigg, or that suﬁﬁiihts, constraihs,fggﬁimposes
conditions up;;_EPA's authority under CERCLA and this Consent
Decree to take response actions or to-determine the peed for or
appropriateness of the Work or response action to be performed
under the Consent Decree or under CERCLA at the Site.
Notwithstanding the provisions of CERCLA Sections 121 and 122, 42
U.S.C. §§ 9621 and 9622, Settling Parties agree that the relief
sought by a settling Party in any such enforcement action against
another Settling Party will not include the recovery of civil or

stipulated penalties.
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XXXII. APPENDICES
143. The following appendices are attached to and

—

incorporated into this Consent Decree:
“Appendix A" is the ROD.
“"Appendix B" is the SOW.
"Appendix C" is the Settlement Agreement.

"Appendix D" is the complete list of Settling Federal

— —e———— -

Agencies.

“Appendix E" is the complete list of Settling Private

Parties.
“Appendix F" is the map of the Site.

XXXIII. COMMUNITY RELATIONS
144. Settling Parties shall propose to EPA their

participation in the Revised Community Relations Plan developed
by EPA. EPA will determine the appropriate role for the Settling

Parties under the Plan. Settlingé?arties shall also cooperate

with EPA in providing information regarding the Work to the
public. As requested by EPA, Settling Parties shall_partic;pate
in the preparation of such information for dissemination to the
public and in public meetings which may be held or sponsored by
EPA to explain activities at or relating to the Site.
XXXIV. MODIFICATION

145. Schedules specified in this Consent Decree or

documents approved pursuant to this Consent Decree for

implementation of the Work may be modified by agreement of EPA
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and the Settling Parties that are subject to the schedule. Aall

such modifications shall be made in writing.

146. No material modifications shall be made to the
SOW without written notification to and written approval of the
United States on behalf of EPA, the Séﬁtling Parties that are
performing or paying for the affected obligation, and the Court.
Prior to providing its approval to any modification, the United
States will provide the Commonwealth with a reasonablé_ T
dpéﬁftunify to rev;ew aﬂé comment on.fhe proposed modifi;aéion.
Modifications to the SOW that do not maﬁefially alter that
document may be made by written agreement between EPA and the
'Settling Parties that are performing or paying for the affected
obligation after providing the Com&onwealthiwith a -reasonable
opportunity to review and comment on the proposed modification.

147. Nothing in this Decree shall be deemed to alter

the Court’s power to enforce, supérVise or approve modifications

to this Conseﬁf Decree.
XXxv. G AND OPPO cO

148. This Consent Decree shall be lodged with the
Court for a period of not less than 30 days for public notice and
comment in accordance with Section 122(d) (2) of CERCLA, 42 U.S.C.
$ 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves
the right to withdraw or withhold its consent to entry of the
Consent Decree if the comments regarding the Consent Decree

disclose facts or considerations which indicate that the Consent

Decree is inappropriate; improper, or inadequate. Settling
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Parties consent to the entry of this consent Decree without

further notice.

149. If for any reason the Court should fail to enter

this Consent Decree or the De Minimig consent Decree as lodged

with the Court, this agreement is voidable at the sole discretion = ~

of any Party, and the terms of the agreement may not be used as

evidence in any litigation between the Parties.

o mvrmnammzs_/_smngx

150. Each undersigned representative of a Settllng

— e——

Party to this Consent Decree and the Assgistant Attorney General
for Environment and Natural Resources of the Department of
Justice certifies that he or she is fully authorizgd to enter
into the terms and conditicns of this Consent Decree and to
execute and legqgally bind such Party to this document. The
Secretary of the Kentucky cCabinet for Naturﬁl Resources and
Environmentai Protection certifiew that he is fully authorized
pursuant to st;Zﬁte and the Constitution of the United States and
the Commonwealth of Kentucky to enter- into the terms _and
conditions of this Consent Decree and to execute and legally bind
the Commonwealth to this document;

151. Each Settling Private Party and the Commonwealth
hereby agrees not to Ooppose entry of this Consent Decree by this
Court or to challenge any provision of this Consent Decree unless

the United States has notlfied the Settling Defendants in writing

that it no longer supports entry of the Consent Decree.
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152. The signature of a Settling Private P;rty shall
also constitute execution by such Party of the Settlement
Agreement if the signing Party is a party to the agreement.

153. Each Settling Defendant shall identify, on the
attached signature page, the name, address and telephone number
of an agent who is authorized to accept service of process by
mail on behalf of that Party with respect to all matters arising
under or relating to this Consent Decree. Settling Defendants
hereby agree to acdept service in that manner and to waive the
formal service requirements set forth in Rule 4 of the Federal
Rules of Civil Procedure and any applicable local rules of this

Court, including, but not limited to, service of a summons.

14

SO ORDERED THIS ‘ —— DAY OF

194L.

B K000 Hond

Cff%ed'states District Judge
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the

matter of United States v. U.S. Ecology. Inc., et al., relating

to the Maxey Flats Disposal Site Superfund Site.

., o
Date: Jo4 5 (A

" FOR THE UNITED STATES OF AMERICA

Lom’ J. Sch%g

Asgistant Attorney General

Environment and Natural Resources
_Division

U.S. Department of Justlce

Washington, D.C. 20530 .. _

Date: 44/(<3 /(7ff/
.

bate: chady 3,115

Paul G. Wolftei’g

Environmental Enforcement Section

Environment and Natural Resourcea
Division

U.S. Department of Justlce

Washington, D.C. 20530

)MWM

Date:

anIET’Plnkston
Environmental Defense Sectlon
Environment and Natural Resources
Division
9th and Pennsylvania Ave.
U.S. Department of Justice
Washington, D.C. 20503

[{Name]

Assistant United States Attorney
Eastern District of Kentucky
U.S. Department of Justice
[Address])
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Date: Yz 2P 5

Date: é' ad>’7-5

Steven A, Hermant — 7

Assistant Adminigtrator for
Enforcement and Compliance
Assurance

U.S. Environmental Protection
Agency

401 M Street, S.W.

Washington, D.C. 20460

Date: C-27-65

Cindx/xnn Coldiron

Offfce of Enforcement an I—

Compliance Assurance

U.S. Environmental Protection”
Agency

401 M Street, S.W. -

. Washington, D.C. 20460

et M T30 s

_Date:‘ 6/271/95‘

pate: Co/ L?I/ 95~

John H. Hankinson, Jr.

Regional Administrator, Regic:

U.S. Environmental Protection
Agency

345 Courtland Street, N.E.

Atlanta, Georgia 30365

- - ——

kel b, 4

Richard Glaze, Jr{/ ~

Agsistant Regional Counsel

U.S. Environmental Protectiorn
Agency

Region IV

345 Courtland Street, N.E.

Atlanta, Georgia 30365

Mary Wilkes

Asgsociate Regional Counsel

U.S. Environmental Protection
Agency

Region IV

345 Courtland Street, N.E.

Atlanta, Georgia 30365
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United States v. U.S. Ecology, Inc.. &L al.

Consent Decree Signature Page

THE UNDERSIGNED PARTY enters into this Consent Decree in the

matcer of

Unicad States v. U.S. Ecology, Inc.. &L al..

relating

to the Maxey Flats Disposal Superfund Site.

FOR THE COMMONWEALTH OF KENTUCKY

7}:&ACJK

Dace:

Ph

ilip J% Shep.er

Secretary, Natural Resources and

Environmental Protection Cabinet

Office of the Secretary

_Frankforet, Kentucky 40601

130953



This is to acknowledge the receipt of your letter/application dated

Z)éd/zfépz'* » and to inform you that the initial processing which

includes an administrative review has been performed.

Frmwcizt, ATLFUCE REyicry 3 7-cooTo-oZ.
Eg/'l'here were no administrative omissions. Your application was assigned to a
technical reviewer. Please note that the technical review may identify additional
omissions or require additional information.

D Please provide to this office within 30 days of your receipt of this card

A copy of your action has been forwarded to our License Fee & Accounts Receivable
Branch, who will contact You separately if there is a fee issue involved.

30953
Your action has been assigned Mail Control Number

When calling to inquire about this action, please refer to this control number,
You may call us on (610) 337-5398, or 337-5260.

NRC FORM 532 (RI) Sincerely,
(6-96) Licensing Assistance Team Leader



ar e e

BETWEEN:

License Fee Management Branch, ARM
and
Regional Licensing Sections

e as e e

se as s

LICENSE FEE TRANSMITTAL
A. REGION 7

1. APPLICATION ATTACHED
Applicant/Licensee: SAFETY LIGHT CORP.

Received Date: 20020206
Docket No: 3005980
Control No.: 130953

License No.: 37-00030-02
Action Type: Fin. Assurance

2. FEE ATTACHED
Anmount :
Check No.:

3. COMMENTS

(FOR LFMS USE)
INFORMATION FROM LTS

Program Code: 03900

Status Code: 0

Fee Category: 14

Exp. Date: 20041231

Fee Comments: 14 EFF 1/25/79
Decom Fin Assur Reqd: N

Signed % 4441/&/

Date Q szz 2

B. LICENSE FEE MANAGEMENT BRANCH (Check when milestone 03 is entered /_ /)

1. Fee Category and Amount:

2. Correct Fee Paid. Application may be processed for:

Amendment
Renewal
License

3. OTHER

Signed

Date

FULL COST RECOVERY ACTION
TAC NO. _L/ORS2E




