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VIA FEDERAL EXPRESS e3 °

Brad Fewell, Esq.
United States Nuclear Regulatory Commission
Region 1
475 Allendale Road
King of Prussia, PA 19406-1415

Re: Safety Light Corporation
Establishment of Second Trust/Escrow Fund

Dear Mr. Fewell:

We represent Safety Light Corporation ("Safety Light") and write
regarding the establishment of a second NRC-Administered Trust/Escrow Fund

consisting of the first party insurance proceeds recovered in the litigation initiated by

Allendale Insurance Company ("Allendale").

Attached hereto for your review is a Proposed Form of Trust. This
Proposed Form of Trust was prepared based upon Safety Light's previous Trust Fund

Agreement with the USNRC and upon the checklists recently provided by the USNRC.
We must reiterate that the terms of the settlement with Allendale are confidential and as
such we request that this letter and the attachments, as well as the information contained

therein, not be made publicly available.

The total recovery in the Allendale settlement was $487,500. This amount
has been reduced by $312,817.25, however, in accordance with Paragraph 8 of the

Settlement Agreement. This amount consists of the legal fees and expenses related to the

Allendale litigation. The amount remaining to establish the Trust is $174,628.75.

As set forth in the Proposed Form of Trust Agreement, we intend to use JP

Morgan Trust Company, N.A. (Chase Manhattan) as the trustee for the second Trust

Fund based upon the suggestion of Marie Miller of the USNRC. There is an initial fee of
$500 to establish the Trust, and a yearly fee of $3,000 to administer it. These costs are

set forth Schedule B of the attached Proposed Form of Trust.
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Additionally, your office has requested information regarding the future
obligations of Safety Light Corporation regarding the remediation of the Maxey Flats
site. Currently, the anticipated cost to Safety Light through the completion of the
remediation is estimated at $90,802.75. However, this amount does not include possible
costs that may be incurred during the ten-year period after the Certification of
Completion for the Maxey Flats remediation is issued. Thus, there might be additional
costs post-remediation, which Safety Light may be responsible for, but for which we
cannot give you an estimate at this time.

Finally, Ms. Marie Miller of your office indicated to me that the USNRC
needed information regarding the Consent Decree itself and the alleged source of Safety
Light's liability for the Maxey Flats site. Based upon a review of invoices regarding
waste disposal used to establish Safety Light's alleged liability for the contamination of
the Maxey Flats site, the source of the waste involved was alleged to be the Bloomsburg,
Pennsylvania location. We have attached a copy of the Consent Decree for your
information.

Please review the attached Proposed Form of Trust and provide me with
your comments and/or revisions so that we may proceed to establish the Trust Fund. JP
Morgan, the trustee, must also review the Proposed Trust Agreement after you have
reviewed and revised it. If you have any questions regarding the Proposed Form of Trust
or in reference to the information provided on the remediation of the Maxey Flats site,
please do not hesitate to contact me.

Very truly yours,

ROBERTSON, FREILICH, BRUNO & COHEN, LLC

By: V A A I A
Kerr n McArdle, Esq.

KAM
Enclosures

cc: Ms. Marie Miller w/enclosures
Mr. Ronald Bellamy w/enclosures
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SETTLEMENT AGREEMENT

THIS AGREEMENT is made by and between Safety Light Corporation

("SLC"); USR Industries, Inc., USR Lighting, Inc., USR Chemical

Products, Inc., USR Metals, Inc., and U.S. Natural Resources, Inc.

(the "USR Companies"); Metreal, Inc.;' and the Staff of the United

States Nuclear Regulatory Commission ("NRC Staff" or "Staff"), to

wit:

WHEREAS SLC is the named licensee on Byproduct Material

License Nos. 37-00030-02 (the "-02 License"), 37-00030-08 (the "-08

License"), 37-00030-09G, and 37-00030-1OG, issued by the NRC, which

licenses authorize the possession and use of byproduct material at

SLC's facility located at 4150-A Old Berwick Road, Bloomsburg, PA

17815 (the "Bloomsburg facility" or "Bloomsburg site"); and

WHEREAS the -02 License, as amended on August 5, 1969,

authorizes the possession, storage, alp use of any byproduct

material for purposes of decontamination, clean-up, and disposal of

equipment and facilities previously used for research, development,

manufacturing, and processing at the Bloomsburg site, which license

was last renewed on January 25, 1979, and which license has been

under timely renewal since February 29, 1984; and

1 SLC, the USR Companies, United States Radium Corporation,
Lime Ridge Industries, Inc., and Metreal, Inc. are collectively
referred to herein as the "Respondents"; however, the parties
recognize that United States Radium Corporation and Lime Ridge
Industries, Inc. have ceased to exist as corporate entities:

1 30953
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WHEREAS the -08 License authorizes research and development

activities and the manufacture of various devices containing

tritium, which license was last renewed on January 6, 1983, and-

which license has been under timely renewal since December 31,

1987; and

WHEREAS on March 16, 1989, the Staff issued an Order to the

Respondents, requiring them, inter alia, to control access to the

Bloomsburg site, prepare and implement a site characterization

plan, -and prepare and implement a site decontamination plan, due to

the presence of radiological contamination in the soil, ground-

water, buildings and equipment at the Bloomsburg facility;2 and

WHEREAS on August 21, 1989, the Staff issued a second Order,

requiring the Respondents, inter alia, to set up a trust fund and

to deposit $1,000,000 into that fund according to a specified

schedule to cover the cost of implementing a site characterization

plan and of taking necessary immediate actions to remediate any
-4'

significant health and safety problems that might be identified

during site characterization;' and

WHEREAS on February 7, 1992, the Staff denied the applications

submitted by SLC to renew the -02 License and the -08 License,

based on the Staff's determination that the Respondents had failed

to comply with the Commission's regulations requiring financial

Z "Order Modifying Licenses (Effective Immediately) and
Demand for Information," dated March 16, 1989, at 5-6, 54 Fed. Reg.
12035 (March 23, 1989).

3 "Order Modifying Licenses (Effective Immediately), dated
August 21, 1989, at 6-12, 54 Fed. Reg. 36078 (Aug. 31, 198!).
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assurance for decommissioning funding as set forth in 10 C.F.R.

S 30.35;' and - -

WHEREAS also on February 7, 1992, the Staff issued an Order

requiring the Respondents, inter alia, to decommission the

Bloomsburg site in accordance with the requirements of 10 C.F.R.

S 30.36 and the schedule and criteria provided with that Order, so

that the site may be released for unrestricted use; 5 and

WHEREAS on January 29, 1993, the Staff issued '&n Order which,

inter alia, prohibited SLC from implementing its Asset Purchase

Agreement of January 4, 1993, prohibited SLC from implementing any

transfer of major assets other than in the normal course of

business for full fair value, and required SLC to set aside in a

separate account any and all funds which it received or may receive

under the above-mentioned Asset Purchase Agreement;6 and

WHEREAS SLC and/or the USR Companies have requested a hearing

on each and every one of the Staff's Orders and license renewal

' Letter from Robert M. Bernero (Director, Office of Nuclear
Material Safety and Safeguards), to Jack Miller (President, Safety
Light Corporation), et al., dated February 7, 1992.

5 "Order Establishing Criteria and Schedule for Decommission-
ing the Bloomsburg site,"n dated February 7, 1992, at 6, 57 Fed.
Reg. 6136 (Feb. 20, 1992).

6 "Order to Safety Light Corporation Prohibiting the Transfer
of Assets and Requiring the Preservation of the Status Quo
(Effective Immediately) and Demand for Information," dated
January 29, 1993, 58 Fed. Reg. 7268 (Feb. 5, 1993). See also,
(1) letter from Robert M. Bernero to C. Richter White, dated
May 20, 1993, authorizing return of the-purchase money deposit to
Shield Source, Inc. (SSI) upon rescission of the January 4, 1993,
Asset Purchase Agreement (APA), and (2) letter from C. R. White to
Robert M. Bernero, dated May 21, 1993, rescinding the APA and
informing the NRC that SLC is returning the deposit money to SSI.

'S
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denials described above, in response to which proceedings have been

convened and remain pending before a Licensing Board at this time;

and

WHEREAS the undersigned parties recognize that certain

advantages and benefits may be obtained by each of them through

settlement and compromise of some or all of the matters now pending

in litigation between them, including, without limitation, the

completion of a radiological characterization study of- the

Bloomsburg site, the dedication and expenditure of certain funds

for the purposes specified herein, the .elimination of further

litigation expenses, uncertainty and delay, and other tangible and

intangible benefits, which the parties recognize and believe to be

in the public interest;

IT IS NOW, THEREFORE, AGREED AS FOLLOWS:

1. The Staff hereby agrees, as set forth in Paraqraph 9

below, (a) to rescind its denial of SLC's applications to renew the

-02 and -08 Licenses, and to grant a renewal of those licenses for

a period of five years (until August 31, 1999), upon SLC's

satisfaction of the Respondent(s)' obligations with respect to all

outstanding fees and charges that have been assessed or levied by

the NRC, and (b) in connection with the issuance of said renewal,

to issue an exemption from the requirements of 10 C.F.R.

5§ 30.32(h) and 30.35 limited to the five-year renewal period, in

accordance with the following provisions.

2. SLC and the USR Companies hereby agree that during the

five-year renewal period, they will (a) set aside from operating



revenues (or any source other than their insurance litigation, any

judgments or settlements they may receive with respect thereto, or

amounts they may receive as a result of any claims they may have.-

against agencies or departments of the U. S. Government), certain

sums as set forth in ParaQraph 3 below, to be paid on the first day

of each successive month commencing September 1, 1994 (for a total

of $396,000), to be used for the purposes specified in Paragraph 17

below, (b) complete a site characterization study, To be performed

by Monserco Limited ("Monserco"), a Canadian corporation, or any

other company selected by SLC and approved by the Staff, which

adequately describes the nature, extent, quantities, and location

of the contamination present at the Bloomsburg site in accordance

with an approved site characterization plan, as set forth in

Paragraph 7 herein, (c) vigorously pursue their claims in any

present or future insurance litigation pertaining to the Bloomsburg

site, and any other claims against third parties which they may

believe themselves to have, the proceeds of which are to be set

aside in accordance with the terms of this Agreement as set forth

below, and submit quarterly reports to the NRC Staff describing in

detail the progress and accomplishments achieved in that litigation

during each preceding 90-day period.

3. Pursuant to Paragraph 2 herein, SLC and the USR Companies

agree to set aside and deposit the following sums in an escrow

account or trust fund approved by the NRC Staff, -in accordance with

the following schedule:

.
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(a) SLC

September 1, 1994, and on the
first day of each month
thereafter, for 24 months $5,000

September 1, 1996, and on the
first day of each month
thereafter, for 24 months $6,000

September 1, 1998, and on the
first day of each month
thereafter, for 12 months $7,000

(For a total of $348,000)

(b) The USR Companies

September 1, 1994, and on the
first day of each month
thereafter, for 48 months $1,000

(For a total of $48,000)

In connection herewith, it is expressly understood and agreed that

,the financial contributions specified herein do not in any manner

represent or reflect the NRC Staff's view of the Respondents'

respective responsibility or liability for the Bloomsburg site, the

contamination present there, or the NRC licenses issued with

respect thereto, nor do they represent or reflect any admission by

the USR Companies of NRC jurisdiction over the USR Companies, as

set forth in Paragraphs 10 and 15 herein.

4. It is expressly understood and agreed that no further

renewal of the -02 License or the -08 License beyond the five-year

renewal period will be issued, unless the Respondents, or any of

them, have, in addition to demonstrating-compliance with all other

applicable requirements, first submitted a decommissioning funding

plan, including financial assurance for decommissioningr which
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complies with the requirements of 10 C.F.R. S 30.35 to the

satisfaction of the NRC Staff, or have obtained a further exemption

from the requirements of that regulation. The failure to submit.

such a decommissioning funding plan to the satisfaction of the NRC

Staff or to obtain a further exemption will result in expiration,

revocation or suspension of the -02 and -08 Licenses as of

August 31, 1999, and will cause the requirements of 10 C.F.R.

5 30.36 to apply.

5. SLC agrees to be responsible for undertaking all

necessary and proper radiation safety precautions, or assuring that

such precautions.are taken, and to implement an adequate radiation

safety program during the performance of the site characterization

study, regardless of whether that study is performed by SLC or a

third party acting under contract to SLC.

6. SLC has submitted to the Staff for its review and

approval, a plan for a site characterization study, developed by

Monserco, to determine the nature, extent, quantities, and location

of the contamination present at the Bloomsburg site, which plan, as

revised in written communications between the parties, has been

approved by the Staff. SLC represents that it and Honserco have

contracted for the performance of a site characterization study

consistent with the aforesaid plan, contingent upon the Licensing

Board's approval of this Agreement, and it is further understood

and agreed that SLC and the USR Companies hereby-consent to the use

of funds previously set aside from the proceeds of their insurance

litigation in Princeton Bank and Trust Company, Custodial Account



44-01-000-8690771, up to a maximum of $450,000, as may be necessary

to complete the site characterization study.

7. SLC agrees that it will undertake to conduct the.

aforesaid site characterization study, to be performed by Monserco

or any other company selected by SLC and approved by the Staff,

sufficient to determine the nature, extent, quantities, and

location of the contamination present at the Bloomsburg site, which

study it agrees to complete and submit for NRC Staft approval on or

before May 31, 1995, and thereafter to promptly modify or

supplement that study in accordance with any Staff requests,

comments or conclusions, so long as the cost of such modified or

supplemental studies, together with the original study, does not

exceed $450,000 plus any sums set aside pursuant to Paragraphs 3

and 8 herein.

8. SLC and the USR Companies agree to use their best efforts

to set aside and deposit in a trust fund or escrow account, as set
-'4

forth in Paragraph 16 below, from the proceeds of their insurance

litigation and claims against third parties, as specified herein,

realized during the five-year license renewal period and the

subsequent decommissioning period, including any judgments or

settlements pertaining thereto (after deduction of legal fees and

expenses directly related to such litigation), a percentage equal

to 25% of such amounts, or any larger percentage of such amounts as

may be specified in said judgments or settlements to pertain to the

Bloomsburg site. Notwithstanding anything to the contrary which

may be contained in this Agreement, it is further understood and

Al
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agreed that SLC and the USR Companies shall deposit and set aside

said 25* or other. portion of such proceeds unless prohibited from

doing so by the.insurers or other parties to such litigation or.

claims.

9. The parties agree that, as an integral part of this

Agreement, they will take the following actions with respect to the

adjudicatory proceedings now pending before the Licensing Board:

(a) Upon execution of this Agreement, and subject to its

approval by the Licensing Board, (1) SLC and the USR Companies

will withdraw their requests for hearing on the StaffIs Orders

of March 16, 1989, August 2i, 1989, and January 29, 1993, and

request that they be dismissed as parties in the proceedings

pertaining to those Orders, and (2) the parties will file a

joint request for dismissal of the proceedings on those

Orders, with prejudice, it being understood and agreed that

the parties shall oppose any vacation of the prior rulings and
.44

decisions on jurisdiction entered in these proceedings, and it

being further understood and agreed that this Agreement

resolves all outstanding issues with respect to the Staff's

Orders of February and August 1989, and the Staff will take no

enforcement or other action against SLC and the USR Companies

in connection with those Orders;7

7 The parties recognize that, following execution of this
Agreement and its approval by the Licensing Board, the USR
Companies may seek to reach a separate agreement with the NRC
Solicitor's Office, whereby the USR Companies and the NRC would
stipulate to the withdrawal of those Companies' Petitions for
Review filed in Appeal Nos. 89-1638 and 90-1407 in the U.S. Court

- (contindied... )

v'.
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(b) Also upon execution of this Agreement, and subject

to its approval by the Licensing Board, (1) the Staff will

rescind its license renewal denials and decommissioning order-

of February 7, 1992, (2) SLC and the USR Companies will

withdraw their requests for hearing on the license renewal

denials and the Staff's decommissioning order of February 7,

1992; and (3) the parties will file a joint request that the

Licensing Board dismiss, with prejudice, all matters

pertaining to the denials and decommissioning order of*

February 7, 1992; and

(c) Also upon execution of this Agreement, and subject to

its approval by the Licensing Board' the Staff will grant a

renewal of the -02 and -08 --Licenses as set forth in

Paragraph 1.

10. It is understood and agreed that, notwithstanding any

other provision in this Agreement, following execution of this

Agreement, SLC and the USR Companies will pursue no other

litigation or claim in connection with any Staff Order or other

action referenced herein, and it is further understood and agreed

that the USR Companies hereby agree not to contest the NRC's

jurisdiction to take enforcement or other actions with respect to

the terms of this Agreement, provided, however, that nothing

7(.. .continued)
of Appeals (D.C. Circuit) without prejudice to the re-filing of

such Petitions within 90 days after completion of the five-year
license renewal period. However, the parties agree that whether or

not such actions are taken does not affect the validjty and
finality of this Settlement Agreement.
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contained in this Agreement shall be understood or construed to

otherwise preclude, prejudice or restrict the USR Companies' right

to challenge the NRC's jurisdiction to take enforcement actions.

against them as to other matters.

11. SLC and the USR Companies hereby agree to waive any and

all rights or opportunity they may have to request a hearing in the

event that the Respondents fail to demonstrate compliance with

10 C.F.R. S 30.35 to the satisfaction of the NRC Staff by the

conclusion of the five-year renewal period, or in the event that

SLC or the USR Companies fail to make monthly payments in the

manner and at the times set forth herein.or to otherwise comply

with any of the foregoing requirempents which the Director of the

Office of Nuclear Material Safety and Safeguards may determine in

his sole discretion to be a.material breach of this Agreement, or

in the event that the Staff declines to renew the -02 and -08

Licenses after the five-year renewal period due to SLC's non-
. 44

compliance with 10 C.F.R. S 30.35, or in the event the Staff

determines to deny any further request for exemption from the

requirements of 10 C.F.R. S 30.35. In this regard, it is

explicitly understood and agreed that the Staff's determination of

compliance or non-compliance with 10 C.F.R. S 30.35, and its

determination whether to grant or deny any further request for

exemption from 10 C.F.R. S 30.35, shall be binding for all

purposes, and SLC and the USR Companies hereby agree that such

Staff determination shall not be the subject of any request for

hearing or adjudicatory review. It is further understood and
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agreed, however, that if the Staff determines to deny any renewal

application for reasons other than a failure to comply with the

requirements of 10 C.F.R. S 30.35, the Respondents shall have the'

right to request a hearing with respect to such determination on

grounds other than whether they have complied with 10 C.F.R.

S 30.35, prior to the effective date of such Staff action, in

accordance with the Commission's Rules of Practice in 10 C.F.R.

Part 2.

12. It is further understood and agreed that in the event the

Staff determines at the conclusion of the five-year renewal period

that the Respondents have failed to demonstrate compliance with

10 C.F.R. § 30.35, as set forth--in Paragraph 4 above, and that any

further request for exemption from 10 C.F.R. S 30.35 should be

denied, the Respondents shall not be eligible for any further

renewal of the -02 and -08 Licenses, and they shall thenceforth be

obligated to satisfy the provisions in 10 C.F.R. S 30.36

("(e]xpiration and termination of licenses"), provided, however,

that the USR Companies reserve the right to contest the NRC's

jurisdiction to compel the USR Companies to comply with 10 C.F.R.

§ 30.36.

13. In the event the Director of the Office of Nuclear

Material Safety and Safeguards determines, in his sole

discretion, that the Respondents have acted, or failed to act, in

a manner which constitutes a material breach of this Agreement, or

that the Respondents have failed to demonstrate compliance with

10 C.F.R. § 30.35 upon the conclusion of the five-year -renewal
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period and that no further exemption from 10 C.F.R. S 30.35 should

be granted, in addition to the requirements of 10 C.F.R. S 30.36,

SLC and the USR Companies hereby agree (a) not to contest any

decommissioning order which the Staff may then issue (provided that

any such order does not contain terms which are more restrictive or

burdensome than those contained in the decommissioning order of

February 7, 1992 and/or any NRC regulations which may then be in

place), (b) to comply with, any requirement which the Staff may then

issue that they safely remove or dispose of all radioactive

materials and devices which may be present at the Bloomsburg site,

and (c) to maintain the existing perimeter fence and warning signs,

as set forth in Paragraphs 17 and 18 below, provided, however, that

nothing contained in this Agreement shall be understood or

,construed to preclude, prejudice or restrict the USR Companies'

right to challenge the NRC'S jurisdiction with respect to those

Companies in the future, as stated above in Paracrraph 10.

14. The provisions of the Staff's Order of January 29, 1993,

are expressly incorporated herein by reference and SLC hereby

agrees to comply with the requirements of that Order (except as

discussed in Footnote 6 above), unless and until such time as it is

relieved of such obligations, in writing, by the NRC Staff.

15. It is understood and agreed that the USR Companies

reserve the right to challenge the NRC's jurisdiction as to those

companies, should they so desire (except as to their obligations

under this Agreement), in any appropriate forum, notwithstanding

the terms of any provision in this Agreement, as stated above in
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Paragraph 10. It is further understood and agreed that the Staff

does not waive or relinquish its claim of NRC jurisdiction as to

those companies,.notwithstanding the terms of any provision in this.

Agreement.

16. SLC and the USR Companies hereby agree that any and all

funds required to be set aside pursuant to this Agreement shall be

set aside and maintained in an interest-bearing trust fund or

escrow account to be established and governed in accordance with

the Staff's guidance, in the form attached hereto. It is further

agreed that no money deposited in this fund, and no interest earned

thereon, shall be committed or spent without prior written approval

of the Staff, during and after the five-year renewal period

specified herein.

17. SLC and the.USR Companies further agree that any and all

funds required to be set aside pursuant to this Agreement shall be

used exclusively for purposes of site decontamination, cleanup,

decommissioning, satisfaction of 10 C.F.R. S 30.36, maintenance of

the perimeter fence and warning signs, and such other measures as

are appropriate and necessary to protect the public health and

safety and are approved in advance, in writing, by the Staff. In

addition, such funds may be used to pay for any additional costs

required for completion of the site characterization study referred

to herein, in the event and to the extent that such costs may

exceed the cost of the study agreed to in advance by the parties

hereto pursuant to Paragraph 6 herein. To the extent that any

funds remain after the completion of decommissioning and such other
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uses as specified herein, such funds shall be returned to the

control of SLC and the USR Companies.

18. SLC hereby agrees to maintain the perimeter fence and

warnings signs posted at the Bloomsburg site throughout the renewal

period and for a period of ten (10) years thereafter, or until

termination of the license with an NRC determination that the site

can be released for unrestricted use, whichever occurs first.

19. SLC and the USR Companies hereby agree that they shall

neither abandon nor transfer the Bloomsburg facility or any major

equipment or assets located at the Bloomiburg site without prior

written approval by the NRC Staff, which- approval shall not be

unreasonably withheld.-

20. It is expressly understood and agreed that nothing

contained in this Agreement shall relieve the Respondent(s) from

complying with all applicable NRC regulations and the terms and

conditions of the -02 and -08 Licenses during the renewal period,
"4

and, further, that nothing contained in this Agreement shall be

binding on, or preclude lawful action by, any other Government

agency or department.

21. SLC and the USR Companies hereby agree that any failure

on their part to complete the site characterization study described

above, to make the monthly payments described above when due (or

within five days thereafter) or to comply with any other provision

contained in this Agreement will constitute a material breach of

this Agreement. Further, SLC and the USR Companies hereby agree

that any such breach, or any failure to demonstrate compliance with
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10 C.F.R. § 30.35 to the satisfaction of the Staff prior to

expiration of the.five-year renewal period specified herein, will

result in the immediate expiration, revocation or suspension of the-

Licenses, effective immediately, without any right to or

opportunity for hearing in connection therewith, provided, however,

that the Staff hereby agrees that it will not revoke, suspend or

declare an expiration of the Licenses in the event that any such

breach involves solely a failure by the USR Com*panies to make

monthly payments as required herein (in which case it is understood

and agreed that the Staff may take such other legal actions against

the USR Companies as the Staff may then -deem to be appropriate

including, without limitation, the right to resort immediately to

a court of law in a collection action, and the USR Companies hereby

waive any right they may have to seek an administrative remedy in

connection therewith). In this regard, SLC and the USR Companies

further consent to the entry of a Judgment providing (a) that the

license expiration, revocation, suspension, or license renewal

denials and any decommissioning order which the Staff may issue

upon expiration, revocation or suspension of the Licenses (if such

order does not contain terms which are more restrictive or

burdensome than those contained in the decommissioning order of

February 7, 1992, and/or any NRC regulations which may then be in

place) shall be deemed to be immediately effective in such event,

with no right to or opportunity for hearing in connection

therewith, subject only to the USR Companies' right to contest the

NRC's jurisdiction over those Companies as set forth in
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Paragraphs 10 and 15 herein, and (b) that any amounts required

hereunder, whether deposited or undeposited in the trust fund or

escrow account established pursuant to this Agreement, or otherwise-

unpaid as specified herein, shall be due and payable immediately in

the event of a material breach hereof (except that amounts required

to be paid by SLC shall not be due and payable immediately in the

event of a breach by the USR Companies alone), and shall be treated

as funds set aside to partially satisfy regulatory requirements

established by the U. S. Nuclear Regulatory Commission to protect

the health and safety of the public from a~n ongoing and continuing

threat.

22. It is understood and agreed that this Agreement is

contingent upon (a) notification of SLC by the Staff that it has

completed its review of and is prepared to act favorably upon SLC's

license renewal application, consistent with the terms of this

Agreement, and (b) prior approval by the Atomic Safety and

Licensing Board.

23. This Agreement shall be binding upon the heirs, legal

representatives, successors and assigns of the corporate entities

that are parties hereto.
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IN WITNESS WHEREOF, we set our hand and seal this /"V day of

,i9 994.

For Safety Light Corporation,
and Metreal, Inc.:

C. Richter White, President

For USR Industries, Inc.,
USR Metals, Inc.,
USR Chemical Products, Inc.,
USR Lighting, Inc., and
U.S. Natural Resources, Inc.:

Ralph T. McElvenny, Jr., Chairmano

For the NRC Staff:

I'-- -

Robert M. Bernero, Director
Office of Nuclear Material Safety

and Safeguards
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8/12/94 Draft: Final G: \turk SlCTUST_, c

TRUST AGREEMENT

This Trust Agreement ("Agreement") is entered into as of

August 1994, by and between Safety Light Corporation, a

Pennsylvania corporation (hereinafter "SLC"), USR Industries, Inc.,

a Delaware corporation (hereinafter "USR"), (collectively referred

to as "Grantors"), and _

("Trustee").

WHEREAS, the Grantors and the Staff ("Staff") of the

United States Nuclear Regulatory Commission ("NRC") have entered

into a Settlement Agreement, dated August -, 1994 ("Settlement

Agreement," a copy of which is attached hereto), in resolution of

certain disputes between them, which will result, inter alla, in

the renewal of Byproduct Material License Nos. 37-00030-02 and

37-00030-08 and the dismissal, with prejudice, of certain

litigation between the Grantors and the Staff concerning those

licenses, all subject to the approval of the Atomic Safety and

Licensing Board, and

WHEREAS, Paragraphs 3, 8 and 16 of the aforesaid

Settlement Agreement require the Grantors to establish an escrow

account or trust fund and to deposit certain funds therein to be

used for the purposes set forth, inter alia, in Paraqraph 17 of

said Settlement Agreement, and -
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WHEREAS, the Grantors wish to establish a trust fund in

compliance with the aforesaid Settlement Agreement, to be used for

the purposes specified therein, and

WHEREAS, the Grantors, acting through their duly-

authorized representatives, have selected the Trustee to be the

Trustee under this agreement, and the Trustee is willing to so act,

NOW, THEREFORE, the Grantors and Trustee hereby agree as

follows:

Section 1. Definitions. As used in this Agreement:

a. The term "Trustee" means the NRC-approved Trustee

who enters into this Agreement and any successor Trustee.

b. The term "duly authorized representative" means

C. Richter White or his designee or successor.

c. The term "Regional Administrator" means the Regional

Administrator for NRC Region I, or his designee, which may include,

without limitation, the NRC Deputy Executive Director for Nuclear

Materials Safety, Safeguards, and Operations Support.

Section 2. Establishment of Fund. The Grantors and the

Trustee hereby establish a trust fund for the benefit of the NRC,

as specified in Section 13 of this Agreement, for the purposes set

forth in Paragraph 17 of the Settlement Agreement, as follows:

17. . . . (A]ny and all funds required to be
set aside pursuant to this Agreement shall be
used exclusively for purposes of site
decontamination, cleanup, decommissioning,
satisfaction of 10 C.F.R. S 30.36, maintenance

-2-

'A



of the perimeter fence and warning signs, and
such other measures as are appropriate and
necessary to protect the public health and
safety and are approved in advance, in
writing, by the Staff. In addition, such
funds may be used to pay for any additional
costs 'required for completion of the site
characterization study referred to herein, in
the event and to the extent that such costs
may exceed the cost of the study agreed to in
advance by the parties hereto pursuant to
Paragraph 6 herein. To the extent that any
funds remain after the completion of
decommissioning and such other uses as
specified herein, such funds shall be returned
to the control of SLC and the USR Companies.

The Trustee represents that it is insured by an agency of the

United States Government and agrees promptly to notify the NRC

Regional Administrator in the event it ceases to be so insured.

Section 3. Payments Constitutin' the Trust Fund. The

Trust shall consist of all monies which now and hereafter may be

transferred to the account of the Trustee, together with all

earnings and profits thereon, less any payments or distributions

made by the Trustee pursuant to this Agrgement. The Trust shall be

held by the Trustee, IN TRUST, as herein provided. The Trustee

shall not be responsible nor shall it undertake any responsibility

for the amount or adequacy of, nor any duty to collect from the

Grantors, any payments necessary to discharge any liabilities of

the Grantors established by the NRC under the Settlement Agreement

or otherwise. The Grantors' payments of principal into the trust

fund shall consist of cash, but may also consist of short-term

obligations of the United States Government, or with the consent of

the NRC Regional Administrator, other securities.
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Section 4. Disbursement of Trust Assets. The Trustee

shall make payments from the Trust as specified in Section 13 or

Section 15 below.-

Section 5. Lien Created. As set forth in Paragraph 21

of the Settlement Agreement, the amounts required under that

Agreement, whether deposited or undeposited in this Trust Fund,

shall be treated as funds set aside to partially satisfy regulatory

requirements established by the U. S. Nuclear Regulatory Commission

to protect the health and safety of the public from an ongoing and

continuing threat. The Grantors and the Trustee intend that no

third party have access to the Trust except as herein provided.

Section 6. Trustee Management. The Trustee shall invest

and reinvest the principal and income of the Trust, including

interest earned, and keep the Trust invested as a single fund,

without distinction between principal and income, in accordance

with the following provisions: The Trustee may hold the trust fund

and invest the fund in demand deposits that earn interest and are

insured by an agency of the United States Government, or in short

term obligations of the United States Government provided, however,

that the Trustee may hold cash awaiting investment or distribution

for a reasonable time (approximately five working days.) without

liability for the payment of interest. The Trustee shall discharge

its duties with respect to the fund solely in the interest of the

beneficiary and with the care, skill, prudence, and diligence under
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the circumstances then prevailing which persons of prudence, acting

in a like capacity and familiar with such matters, would use in the

conduct of an enterprise of a like character and with like aims.

Section 7. Express Powers of Trustee. Without in any

way limiting the powers and discretion conferred upon the Trustee

by the other provisions of this Agreement or by law, the Trustee is

expressly authorized and empowered to do the following:

a. To sell, exchange, convey, transfer, or otherwise

dispose of any property held by it, by public or. private sale, as

necessary for prudent management of the fund;

b. To make, execute, acknowledge, and deliver any and

all documents of transfer and conveyance End any and all other

instruments that may be necessary or appropriate-.to carry out the

powers herein granted;

c. To deposit all cash in the Trust in interest-bearing

accounts, such as a money market fund maintained by the Trustee, or
-44

in any other banking institution, to the extent insured by an

agency of the Federal Government.

Section 8. Taxes and Expenses, All taxes of any kind that

may be assessed or levied against or in respect of the Trust and

all reasonable brokerage commissions incurred by the Trust shall be

paid from the Trust. Reasonable expenses incurred by the Trustee

in connection with the administration of this Trust shall be paid

from the Trust.

- 5 -



Section 9. Reports and Statements. The Trustee shall,

within seven (7) business days after the end of each quarter year

beginning with September 30, 1994, provide to the Grantors and the

NRC Regional Administrator, a summary accounting statement of the-

trust fund for the past quarter, to include: The amounts paid into

the trust fund, disbursements from the trust fund, party(ies)

receiving any disbursement, interest earned, and the current value

of the trust fund. In addition, the Trustee shall provide to the

Grantors and the NRC Regional Administrator# monthly, a current

statement of account for the trust fund, to include: amounts paid

into the trust fund, disbursements from the trust fund, interest

earned, and the current value of the trust-fund.

Section 10. Advice of Counsel. The Trustee may from

time to time consult with counsel with respect to any question

arising as to the construction of this Agreement or any action to

be taken hereunder. The reasonable legal fees and expenses of
44

counsel shall be chargeable against the Trust if. approved by the

NRC Regional Administrator. The Trustee shall be fully protected,

to the extent permitted by law, in acting upon the advice of

counsel.

Section 11. Trustee Compensation. The Trustee shall be

entitled to reasonable compensation for its services as agreed to

in a letter agreement between the Grantors and the Trustee, subject

6-_
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to prior approval of said letter agreement by the NRC Regional

Administrator.

Section 12. Successor Trustee. The Trustee may resign

or the Grantors may replace the Trustee, but such resignation or

replacement shall not be effective until (1) the Trustee gives

thirty (30) days notice of his resignation or the Grantors give.

thirty (30) days notice that there will be a Successor Trustee

appointed; (2) the Grantors notify the NRC Regional Administrator

in writing that the Grantors have appointed a Successor Trustee and

that the Successor Trustee has accepted the appointment; (3) the

NRC Regional Administrator approves that appointment; and (4) the

Successor Trustee assumes administration of the Trust. The

Successor Trustee shall have the same powers and duties as those

conferred upon the Trustee hereunder. Upon the Successor Trustee's

acceptance of the appointment, the Successor Trustee shall

undertake to manage the trust funds and properties then
-44

constituting the Trust. If for any reason the Grantors cannot or

do not act within thirty (30) days after the Trustee resigns, the

Trustee may apply to a court of competent jurisdiction for the

appointment of a Successor Trustee or for instructions. The

Successor Trustee shall specify the date on which he assumes

administration of the Trust, by notice in writing, sent to the

Grantors, the NRC Regional Administrator, and the then present

Trustee by certified mail ten (10) days before such change becomes

effective. Any reasonable expenses incurred by the Trustee or the
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Successor Trustee as a result of any of the acts contemplated by

this Section shall be paid as provided in Section 8.

Section 13. Instructions to Trustee.

(a) Grantors' Instructions. The Grantors' duly

authorized representative may issue orders, requests, and

instructions to the Trustee in writing, which the Grantors or the

Grantors' duly authorized representative must sign, with copies of

each such writing to the NRC Regional Administrator, except that

the Grantors and the Grantors' duly authorized representative are

not authorized to instruct the Trustee to disburse more than a

total of $5,000 from the Trust per calendar quarter without prior

written agreement from the NRC Regional Administrator.

(b) NRC Regional Administrator's Instructions.

(1) The NRC Regional Administrator may issue

instructions to the Trustee in writing, which the NRC Regional

Administrator must sign, with a copy.to the Grantors or the

Grantors' duly authorized representative, to disburse funds from

the Trust to entities identified pursuant to Section 4 for the

purposes described in Section 2 of this Agreement; and

(2) The NRC Regional Administrator may issue other

orders, requests, or instructions to the Trustee in writing,.which

the NRC Regional Administrator must sign, for the administration of

the Trust as authorized or required by this Agreement, or in order

to preserve the assets of the Trust for the purposes described in

Section 2 of this Agreement.

- 8-



(c) Trustee's Reasonable Reliance. The Trustee shall be

fully protected in acting reasonably without inquiry in accordance

with the orders, requests, and instructions of the Grantors' duly

authorized, representative or the NRC Regional Administrator, in-

accordance with the terms of this Agreement.

Section 14. Amendment of Agreement. This Trust

Agreement may be amended by an instrument in writing executed by

the Grantors and the Trustee, with the written approval of the. NRC

Regional Administrator, or by the Trustee and the NRC Regional

Administrator and any remaining Grantor if one or both of the

Grantors cease to exist.

Section 15. Irrevocability and Termination. Subject to

the right of the parties to amend this agreement as provided in

Section 14, the Trust shall be irrevocable and shall continue until

terminated at the written agreement of the Grantors, the Trustee,

and the NRC Regional Administrator, or by the Trustee and the NRC

Regional Administrator and any remaining Grantor if one or both of

the Grantors cease to exist. Upon termination of the Trust, all

remaining trust property, less final trust administration expenses,

shall be delivered to the Grantors or Grantors' duly authorized

representative.

Section 16. Immunity and Indemnification. The Trustee

shall not incur personal liability of any nature in connection with

- 9 -



any act or omission, made in good faith, in the administration of

this Trust, or in carrying out any directions by the Grantors -or

the NRC Regional Administrator issued in accordance with this

Agreement. The Trustee shall be indemnified and saved harmless by-

the Grantors, from and against any personal liability to which the

Trustee may be subjected due to any reasonable act or conduct in

its official capacity, including all expenses reasonably incurred

in its defense in the event the Grantors fail to provide such

defense.

Section 17. Choice of Law. This Agreement shall be

administered, construed, and enforced according to the laws of

the State of ._-

Section 18. Interpretation and Severability. As used in

this Agreement, the masculine gender shall include the feminine,

words in the singular include the plural, and words in the plural
-4

include the singular. The descriptive headings for each section of

this Agreement shall not affect the interpretation or the legal

efficacy of this Agreement. If any part of this Agreement is held

to be invalid, it shall not affect the remaining provisions which

shall remain valid and enforceable, nor shall any invalidity of

this Agreement affect the validity of the attached Settlement

Agreement which shall remain valid and enforceable.

- 10 -
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Section 19. Notices and Change of Address. All notices

required under this Agreement shall be provided in writing, by

first class mail, to the parties listed below at the addresses

herein provided,- and to the NRC Regional Administrator, u. S.-

Nuclear Regulatory Commission, 475 Allendale Road, King of

Prussia, PA 19406. Change of address notices shall be given

promptly to each of the parties and the NRC Regional Administrator

in writing.

Section 20. Reservation of Ricrhts. Nothing in this

trust agreement shall affect the rights of USR Industries to

proceed with its jurisdictional challenges as set forth in the

attached Settlement Agreement.

Section 21. Successors and Assigns. This Agreement

shall be binding upon the heirs, legal representatives, successors

and assigns of each of the parties hereto.
-4'

In Witness Whereof, the parties have caused this

Agreement to be executed by their respective officers, each of whom

is duly authorized to so act.

C. Richter White, President
Safety Light Corporation
4150-A Old Berwick Road
Bloomsburg, PA 17815

(Grantor)
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Ralph T. McElvenny,-.Jr., Chairman
USR Industries, Inc.
550 Post Oak Boulevard
Suite 545
Houston, TX 77027

(Grantor)

-

( NAME AND TITLE OF TRUSTEE
TO BE PROVIDED1

r ADDRESS TO BE PROVIDED 1

(Trustee)

Attachment: Settlement Agreement

44
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ACKNOWLEDGEMENT

County of -_ .

State of -

On this day of August, 1994, before me, a notary public in
and for the County and State aforesaid, personally appeared

, and he/she did depose and state that he/she,
is the r - INSERT TITLE - 1 of ___

* Trustee, who executed the above instrument, that
he/she knows the seal of said organization; that the seal affixed
to such instrument is such organization's seal; -that it was so
affixed by order of said organization; and that he/she signed
his/her name thereto by like order.

Notary Public

My Commission Expires:

-44
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I. BACKGROUND

A. The United States of America ("United States"), on

behalf of the Administrator of the United States Environmental

Protection Agency ("EPA"), filed a complaint in this matter

pursuant to Sections 106 and 107 of the Comprehensive

Environmental Response, Compensation, and Liability Act

("CERCLA"), 42 U.S.C. SS 9606 and 9607.

B. The United States in its complaint seeks, int is jinte:

(1) reimbursement of costs incurred by EPA and the Department of

Justice for response actions at the Maxey Flats Disposal

Superfund Site (the "Site") in Fleming County, Kentucky, together

with accrued interest; and (2) performance of studies and

response work by the Settling Defendants at the Site consistent

with the National Oil and Hazardous Substances Pollution

Contingency Plan, 40 C.F.R. Part 300 (as amended) ("NCP").

C. The Maxey Flats Disposal4>tie is a low-level radioactive

waste site licensed under the Atomic Energy Act ("AEA').

Pursuant to the requirements of the AEA, the Site is owned by the

Commonwealth of Kentucky ("Commonwealth"). The Commonwealth,

through the Cabinet for Human Resources, exercises regulatory

authority over the Site pursuant to its status as an "Agreement

State" under the AEA and the Kentucky Cabinet for Natural

Resources and Environmental Protection is the current licensee of

the Site. Nuclear Engineering Company (now known as "U.S.

Ecology, Inc.") operated the Site under a license granted by the



-3-

Commonwealth from 1963-1978, during which time 4-5 million cubic

feet of radioactive waste was disposed of at the Site.

D. In accordance with the NCP and Section 121(f)(1)(F) of

CERCLA, 42 U.S.C. S 9621(f)(1)(F), EPA notified the Commonwealth

of Kentucky on June 30, 1992 of negotiations with potentially

responsible parties ("PRPs") regarding the implementation of the

remedial design and remedial action ("RD/RA") for the Site.

E. In accordance with Sectfon 122(j)(1) of CERCLA, 42-

U.S.C. S 9622(j)(1), EPA notified the United States Department of

the Interior and the United States Department of Acriculture on

June 30, 1992 of negotiations with PRPs regarding the release of

hazardous substances that may have resulted in injury to the

natural resources under federal trusteeship and encouraged the

trustees to participate in the negotiation of this Consent

Decree.

F. Participation by the Sett2i±ng Defendants in the_

settlement represented by this Consent Decree shall not be

construed as an acknowledgement by the Settling Defendants that

releases or threatened releases of hazardous substances at or

from the Site constitute an imminent and substantial endangerment

to the public health or welfare or to the environment. Except as

otherwise provided in the Federal Rules of Evidence,

participation by the Settling Parties in the settlement

represented by this Consent Decree shall not be considered an

admission of liability for any purpose. By consenting to the

entry of the Consent Decree, the Settling Defendants do not admit
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any statement in the administrative record. The Settling Parties

reserve their rights to raise any defense and to challenge any

fact or liability in any proceeding except one to enforce this

Consent Decree.

G. Pursuant to Section 105 of CERCLA, 42 U.S.C. S 9605, EPA

placed the Site on the National Priorities List, set forth at 40

C.F.R. Part 300, Appendix B, by publication in the Federal

Register on Junhe 10, 1986, at 51 Fed. Reg. 21,055 and 21,095.

H. In response to an alleged release or substantial threat

of a release of hazardous substances at or from the Site, the

Maxey Flats Steering Committee, composed of 82 PRPs, commenced on

March 24, 1987, a Remedial Investigation and Feasibility Study

("RI/FS") for the Site pursuant to 40 C.r.R. S 300.430 under the

Administrative Order by Consent ("AOC") for the Site dated March

24, 1987.

I. The Remedial Investigatioarn--(-RI") Report for the Site

was finalized on July 21, 1989, and the Feasibility Study ("FS")

Report was finalized, with an Addendum, on May 31, 1991. The

Maxey Flats Steering Committee has completed the work required

under the AOC.

J. Pursuant to Section 117 of CERCLA, 42 U.S.C. S 9617, EPA

published notice of the completion of the FS and of the proposed

plan for remedial action on June 3 and June 4, 1991, in major

local newspapers of general circulation. EPA provided an

opportunity for written and oral comments from the public on the

proposed plan for remedial action. A copy of the transcript of
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the public meeting held on the proposed plan is available to the

public as part of the administrative record upon which the

Regional Administrator based the selection of the response

action.

K. The decision by EPA on the remedial action to be

implemented at the Site is embodied in a final Record of Decision

("ROD"), issued on September 30, 1991, (attached as Appendix A),

on which the Commonwealth had a reasonable opportunity to review

and comment and has given its general concurrence. The ROD

includes a responsiveness summary to the public comments. Notice

of the final plan was published in accordance with Section 117(b)

of CERCLA.

L. Based on the information currently available to EPA, EPA

believes that the Work as defined herein will be properly and

promptly conducted by the Settling Defendants if conducted in

accordance with the requirements of-this Consent Decree-and the

Statement of Work ("SOW").

M. Solely for the purposes of Section 113(j) of CERCLA, the

remedial action selected by the ROD and the Work to be performed

by the Settling Defendants shall constitute a response action

taken or ordered by the President.

N. The Parties represent, and the Court by entering this

Consent Decree finds, that this Consent Decree has been

negotiated by the Parties in good faith and implementation of

this Consent Decree will expedite the cleanup of the Site and

will avoid prolonged and complicated litigation among the
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Parties, and that this Consent Decree is fair, reasonable, and in

the public interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

II. JURISDICTION

1. This Court has jurisdiction over the subject matter

of this action pursuant to 28 U.S.C. SS 1331 and 1345, and 42

U.S.C. SS 9606, 9607, and 9613(b). This Court also has personal

jurisdiction over the Settling Parties. Solely for the purposes

of this Consent Decree and the underlying complaint, Settling

Parties waive all objections and defenses that they may have to

jurisdiction of the Court or to venue in this District. The

Settling Parties shall not challenge the terms of this Consent

Decree or this Court's jurisdiction to enter and enforce this

Consent Decree.

III. PARTIES BOUND

2. This Consent Decree~appties to and is binding upon

the United States, the Settling Defendants, and their successors

and assigns. Any reorganization, abolition, size reduction,

transfer of function, or change in the existence or authority of

a Settling Federal Agency or the Commonwealth, or change in

ownership or corporate status of a Settling Private Party

including, but not limited to, any transfer of assets or real or

personal property, shall in no way alter the responsibilities

under this Consent Decree of the Settling Federal Agency,

Settling Private Party, or the Commonwealth.
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3. Settling Private Parties shall provide a copy of

this Consent Decree to each contractor hired to perform the IRP

Work (as defined below) and to each person representing any

Settling Private Party with respect to the Site or the IRP Work

and shall condition all contracts entered into hereunder upon

performance of the IRP Work in conformity with the terms of this

Consent Decree. Settling Private Parties or their contractors

shall provide written notice of the Consent Decree to all

subcontractors hired to perform any portion of the IRP Work

required by this Consent Dec-ree. Settling Private Parties shall

nonetheless be responsible for ensuring that their contractors

and subcontractors perform the IRP Work in accordance with this

Consent Decree. With regard to the IRP Work, each contractor and

subcontractor shall be deemed to be in a contractual relationship

with the Settling Private Parties within the meaning of Section

1G7(b)(3) of CERCLA, 42 U.S.C. S 9§07{b)(3).

4. The Commonwealth shall provide a copy of this

Consent Decree to each contractor hired to perform the BoRP Work

(as defined below) and to each person representing the

Commonwealth with respect to the Site or the BoRP Work and shall

condition all contracts entered into hereunder upon performance

of the BoRP Work in conformity with the terms of this Consent

Decree. The Commonwealth or its contractors shall provide

written notice of the Consent Decree to all subcontractors hired

to perform any portion of the BoRP Work. The Commonwealth shall

nonetheless be responsible for ensuring that its contractors and
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subcontractors perform the BoRP Work in accordance with this

Consent Decree. With regard to the BoRP Work, each contractor

and subcontractor shall be deemed to be in a contractual

relationship with the Commonwealth within the meaning of Section

107(b)(3) of CERCLA, 42 U.S.C. S 9607(b)(3).

IV. DEFINITTONS

5. Unless otherwise expressly provided herein, terms

used in this Consent Decree which are defined in CERCLA or in

regulations promulgated under CERCLA shall have the meaning

assigned to them in CERCLA or in such regulations. -Whenever

terms listed below are used in this Consent Decree or in the

Statement of Work or appendices attached hereto and incorporated

hereunder, the following definitions shall apply:

"AEA" shall mean the Atomic Energy Act of 1954, as amended,

42 U.S.C. SS 2201 et sea.

"Balance of Remedial Phase" fB-6P-) shall mean that-portion

of the remedy for the Site described in Tasks IV and V of Section

IV of the Statement of Work for the Site (SOW), attached as

Appendix B, and which is equivalent to the tasks comprising the

"Interim Maintenance Period" (IMP) and "Final Closure Period"

(FCP) as described in the ROD.

"BoRP Activities" shall mean those activities to be

undertaken by the Commonwealth to implement the final plans and

specifications submitted by the Commonwealth pursuant to the IMP

and FCP work plans as described in the SOW and this Consent

Decree and approved by EPA.
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"BoRP Remedial Design" shall mean those activities to be

undertaken by the Commonwealth to develop the final plans and

specifications for the BoRP Activities as required in the SOW and

this Consent Decree.

"BoRP Work" shall mean all activities the Commonwealth is

required to perform under this Consent Decree, including the

Commonwealth IRP Obligations and other remedial tasks and 0 & M

(as defined below) specified in the SOW, except those required by

Sectibn XXVIII (Retention of Records).

"CERCLA" shall mean the Comprehensive Environmental

Response, Compensation, and Liability Act of 1980, as amended by

the Superfund Amendments and Reauthorization Act of 1986, 42

U.S.C. SS 9601 et seq.

"Chemical and Radiological Monitoring" shall mean all

monitoring, including monitoring for RCRA hazardous wastes or

hazardous constituents, as specifi.d-Tn Section III.A.4T-e.-j. of

the SOW.

"Commonwealth IRP Obligations" shall mean the Commonwealth's

responsibility to perform the following tasks until Certification

of Completion of the IRP: Chemical and Radiological Monitoring;

access control and security; and Site maintenance, including

grass cutting, fence repair, routine cap repairs, subsidence

monitoring and repair, and ditch cleaning.

"Commonwealth" or "State" shall mean the Commonwealth of

Kentucky, its various State cabinets and agencies, and related

entities including the State university system.
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"Consent Decree" shall mean this Decree and all appendices

attached hereto (listed in Section XXXII). In the event of

conflict between this Decree and any appendix, this Decree shall

control.

"Construction Standards" shall mean those requirements

designated as Construction Standards in the Statement of Work and

those construction-related criteria and standards developed

during IRP Reiedial Design or BoEP Remedial Design which are

consistent with the remedy outlined in the SOW.

"Day" shall mean a calendar day unless expressly stated to

be a working day. "Working day" shall mean a day other than a

Saturday, Sunday, or federal holiday. In computing any period o.

time under this Consent Decree, where the last day would fall on

a Saturday, Sunday, or federal holiday, the period shall run

until the close of business of the next working day.

,,Pq Minimis Consent Decree" 4uaifl mean the consent-decree

lodged herewith to which the United States, the De Minimis

Settlors and the Settling Privates Parties are signatories.

"De Minimis Settlors" shall mean, collectively, the "Non-

Federal , Minimis Settlors" and the "Federal De Minimis

Settlors," as listed in Exhibits 1 and 4 of the "De Minimis

Consent Decree" for the Site lodged with this Consent Decree.

"EPA" shall mean the United States Environmental Protection

Agency and any successor departments or agencies of the United

States.
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"Final Closure Period" (FCP) shall mean that portion of the

remedy described in Section IV, Task IV.B. of the SOW and

identified as the Final Closure Period in the ROD.

"Future Response Costs" shall mean the costs that EPA or the

United States Department of Justice incur in reviewing or

developing plans, reports and other items pursuant to this

Consent Decree, verifying the Work, or otherwise overseeing this

Consent Decree, including payroll costs, contractor costs, trivel

costs, and laboratory costs; but shall not include i) costs EPA

incurs in performing Emergency Response pursuant to Section

XVIII; ii) costs EPA incurs in performing Work in accordance with

Paragraph 126 of Section XXIV (Covenants Not to Sue or Take

Administrative Action by Plaintiff) or in performing additional

response actions as provided in Section IX (Additional Response

Actions) or Section X (EPA Periodic Review); or iii) any other

costs which are reserved or subject-t-6 reopeners unider-section

XXIV (Covenants Not to Sue or Take Administrative Action by

Plaintiff).

"Interim Maintenance Period" (IMP) shall mean the period of

natural subsidence, and Site maintenance and monitoring,

commencing upon Certification of Completion of the IRP and

concluding with the attainment of the trench stabilization

criteria established in accordance with the SOW.

"Initial Remedial Phase" (IRP) shall mean that portion of

the remedy described in the Record of Decision as the Initial

Closure Period, which consists of Tasks I-III of the SOW and the
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performance monitoring requirements relating to Tasks I-III in

Task V of Section IV of the SOW.

"IRP Activities" shall mean those activities to be

undertaken by the Settling Private Parties to implement the final

plans and specifications submitted by the Settling Private

Parties pursuant to the IRP Remedial Action Work Plan and

approved by EPA.

"IRP Remedial Design" shall mean those activities to be

undertaken by the Settling Private Parties to develop the final

plans and specifications for the IRP Activities pursuant to the

IRP Remedial Design Work Plan.

"IRP Work" shall mean all activities Settling Private

Parties are required to perform under this Consent Decree,

including the IRP tasks specified in the SOW, except those

required by Section XXVIII (Retention of Records).

"National Contingency Plan" ser-MfCP) shall mean the-National

Oil and Hazardous Substances Pollution Contingency Plan

promulgated pursuant to Section 105 of. CERCLA, 42 U.S.C. S 9605,

codified at 40 C.F.R. Part 300, including, but not limited to,

any amendments thereto.

"Operation and Maintenance" or (0 & M) shall mean all

activities to maintain the effectiveness of the remedial action

which are described in the Record of Decision for the Site as the

Custodial Maintenance Period, including all institutional

control, perpetual care, and maintenance and monitoring

activities as required under the Institutional Control Period
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(ICP) and Post-Institutional Control Period Work Plans and

Operation and Maintenance Manuals developed pursuant to this

Consent Decree and the Statement of Work (SOW) and approved by

EPA.

"Paragraph" shall mean a portion of this Consent Decree

identified by an arabic numeral or an upper case letter.

"Parties" shall mean the Plaintiff, the Settling Defendants,

and the Settling Federal Agencies.

"Past Response Costs" shall mean all costs, including, but

not limited to, direct and indirect costs that the United StatesT

(excluding the Settling Federal Agencies) incurred and paid with

regard to the Site prior to the date of entry of this Consent

Decree, plus interest on those costs.

"Performance Standards" shall mean the performance

standards specifically identified in Section III of the SOW and

such otner cleanup standards, standards of control,-and-other

substantive requirements, criteria or limitations that EPA

identifies as a result of IRP Remedial Design or BoRP Remedial

Design that are consistent with the standards specified in

Section III of the SOW and are required due to significant

monitoring or sampling data developed during the IRP Remedial

Design or BoRP Remedial Design which are materially different

from previously existing data.

"Plaintiff" shall mean the United States on behalf of EPA.
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"RCRAO shall mean the Resource Conservation and Recovery

Act, as amended, 42 U.S.C. SS 6901 egt s., which is in effect on

the effective date of this Consent Decree.

"Record of Decision" (ROD) shall mean the EPA Record of

Decision relating to the Site dated September 30, 1991, issued by

EPA Region IV, and all attachments thereto.

"Remedial Activities" shall mean the IRP Activities and the

BoRP Activities.

"'Remedial Measures" shall mean the "Remedial Measures"

designated in Section III of the SOW.

"Remedial Standards" shall mean the "Performance Standards"

as defined in this Consent Decree and the Construction Standards

and Remedial Measures described in Section III of the SOW, as may

be modified by EPA during IRP Remedial Design and BoRP Remedial

Design.

"Section" shall mean a portion-of this Consent Decree

identified by a Roman numeral.

"Settlement Agreement" shall mean-the agreement between the

Settling Private Parties and Settling Federal Agencies, which is

attached to this Consent Decree as Appendix C and which is made

an enforceable part hereof.

"Settling Defendants" shall mean the Settling Private

Parties and the Commonwealth.

"Settling Federal Agencies" shall mean those agencies or

departments of the United States identified in Appendix D hereto.
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"Settling Parties" shall mean the Settling Private Parties,

the Settling Federal Agencies, and the Commonwealth.

"Settling Private Parties" shall mean those parties

identified in Appendix E hereto.

"Site" shall mean the Maxey Flats Disposal Superfund Site,

encompassing approximately 280 acres, located on County Road

1895, approximately 10 miles northwest of the City of Morehead,

in southeastern Fleming County, Kentucky and depicted generally

on the map attached as Appendix F.

"Statement of Work" (SOW) shall mean the document attached

as Appendix B to this Consent Decree and any modifications made

in accordance with this Consent Decree.

"Supervising Contractor" shall mean tie principal contractor

or contractors retained by the Settling Defendants to supervise

and direct the design and/or implementation of their respective

Work under this Consent Decree. -

"United States" shall mean the United States of America,

including its agencies, departments, and instrumentalities,

except that, for purposes of Sections XIX, XX, XXIII, XXIV and

XXV of this Consent Decree (Reimbursement of Response Costs,

Indemnification and Insurance, Stipulated Penalties, Covenants

Not to Sue or Take Administrative Action by Plaintiff, and

Covenants by Settling Defendants), "United States" shall not

include the Settling Federal Agencies.

"Waste Material" shall mean (1) any "hazardous substance"

under Section 101(14) of CERCLA, 42 U.S.C. S 9601(14); (2) any
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pollutant or contaminant under Section 101(33) of CERCLA, 42

U.S.C. S 9601(33); and (3) any "solid waste" under Section

1004(27) of RCRA, 42 U.S.C. S 6903(27).

"Work" shall mean the IRP Work and the BoRP Work.

V. GENERAL PROVISIONS

6. Obiectives of the Parties

The objectives of the Parties in entering into this Consent

Decree are to protect public health and welfare and the

environment at the Site through the funding, design and

implementation of response actions at the Site by the Settling

Parties and to partially reimburse response costs of the

Plaintiff.

7. Commitments by Settlina Parties

a. Settling Private Parties shall perform and,

together with Settling Federal Agencies, shall finance the IRP

Work in accordance with this Conssiit-ecree and all plams,

standards, specifications, and schedules set forth in the SOW, as

well as the schedules developed and approved by EPA pursuant to

this Consent Decree. Settling Private Parties and the Settling

Federal Agencies shall also reimburse the United States for

response costs as provided in this Consent Decree.

b. The Commonwealth shall perform and finance the

BoRP Work and the Commonwealth IRP Obligations in accordance with

this Consent Decree and all plans, standards, specifications, and

schedules set forth in the SOW, as well as the schedules

developed and approved by EPA pursuant to this Consent Decree.
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This Consent Decree does not purport to settle any liability the

Commonwealth may have to Plaintiff for any response costs the

United States (other than the Settling Federal Agencies) has

incurred as of the date of entry of the Consent Decree or which

the United States will incur after the date of entry of this

Consent Decree, except those costs the Commonwealth has agreed to

pay under Sections XII and XVIII (Access and Emergency Response),

and Paragraph 126 of Section XXIV (Covenants Not To Sue or Take

Administrative Action by Plaintiff).

c. Whenever the Settling Private Parties and

Settling Federal Agencies are obligated to pay money to the

Plaintiff under this Consent Decree, the Settling Private Parties

are jointly and severally obligated for the entire amount. The

Settling Private Parties and Settling Federal Agencies have

allocated the payment obligations under this Consent Decree among

themselves as specified in the SettIement Agreement. Tie

Settling Private Parties are jointly and severally obligated to

perform the IRP Work and to finance all IRP Work, but the

obligations to finance the IRP Work are allocated among the

Settling Private Parties and the Settling Federal Agencies as

specified in the Settlement Agreement.

d. Except as provided in Section XXI (Force

Majeure), the failure or delay of any Settling Party to pay or

otherwise perform its respective obligations shall not relieve

any of the Parties of their obligations under this Consent

Decree.
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e. No provision of this Consent Decree shall be

interpreted as or constitute a commitment or requirement that the

Settling Federal Agencies obligate or pay funds in contravention

of the Anti-Deficiency Act, 31 U.S.C., SS 1301, 1341, 1342, 1349-

51, 1511-19.

8. Compliance With ApDlicable Law. All activities

undertaken by Settling Defendants pursuant to this Consent Decree

shall be performed in accordance with the requirements of all

applicable federal and state laws and regulations. Settling

Defendants shall also comply with all applicable or relevant and

appropriate requirements of all federal and state environmental

laws as set forth in the ROD and the SOW. The activities

conducted pursuant to this Consent Decree, if approved by EPA,

shall be considered to be consistent with the NCP.

9. Permits

a. As provided in-~section 121(e) of CERGLA and

§ 300.400(e)(1) of the NCP, no permit shall be required for any

portion of the Work conducted entirely on-site. In particular,

the Settling Private Parties and Commonwealth agree that, by

performing or paying for the IRP Work or any other response

actions that are on-site, as defined at 40 C.F.R.

S 300.400(e)(1)(1993), the Settling Private Parties and Settling

Federal Agencies do not become subject to any existing or future

State permittee or licensee obligations arising under any State

statutes or regulations that implement or are the basis for

delegation under the AEA, the Clean Air Act, the Clean Water Act,
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RCRA, the Safe Drinking Water Act, and the Solid Waste Disposal

Act; or based on any independent State statutes or regulations,

existing now or in the future, that apply to the same media or

Waste Material as such federal statutes. However, this Paragraph

does not relieve Settling Private Parties or Settling Federal

Agencies from complying with the applicable or relevant and

appropriate requirements of federal and state environmental laws

as set forth in the ROD. When any portion of the Work requires a

federal or state permit or approval, Settling Defendants shall

submit timely and complete applications and take all other

actions necessary to obtain all such permits or approvals.

b. Settling Defendants may seek relief under the

provisions of Section XXI (Forc6 Majeure) of this Consent Decree

for any delay in the performance of the Work resulting from a

failure to obtain, or a delay in obtaining, any permit required

for the Work. --

c. This Consent Decree is not, and shall not be

construed to be, a permit issued pursuant to any federal or state

statute or regulation.

10. Notice of Obliqations to Successors-in-Title

a. Within 15 days after the entry of this Consent

Decree, the Commonwealth of Kentucky, as owner of the Site

property, shall record a certified copy of this Consent Decree

with the Recorder's Office (or Registry of Deeds or other

appropriate office), Fleming County, Commonwealth of Kentucky.

Thereafter, each deed, title, or other instrument conveying an
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interest in the-property included in the Site shall contain a

notice stating that the property is subject to this Consent

Decree and shall reference the recorded location of the Consent

Decree and any restrictions applicable to the property under this

Consent Decree.

b. The obligations of the Commonwealth with

respect to the provision of access under Section XII (Access) and

the implementation of institutional controls as required by the

ROD and the SOW shall be binding upon any and all departments or

agencies of the Commonwealth and any and all persons who

subsequently acquire any ownership interest or portion thereof

(hereinafter "Suc-essors-in-Title"). Within 15 days after the

entry of this Consent Decree, the Commonwealth shall record at

the Recorder's Office (or Registry of Deeds or other appropriate_

office where land ownership and transfer records are maintained

for the property) a notice of oblatEon to provide access under

Section XII (Access) and related covenants. Each subsequent

instrument conveying an interest to any such property included in

the Site shall reference the recorded location of such notice and

covenants applicable to the property.

c. The Commonwealth and any Successor-in-Title

shall, at least 30 days prior to the conveyance of any such

interest, give written notice of this Consent Decree to the

grantee and written notice to EPA of the proposed conveyance,

including the name and address of the grantee, and the date on

which notice of the Consent Decree was given to the grantee. In
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the event of any such conveyance, the Commonwealth's obligations

under this Consent Decree, including its obligations to provide

or secure access pursuant to Section XII, shall continue to be

met by the Commonwealth. In addition, if the United States

approves, the grantee may perform some or all of the Work under

this Consent Decree. In no event shall the conveyance of an

interest in property that includes, or is a portion of, the Site

release or otherwise affect the liability of the Settling P'aricles

to comply with the Consent Decree.

d. In the event that additional parcels-of property

are acquired for a buffer zone pursuant to the SOW, the party

acquiring such property shall comply with the provisions of

subparagraphs a-c above, with all obligations running from the

closing date of the acquisition of any such parcel of property.

VI. DE MINIMIZ CONSENT DECREE

11. In consideration o&tli-e covenants not tq-sue the

Commonwealth of the De Minimis Settlors under the terms of the De

Minimis Consent Decree, and except as specifically provided in

Paragraph 12 of this Consent Decree, the Commonwealth covenants

not to sue or to take administrative action against any of the De

Minimis Settlors for any and all civil liability pursuant to

Sections 107(a) or 113(f) of CERCLA, 42 U.S.C. SS 9607(a) and

9613(a), and Section 7003 of RCRA, 42 U.S.C. S 6973, state law or

common law, relating to the Site. The covenants not to sue or to

take administrative action of the Commonwealth shall take effect

for the De Minimis Settlors upon their respective payments in
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accordance with the L Minimis Consent Decree. These covenants

not to sue extend to the j2 Minimis Settlors and do not extend to

any other person.

12. The covenants by the Commonwealth set forth in

Paragraph 11 above do not pertain to any matters other than those

expressly specified therein. The Commonwealth reserves, and this

Consent Decree is without prejudice to, all rights against the De

Mininis Settlors with respect to all other matters, including,

but not limited to:

- -a. claims based on failure-to make the payments

required by Section XIX (Reimbursement of Response Costs) and the

Pt MizimiL Consent Decree;

b. criminal liability;

c. liability for injury to, destruction-of, or- loss of

natural resources for which there are federal trustees.

d. liability for response costs that have been or may

have beer. incurred by the U.S. Department of Interior or U.S.

Department of Agricu-lture in their role as natural resource

trustees.

13. Nothing in this Section or the De iimiiis Consent

Decree shall affect the obligations of the Settling Parties or

their successors or assigns to the Plaintiff under the terms of

this Consent Decree, or the rights of the Plaintiff against the

Settling Parties or their successors or assigns as provided or

reserved under the terms of this Consent Decree. -

VII. OBLIGATIONS OWED BY THE SETTLING PRIVATE PARTIES AND
THE STING AAGENCIESTO EACH OTH

14. The Settling Private Parties and the Settling

Federal Agencies have set forth their obligations to each other
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in the Settlement Agreement, which- is incorporated herein by

reference and made an enforceable part hereof.

VIII. PERFORMANCE OF THE WORK

15. Selection of SuDervising Contractor.

a. All aspects of the IRP Work to be performed by -- -

Settling Private Parties pursuant to this Section or Sections IX,

X, and XI (Additional Response Actions, EPA Periodic Review, and

Quality Assurajnce, Sampling and DiEa Analysis) of this Consenits

Decree shall be under the direction and supervision of a

Supervising Contractor, the selection of which shall be subject

to disapproval by EPA. Within 15 days after the entry of this

Consent Decree, Settling Private Parties shall notify EPA and the

Commonwealth in writing of the name, title, and qualifications of

any contractor proposed to be the Supervising Contractor for the

IRP Activities. EPA will issue a notice of disapproval or an

authorization to proceed upon notittcation of the identity of the

Supervising Contractor. EPA will not disapprove a proposed

Supervising Contractor on the ground that the proposed

Supervising Contractor is, or is affiliated with, a Settling

Private Party or a Ad Minimis Settlor. If, at any time after a

Supervising Contractor is approved, Settling Private Parties

propose to change a Supervising Contractor, the Settling Private

Parties shall again notify EPA and must obtain an authorization

to proceed from EPA before the new Supervising Contractor

performs, directs, or supervises any IRP Work under this Consent

Decree.
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b. If EPA disapproves a proposed Supervising

Contractor, EPA will notify the Settling Private Parties in

writing and the Settling Private Parties shall then submit to EPA

and the Commonwealth a list of contractors, including the

qualifications of each contractor, that would be acceptable to

them within 30 days of receipt of EPA's disapproval of the

contractor previously proposed. EPA will provide written notice

of the names of any contractor that it disapproves and an

authorization to proceed with respect to any of the other

contractors. EPA will not disapprove a proposed Supervising

Contractor on the ground that the proposed Supervising Contractor

is, or is affiliated with, a Settling Private Party or a De

Minimis Settlor. Settling Private Parties may select any

contractor from that list that is not disapproved and shall

notify EPA and the Commonwealth of the name of the contractor

selected within 21 days of EPA's aiutholrization to proceed.

C. All aspects of the BoRP Work to be performed

by the Commonwealth pursuant to this Section or Sections IX, X,

and XI (Additional Response Actions, EPA Periodic Review, and

Quality Assurance, Sampling and Data Analysis) of this Consent

Decree shall be under the direction and supervision of a

Supervising Contractor or an agency or employee of the

Commonwealth. The selection of a Supervising Contractor or

agency or employee of the Commonwealth to serve in that capacity

shall be subject to disapproval by EPA. Within 180 days prior to

the scheduled completion of IRP Activities, the Commonwealth
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shall notify EPA in writing of thd name, title, and

qualifications of any contractor, person, or agency proposed to
direct and supervise the BoRP Work. EPA will issue a notice of
disapproval or an authorization to proceed upon notification of
the identity of the Supervising Contractor or agency or employee
serving in that capacity. After EPA authorizes the BORP Work to
proceed, the Commonwealth shall not replace the Supervising
Contractor or agency or employee serving in that capacity without
notifying EPA and obtaining a new authorization to proceed.

d. If EPA disapproves the contractor, person, or
agency selected by the Commonwealth to supervise and direct the
BoRP Work, EPA will notify the Commonwealth in writing. Within
30 days after receipt of EPA's disapproval, the Commonwealth

shall submit to EPA a list of other contractors, persons, or
agencies proposed by the Commonwealth to supervise the BoRP Work.
EPA will provide written notice of-tht names of any contractor,

person or agency that it disapproves and an authorization to

proceed with respect to any of the other listed candidates. The
Commonwealth may select any contractor, person or agency from
that list that is not disapproved and shall notify EPA of its
selection within 21 days of EPA's authorization to proceed.

e. If EPA fails to provide written notice of its
authorization to proceed or disapproval as provided in this

Paragraph and this failure prevents Settling Private Parties or
the Commonwealth from meeting one or more deadlines in a plan

approved by the EPA pursuant to this Consent Decree, Settling
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Private Parties3or the commonwealth may seek relief under the

provisions of Section XXI (Force Majeure) hereof.

16. Commonwealth IRP Obligations. Within 45 days

after entry of this Consent Decree, the Commonwealth shall submit

to EPA a work plan detailing the Commonwealth IRP Obligations

(IRP Monitoring and Maintenance Plan). Upon approval of the IRP

Monitoring and Maintenance Plan by EPA, the Commonwealth shall

implement the plan. The fact that the IRP Monitoring and

Maintenance Plan has not been submitted or approved shall not

prevent the Commonwealth from performing its obligations under

the AEA license for the Site.

17. Remedial Design

a. Within 60 days after EPA's issuance of an

authorization to proceed to Settling Private Parties pursuant to

Paragraph 15, Settling Private Parties shall submit to EPA and

the Commonwealth a work plan for the-F-esign of the Initial

Remedial Phase at the Site ("IRP RD Work Plan") or that portion

of the work plan related to the leachate removal, solidification,

and disposal. At the same time, Settling Private Parties shall

also submit to EPA and the Commonwealth a health and safety plan

for the IRP Remedial Design which conforms to the applicable

Occupational Safety and Health Administration regulations

including, but not limited to, 29 C.F.R. S 1910.120, and

Commonwealth of Kentucky regulations relating to worker exposure

to radiation. The health and safety plan shall specify a safety

officer to ensure that work procedures are carried out in
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accordance with-state and federal health and safety requirements.

Settling Private Parties shall submit the complete IRP RD Work

Plan (or the remainder thereof, if they have submitted that

portion of the IRP RD Work Plan related to leachate removal,

solidification, and disposal) no later than 90 days following

initiation of full scale leachate removal and solidification

operations.

b. Within 60 days after EPA determines that

trench stabilization criteria established in accordance with the

SOW have been attained, the Commonwealth shall submit to EPA a

work plen for the design of the FCP ("FCP RD Work Plan"). At the

same time, the Commonwealth shall submit to EPA a health and

safety plan for the FCP activities which conforms to the

applicable Occupational Safety and Health Administration and EPA-

requirements including, but not limited to, 29 C.F.R. S 1910.120,

and Commonwealth regulations relat IffA-to worker exposure-to

radiation. To satisfy this requirement the Commonwealth may

submit to EPA a supplemented version of the health and safety

plan in effect for the Site under its AEA license. The FCP

health and safety plan shall specify a radiation safety officer

to ensure that work procedures are carried out in accordance with

state and federal health and safety requirements.

c. The work plans specified in subparagraphs 17.a

and 17.b above shall provide for design of the remedy set forth

in the ROD in accordance with the SOW and, upon their approval by
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EPA, shall be incorporated into arid become enforceable under this

Consent Decree.

d. The IRP RD Work Plan shall include plans and

schedules for implementation of all IRP Remedial Design and pre-

design tasks identified in the SOW, including, but not limited

to, plans and schedules for the completion of: (1) IRP Remedial

Design sampling and analysis plans including, but not limited to,

an IRP Remedial Design.Quality Assurance Project Plan in

accor'dance with Section XI (Quality Assurance, Sampling and Data

Analysis); (2) a preliminary IRP Remedial Design report; and (3)_

pre-final and final IRP Remedial Design reports. In addition,

the IRP RD Work Plan shall include a schedule for completion of

the IRP RA Work Plan.

e. The FCP RD Work Plan shall include, without

being limited to, plans and schedules for completing: (1) design

sampling and analysis plans, including but not limited-to, an FCP

Quality Assurance Project Plan in accordance with Section XI

(Quality Assurance, Sampling, and Data Analysis); (2) an FCP

preliminary Remedial Design report; and (3) FCP pre-final and

final Remedial Design reports. In addition, the FCP RD Work Plan

shall include a schedule for completion of the FCP RA Work Plan.

f. Upon approval of the IRP RD Work Plan and

health and safety plans for all field activities by EPA, after a

reasonable opportunity for review and comment by the

Commonwealth, the Settling Private Parties shall implement the

IRP RD Work Plan. Settling Private Parties shall submit to EPA
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and the Commonwealth all plans, submittals and other deliverables

required under the approved IRP RD Work Plan in accordance with

the schedule for review and approval pursuant to Section XIV

(Submissions Requiring Agency Approval).

g. Upon approval of the FCP RD Work Plan and

health and safety plans for all field activities by EPA, the

Commonwealth shall implement the FCP RD Work Plan. The

Commonwealth shall submit to EPA -ll plans, submittals and iffier

deliverables required under the approved FCP RD Work Plan in

accordance with the schedule for review and approval pursuant to

Section XIV (Submissions Requiring Agency Approval).

h. The IRP preliminary Remedial Design and FCP

preliminary Remedial Design reports shall include, at a minimum,

the following: (1) design criteria; (2) results of additional

field sampling and pre-design work; (3) preliminary plans,

drawings and sketches; (4) requirad-specifications-in outline

form; and (5) a preliminary construction schedule.

i. The IRP pre-final and final Remedial Design

reports shall include, at a minimum, those items specified in

Section IV, Task II of the SOW, which include the following:

(1) final plans and specifications; (2) a complete design

analysis; (3) a final IRP construction schedule; and (4) a field

sampling plan (directed at measuring attainment of Performance

Standards).

j. The FCP pre-final and final Remedial Design

reports shall include, at a minimum: (1) final plans and
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specifications;-(2) a complete design analysis; (3) a final FCP

construction schedule; (4) a final overall construction cost

estimate; and (5) a field sampling plan (directed at measuring

attainment of Performance Standards).

18. Remedial Activities

a. Concurrent with the submittal of the IRP final

Remedial Design Report, Settling Private Parties shall submit to

EPA and the Commonwealth a work plan for the performance of-Itie

IRP at the Site ("IRP RA Work Plan"). The IRP RA Work Pian shall

provide for implementation of the IRP in accordance with the

design plans and specifications in the IRP final Remedial Design

Report. Upon its approval by EPA, the IRP RA Work Plan shall be

incorporated into and become enforceable under this Consent

Decree. At the same time that they submit the IRP RA Work Plan,

Settling Private Parties shall submit to EPA and the Commonwealth

a Construction Health and Safety lgar7Contingency Plan-.or field

activities required by the IRP RA Work Plan which conforms to the

applicable Occupational Safety and Health Administration and

Commonwealth requirements including, but not limited to, 29

C.F.R. S 1910.120, and Commonwealth regulations relating to

worker exposure to radiation. The health and safety plan shall

specify a safety officer to ensure that work procedures are

carried out in accordance with state and federal health and

safety requirements. In addition to the IRP Construction Health

and Safety Plan/Contingency plan, Settling Private Parties shall

submit, at the same time, an IRP Construction Management Plan and
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an IRP Construction Quality Assurance Plan, both of which shall

encompass the tasks detailed in the IRP RA Work Plan. The

Settling Private Parties may submit that portion of the IRP final

Remedial Design report pertaining to leachate removal,

solidification, and disposal before the complete report is due if

they also submit, at the same time, those portions of the IRP RA

Work Plan, Construction Health and Safety Plan/Contingency Plan,

IRP Construct5lon Management Plan, and IRP Construction Quaility

Assurance Plan pertaining to leachate removal, solidification,

and disposal.

b. The IRP RA Work Plan shall include, or be

accompanied by, the following: (1) a detailed description of the

IRP tasks to be performed and deliverables to be submitted to

EPA; (2) the schedule for completion of the IRP; (3) a method for

selecting contractors; (4) a schedule for developing and

submitting other required plans f4ap9 rforming IRPT Activities;

(5) a method for implementing the IRP Construction Quality

Assurance Plan; (6) a method for implementing the IRP Health and

Safety Plan/Contingency Plan; (7) a method for implementing the

IRP Construction Management Plan; (8) a description of the

strategy for delivery of the IRP (Project Delivery Strategy); (9)

the identity of the members of an "IRP Construction Project Team"

and their qualifications; and (10) procedures and plans for the

decontamination of equipment and the disposal-of contaminated

materials. The IRP RA Work Plan also shall include a schedule
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for implementing all IRP tasks identified in the IRP final

Remedial Design report.

c. Within 180 days before scheduled completion of

the IRP Activities, the Commonwealth shall submit to EPA a work

plan for the performance of the IMP activities at the Site ("IMP

Work Plan"). Upon its approval by EPA, the IMP Work Plan shall

be incorporated into and become enforceable under this Consent

Decree. At the same time, the Commonwealth shall submit to EPA a

health and safety plan for the IMP activities which conforms to

the applicable Occupational Safety and Health Administration and

EPA requirements including, but not limited to, 29 C.F.R.

S 1910.120, and Commonwealth regulations relating to worker

exposure to radiation. To satisfy this requirement the

Commonwealth may submit to EPA a-supplemented version of the

health and safety plan in effect for the Site under its AEA

license. The IMP health and safetyrplan shall specifyi-n

radiation safety officer to ensure that work procedures are

carried out in accordance with state and federal health and

safety requirements. The IMP Work Plan shall include the

following: (1) a preliminary list of tasks to be performed

during the IMP and major deliverables to be submitted to EPA; (2)

an IMP Sampling and Analysis Plan describing the projected sample

collection and analytical activities; (3) a method for

implementing the IMP Quality Assurance Plan; (4) a method for

implementing the IMP Health and Safety Plan; (5) a tentative

schedule for completion of the IMP and development and submittal
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of IMP deliverables; (6) a tentative formulation of the IMP team

along with methods for replacing IMP team members and roles and

responsibilities of IMP team members; and (7) procedures and

plans for the decontamination of equipment and disposal of

contaminated materials.

d. Concurrent with the submittal of the draft FCP

Final Remedial Design report, the Commonwealth shall submit to

EPA a work plfan for the performance of the FCP ("FCP RA Work

Plan"*). The FCP RA Work Plan shall provide for implementation of

the FCP in accordance with the SOW, as set forth in the design

plans and specifications in the FCP pre-final Remedial Design

report, as modified and approved by EPA. Upon its approval by

EPA, the FCP RA Work Plan shall be incorporated into and become

entorceable under this Consent Decree. At the same time that it

submits the FCP RA Work Plan, the Commonwealth shall submit to

EPA a FCP Construction Health and-SaTety Plan/Contlingenoy Plan

for field activities required by the FCP RA Work Plan which

conforms to the applicable Occupational Safety and Health

Administration and EPA requirements including, but not limited

to, 29 C.F.R. S 1910.120 and Commonwealth regulations relating to

worker exposure to radiation. In addition to the FCP

Construction Health and Safety Plan/Contingency Plan, the

Commonwealth shall submit, at the same time, a FCP Construction

Management Plan and a FCP Construction Quality Assurance Plan,

both of which shall encompass the tasks detailed in the FCP RA

Work Plan.
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e. The FCP RA WorR Plan shall include, or be

accompanied by, the following: (1) a detailed description of the

FCP tasks to be performed and deliverables to be submitted to

EPA; (2) the schedule for completion of the FCP; (3) a procedure

for selection of the contractor; (4) a schedule for developing

and submitting other required plans for performing the FCP RA

Work plan; (5) a method for implementing the FCP Construction

Quality Assurance Plan-; (6) a method for implementing the FCP

Construction Health and Safety Plan/Contingency Plan; (7) a

method for implementing the FCP Construction Management Plan; (8)

a description of the strategy for delivering the FCP (Project

Delivery Strategy); (9) methods for developing, and tasks to be

included in, the Institutional Control Work Plan and Operation

and Maintenance Manual; (10) tentative formulation of the FCP

Construction Project Team and a description of their

qualifications; and (11) procedur%-7a-hd plans for the

decontamination of equipment and the disposal of contaminated

materials. The FCP RA Work Plan also shall include a schedule

for implementation of all FCP tasks identified in the FCP pre-

final and final Remedial Design reports.

f. Upon approval of the IRP RA Work Plan

specified in subparagraph 18.a. by EPA or that portion pertaining

to leachate removal, solidification, and disposal, after a

reasonable opportunity for review and comment by the

Commonwealth, the Settling Private Parties shall implement the

activities required under the plan. To the extent that title to
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any facilities constructed as a result of the IRP Work or

additional response actions under Section IX performed by or on

behalf of the Settling Private Parties does not vest

automatically in the Commonwealth by virtue of the Commonwealth's

ownership of Site property, the Commonwealth shall, consistent

with state law, take title to such facilities as the facilities

are constructed. The Settling Private Parties shall submit to

EPA for review and approval pursuant to Section XIV (Submisi1ons

Requiring Agency Approval), with a reasonable opportunity for

review and comment by the Commonwealth, all plans, submittals, or

other deliverables required under the approved work plan in

accordance with the schedule therein. Unless otherwise directed

by EPA, the Settling Private Parties shall not commence physical

on-Site activities prior to approval of the IRP RA Work Plan by

EPA or that portion pertaining to leachate removal,

solidification, and disposal. .

g. Upon approval of the IMP Work Plan specified

in subparagraph 18.c. by EPA, the Commonwealth shall implement

the activities required under the IMP Work Plan. The

Commonwealth shall submit to EPA for review and approval pursuant

to Section XIV (Submissions Requiring Agency Approval) all plans,

submittals, or other deliverables required under the approved

work plan in accordance with the schedule therein. In the event

EPA has not approved the IMP Work Plan before Certification of

Completion of the IRP, the Commonwealth shall undertake the

activities specified in the IMP Work Plan it submitted to EPA
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until EPA approves the IHP Work Pran unless directed not to do so

by EPA.

h. Upon approval of the FcP RA Work Plan

specified in subparagraph 18.d. by EPA, the Commonwealth shall

implement the activities required under the plan. The

Commonwealth shall submit to EPA all plans, submittals, or other

deliverables required under the approved work plan in accordance

with the schelule for review and approval pursuant to Section XIV

(Submissions Requiring Agency Approval). Unless otherwise

directed by EPA, the Commonwealth shall not commence activities

described in the proposed FCP RA Work Plan prior to approval of

the FCP RA Work Plan.

19. Operation and Maintenance. Within 180 days before

the scheduled completion of FCP construction, the Commonwealth

shall submit to EPA a work plan for performance of the

Institutional Control Period activeit-ts (Institutional;4ontrol

Work Plan) along with the Institutional Control 0 & M Manual, as

described in the SOW, which together shall describe the nature

and timing of activities to be performed during the Institutional

Control Period (ICP). The Commonwealth shall implement the

Institutional Control Work Plan in accordance with the

Institutional Control 0 & H Manual upon approval by EPA. Within

180 days before the scheduled completion of the ICP, the

Commonwealth shall submit to EPA a work plan for performance of

the Post-Institutional Control Period activities (Post-

Institutional Control Work Plan), along with the Post-
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Institutional Control 0 & M Manual, as described in the SOW,

which together shall describe the nature and timing of activities

to be performed during the Post-Institutional Control Period.

The Commonwealth shall implement the Post-Institutional Control

Work Plan in accordance with the Post-Institutional Control o & M - -

Manual upon approval by EPA.

20. The portion of the Work performed by Settling

Private Parties pursuant to this Consent Decree shall include the

obligation to achieve the Construction Standards and Performance

Standards applying to the IRP Work at the time of Certification

of Completion of the IRP.

21. The portion of the Work performed by the

Commonwealth pursuant to this Consent Decree shall include the

obligation to achieve the Construction Standards applicable to

the BoRP and the Performance Standards.

22. Settling Parties aclkfwfledge and agree thiat

nothing in this Consent Decree, the SOW, the IRP RD or RA Work

Plans, the IMP Work Plan, or the FCP RD or RA Work Plans

constitutes a warranty or representation of any kind by Plaintiff

that compliance with the work requirements set forth in the SOW

and the work plans will achieve the Performance Standards.

Moreover, compliance by Settling Defendants with their respective

Work requirements shall not foreclose Plaintiff from seeking

compliance with all other applicable terms and conditions of this

Consent Decree, including but not limited to, the Performance

Standards.
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23. -Settling Private Parties shall, prior to any off-

Site shipment of Waste Material, other than analytical samples,

from the Site, provide written notification to the EPA Project

Coordinator of such shipment of Waste Material. In addition,

prior to any off-Site shipment of Waste Material, other than

analytical samples, from the Site to an out-of-state waste

management facility, Settling Private Parties shall provide

written notification to the appropriate state environmental

official in the receiving facility's state and to the EPA Project

Coordinator of such shipment of Waste Material. -

a. The written notification shall include the

following information, when available: (1) the name and location

of the facility to which the Waste Material is to be shipped; (2)

the type and quantity of the Waste Material to be shipped; (3)

the expected schedule for the shipment of the Waste Material; and

(4) the method of transportation._A~Sttling Private Parties shall

notify the state in which the planned receiving facility is

located of major changes in the shipment plan, such as a decision

to ship the Waste Material to another facility within the same

state, or to a facility in another state.

b. The identity of the receiving facility and

state will be determined by the Settling Private Parties prior to

commencing IRP construction. Settling Private Parties shall

provide the information required by subparagraph 23.a as soon as

practicable after the receiving facility and state are determined

and before the Waste Material is actually shipped.
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24. The Commonwealth shall, prior 
to any off-Site

shipment of Waste Material, 
other than analytical samples, 

from

the Site, provide written notification 
to the EPA Project

Coordinator of such shipment 
of Waste Material. In addition,

prior to any off-Site shipment 
of Waste Material, other than

analytical samples, from the Site to an out-of-state 
waste

management facility, the commonwealth 
shall provide written

notification to the appropriate 
stats environmental official 

in

the receiving facility's state 
and to the EPA Project Coordinator

of such shipment of Waste Material.

a. The written notification shall 
include the

following information, when 
available: (1) the name and location

of the facility to which the 
Waste Material is to be shipped; (2)

t type and quantity of the Waste 
Material to be shipped; (3)

the expected schedule for the 
shipment of the Waste Material; 

and

(4) the method of transportation.-~Th-e 
commonwealth sha-ll notify

the state in which the planned 
receiving facility is located of

major changes in the shipment 
plan, such as a decision to ship

the Waste Material to another facility 
within the same state, or

to a facility in another state.

b. The identity of the receiving 
facility and

state will be determined by the 
Commonwealth prior to commencing

BoRP Activities. The Commonwealth shall provide 
the information

required by subparagraph 24.a 
as soon as practicable after

determining which facility and 
state will receive the Waste

Material and before the Waste 
Material is actually shipped.



-40-

ix. ADDITIONAL RESPOESE ACTIONS

25. a. In the event that, prior to Certification of

Completion of the IRP, EPA determines or the Settling Private

Parties or Settling Federal Agencies propose that additional

response actions are necessary to meet the Construction Standards

or Performance Standards applicable to the IRP or to implement

the IRP Activities, the Party that makes the determination or

proposal shall notify the Project Coordinator for the other

Parties.

b. In the event that, after Certification of

Completion of the IRP but prior to ten years after Certification

of Completion of the IRP, EPA determines or the Settling Private

Parties or Settling Federal Agencies propose that additional

response actions are necessary to meet the Performance Standards

of the IRP due to a failure in the design or implementation of

the IRP Work by the Settling PriviueteParties, the Party-that

makes the determination or proposal shall notify the Project

Coordinator for the other Parties.

c. In the event that, prior to ten years after

Certification of Completion of the IRP, EPA determines that a

horizontal flow barrier (HFB) is necessary to prevent substantial

ground water inflow, as determined by the criteria in the SOW and

the criteria developed during the IRP Remedial Design, EPA shall

notify the Project Coordinators for the Settling Private Parties

and the Commonwealth. The design and implementation of the HFB

shall be performed by the Settling Private Parties. All costs Of
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designing and installing the HFB shall be borne in the following

manner: 70% by the Settling Private Parties and Settling Federal

Agencies in the proportions specified in the Settlement

Agreement, and 30% by the Commonwealth. The Settling Private

Parties shall submit monthly invoices and available supporting

cost documentation to the Commonwealth for payment of its 30%

share of the costs, and the Commonwealth shall, as necessary,

verify the amount of the costs incurred and shall make full

payment of its share within 30 days after receipt of the invoice

and available supporting cost documentation. In the event that

the Commonwealth fails to pay an invoice within the thirty day

period, the Commonwealth shall also be liable to the Settling

Private Parties for interest on the unpaid balance calculated at

the rate specified in Section 107(a) of CERCLA and accruing on a

daily basis. The Commonwealth's obligation to pay its share of

the HFB costs and any accrued interest thereon shall be--

enforceable by this Court upon application by the Settling

Private Parties or the Settling Federal Agencies and, in any such

enforcement proceeding, the Commonwealth may contest payment of

such costs and interest only on the grounds that there is an

accounting error or that the amount of the HFB cost is not

supported by the invoice or other supporting cost documentation.

The failure of the Settling Private Parties to receive payment

from the Commonwealth or the Settling Federal Agencies shall not

affect their obligation to construct the HFB.
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26. Within 30 days of receipt of notice from EPA or

Settling Private Parties pursuant to Paragraph 25 that additional

response actions are necessary (or such longer time as may be

specified by EPA), Settling Private Parties shall submit for

approval by EPA, after reasonable opportunity for review and

comment by the Commonwealth, a work plan for the additional

response actions. The plan shall conform to the applicable

requirements of Paragraphs 17 and 18. Upon approval of thespIan

pursuant to Section XIV (Submissions Requiring Agency Approval),

Settling Private Parties shall implement the plan for additional

response actions in accordance with the schedule contained

therein.

27. Any additional response actions that Settling

Private Parties or Settling Federal Agencies propose are

necessary to meet the Construction Standards or Performance

Standards or to implement the IRP94Aeivities shal]?be subject to

approval by EPA, after reasonable opportunity for review and

comment by the Commonwealth and, if authorized by EPA, shall be

completed by Settling Private Parties in accordance with plans,

specifications, and schedules approved or established by EPA

pursuant to Section XIV (Submissions Requiring Agency Approval).

28. Except as provided in Paragraphs 25-27 above, all

other additional response actions required or proposed after

Certification of Completion of the IRP shall be the financial

responsibility of the Commonwealth and shall be performed

pursuant to Paragraphs 29-31, below. These response actions
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shall include construction of the HFB and response actions based

upon a failure of design or implementation of the IRP if EPA's

determination that such response actions are needed is made more

than ten years after Certification of Completion of the IRP.

29. In the event that, after Certification of

Completion of the IRP, EPA determines or the Commonwealth

proposes that additional response actions are necessary to meet

the Construction Standards or Performance Standards or to

impl&ment the Work, the Party that makes the determination or

proposal shall notify the Project Coordinator for the other

Party.

30. Within 30 days of receipt of notice from EPA or

the Commonwealth pursuant to Paragraph 29 that additional

response actions are necessary (or such longer time as may be

specified by EPA), except as provided in Paragraphs 25-27, above,

the Commonwealth shall submit for-iapproval by EPA a work- plan for

the additional response actions. The plan shall conform to the

applicable requirements of Paragraphs 17 and 18. Upon approval

of the plan pursuant to Section XIV (Submissions Requiring Agency

Approval), the Commonwealth shall implement the plan for

additional response actions in accordance with the schedule

contained therein.

31. Any additional response actions that the

Commonwealth proposes are necessary to meet the Construction

Standards or Performance Standards or to implement the Work shall

be subject to approval by EPA and, if authorized by EPA, shall be
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completed by the Commonwealth in accordance with plans,

specifications, and schedules approved or established by EPA

pursuant to Section XIV (Submissions Requiring Agency Approval).

32. Settling Defendants may invoke the procedures set

forth in Section XXII (Dispute Resolution) to dispute EPA's

determination that additional response actions are necessary.

Such a dispute shall be resolved pursuant to Section XXII

(Dispute Resolution) of this Consent Decree.

33. Notwithstanding the provisions of Paragraph 32,

neither EPA's initial determination under Paragraph 25.b that a

failure in the design or implementation of the IRP Work is the

cause of additional response actions nor the absence of such a

determination shall be subject to judicial review or dispute

resolution. The Settling Parties may invoke the procedures of

Paragraph 34, however, to allocate among themselves the costs of

certain additional response actio;tSithat are required kn-the 10

year period after Certification of Completion of the IRP.

34. Regardless of EPA's initial determination under

Paragraph 25.b, the Settling Private Parties' and Settling

Federal Agencies' responsibility under this Consent Decree to pay

for response actions under this Section (other than the

horizontal flow barrier) that are required in the 10 year period

after Certification of Completion of the IRP shall be limited to

the costs attributable to a failure in the design or

implementation of the IRP Work. The following procedures shall

apply for determining the responsibilities of the Settling
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Private Parties and Settling Federal Agencies or the Commonwealth

to pay for response actions under this Section required within lo

years following Certification of Completion of the IRP. In any

proceeding under this Paragraph, a preliminary determination by

EPA to seek performance from the Settling Private Parties,

Settling Federal Agencies, or the Commonwealth shall have no

evidentiary weight. The preliminary determination by EPA shall

initiate a 30-day period of informal negotiation between a

designee of the Chairman of the Maxey Flats Steering Committee, a

designee of the Secretary of the Cabinet for Natural Resources

and Environmental Protection, and a designee of the Settling

Federal Agencies. In the event that an informal negotiation does

not result in a settlement, an aggrieved party may move this

Court to resolve the dispute by filing a motion setting forth the

matter in dispute, the efforts made by the parties to resolve it,

and the relief requested. The othjr-parties may file i-response

to the motion. In the proceeding before this Court, the Court

will: (1) determine the extent to which the payment of costs or

damages or the performance of additional response activities.-is

attributable, in whole or in part, to the responsibilities

imposed on the Settling Private Parties and Settling Federal

Agencies due to a failure in the design or implementation of the

IRP Work or is otherwise the financial responsibility of the

Commonwealth; and (2) order the Commonwealth, the Settling

Private Parties and the Settling Federal Agencies to pay the
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costs of any shares of responsibirity that may be allocated to

them or to provide any other appropriate relief.

X. EPA PERIODIC REVIEW

35. Until Certification of Completion of the IRP,

Settling Private Parties shall conduct any studies and

investigations as requested by EPA in order to permit EPA to

conduct reviews at least every five years as required by Section

121(c) of CERCLA and any applicable regulations.

- 36. After Certification of Completion of the IRP, the

Commonwealth shall conduct any studies and investigations as

requested by EPA in order to permit EPA to conduct reviews at

least every five years as required by Section 121(c) of CERCLA

and any applicable regulations.

37. If required by Sections 113(k)(2) -or 117 of

CERCLA, Settling Parties and the public will be provided with an

opportunity to comment on any furtifi-YEresponse actions -roposed

by EPA as a result of any review conducted pursuant to Section

121(c) of CERCLA and to submit written comments for the record

during the public comment period. After the period for

submission of written comments is closed, the Regional

Administrator, EPA Region IV, or his or her delegate, will

determine in writing whether further response actions are

appropriate.

38. If, prior to Certification of Completion of the

IRP, the Regional Administrator, EPA Region IV, or his or her

delegate, determines that information received, in whole or in
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part, during the review conducted-pursuant to Section 121(c) of

CERCLA, indicates that the IRP is not protective of human health

and the environment, Settling Private Parties shall undertake any

further response actions EPA has determined are appropriate,

unless their liability for such further response actions is

barred by the Covenants Not to Sue set forth in Section XXIV.

Settling Private Parties shall submit a plan for such work to EPA

for approval in accordance with the procedures set forth in

Section VIII (Performance of the Work) and shall implement the

plan approved by EPA. Settling Private Parties may invoke the

procedures set forth in Section XXII (Dispute Resolution) to

dispute (1) EPA's determination that implementation of the IRP

Work is not protective of human health and the environment, (2)

EPA's selection of the further response actions ordered as

arbitrary and capricious or otherwise not in accordance with law,

or (3) EPA's determination that tij#-Tettling Private Parties'

liability for the further response actions requested is reserved

in Paragraphs 121, 122, or 124 or otherwise not barred by the

Covenants Not to Sue set forth in Section XXIV.

39. If, after Certification of Completion of the IRP,

the Regional Administrator, EPA Region IV, or his delegate,

determines that information received, in whole or in part, during

any review conducted pursuant to Section 121(c) of CERCLA,

indicates that the Work is not protective of human health and the

environment, and determines that any further response actions are

appropriate, the Commonwealth shall undertake any further
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response actions EPA has determined are appropriate, unless its

liability for such further response actions is barred by the

Covenants Not to Sue set forth in Section XXIV. The Commonwealth

shall submit a plan for such work to EPA for approval in

accordance with the procedures set forth in Section VIII

(Performance of the Work) and shall implement the plan approved

by EPA. The Commonwealth may invoke the procedures set forth in

Section XXII (Dispute Resolution) to dispute (1) EPA's

determination that implementation of the Work is not protective

of human health and the environment, (2) EPA's selection of the

further response actions ordered as arbitrary and capricious or

otherwise not in accordance with law, or (3) EPA's determination

that the Commonwealth's liability for the further response

actions requested is reserved in Paragraphs 122 or 124 or is

otherwise not barred by the Covenants Not to Sue set forth in

Section XXIV. --

XI. OUALITY ASSURANCE. SAMPLING. AND DATA ANALYSTS

Settling Private Parties.

40. Settling Private Parties shall use quality

assurance, quality control, and chain of custody procedures for

all samples in accordance with EPA's "Interim Guidelines and

Specifications For Preparing Quality Assurance Project Plans,"

December 1980, (QAMS-005/80); "Data Quality Objectives Process

for Superfund (Interim Final Guidance)," (EPA/540/G-93/071); "EPA

NEIC Policies and Procedures Manual," May 1978, revised November

1984, (EPA 330/9-78-001-R); and subsequent amendments to such
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guidelines upon notification by EPA to Settlin% Private Parties

of such amendment. Amended guidelines shall apply only to

procedures conducted after such notification. Prior to the

commencement of any monitoring project under this Consent Decree,

Settling Private Parties shall submit to EPA for approval a

Quality Assurance Project Plan ("QAPP") that is consistent with

the SOW, the NCP and the EPA Region IV Engineering Support Branch

Standard operating Procedures and Quality Assurance Manual (dated

April 1, 1986). If relevant to the proceeding, the Parties agree

that validated sampling data generated in accordance with the

QAPP(s) and reviewed and approved by EPA shall be admissible as

evidence, without objection, in any proceeding under this Decree.

Settling Private Parties shall ensure that EPA and Commonwealth

personnel and their authorized representatives are allowed access

at reasonable times to all laboratories utilized by Settling

Private Parties in implementing this Consent Decree. STI

addition, Settling Private Parties shall ensure that such

laboratories shall analyze all samples submitted by EPA pursuant

to the QAPPs for quality assurance monitoring. Settling Private

Parties shall ensure that the laboratories they utilize for the

analysis of samples taken pursuant to this Decree perform all

analyses according to accepted EPA methods. Accepted EPA methods

consist of those methods which are documented in the "U.S. EPA

Contract Laboratory Program Document No. OLM02.0 (for Inorganic

Analyses)" and the "U.S. EPA Contract Laboratory Program Document

No. OLM02.0 (for Organic Analyses)" and all revisions thereto,
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including any amendments made thereto during the course of the

implementation of this Decree. settling Private Parties shall

ensure that all laboratories they use for analysis of samples

taken pursuant to this Consent Decree participate in an EPA or

EPA-equivalent QA/QC program.

41. Upon request, Settling Private Parties shall allow

split or duplicate samples to be taken by EPA and the

Commonwealth or their authorized representatives. Settling

Private Parties shall notify EPA and the Commonwealth, as

appropriate, not less than 21 days in advance of any sample

collection activity unless shorter notice is agreed to by EPA.

In addition, EPA and the Commonwealth shall have the right to

take any additional samples that EPA or the Commonwealth deem

necessary. Upon request, EPA and the Commonwealth shall allow

the Settling Private Parties to take split or duplicate samples

of any samples taken as part of Plaintiff's oversight ar-Settling

Private Parties' implementation of the Work.

42. Settling Private Parties shall submit to EPA and

the Commonwealth two copies of the results of all validated

sampling and/or tests or other data obtained or generated by cr

on behalf of Settling Private Parties with respect to the Site

and/or the implementation of this Consent Decree unless EPA

agrees otherwise.

Commonwealth.

43. The Commonwealth shall use quality assurance,

quality control, and chain of custody procedures for all samples
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in accordance with EPA's "Interim-Guidelines and Specifications

For Preparing Quality Assurance Project Plans," December 1980,

(QAMS-005/80); "Data Quality Objectives Process for Superfund

(Interim Final Guidance)," (EPA/540/G-93/071); "EPA NEIC Policies

and Procedures Manual," May 1978, revised November 1984, (EPA

330/9-78-001-R); and subsequent amendments to such guidelines

upon notification by EPA to Settling Defendants of such

amendment. Amended guidelines shall apply only to procedures

condticted after such notification. Prior to the commencement of

any monitoring project under this Consent Decree, the

Commonwealth shall submit to EPA for approval a Quality Assurance

Project Plan ("QAPP") that in consistent with the SOW, the NCP

and the EPA Region IV Engineering Support branch Standard

Operating Procedures and Quality Assurance Manual (dated April 1,

1986). If relevant to the proceeding, the Parties agree that

validated sampling data generated-<n accordance with the%-QAPP(s)

and reviewed and approved by EPA shall be admissible as evidence,

without objection, in any proceeding under this Decree. The

Commonwealth shall ensure that EPA personnel and its authorized

representatives are allowed access at reasonable times to all

laboratories utilized by the Commonwealth in implementing this

Consent Decree. In addition, the Commonwealth shall ensure that

such laboratories shall analyze all samples submitted by EPA

pursuant to the QAPPs for quality assurance monitoring. The

Commonwealth shall ensure that the laboratories it utilizes for

the analysis of samples taken pursuant to this Decree perform all
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analyses according to accepted EPA methods. Accepted EPA methods

consist of those methods which are documented in the "U.S. EPA

Contract Laboratory Program Document No. OLM02.0 (for Inorganic

Analyses)" and the "U.S. EPA Contract Laboratory Program Document

No. OLM02.0 (for Organic Analyses)" and all revisions thereto,

including any amendments made thereto during the course of the

implementation of this Decree. The Commonwealth shall ensure

that all laboratories it uses for analysis of samples taken

pursuant to this Consent Decree participate in an EPA or EPA-

equivalent QA/QC program.

44. Upon request, the Commonwealth shall allow split

or duplicate samples to be taken by EPA and other Settling

Parties or their authorized representatives. When such a request

is made, the Commonwealth shall give the requesting Party at

least two weeks notice of the day and time of the next sampling

event. In addition, EPA and otheESiEttling Parties shall have

the right to take any additional samples that they deem

necessary. Upon request, EPA shall allow Settling Parties to

take split or duplicate samples of any samples taken as part of

the EPA's oversight of the Commonwealth's implementation of the

Work.

45. The Commonwealth shall submit to EPA two copies of

the results of all validated sampling and/or tests or other data

obtained or generated by or on behalf of the Commonwealth with

respect to the Site and/or the implementation of this Consent

Decree unless EPA agrees otherwise. All sampling results, tests,
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and/or data obtained by or on behalf of the Commonwealth that are

subject to the Open Records Act shall be available to the

Settling Parties upon request.

46. Notwithstanding any provision of this Consent

Decree, the United States hereby retains all of its information

gathering and inspection authorities and rights, including

enforcement actions related thereto, under CERCLA, RCRA and any

other applicable statutes or regulations.

XII. ACCESS

47. Commencing upon the date of lodging-of this

Consent Decree, the Commonwealth agrees, without condition,

qualification, or payment of any fee, cost, or charge, and

subject only to the health and safety plan developed pursuant to

the SOW in effect at the time access is required, to provide the

Settling Private Parties and their representatives, contractors,

and subcontractors, and the UnitedZStStes and its - -

representatives, including EPA and its contractors, access at all

reasonable times to the Site and any property to which access is

required for the implementation of this Consent Decree (to the

extent access to the property is controlled by the Commonwealth)

for the purposes of conducting any activity related to this

Consent Decree including, but not limited to:

a. Monitoring or implementing the Work;

b. Verifying any data or information submitted to

the United States;

c. Conducting investigations relating to
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contamination at or near the Site,

d. Obtaining samples;

e. Assessing the need for, planning, or

implementing additional response actions at or near the Site.

f. Inspecting and copying records, operating

logs, contracts, or other documents maintained or generated by

Settling Defendants or their agents, consistent with Section

XXVIII (RetenTion of Records); an2T

g. Assessing compliance by Settling Defendants

with this Consent Decree.

The Commonwealth may raise disputes concerning its obligations

under this Section in accordance with Section XXII (Dispute

Resolution).

48. To the extent that the Site or any other property

to which access is required for implementation of this Consent

Decree is owned or controlled by Brusns other that Settling

Defendants, Settling Defendants shall use best efforts to secure

from such persons access for Settling Defendants as well as for

the United States and its representatives, including, but not

limited to, EPA and its contractors, as necessary to effectuate

their respective obligations under this Consent Decree. For

purposes of this Paragraph, "best efforts" includes the payment

of reasonable sums of money in consideration of access. Such

access shall include, but is not limited to, acquiring the

"buffer zone," as described in the SOW. The Commonwealth shall

obtain and hold title to the buffer zone. Settling Private
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Parties shall fund the acquisition of the buffer zone as

specified in the SOW up to a total cost of $750,000. In the

event the acquisition price for the buffer zone as specified in

the SOW exceeds $750,000, the Commonwealth shall pay any amount
above $750,000. If any access required to complete the Work is
not obtained within 45 days of the date of entry of this Consent

Decree, or within 45 days of the date EPA notifies the Settling

Defendants in writing that additional access beyond that

previously secured is necessary, Settling Defendants shall

promptly notify the United States, and shall include in that

notification a summary of the steps Settling Defendants have

taken to attempt to obtain access. In the event the United

States determines that the Settling Defendants have been unable

to obtain access, the United States may, as it deems appropriate,

assist the Settling Defendants in obtaining access. Settling

Private Parties shall reimburse tUii-enited States, in accordance

with the procedures in Section XIX (Reimbursement of Response

Costs), for the costs incurred by the United States in obtaining

access, but Settling Private Parties' obligation to pay for the
buffer zone and reimburse EPA's costs hereunder shall not exceed

$750,000. In the event that the cost of paying for the buffer

zone and reimbursing EPA hereunder exceeds $750,000, the

Commonwealth shall pay all additional costs incurred for the

buffer zone or by the United States in obtaining access.
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49. Notwithstanding any provision of this Consent

Decree, the United States retains all of its access authorities

and rights, including enforcement authorities related thereto,

under CERCLA, RCRA and any other applicable statute or

regulations.

XIII. REPORTING .:fiS I

Settling Private Parties

50. In addition to any other requirement of this

Consent Decree, Settling Private Parties shall submit to EPA and

the Commonwealth during performance of the IRP two copies of

written monthly progress reports that: (a) describe the actions

which have been taken toward achieving compliance with-this

Consent Decree during the previous month; (b) include a summary

of all validated results of sampling and tests and all other data

received or generated by Settling Private Parties or their

contractors or agents in the previbus month; (c) ident all

work plans, and other plans and deliverables required by this

Consent Decree completed and submitted during the previous month;

(d) describe all actions including, but not limited to, data

collection and implementation of work plans, which are scheduled

for the next six weeks and provide other information relating to

the progress of construction, including, but not limited to,

critical path diagrams, Gantt charts and Pert charts; (e) include

information regarding percentage of completion, unresolved delays

encountered or anticipated that may affect the future schedule

for implementation of the IRP Work, and a description of efforts
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made to mitigate those delays or anticipated delays; (f) include

any modifications to the work plans or other schedules that

settling Private Parties have proposed to EPA or that have been

approved by EPA; and (g) describe all activities undertaken in

support of EPA's revised Community Relations Plan during the

previous month and those to be undertaken in the next six weeks.

Settling Private Parties shall submit these progress reports to

EPA and the Commonwealth by the tenth day of every month

following the entry of this Consent Decree until the issuance of

the Certification of Completion of the IRP. If requested by EPA,

the Parties shall also provide briefings for EPA to discuss the

progress of the Work.

51. Settling Private Parties shall notify EPA of any

material change in the schedule described in the required

progress report for the performance of any activity, including,

but not limited to, data collectiorr-and implementation nf work

plans, no later than seven days prior to the performance of the

activity.

52. Upon the occurrence of any event during

performance of the Work that Settling Private Parties are

required to report pursuant to Section 103 of CERCLA or Section

304 of the Emergency Planning and Community Right-to-Know Act

(EPCRA), or Kentucky statutory and regulatory requirements for

the notification of releases of hazardous substances, pollutants

or contaminants, Settling Private Parties shall, within 24 hours

of the onset of such event, orally notify the EPA Project
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coordinator or the Alternate EPA Project Coordinator (in the

event of the unavailability of the EPA Project Coordinator) or,

in the event that neither the EPA Project Coordinator or

Alternate EPA Project Coordinator is available, the Emergency

Response Section, Region IV, United States Environmental

Protection Agency. These reporting requirements are in addition

to the reporting required by CERCLA Section 103 or EPCRA Section

304.

- - 53. Within 20 days of the onset of such an event,

Settling Private Parties shall furnish to Plaintiff a written -

report, signed by the Settling Private Parties' Project

Coordinator, setting forth the events which occurred and the

measures taken, and to be taken, in response thereto and shall

comply with Kentucky statutory and regulatory requirements for

the notification of releases of hazardous substances, pollutants,

or contaminants. Within 30 days 6f-the conclusiouiof such an

event, Settling Private Parties shall submit a report setting

forth all actions taken in response thereto.

54. Settling Private Parties shall submit seven copies

of all plans, reports, and data required by the SOW, the IRP RD

and RA Work Plans or any other approved plans to EPA in

accordance with the schedules set forth in such plans. Settling

Private Parties shall simultaneously submit two copies of all

such plans, reports and data to the Commonwealth.
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commonwealth.

55. In addition to any other requirement of this

Consent Decree, the Commonwealth shall submit to EPA every six

months during performance of the BoRP two copies of written

progress reports that: (a) describe the actions which have been

taken toward achieving compliance with this Consent Decree during

the previous six month period; (b) include a summary of all

validated resiilts of sampling and tests and all other data

received or generated by the Commonwealth or its contractors or

agents in the previous six month period; (c) identify all work

plans, and other plans and deliverables required by this Consent

Decree completed and submitted during the previous six month

period; (d) describe all actions including, but not limited to,

data collection and implementation of work plans,- which are

scheduled for the next six month period and provide other

information relating to the progre.s-i.f construction, including,

but not limited to, critical path diagrams, Gantt charts and Pert

charts; (e) include information regarding percentage of

completion, unresolved delays encountered or anticipated that may

affect the future schedule for implementation of the BoRP Work,

and a description of efforts made to mitigate those delays or

anticipated delays; (f) include any modifications to the work

plans or other schedules that the Commonwealth has proposed to

EPA or that have been approved by EPA; and (g) describe all

activities undertaken in support of EPA's revised Community

Relations Plan during the previous six month period and those to
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be undertaken in the next six month period. The Commonwealth

shall submit these progress reports to EPA by the thirtieth day

of every six month period following the entry of this Consent

Decree until the issuance of the Certification of Completion of

the BoRP. If requested by EPA, the Parties shall also provide

briefings for EPA to discuss the progress of the Work.

56. The Commonwealth shall notify EPA of any change in

the schedule Wescribed in the required progress report frF UFir

performance of any activity, including, but not limited to, data

collection and implementation of work plans, no later than seven

days prior to the performance of the activity.

57. Upon the occurrence of any event during

performance of the Work that the Commonwealth is required to

report pursuant to Section 103 of CERCLA or Section 304 of the

Emergency Planning and Community Right-to-Know Act (EPCRA), or

Kentucky statutory and regulatory-xequirements for-the-

notification of releases of hazardous substances, pollutants or

contaminants, the Commonwealth shall, within 24 hours of the

onset of such event, orally notify the EPA Project Coordinator or

the Alternate EPA Project Coordinator (in the event of the

unavailability of the EPA Project Coordinator) or, in the event

that neither the EPA Project Coordinator or Alternate EPA Project

Coordinator is available, the Emergency Response Section, Region

IV, United States Environmental Protection Agency. These

reporting requirements are in addition to the reporting required

by CERCLA Section 103 or EPCRA Section 304.
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58. Within 20 days of the onset of such an event, the

Commonwealth shall furnish to Plaintiff a written report, signed

by the Commonwealth's Project coordinator, setting forth the

events which occurred and the measures taken, and to be taken, in

response thereto and shall comply with Kentucky statutory and

regulatory requirements for the notification of releases of

hazardous substances, pollutants, or contaminants. Within 30

days of the conclusion of such an event, the Commonwealth shall

submit a report setting forth all actions taken in response

thereto.

59. The Commonwealth shall submit seven copies of all

plans, reports, and data required by the SOW, the BoRP Work Plans

or any other approved plans to EPA in accordance with the

schedules set forth in such plans.

60. All reports and other documents submitted by

Settling Defendants to EPA (other-.tfliian the required progress

reports referred to above) which purport to document Settling

Defendants' compliance with the terms-of this Consent Decree

shall be signed by an authorized representative of the respective

Settling Defendants.

XIV. SUBMISSIONS REOUIRING AGENCY APPROVAL

Settling Private Parties.

61. After review of any plan, report or other item

which is required to be submitted for approval pursuant to this

Consent Decree, EPA, after reasonable opportunity for review and

comment by the Commonwealth, shall: (a) approve, in whole or in
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part, the submission; (b) approve-the submission upon specified

conditions; (c) modify the submission to cure the deficiencies;

(d) disapprove, in whole or in part, the submission, directing

that the Settling Private Parties modify the submission; or (e)

any combination of the above.

62. In the event of approval, approval upon

conditions, or modification by EPA, pursuant to Paragraph 61(a),

(b), or (c), Settling Private Parties shall proceed to take any

action required by the plan, report, or other item, as approved

or modified by EPA, subject only to their right to invoke the

dispute resolution procedures set forth in Section XXII with

respect to the modifications or conditions made by EPA. If such

submission has a material defect and EPA modifies the submission

to cure the deficiencies pursuant to Paragraph 61(c), EPA retains

its right to seek stipulated penalties, as provided in

Section XXIII.

63. a. Upon receipt of a notice of disapproval

pursuant to Paragraph 61, Settling Private Parties shall, within

14 days or such other time as specified by EPA in such notice,

correct the deficiencies and resubmit the plan, report, or other

item for approval. Except as provided in Paragraph 67, below,

any stipulated penalties applicable to the submission, as

provided in Section XXIII, shall accrue during the 14-day period

or otherwise specified period but shall not be payable unless the

resubmission is disapproved or modified due to a material defect

as provided in Paragraph 61.
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b. Notwithstanding the receipt of a notice of

disapproval pursuant to Paragraph 61, Settling Private Parties

shall proceed, at the direction of EPA, to take any action

required by any non-deficient portion of the submission that does

not depend upon the disapproved portion for implementation.

Implementation of any non-deficient portion of a submission shall

not relieve Settling Private Parties of any liability for

stipulated penalties under Section XXIII.

- G4. In the event that a resubmitted plan, report or

other item, or portion thereof, is disapproved by EPA, EPA may

again require the Settling Private Parties to correct the

deficiencies, in accordance with the preceding Paragraphs. EPA

shall also have the right to amend or develop the plan, report or

other item. Settling Private Parties shall implement any such

plan, report, or item as amended or developed by EPA subject only

to their right to invoke the proceAdures set forth-in Suction XXII

(Dispute Resolution).

65. If, upon resubmission, a plan, report, or item is

disapproved or modified by EPA due to a material defect, Settling

Private Parties shall be deemed to have failed to submit such

plan, report, or item timely and adequately unless Settling

Private Parties invoke the dispute resolution procedures set

forth in Section XXII (Dispute Resolution) and EPA's action is

overturned pursuant to that Section. The provisions of

Section XXII (Dispute Resolution) and Section XXIII (Stipulated

Penalties) shall govern the implementation of the Work and
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accrual and payment of any stipulated penalties during Dispute

Resolution. If EPA's disapproval or modification is upheld,

stipulated penalties shall accrue for such violation from the

date on which the initial submission was originally required, as

provided in Section XXIII (Stipulated Penalties).

66. All plans, reports, and other items required to be

submitted to EPA under this Consent Decree shall, upon approval

or modification by EPA, be enforceable under this ConsentDeciree.

In the event EPA approves or modifies a portion of a plan,

report, or other item required to be submitted to EPA under this

Consent Decree, the approved or modified portion shall be

enforceable under this Consent Decree.

67. Notwithstanding the foregoing provisions of this

Section, EPA will not unilaterally modify a deficient initial

submittal unless it has first given the Settling Private Parties

one opportunity to correct the de-timtency. Stipulated-penalties

shall not accrue during the period provided to Settling Private

Parties in this Paragraph to correct deficiencies in an initial

submittal if EPA determines that the initial submittal was made

in good faith and was timely.

Commonwealth.

68. After review of any plan, report or other item

which is required to be submitted for approval pursuant to this

Consent Decree, EPA, after reasonable opportunity for review and

comment by the Commonwealth, shall: (a) approve, in whole or in

part, the submission; (b) approve the submission upon specified
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conditions; (c)- modify the submission to cure the deficiencies;

(d) disapprove, in whole or in part, the submission, directing

that the Commonwealth modify the submission; or (e) any

combination of the above.

69. In the event of approval, approval upon

conditions, or modification by EPA, pursuant to Paragraph 68 (a),

(b), or (c), the Commonwealth shall proceed to take any action

required by the plan, report, or other item, as approved or*_

modified by EPA, subject only to its right to invoke the dispute

resolution procedures set forth in Section XXIII with respect to

the modifications or conditions made by EPA. If such submission

has a material defect and EPA modifies the submission to cure the

deficiencies pursuant to Paragraph 68(c), EPA retains its right

to seek stipulated penalties, as provided in Section XXIII-.

70. a. Upon receipt of a notice of disapproval

pursuant to Paragraph 68, the Comanwbalth shall, Twithin- 14 days

or such other time as specified by EPA in such notice, correct

the deficiencies and resubmit the plan, report, or other item for

approval. Except as provided in Paragraph 74, below, any

stipulated penalties applicable to the submission, as provided in

Section XXIII, shall accrue during the 14-day period or otherwise

specified period but shall not be payable unless the resubmission

is disapproved or modified due to a material defect as provided

in Paragraph 68.

b. Notwithstanding the receipt of a notice of

disapproval pursuant to Paragraph 68, the Commonwealth shall
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proceed, at the direction of EPA, to take any action required by

any non-doficient portion of the submission that does not depend

upon the disapproved portion f or implementation. Implementation

of any non-deficient portion of a submission shall not relieve

the Commonwealth of any liability for stipulated penalties under

Section XXIII.

71. In the event that a resubmitted plan, report or

other item, oFrportion .thereof, is disapproved by EPA, EPA may-

again require the Commonwealth to correct the deficiencies, in

accordance with the preceding Paragraphs. EPA shall also have

the right to amend or develop the plan, report or other item.

The Commonwealth shall implement any such plan, report, or item

as amended or developed by EPA subject only to the Commonwealth's

right to invoke the procedures set forth in Section XXII (Dispute

Resolution).

72. If, upon resubmission,-a plan, report, or-item is

disapproved or modified by EPA due to a material defect, the

Commonwealth shall be deemed to have failed to submit such plan,

report, or item timely and adequately unless the Commonwealth

invokes the dispute resolution procedures set forth in Section

XXII (Dispute Resolution) and EPA's action is overturned pursuant

to that Section. The provisions of Section XXII (Dispute

Resolution) and Section XXIII (Stipulated Penalties) shall govern

the implementation of the Work and accrual and payment of any

stipulated penalties during Dispute Resolution. If EPA's

disapproval or modification is upheld, stipulated penalties shall
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accrue for such violation from the date on which the initial

submission was originally required, as provided in Section XXIII

(Stipulated Penalties).

73. All plans, reports, and other items required to be

submitted to EPA under this Consent Decree shall, upon approval

or modification by EPA, be enforceable under this Consent Decree.

In the event EPA approves or modifies a portion of a plan,

report, or othffer item required to be submitted to EPA under this

Consent Decree, the approved or modified portion shall be

enforceable under this Consent Decree. -

74. Notwithstanding the foregoing provisions of this

Section, EPA will not unilaterally modify a deficient initial

submittal unless it has first given the Commonwealth an

opportunity to correct the deficiency. Stipulated penalties

shall not accrue during the period provided to the Commonwealth

in this Paragraph to correct defiieencies in an initiai-submittal

if EPA determines that the initial submittal was made in good

faith and was timely.

XV. PROJECT COORDINATORS

75. Within 15 days of entry of this Consent Decree,

Settling Defendants and EPA will notify each other, in writing,

of the name, address and telephone number of their respective

designated Project Coordinators and Alternate Project

Coordinators. If a Project Coordinator or Alternate Project

Coordinator initially designated is changed, the identity of the

successor will be given to the other Parties at least five
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working days before the change occurst unless impracticable, but

in no event later than the actual day the change is made. The

Settling Defendants' Project Coordinators shall be subject to

disapproval by EPA and shall have the technical expertise

sufficient to adequately oversee all aspects of the Work. The

Settling Defendants' Project Coordinators shall not be attorneys

for any of the Parties in this matter. Settling Defendants'

Project Coordinators may assign other representatives, including

other contractors, to serve as Site representatives for oversight

of performance of daily operations during Remedial Activities.

76. Plaintiff may designate other representatives,

including, but not limited to, EPA employees and federal

contractors and consultants, to observe and monitor the progress

of any activity undertaken pursuant to this Consent Decree.

EPA's Project Coordinator and Alternate Project Coordinator shall

have the authority lawfully vestedT--n a Remedial Project- Manager

(RPM) and an On-Scene Coordinator (OSC) by the National

Contingency Plan, 40 C.F.R. Part 300.- In addition, EPA's Project

Coordinator or Alternate Project Coordinator shall have

authority, consistent with the National Contingency Plan, to halt

any Work required by this Consent Decree and to take any

necessary response action when he/she determines that conditions

at the Site constitute an emergency situation or may present an

immediate threat to public health or welfare or the environment

due to a release or threatened release of Waste Material. EPA
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shall use its best efforts to avoid or minimize any work stoppage

ordered under this Consent Decree.

XVI. ASSURANCE OF ABILITY TO COMPLETE WORK

77. SettlinQ Private Parties. Within 30 days of entry

of this Consent Decree, Settling Private Parties shall establish

and maintain financial security of at least $18 million, in one

of the following forms:

a. A surety bond guaranteeing performance o6-fEhe

IRP Work;

b. one or more irrevocable letters-of credit;

c. A trust fund;

d. A guarantee to perform the IRP Work by one or

more parent corporations or subsidiaries, or by one or more

unrelated corporations that have a substantial business

relationship with at least one of the Settling Private Parties;

or

e. A demonstration that one or more of the

Settling Private Parties satisfies the requirements of 40 C.F.R.

S 264.143(f).

78. If the Settling Private Parties seek to

demonstrate financial assurance as set forth in Paragraph 77

through a guarantee by a third party, Settling Private Parties

shall demonstrate that the guarantor satisfies the requirements

of 40 C.F.R. 5 264.143(f). If Settling Private Parties seek to

demonstrate financial assurance by means of the corporate

guarantee or financial test pursuant to Paragraph 77.d or 77.e,
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they shall resubmit sworn statements conveying the information

required by 40 C.F.R. S 264.143(f) annually, on the anniversary

of the effective date of this Consent Decree. In the event that

EPA determines at any time that the financial assurances provided

by the Settling Private Parties pursuant to this Section are

inadequate, Settling Private Parties shall, within 30 days of

receipt of notice of EPA's determination, obtain and present to

EPA for approval one of the other forms of financial assurance

listed in Paragraph 77 of this Consent Decree. Settling Private

Parties' inability to demonstrate financial ability to complete

the IRP Work shall not excuse performance of any activities

required under this Consent Decree.

79. Obligations of the Commonwealth. DOE and DOD.

a. Pursuant to Paragraph 82.b of this Decree, in

the event of any action or occurrence after Certification of

Completion of the IRP which causesxnrrthreatens t6-caus-e- a

release of Waste Material from the Site that constitutes an

emergency situation or may present an immediate threat to public

health or welfare or the environment, the Commonwealth shall

immediately take all appropriate action to prevent, abate or

minimize such release or threat of release, and to give such

notifications as set forth in Paragraph 82.b.

b. Pursuant to Paragraph 39 of this Consent

Decree, the Commonwealth shall, after Certification of Completion

of the IRP, perform any further response actions EPA determines

are appropriate in the event that EPA's review conducted pursuant
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to Section 121(c) of CERCLA indicates that the Work is not

protective of human health or the environment.

c. Pursuant to the terms of this Paragraph, the

United States Department of Energy ("DOE") and the United States

Department of Defense ("DOD") agree to provide certain financial

assistance to the Commonwealth in particular circumstances

arising after the Certification of Completion of the IRP. The

assistance, to be described below, shall be provided by DOE and

DOD only in the following circumstances (the "Circumstances"):

(1) Emergencv ResDonse: The assistance to be

described below shall be made available by DOE and DOD in the

event of a catastrophic emergency after Certification of

Completion of the IRP which presents an immediate threat to the

public health or welfare or the environment as the result of the

release or threatened release of Waste Material from the Site

requiring appropriate action pursurnt-to Paragraph-82.b-

"Catastrophic emergency" shall mean an emergency which cannot be

prevented by due diligence on the part of the Commonwealth, such

as a natural disaster which affects the Site, including but not

limited to, an earthquake, high winds, tornado, landslide, or

forest fire. The term "catastrophic emergency" shall also

include emergencies resulting from unforeseeable human cause

which cannot be prevented by due diligence on the part of the

Commonwealth, including but not limited to, vandalism, act of

war, arson, or insurrection. The term "catastrophic emergency"

specifically does not include emergencies that are the result of
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the failure of the Commonwealth tb perform its obligations under

the Consent Decree due to lack of funds or for any other reason,

or as the result of remedy (including design and/or

implementation) failure, or the failure of 0 & M. The Parties

agree that they intend the term "catastrophic emergency" as used --

in this Section to be read strictly and narrowly, in light of the

purpose of the Parties that assistance be provided under the

terms of this Paragraph only in the event of a truly catastrophic

emergency.

(2) Periodic Review. The assistance described

below shall also be made available in the event that, after

Certification of Completion of the IRP, the Commonwealth is

required by EPA to perform further response actions under Section

X of this Consent Decree (EPA Periodic Review), and the further

response actions are the direct result of a change in performance

criteria applied to the Site, other rthan the Perf6rmance-

Standards, due to new federal regulations or policy. The

assistance described below shall not be made available in the

event that the Commonwealth is required to perform (i) any

further response actions pursuant to Section IX (Additional

Response Actions) based on any reason specified therein,

including that the Work does not meet Performance Standards or

(ii) any further response actions pursuant to Section X (EPA

Periodic Review) because EPA determines that the remedy as

designed or implemented is not sufficiently protective of human

health or the environment based on additional site-specific data.
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The Commonwealth, DOE and DOD agree that they intend that the

Circumstances under which assistance will be rendered as set

forth below are to be read strictly and narrowly.

d. Trust Fund.

(1) Within 180 days after the entry of the Consent

Decree, the Commonwealth will establish a trust under an

agreement the specific terms of which must be approved in advance

by DOE, DOD and EPA ("Trust Agreement"). The Trust shall be

administered by a trustee approved in advance by DOE, DOD and

EPA. The corpus of the Trust shall include two separate

interest-bearing accounts. One account (the "Emergency

Account"), shall be used exclusively for Work performed in

accordance with paragraph 79.c for catastrophic emergencies and

periodic reviews until completion of the IMP. The Commonwealth

shall fund the account initially with $2 million and fully fund

the account as set forth in 79.d7t3-), below. A second.account

("the Capital Account") shall be established with $3 million, to

be used to fund the cost of the FCP and any capital construction

projects required of the Commonwealth by EPA that are not

"catastrophic emergencies" or Work required pursuant to periodic

review under subparagraph c of this Paragraph. The corpus of the

Fund shall be invested in an appropriate fashion so that interest

or other appropriate return on investment is earned on the amount

placed in the Fund.

(2) If the Commonwealth is unable to establish the

Trust Agreement within 180 days of entry of this Consent Decree
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because it is unable to procure the services of-an approved

trustee within that time period (which shall include inability to

finalize the terms of the Trust Agreement with the trustee), the

Commonwealth shall promptly notify the United States, and shall

include in that notification a summary of the steps the

Commonwealth has taken to attempt to obtain a trustee. If the

United States determines that the Commonwealth has been unable to.

obtain a trustee within this time period and has made reasonable

efforts to do so, the United States may grant an appropriate

extension of time to the Commonwealth to allow it to obtain a

trustee. Whether or not the United States grants an extension to

the Commonwealth to obtain a trustee, if the Trust-Agreement is

not established within 180 days after entry of this Consent

Decree, the Commonwealth shall establish the Emergency Account

and the Capital Account with the balances required in

subparagraph 79.d.(14., plus interest on the balances thratshall

begin to accrue 180 days after entry of this Consent Decree and

stop accruing on the date the accounts are funded, at- the rate

specified for investments of the Hazardous Substances Superfund

established pursuant to Section 107 of CERCLA, 42 U.S.C. S 9607.

(3) Beginning July 1, 1996, the Commonwealth shall

add $500,000, adjusted for inflation, per fiscal year to the

Emergency Account (or $1 million, adjusted for inflation, per

Commonwealth legislative session), until a total of $7 million,

adjusted for inflation (see Subparagraph 79.m below), has been

placed into the Emergency Account by the Commonwealth. The
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Commonwealth may pay these amounts into the Emargency Account in

advance of this schedule.

Q. In the event of the occurrence of one of the

Circumstances, the Commonwealth shall use the balance of the

Emergency Account to fund the additional work before DOE and DOD

are obligated to provide any financial assistance under this

Section. If the Commonwealth performs the Work, then the

Commonwealth may be reimbursed from the Emergency Account for

costs, including in-kind services. In-kind services must be

documented in accordance with federally approved audit procedures

and approved by DOE and DOD.

f. After the Commonwealth has expended either the

amounts in the Emergency Account, or $2 million, adjusted for

inflation, whichever sum is greater, and after any other funding

which might be available to the Commonwealth for such purposes

has been expended (such as federal emergency relief fuias.or

other grants), then DOE and DOD agree to provide up to $10

million, adjusted for inflation, per Event, to fund additional

activities performed by the Commonwealth as the result of an

occurrence of the Circumstances. If the Commonwealth performs

work required as a result of the occurrence of one of the

Circumstances, documented costs incurred in performing the work

may be credited toward the Commonwealth's $2 million share. If

DOD and DOE expend $10 million, adjusted for inflation, per Event

as provided hereunder, any remaining costs will be borne by the

Commonwealth. An "Event" shall mean that body of additional work
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required an the result of an occurrence of the Circumstances. If

a single body of work is required to respond to one or more of

the Circumstances, that body of work shall be considered one

Event.

g. The Commonwealth shall be required to perform

any activities required as the result of the occurrence of the

Circumstances and neither DOD or DOE nor the Settling Private

Parties shall have an affirmative obligation to perform or fund

such activities, except as expressly required of DOD or DOE in

this Paragraph.

h. DOE and DOD shall share in any payments

required of them under this Paragraph in proportion to their

respective shares under Attachment 1 of the Settlement Agreement.

Any such assistance is subject to the availability of

appropriated funds, and is subject to the Anti-Deficiency Act.

In the event either DOE or DOD isiunable to provide assistance

because of a lack of appropriated funds, the other shall not be

obliged to fund the share of such assistance that would otherwise

be required of the Party unable to provide the funds.

i. If the Commonwealth and DOE or DOD have any

dispute about the interpretation or application of the terms of

this Paragraph, including but not limited to whether one of the

Circumstances has occurred, then the disputing parties shall

enter into the following dispute resolution process:

(1) The disputing party shall serve a written

statement of the disputed issue on the other party to the
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dispute. The other party shall serve a written response to the

disputing party within five days after actual receipt of the

disputing party's written statement.

(2) The parties to the dispute shall enter into a

good-faith informal negotiation period for at least five days,

which may be extended by agreement of the disputing parties.

(3) At the expiration of the informal negotiation

period, one or more of- the disputing parties may move the Court

to resolve the dispute. The disputing parties shall request that

the Court give expedited consideration of the dispute. The

parties shall provide the Court with written submissions, and the

parties may request an evidentiary hearing. Discovery shall be

strictly limited to the specific issues in dispute and shall be

expedited pursuant to Court order. A decision of the Court shall

be appealable to the extent provided by law.

(4) Neither DOE nor-DOD shall be requir~t to

expend funds pursuant to this Section during the dispute

resolution period.

j. The purpose of the Capital Account is to

assure adequate funding for capital construction projects that

may be required by EPA during the BoRP. The Commonwealth shall

not use the Capital Account for routine maintenance and

monitoring activities. The Commonwealth shall maintain a minimum

of $3 million, adjusted for inflation, in the Capital Account at

all times until the completion of the IMP.
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Ik. The Trust Agreement may provide that the

balance of the Emergency Account and the Capital Account may be

used by the Commonwealth to perform its obligations to implement

the FCP. The use of the Emergency Account for funding the

implementation of the FCP shall discharge all of the obligations

of DOE and DOD under this Paragraph. Monies remaining in the

accounts after Certification of Completion of the BoRP shall

revert to the Commonwealth.

1. In the event EPA determines that the

Commonwealth has substantively failed to perform any portion of

the BoRP, unless otherwise excused or modified by EPA, the

Commonwealth agrees that any funds provided by DOE or DOD

pursuant to this Paragraph shall be subject to repayment by the

Commonwealth to the United States, and DOE and DOD reserve their

rights to seek such repayment from the Commonwealth.

m. The phrase "ad'jsted for inflation"4s used in

this Section shall mean increased by the amount of the annual

increase in the "Consumer Price Index* All Items, ALt Cities,"

("Index") as published by the United States Department of Labor,

beginning upon the date of the first revision of the Index

following entry of this Consent Decree. If the Index ceases to

exist, the most similar official index in effect at the time the

adjustment for inflation is calculated shall be used.

n. The Commonwealth's inability to demonstrate

financial ability to complete the Work shall not excuse

performance of any activities required under this Consent Decree.
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XVII. CERTIFICATION OF COMPLETTON

80. ComDletion of the IRP.

a. Within 90 days after Settling Private Parties

and Settling Federal Agencies conclude that the IRP Activities

have been fully performed, the Construction Standards and

Performance Standards have been achieved, and the design and

implementation of the IRP Activities is such that the Performance

Standards are expected; under then existing conditions, to be

attained in the future, Settling Private Parties shall schedule

and conduct a pre-certification inspection to be attended by

Settling Private Parties, Settling Federal Agencies, EPA, and the

Commonwealth. If, after the pre-certification inspection, the

Settling Private Parties and Settling Federal Agencies believe

that the IRP Activities have been fully performed, the

Construction Standards and Performance Standards have been

achieved, and that the design and implementation of thiFIRP

Activities is such that the Performance Standards are expected,

under then existing conditions, to be-attained in the-future, the

Settling Private Parties shall submit a written report requesting

certification to EPA for approval, with a copy to the

Commonwealth, pursuant to Section XIV (Submissions Requiring

Agency Approval) within 30 days of the inspection. In the

report, a registered professional engineer and the Settling

Private Parties' Project Coordinator or supervising Contractor

shall state that the IRP Activities have been completed in full

satisfaction of the requirements of this Consent Decree as
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reflected in the SOW. The written report shal-include as-built

drawings signed and stamped by a professional engineer. The

report shall contain the following statement, signed by a

responsible corporate official of a Settling Private Party, the

Settling Private Parties' Project Coordinator, or the Settling

Private Parties' Supervising Contractor:

I certify under penalty of law that this document and
all attachments were prepared- under my direction or --
supervision in accordance with a system designed to

-assure that qualified personnel properly gather and -
evaluate the information submitted. Based on my
inquiry of the person or persons who manage the system,
or those persons directly responsible for gathering the
information, the information submitted is, to the best
of my knowledge and belief true, accurate, and
complete. I am aware that there are significant
penalties for submitting false information, including
the possibility of fine and imprisonment for knowing
violations.

If EPA fails to respond to the report within 120 days, the

request for Certification of Completion shall be deemed to have

been rejected and the Settling Pr3vate Parties may challenge such

rejection under Section XXII (Dispute Resolution); and the

Settling Federal Agencies may challenge such rejection pursuant

to the Memorandum of Understanding between EPA and the Settling

Federal Agencies that governs disputes related to this Consent

Decree (the "MOU"). If, after completion of the pre-

certification inspection and receipt and review of the written

report, EPA, after reasonable opportunity for review and comment

by the Commonwealth, determines that the IRP Activities or any

portion thereof have not been completed in accordance with this

Consent Decree, that the Construction Standards and Performance
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Standards havy not been achieved, or that the design and

implementation of the IRP Activities is such that the Performance

Standards are not expected, under then existing conditions, to be

attained in the future, EPA will notify Settling Private Parties,

the Commonwealth, and Settling Federal Agencies in writing of the

activities that must be undertaken to qualify for Certification

of Completion of the IRP. EPA will set forth in the notice a

schedule for performance of such activities consistent with the

Consent Decree and the SOW or require the Settling Private

Parties to submit a schedule to EPA for approval pursuant to

Section XIV (Submissions Requiring Agency Approval). Settling

Private Parties shall perform all activities described in the

notice in accordance with the specifications and schedules

established pursuant to this Paragraph, subject to their right to

invoke the dispute resolution procedures set forth in Section

XXII (Dispute Resolution).u

b. If EPA concludes, based on the initial or any

subsequent report requesting Certification of Completion, and

after a reasonable opportunity for review and comment by the.

Commonwealth, that the IRP Activities have been fully performed

in accordance with this Consent Decree, that the Construction

Standards and Performance Standards have been achieved, and that

the Performance Standards are expected, under then existing

conditions, to be attained in the future, EPA will so certify in

writing to Settling Private Parties and Settling Federal

Agencies. This certification shall constitute Certification of
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Completion of the IRP for purposes of this Consent Decree,

including, but not limited to, Section XXIV (Covenants Not to Sue

by Plaintiff). Certification of Completion of the IRP shall not

change Settling Private Parties' and Settling Federal Agencies'

remaining obligations under this Consent Decree.

81. Completion of the Remedial Action

a. Within 90 days after the Commonwealth

concludes that the BoRP Activities have been fully performed and

the Construction Standards and Performance Standards have been

achieved, the Commonwealth shall schedule and conduct a pre-

certification inspection to be attended by EPA and the

Commonwealth. If, after the pre-certification inspection, the

Commonwealth believes that the boRP Activities have been fully

performed and the Construction Standards and Performance

Standards have been achieved, it shall submit a written report

requesting certification to EPA far- approval, pursuanttho Section

XIV (Submissions Requiring Agency Approval) within 30 days of the

inspection. In the report, a registered professional engineer

and the Commonwealth's Project Coordinator or Supervising

Contractor shall state that the BoRP Activities have been

completed in full satisfaction of the requirements of this

Consent Decree as reflected in the SOW. The written report shall

include as-built drawings signed and stamped by a professional

engineer. The report shall contain the following statement,

signed by a responsible official of the Commonwealth or the

Commonwealth's Project Coordinator or Supervising Contractor:
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I certify under penalty of law that this document and
all attachments were prepared under my dfirection or
supervision in accordance with a system designed to
assure that qualified personnel properly gather and
evaluate the information submitted. Based on my
inquiry of the person or persons who manage the system,
or those persons directly responsible for gathering the
information, the information submitted is, to the best
of my knowledge and belief true, accurate, and
complete. I am aware that there are significant
penalties for submitting false information, including
the possibility of fine and imprisonment for knowing
violations.

If EPA fails to respond to the report within 120 days, the

request for Certification of Completion shall be deemed to have

been rejected and the Commonwealth may challenge such rejection

under Section XXII (Dispute Resolution). If, after completion of

the pre-certification inspection and receipt and review of the

written report, EPA determines that the BoRP Activities or any

portion thereof have not been completed in accordance with this

Consent Decree or that the Construction Standards and Performance

Standards have not been achieved,-EPA will notify the T-

Commonwealth in writing of the activities that must be undertaken

to complete the BoRP Activities and achieve the Construction

Standards and Performance Standards. EPA will set forth in the

notice a schedule for performance of such activities consistent

with the Consent Decree and the SOW or require the Commonwealth

to submit a schedule to EPA for approval pursuant to Section XIV

(Submissions Requiring Agency Approval). The Commonwealth shall

perform all activities described in the notice in accordance with

the specifications and schedules established pursuant to this

Paragraph, subject to the Commonwealth's right to invoke the
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dispute resolution procedures set forth in Section XXII (Dispute

Resolution).

b. If EPA concludes, based on the initial or any

subsequent report requesting Certification of Completion, that

the BoRP Activities have been fully performed in accordance with

this Consent Decree and that the Construction Standards and

Performance Standards have been achieved, EPA will 80 certify in

writing to the Commonwealth. This certification shall constitute

the Certification of Completion of the Remedial Action for

purposes of this Consent Decree, including, but not limited to,

Section XXIV (Covenants Not to Sue by Plaintiff). Certification

of Completion of the Remedial Action shall not affect the

Commonwealth's remaining obligations under this Consent Decree.

XVIII. EMERGENCY RESPONSE

82. a. Settlin, Private Parties. In the event of any

action or occurrence prior to Certification of Completti-o of the

IRP which causes or threatens a release of Waste Material from

the Site that constitutes an emergency situation or may present

an immediate threat to public health or welfare or the

environment, Settling Private Parties shall, subject to the

provisions of Paragraph 83, immediately take all appropriate

action to prevent, abate, or minimize such release or threat of

release, and shall immediately notify EPA's Project Coordinator

or, if the Project Coordinator is unavailable, EPA's Alternate

Project Coordinator. If neither of these persons is available,

the Settling Private Parties shall notify the EPA Emergency



-85-

Response Section, Region IV. Settling Private--arties shall take

such actions in consultation with EPA's Project Coordinator or

other available authorized EPA officer in accordance with all

applicable provisions of applicable health and safety plans,

contingency plans, and any other applicable plans or documents

developed pursuant to the SOW. In the event that Settling

Private Parties fail to take appropriate response action as

required by this Section, and EPA takes such action instead,

Settling Private Parties and Settling Federal Agencies shall

reimburse EPA for all costs of the response action which are not

inconsistent with the NCP pursuant to the procedures set forth in

Paragraph 84.c of Section XIX (Reimbursement of Response Costs)

within 90 days after being billed by EPA for such costs.

b. Commonwealth. In the event of any action or

occurrence after Certification of Completion of the IRP which

causes or threatens a release of Waste Material from tHi-.Site

that constitutes an emergency situation or may present an

immediate threat to public health or welfare or the environment,

the Commonwealth shall, subject to the provisions of Paragraph

83, immediately take all appropriate action to prevent, abate, or

minimize such release or threat of release, and shall immediately

notify EPA's Project Coordinator or, if the Project Coordinator

is unavailable, EPA'S Alternate Project Coordinator. If neither

of these persons is available, the Commonwealth shall notify the

EPA Emergency Response Section, Region IV. The Commonwealth

shall take such actions in consultation with EPA's Project
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Coordinator or other available authorized EPA-officer and in

accordance with all applicable provisions of the applicable

health and safety plans, contingency plans, and any other

applicable plans or documents developed pursuant to the SOW. In

the event that the Commonwealth fails to take appropriate

response action as required by this Section, and EPA takes such

action, the Commonwealth shall reimburse EPA for all costs of the

response action which are not inconsistent with the NCP pursuant

to the procedures set forth in Paragraph 84.c of Section XIX

(Reimbursement of Response Costs) within 90 days after being

billed by EPA for such costs.

83. Except as provided in Section XXIV (Covenants Not

to Sue by Plaintiff), nothing in the preceding Paragraphs or in

this Consent Decree shall be deemed to limit any authority of

Plaintiff and EPA to take, direct, or order all appropriate

action or to seek anorder from the-Court to protect .hwnan health

and the environment or to prevent, abate, respond to, or minimize

an actual or threatened release of Waste Material on,- at, or from

the Site. In the event that Plaintiff sues the Settling

Defendants or EPA takes administrative action against Settling

Parties other than to enforce this Consent Decree, the Settling

Parties reserve all their rights, causes of action, or defenses

arising under CERCLA or any other law.

XIX. REIMBURSEMENT OF RESPONSE COSTS

84. a. Within 120 days after entry of this Consent

Decree, Settling Private Parties and Settling Federal Agencies
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shall cause to be paid to the United States an amount equal to

the volumetric percentage attributable to the pa Minimis

Settlors, as set forth in Exhibits 1 and 4 of the Dj Minimis

Consent Decree, times $5.8 million (EPA's estimated past response

costs as of the June 30, 1992 special notice letter), plus $5

million dollars. Settling Private Parties and Settling Federal

Agencies shall also cause to be paid to the United States an

amount equal to any additional volumetric percentage attributed

to De Minimis Settlors for which payment is made to the Maxey

Flats En Minrimjs Trust pursuant to Paragraph 26 of the In Mlnimis

Consent Decree, times $5.8 million dollars, within 120 days after

such payment is made to the Maxey Flats 2 Minimis Trust. The

payments made under this Paragraph shall be in full satisfaction

of Settling Private Parties' and Settling Federal Agencies'

obligation to reimburse Past Response Costs and pay Future

Response Costs. -n-

b. Payment shall be made by Electronic Funds

Transfer ("EFT" or wire transfer) to the U.S. Department of

Justice lockbox bank, referencing United States Attorney's Office

(U.S.A.O.) file number , EPA Region IV Site/Spill ID

number "GI", and DOJ case number 90-11-2-211A. Payment shall be

made in accordance with instructions provided by EPA to the

Settling Private Parties and Settling Federal Agencies upon

execution of the Consent Decree. Any EFTs received at the U.S.

Department of Justice lockbox bank after 4:00 p.m. (eastern time)

will be credited on the next business day. The Settling Private
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Parties shall send a record of the EFT to the United States as

specified in Section XXIX (Notices and Submissions).

c. For costs incurred by the United States

pursuant to Sections XVIII and XII (Emergency Response and

Access) and Paragraph 126 of Section XXIV (Covenants Not to Sue

or Take Administrative Action by Plaintiff), EPA will invoice the

Settling Parties who are liable for such costs under this Consent

Decree. The invoice will include a summary of the costs prepared

by EIPA, including direct and indirect costs incurred by EPA and

its contractors in the form of an EPA "SCORES" report or its

equivalent. Settling Parties may request documentation which

supports items listed in the cost summary. A request for

supporting documents must be made within 30 days of receipt of an

invoice from EPA. Settling Parties shall make all payments

within 90 days of Settling Parties' receipt of each invoice,

except as otherwise provided in Paragaph 84.d. HOweve~r if

Settling Parties request documents supporting the SCORES report,

payment shall be made within 60 days after receipt of the

documents from EPA or 90 days after receipt of the invoice,

whichever is later. Settling Private Parties shall make all

payments required by this Paragraph in the form of a certified

check or checks made payable to "EPA Hazardous Substance

Superfund" and referencing Site/Spill ID I Gl and DOJ case number

90-11-2-211A. The requirement to use a certified check for

payment shall not apply to the Settling Federal Agencies or the

Commonwealth. Settling Parties shall forward payment to the
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United States Environmental Protection Agency, Region IV,

Attention: Superfund Accounting, P.O. Box 100142, Atlanta,

Georgia 30384 and shall send copies of the checks for payment to

the United States as specified to Section XXIX (Notices and

Submissions).

d. Settling Parties may contest payment of any

cost under Paragraph 84.c if they determine that EPA has made an

accounting error or it they allege that a cost item that is .

included represents costs that are inconsistent with the NCP-.

Such objection shall be made in writing within 30 aays of receipt

of the invoice or any requested supporting documents and must be

sent to the United States pursuant to Section XXIX (Notices and

Submissions). Any such objection shall specifically identify the

contested costs and the basis for objection. In the event of an

objection, the Settling Parties shall, within the 90-day period,

pay all uncontested costs to EPA i-ihhe manner describedi in

Paragraph 84.c. Simultaneously, Settling Defendants shall

establish an interest bearing escrow account in a federally-

insured bank duly chartered in the Commonwealth of Kentucky and

remit to that escrow account funds equivalent to the amount of

the contested cost. The requirement to deposit funds in an

escrow account shall not apply to the share of the contested

costs payable by the Settling Federal Agencies. Settling

Defendants shall send to the United States, as provided in

Section XXIX (Notices and Submissions), a copy of the transmittal

letter and check paying the uncontested costs, and a copy of the
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correspondence that establishes and funds the escrow account,

including, but not limited to, information containing the

identity of the bank and bank account under which the escrow

account is established, as well as a bank statement showing the

initial balance of the escrow account. Simultaneously with

establishment of the escrow account, Settling Defendants shall

initiate the dispute resolution procedures in Section XXII. If

the United States prevails in the dispute, within 5 days of the

resolution of the dispute, Settling Parties shall pay the sums

due (with accrued interest) to EPA in the manner described in

Paragraph 84.c. If Settling Defendants prevail concerning any

aspect of the contested costs, the Settling Parties shall pay

that portion of the costs (plus associated accrued interest) for

which they did not prevail to EPA in the manner described in

Paragraph 84.c, and Settling Defendants shall be disbursed any

balance of the escrow account. The- dispute resolution-procedures

set forth in this Paragraph in conjunction with the procedures

set forth in Section XXII (Dispute Resolution) shall be the

exclusive mechanisms for resolving disputes regarding the

Settling Defendants' obligation to reimburse the United States

for these costs.

e. In the event that the Settling Parties do not

make the payments required by Paragraph 84.a within 120 days of

the effective date of this Consent Decree or the payments

required by Paragraph 84.c are not made within 90 days of the

Settling Parties' receipt of the invoice, or 60 days after
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pursuant to Paragraph 84.c, whichever is later, settling Parties

which are liable for such costs shall pay interest on the unpaid

balance at the rate established pursuant to Section 107(a) of

CERCLA, 42 U.S.C. S 9607. The interest to be paid on the costs

required in Paragraph 84.a shall begin to accrue on the effective

date of the Consent Decree. The interest on costs required by

Paragraph 84.c shall begin to accrue on the date of the Settling

Parties' receipt of the bill. Interest shall accrue at the rate

specified through the date of payment. Payments of interest made

under this Paragraph shall be in addition to such other remedies

or sanctions available to Plaintiff by virtue of Settling

Parties' failure to make timely payments under this Section.

XX. INDEMNIFICATION AND INSURANCE

Settling Private Parties.

85. The United States xfSe not assume any ltability by

entering into this agreement or by virtue of any designation of

Settling Private Parties as EPA's authorized representatives

under Section 104(e) of CERCLA. Settling Private Parties hereby

indemnify, save and hold harmless the United States and its

officials, agents, employees, contractors, subcontractors, or

representatives for or from any and all claims or causes of

action arising from, or on account of, acts or omissions of

Settling Private Parties, their officers, directors, employees,

agents, contractors, subcontractors, and any persons acting on

their behalf or under their control, in carrying out activities
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pursuant to this Consent Decree, including, but not limited to,

any claims arising from any designation of Settling Private

Parties as EPA's authorized representatives under Section 104(e)

of CERCLA. Further, the Settling Private Parties agree to pay

the United States all costs the United States incurs including,

but not limited to, attorneys fees and other expenses of

litigation and settlement arising from, or on account of, claims

made against the United States-based on acts or omissions of

Settling Private Parties, their officers, directors, employees,

agents, contractors, subcontractors, and any persons acting on

their behalf or under their control, in carrying out activities

pursuant to this Consent Decree. The United States, including

the Settling Federal Agencies, ishall not be held out as a party

to any contract entered into by or on behalf of Settling Private

Parties in carrying out activities pursuant to this Consent

Decree. Neither the Settling Priate Parties nor any liqh

contractor shall be considered an agent of the United States,

including the Settling Federal Agencies.

86. Settling Private Parties waive all claims against

the United States for damages or reimbursement or for set-off of

any payments made or to be made to the United States arising from

or on account of any contract, agreement, or arrangement between

any one or more of the Settling Private Parties and any person

for performance of IRP Work on or relating to the Site,

including, but not limited to, claims on account of construction

delays. In addition, Settling Private Parties shall indemnify
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and hold harmless the United States with respect to any and all

claims for damages or reimbursement arising from or on account of

any contract, agreement, or arrangement between any one or more

of Settling Private Parties and any person for performance of IRP

Work on or relating to the Site, including, but not limited to,

claims on account of construction delays.

87. No later than 15 days before commencing any on-

site Work, Settling Private Parties shall secure, and shall-

maintain until the completion of the IRP Work, comprehensive.

general liability, occurrence-based, insurance with limits of ten

million dollars, combined single limit, naming as additional

insured the United States. No later than 15 days before

commencing any on-site IRP Work, Settling Private Parties shall

secure, and shall maintain until EPA's Certification of

Completion of the Initial Remedial Phase pursuant to Paragraph 80

of Section XVII (Certification of Completion), automobile

liability insurance with limits of $500,000, naming as additional

insured the United States. In addition, for the duration of the

IRP Work performed by Settling Private Parties, Settling Private

Parties shall satisfy, or shall ensure that their contractors or

subcontractors satisfy, all applicable laws and regulations

regarding the provision of worker's compensation insurance for

all persons performing the IRP Work on behalf of Settling Private

Parties in furtherance of this Consent Decree. Prior to

commencement of the IRP Work under this Consent Decree, Settling

Private Parties shall provide to EPA certificates of such
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insurance and a copy of each insurance policy. Settling Private
Parties shall resubmit such certificates and copies of policies

during each year of their performance of the IRP Work on the
anniversary of the effective date of this Consent Decree. If
Settling Private Parties demonstrate by evidence satisfactory to
EPA that any contractor or subcontractor maintains insurance
equivalent to that described above, or insurance covering the
same risks but in a lesser amount, then, with respect to matters
so insured by that contractor or subcontractor, Settling Private
Parties need provide only that portion of the insurance described
above which is not maintained by the contractor or subcontractor.

Commonwealth.

88. The United States does not assume any liability by
entering into this agreement or by virtue of any designation of
the Commonwealth as EPA's authorized representative under Section
104(e) of CERCLA. The Commonweal-h-iereby indemnifiee-saves and
holds harmless, to the extent not prohibited by law, the United

States and its officials, agents, employees, contractors,

subcontractors, or representatives for or from any and all claims
or causes of action arising from, or on account of, acts or
omissions of the Commonwealth, its employees, agents,

contractors, subcontractors, and any persons acting on its behalf
or under its control, in carrying out activities pursuant to this
Consent Decree, including, but not limited to, any claims arising
from any designation of the Commonwealth as EPA's authorized

representative under Section 104(e) of CERCLA. Further, the
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Commonwealth agrees to pay the United States all costs the United

States incurs including, but not limited to, attorneys fees and

other expenses of litigation and settlement arising from, or on

account of, claims made against the United States based on acts

or omissions of the Commonwealth, its employees, agents,

contractors, subcontractors, and any persons acting on its behalf

or under its control, in carrying out activities pursuant to this

Consent Decree. The United States shall not be held out as a

party to any contract entered into by or on behalf of the

Commonwealth carrying out activities pursuant to this Consent

Decree. Neither the Commonwealth nor any such contractor shall

be considered an agent of the United States.

89. The Commonwealth waives all claims against the

United States for damages or reimbursement or for set-off of any

payments made or to be made to the United States arising from or

on account of any contract, agreeuietf or arrangement between the

Commonwealth and any person for performance of Work on or

relating to the Site, including, but not limited to, claims on

account of construction delays. In addition, the Commonwealth

shall indemnify and hold harmless, to the extent not prohibited

by law, the United States with respect to any and all claims for

damages or reimbursement arising from or on account of any

contract, agreement, or arrangement with the Commonwealth and any

person for performance of Work on or relating to the Site,

including, but not limited to, claims on account of construction

delays.
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90. For the duration of the Work performed by the

Commonwealth, the Commonwealth shall satisfy, or shall ensure

that its contractors or subcontractors satisfy, all applicable

laws and regulations regarding the provision of workers'

compensation insurance for all persons performing the Work on

behalf of the Commonwealth in furtherance of this Consent Decree.

XXI. FORCE MAJEURE

91. "Force majeure," for purposes of this Consent

Decree, is defined as any event arising from causes beyond the

control of the Settling Parties or of any entity controlled by

such Settling Parties whose performance is delayed, including,

but not limited to, their contractors and subcontractors, that

delays or prevents the performance of any obligation under this

Consent Decree, despite such Settling Parties' best efforts to

fulfill the obligation. The requirement that such Settling

Parties exercise "best efforts to--ftulTfill the obligationc

includes using best efforts to anticipate any potential force

majeure event and best efforts to address the effects of any

potential force majeure event (1) as it is occurring and (2)

following the potential force majeure event, such that the delay

is minimized to the greatest extent possible. "Force Majeure"

does not include financial inability to complete the Work or a

failure to achieve the Performance Standards, or increased costs.

92. If any event occurs or has occurred that may delay

the performance of any obligation under this Consent Decree,

whether or not caused by a force majeure event, the Settling
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Party whose performance is delayed shall notify orally EPA's

Project Coordinator or, in his or her absence, EPA's Alternate

Project Coordinator or, in the event both of EPA's designated

representatives are unavailable, the Director of the Waste

Management Division, EPA Region IV, within 48 hours of when the

Settling Party first knew or should have known that the event

might cause a delay. Within five business days thereafter, the

Settling Party shall provide in writing to EPA an explanation and

description of the reasons for the delay; the obligations and

deadlines the Settling Party claims are affected by the delay;

the anticipated duration of the delay; actions taken or to be

taken to prevent or minimize the delay; a schedule for

implementation of any measures to be taken to prevent or mitigate

the delay or the effect of the delay; the Settling Party's

rationale for attributing such delay to a force majeure event if

it intends to assert such a clairri-and a statement as -to whether,

in the opinion of the Settling Party, such event may cause or

contribute to an endangerment to public health, welfare or the

environment. The Settling Party shall include with any notice

all available documentation supporting its claim that the delay

was attributable to a force majeure. The Settling Party shall

supplement this written statement with new information,

statements, or plans as they become available. Failure to comply

with the above requirements shall preclude the Settling Party

from asserting any claim of force majeure for that event.

Settling Defendants shall be deemed to have notice of a
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circumstance of which their contractors or subcontractors had or

should have had notice.

93. If EPA agrees that the delay or anticipated delay

is attributable to a force majeure event, the time for

performance of the obligations under this Consent Decree that are

affected by the force majeure event will be extended by EPA for

such time as is necessary to complete those obligations. An

extension of the time-for performance of the obligations affected

by the force majeure event shall not, of itself, extend the time

for performance of any other obligation. If EPA does not agree

that the delay or anticipated delay has been or will be caused by

a force majeure event, EPA will notify the Settling Party in

writing of-its decision. If EPA agrees that the delay is

attributable to a force majeure event, EPA will notify the

Settling Party in writing of the length of the extension, if any,

for performance of the obligationth affected by the fori6 majeure

event.

94. A Settling Defendant which invokes the dispute

resolution procedures set forth in Section XXII to dispute EPA's

determination under Paragraph 93 shall do so no later than 15

days after receipt of EPA's notice. In any such proceeding, the

Settling Defendant shall have the burden of demonstrating by a

preponderance of the evidence that the delay or anticipated delay

has been or will be caused by a force majeure event, that the

duration of the delay or the extension sought was or will be

warranted under the circumstances, that best efforts were
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exercised to avoid and mitigate the effects of the delay, and

that the Settling Defendant complied with the requirements of

Paragraphs 91 and 92, above. If the Settling Defendant carries

this burden, the delay at issue shall be deemed not to be a

violation by the Settling Defendant of the affected obligation of -

this Consent Decree identified to EPA and the Court.

XXII. DISPUTE RESOLUTION

95. a. Unless otherwise expressly provided for in this

Consent Decree, the dispute resolution procedures of this Section

shall be the exclusive mechanism available to Settling Defendants

to resolve disputes arising under or with respect to this Consent

Decree between the United States (excluding the Settling Federal

Agencies) and the Settling Defendants. The provisions of the MOU

shall govern disputes between EPA and the Settling Federal

Agencies under or with respect to this Consent Decree.

Notwithstanding the provisions of-XERCLA SS 121 and 122 42

U.S.C. SS 9621 and 9622, Settling Defendants agree that the

dispute resolution procedures of this--Section shall be the

exclusive mechanism for resolving disputes concerning the scope

of the obligations under this Consent Decree or the

implementation of this Consent Decree, and the standards,

requirements, criteria or limitations to which the remedial

action must conform, and that the only relief which will be

sought by the Settling Defendants in dispute resolution will be a

determination of the obligation in dispute and not the recovery

of civil or stipulated penalties. However, the procedures set
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forth in this Section shall not apply to actions by the United

States to enforce obligations of the Settling Defendants that

have not been disputed in accordance with this Section.

b. Notwithstanding any provision in this Consent

Decree, the following governs the serving of a Notice of Dispute

(as described in Paragraph 96) or filing a motion for judicial

review (as described in Paragraph 98.c or 99.a):

(1) A Settling Defendant may not serve a Notice of

Dispute or file a motion for judicial review concerning the

performance of ongoing, on-site Work if it is not obligated to

perform the Work in dispute, except that any Settling Defendant

may dispute EPA's Certification of Completion of the IRP and

Certification of Completion of the Remedial Action. This

provision shall not affect the Commonwealth's ability to raise

disputes regarding its access obligations under Section XII or

regarding EPA's determination concerning the need for a-

horizontal flow barrier.

(2) A Settling Defendant may not serve a Notice of

Dispute or file a motion for judicial review concerning a plan,

report, or other item that it is not obligated to submit to EPA

under this Consent Decree, except to dispute EPA approval of the

following deliverables or modifications thereof:

(a) IRP RD Work Plan or a portion thereof;

(b) IRP Sampling and Analysis Plan;

(c) IRP Health and Safety Plan;

(d) IRP Quality Assurance Project Plan;
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(e) IRP Prefinal and Finial Remedial Design reports;

(f) IRP RA Work Plan or a portion thereof;

(g) IRP Construction Health and Safety Plan;

(h) IRP Construction Quality Assurance Plan;

(i) IRP Construction Management Plan;

(j) Deliverables associated with the horizontal flow

barrier that are required within the ten years

after Certification of Completion of the IRP;

(k) IMP Work Plan;

(1) IMP Sampling and Analysis Plan;

(m) IMP Quality Assurance Plan;

(n) IMP Health and Safety Plan;

(o) FCP Work Plan;

(p) FCP Sampling and Analysis Plan;

(q) FCP Health and Safety Plan;

(r) FCP Quality Assuran iw-Trojec'; Plan;

(s) FCP Prefinal and Final Remedial Design reports;

(t) FCP RA Work Plan;

(u) FCP Construction Health and Safety

Plan/Contingency Plan;

(v) FCP Construction Management Plan;

(w) FCP Construction Quality Assurance Plan.

96. Any dispute which arises under or with respect to

this Consent Decree shall in the first instance be the subject of

informal negotiations between the parties to the dispute,

including any affected Settling Defendant. The dispute shall be
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considered to have arisen when one Settling Defendant sends the

other Parties written notice of the dispute (Notice of Dispute).

The Settling Defendant who serves the Notice of Dispute shall be

called the "disputing Settling Defendant." The period for

informal negotiations shall not exceed 20 days from the time the

dispute arises, unless EPA and the disputing Settling Defendant

agree in writing to extend the time period. A Settling Defendant

may not serve a Notice- of Dispute contesting EPA approval of a

deliverable listed in Paragraph 95.b, or a modification thereof,

unless the Notice of Dispute is served within 15 days of EPA

approval.

97. a. In the event that the disputing Settling

Defendant and EPA cannot resolve a dispute by informal

negotiations under the preceding Paragraph, then the position

advanced by EPA shall be considered binding unless, within 10

days after the conclusion of the 1iiRirmal negotiation period, the

disputing Settling Defendant invokes the formal dispute

resolution procedures of this Section-by serving on EPA and the

other Settling Parties a written Statement of Position on the

matter in dispute, including, but not limited to, any factual

data, analysis, argument, or opinion supporting that position and

any supporting documentation relied upon by the disputing

Settling Defendant. The Statement of Position shall specify the

disputing Settling Defendant's position as to whether formal

dispute resolution should proceed under Paragraph 98 or 99.
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b. Within 14 days after receipt of the disputing

Settling Defendant's Statement of Position, EPA will serve on the

disputing Settling Defendant and all other Settling Parties its

Statement of Position, including, but not limited to, any factual

data, analysis, argument, or opinion supporting that position and

all supporting documentation relied upon by EPA. EPA's Statement

of Position shall include a statement as to whether formal

dispute resolution should proceed under Paragraph 98 or 99.

Within 14 days after receipt of the disputing Settling

Defendant's Statement of Position, any other Settling Defendant

may serve on EPA and the disputing Settling Defendant a Statement

of Position, including but not limited to any factual data,

analysis, argument, or opinion supporting its position, and all

supporting documentation.

c. If there is disagreement between EPA and the

disputing Settling Defendant as t6-7hether dispute resunution

should proceed under Paragraph 98 or 99, the parties to the

dispute shall follow the procedures set forth in the Paragraph

determined by EPA to be applicable. However, if a Settling

Defendant ultimately appeals to the Court to resolve the dispute,

the Court shall determine which paragraph is applicable in

accordance with the standards of applicability set forth in

Paragraphs 98 and 99.

98. Formal dispute resolution for disputes pertaining

to the selection or adequacy of any response action and all other

disputes that are accorded review on the administrative record
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under applicable principles of administrative law shall be

conducted pursuant to the procedures set forth in this Paragraph.

For purposes of this Paragraph, the adequacy of any response

action includes, without limitation: (1) the adequacy or
appropriateness of plans, procedures to implement plans, or any

other items requiring approval by EPA under this Consent Decree;
and (2) the adequacy of the performance of response actions taken
pursuant to this Consent Decree. Nothing in this Consent Decree
shall be construed to allow any dispute under this Consent Decree

by Settling Parties regarding the validity of the ROD's

provisions.

a. An administrative record of the dispute shall

be maintained by EPA and shall contain all Statements of

Position, including supporting documentation, submitted pursuant

to this Paragraph. When appropriate, EPA may allow a Settling

Defendant to submit a supplementa-2g Statement of Positicr or the

Settling Federal Agencies to submit statements or other

documents.

b. The Director of the Waste Management Division,

EPA Region IV, will issue a final administrative decision

resolving the dispute based on the administrative record

described in Paragraph 98.a. This decision shall be binding upon

the Settling Defendants, subject only to the right to seek

judicial review pursuant to Paragraph 98.c and 98.d.

c. Any administrative decision made by EPA

pursuant to Paragraph 98.b shall be reviewable by this Court,
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provided that a motion for judicial review is filed by a Settling

Defendant with the Court and served on all Settling Parties and

EPA within 10 days of receipt of EPA's decision. The motion for

judicial review shall include a description of the matter in

dispute, the efforts made by the Parties to resolve it, the

relief requested, and the schedule, if any, within which the

dispute must be resolved to ensure orderly implementation of this

Consent Decree. The United States and any other Settling

Defenidant may file a response to the motion for judicial review.

d. In proceedings on any dispute governed by this

Paragraph, the Settling Defendant(s) disputing EPA's decision

shall have the burden of demonstrating that the decision of the

Waste Management Division Director is arbitrary and capricious or

otherwise not in accordance with law. Judicial review of EPA's

decision shall be on the administrative record compiled pursuant

to Paragraph 98.a.

99. Formal dispute resolution for disputes that

neither pertain to the selection or adequacy of any response.

action nor are otherwise accorded review on the administrative

record under applicable principles of administrative law shall be

governed by this Paragraph.

a. Following receipt of the Settling Defendants'

Statement of Position submitted pursuant to Paragraph 97, the

Director of the Waste Management Division, EPA Region IV, will

issue a final decision resolving the dispute. The Waste

Management Division Director's decision shall be binding on the



-106-

Settling Defendants unless, within ten days of receipt of the

decision, a Settling Defendant files with the Court and serves on

the Parties a motion for judicial review setting forth the matter

in dispute, the efforts made by the Parties to resolve it, the

relief requested, and the schedule, if any, within which the

dispute must be resolved to ensure orderly implementation of the

Consent Decree. The United States or any other Settling

Defendant may file a response to the Settling Defendant's motion

for judicial review.

b. Notwithstanding Paragraph A of Section I

(Background) of this Consent Decree, judicial review of any

dispute governed by this Paragraph shall be governed by

applicable provisions of law.

100. a. The invocation of the dispute resolution

procedures of this Section shall not extend, postpone, or affect

in any way any obligation of the -ft~Eing Parties under -this

Consent Decree not directly in dispute, unless EPA or the Court

agrees otherwise. Stipulated penalties related to the disputed

obligation shall continue to accrue but payment shall be stayed

pending resolution of the dispute as provided in Paragraph 117.

Notwithstanding the stay of payment, stipulated penalties shall

accrue from the first day of noncompliance with any applicable

provision of the Consent Decree, except as provided in Paragraphs

67, 74, or 100.b.
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b. When a Settling Defindant serves a Notice of

Dispute or files a motion for judicial review contesting EPA

approval of a deliverable listed in Paragraph 95 or a

modification thereof that the Settling Defendant is not obligated

to submit to EPA, EPA shall extend by the length of the dispute

any deadline that depends on approval of the disputed portions of

the deliverable or modification. Unless such Settling Defendant

prevails in the dispute, such Settling Defendant shall be liable

for stipulated penalties applying to the disputed deliverable or

modification as set forth in Section XXIII as if it were

obligated to submit the deliverable or modification and had

failed to do so, except that stipulated penalties shall begin to

accrue on the date such Settling Defendant served the Notice of

Dispute or filed the motion for judicial review, whichever is

earlier, and stop accruing on the date the dispute is withdrawn

or otherwise concluded. -

101. The sole procedures for determining the relative

responsibility of the Settling Parties to pay for additional

response actions performed under Section IX (Additional Response

Actions) during the first 10 years after Certification of

Completion of the IRP are found at Paragraph 34 of Section IX.

102. The sole procedures for determining the

responsibility of the United States Department of Energy and the

United States Department of Defense to provide certain financial

assistance to the Commonwealth under Section XVI (Assurance of
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Ability to Complete Work) are found at Paragraph 79.i of Section

XVI.

103. Except as otherwise provided in Paragraphs 101

and 102, enforcement of the Consent Decree by a Settling Party

against another Settling Party or resolution of a dispute between

one or more Settling Parties regarding their respective

obligations under the Consent Decree are governed by Section XXXI

(Retention of Jurisdiation) and general principles of law.

OXXIII. SIPLTE PE NA LTIES

Settling Private Parties. -

104. Settling Private Parties shall be liable for

stipulated penalties in the amounts set forth in Paragraphs 105-

107 to the United States for failure to comply with the

requirements of this Consent Decree specified below, unless

excused under Section XXI (Force Majeure). The Commonwealth may

instead be liable to the United States for the stipulated

penalties set forth in Paragraphs 105-107 as provided in

Paragraph 100.b of Section XXII (Dispute Resolution).

"Compliance" by Settling Private Parties shall include completion

of the IRP Work under this Consent Decree or any work plan or

other plan approved under this Consent Decree for IRP Work

identified below in accordance with all applicable requirements

of law, this Consent Decree, the SOW, and any plans or other

documents approved by EPA pursuant to this Consent Decree and

within the specified time schedules established by and approved

under this Consent Decree.
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105. a. The following stipulated penalties shall be

payable per violation per day by the Settling Private Parties or

the Commonwealth to the United States for any noncompliance

identified in subparagraph 105.b below:

Penalty Per Violation Per Day Period of Noncompijance

S1,000 1st through 14th day

$3,000 15th through 30th day

$5,000 31st day and beyond

b. Failure to timely or adequately comply with

the following requirements of this Consent Decree:

(1) Submittal and, if necessary, modification

of any and all draft and final IRP RD and RA Work Plans;

(2) Submittal and, if necessary, modification

of the final IRP Remedial Design report;

(3) Hiring a Supervising Contractor.

106. a. The following 4tipulated penalties Stall be

payable per violation per day by Settling Private Parties or the

Commonwealth to the United States for--any noncompliance

identified in subparagraph 106.b, below:

Penalty Per Violation Per Day Period of Noncompliance

$500 1st through 14th day

$1,000 15th through 30th day

$2,500 31st day and beyond

b. Failure to timely or adequately comply with

the following requirements of this Consent Decree:
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(1) Submittal of and, if necessary,

modification of, any IRP RD and RA deliverables not identified in

Paragraph 105.b;

(2) Payment of all monies required to be paid

pursuant to Section XIX (Reimbursement of Response Costs);

(3) Submittal and, if necessary, modification

of any Work Plans for further response actions pursuant to

Sections IX and X (Add-itional Response Actions and EPA Periodic

Review), hereof;

(4) Failure to achieve any other major

scheduled milestones identified under the approved IRP RA Work

Plan.

107. Settling Private Parties or the Commonwealth

shall be liable for stipulated penalties of $250 per violation

for each day of non-compliance with requirements of this Consent

Decree or the SOW, other than those-specified in the pr-tor

subparagraphs, which are due by a deadline approved by EPA.

Commonwealth.

108. The Commonwealth shall be liable for stipulated

penalties in the amounts set forth in Paragraphs 109-111 to the

United States for failure to comply with the requirements of this

Consent Decree specified below, unless excused under Section XXI

(Force Majeure). Settling Private Parties may instead be liable

to the United States for the stipulated penalties set forth in

Paragraphs 109-111 as provided in Paragraph l00.b of Section XXII

(Dispute Resolution). "Compliance" by the Commonwealth shall
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include completion of the BoRP Work and Commonwealth IRP

obligations under this Consent Decree or any work plan or other

plan approved under this Consent Decree for BoRP Work or

Commonwealth IRP Obligations identified below in accordance with

all applicable requirements of law, this Consent Decree, the SOW,

and any plans or other documents approved by EPA pursuant to this

Consent Decree and within the specified time schedules

established by and approved under this Consent Decree.

109. a. The following stipulated penalties shall be

payable per violation per day by the Commonwealth or the Settling

Private Parties to the United States for any noncompliance

identified in Subparagraph 109.b below:

Penalty Per Violation Per Day Period of Noncompliance

$1,000 1st through 14th day

$3,000 15th through 30th day

$5,000 -!-31st day and beyond-

b. Failure to timely or adequately comply with

the following requirements of this Consent Decree:

(1) Submittal and, if necessary, modification

of any and all draft and final BoRP work plans;

(2) Hiring of a Supervising Contractor or

designating an agency or employee(s) to serve the equivalent

function;

(3) Providing access as required by

Section XII.
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110. a. The following stipulated penalties shall be

payable per violation per day by the Commonwealth or the Settling

Private Parties to the United States for any noncompliance

identified in subparagraph 110.b, below:

Penalty Per Violation Per Day Period of Noncompliance

$500 1st through 14th day

$1,000 15th through 30th day

$2,500 31st day and beyond

b. Failure to timely or adequately comply with

the following requirements of this Consent Decree:

(1) Submittal of and, if necessary,

modification of, any deliverables identified in the EPA-approved

BoRP work plans;

(2) Recording of Consent Decree and Notice in

Registry of Deeds and notifying EPA of property transfers;

(3) Submittal ?2d_, if necessary, mod-if ication

of any work plans for further response actions pursuant to

Sections IX and X (Additional Response Actions and EPA Periodic

Review), hereof.

(4) Failure to achieve any other major

scheduled milestones identified under the approved BoRP work

plans.

(5) Timely establishment of the Trust Fund

required by Paragraph 79.

111. The Commonwealth or the Settling Private Parties

shall be liable for stipulated penalties of $250 per violation
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for each day of non-compliance with requirements of this Consent

Decree or the SOW, other than those specified in the prior

subparagraphs, which are due by a deadline approved by EPA.

112. The penalty amounts set forth in paragraphs 109 -

111 above shall be increased annually, beginning in January of

the year following entry of the Consent Decree, by the amount of

annual increase in the "Consumer Price Index, All Items, All

Cities," as published by the United States Department of Labor,

or, if the Consumer Price Index does not exist, the most similar

official index in effect at the time the penalties are imposed.

Settlincg Defendants

113. All penalties imposed by this Section shall begin

to accrue on the day after complete performance is due or the day

a violation occurs, and shall continue to accrue through the

final day of the correction of the noncompliance. Nothing herein

shall prevent the simultaneous acclaw1 of separate penal-ties for

separate violations of this Consent Decree.

114. Following EPA's determination that a Settling

Defendant has failed to comply with a requirement of this Consent

Decree, EPA may give the Settling Defendant written notification

of the same and describe the noncompliance. EPA may send the

Settling Defendant a written demand for the payment of the

penalties. However, penalties shall accrue as provided in the

preceding Paragraph regardless of whether EPA -has notified the

Settling Defendant of a violation.
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115. All penalties owea to the United States under

this Section shall be due and payable within 30 days of a

Settling Defendant's receipt from EPA of a demand for payment of

the penalties, unless the Settling Defendant invokes the Dispute

Resolution procedures under Section XXII (Dispute Resolution).

All payments under this Section shall be paid by certified check

made payable to "EPA Hazardous Substances Superfund," shall be

mailed to

U.S. Environmental Protection Agency
Region IV
Attention: Superfund Accounting
P.O. Box 100142
Atlanta, Georgia 30384

and shall reference the EPA Region IV Site/Spill ID number (which

is "G1" for this Site) and DOJ Case Number 90-11-2-211A. Copies

of checks paid pursuant to this Section, and any accompanying

transmittal letters, shall be sent to the United States as

provided in Section XXIX (Notices7aiid Submissions).

116. The payment of penalties shall not alter in any

way Settling Defendants' respective obligations to complete the

performance of the Work required under this Consent Decree.

117. Penalties shall continue to accrue as provided in

Paragraph 113 during any dispute resolution period, but need not

be paid until the following:

a. If the dispute is resolved by agreement or by

a decision of EPA that is not appealed to this Court, accrued

penalties determined to be owing shall be paid to EPA within 15

days of the agreement or the receipt of EPA's decision or order;
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*b. If the dispute is appealed to this Court and

the United States prevails in whole or in part, Settling

Defendants shall pay all accrued penalties determined by the

Court to be owed to EPA within 60 days of receipt of the Court's

decision or order, except as provided in subparagraph c below.

C. If the District Court's decision is appealed

by any Party, Settling Defendants shall pay all accrued penalties

determined by the District Court to be owing to the United States

into an interest-bearing escrow account within 60 days of receipt

of the Court's decision or order. Penalties shall be paid into

this account as they continue to accrue, at least every 60 days.

Within 15 days of receipt of the final appellate court decision,

the escrow agent shall pay the balance of the account to EPA or

to Settling Defendants to the extent that they prevail.

118. a. If Settling Defendants fail to pay stipulated

penalties when due, the United States may institute praceedings

to collect the penalties, as well as interest. Settling

Defendants shall pay interest on the unpaid balance, which shall

begin to accrue on the date of demand made pursuant to Paragraph

114 at the rate established pursuant to Section 107(a) of CERCLA,

42 U.S.C. S 9607.

b. Nothing in this Consent Decree shall be

construed as prohibiting, altering, or in any way limiting the

ability of the United States to seek any other remedies or

sanctions available by virtue of Settling Defendants' violation

of this Decree or of the statutes and regulations upon which it
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is based, including, but not limited to, penalies pursuant to

Section 122(1) of CERCLA.

C. EPA may, in its Unreviewable discretion,

forgive all or a portion of any stipulated penalties which accrue

pursuant to this Section, considering the good faith efforts of

the respective Settling Parties to comply, or such other factors

as EPA deems appropriate.

119. No payments Dade under this Section which are

penalties under Section 169 of the Internal Revenue Code shall be

tax deductible for federal tax purposes.

XXIV. COVENANTS NOT TO SUE OR TAKE ADMINISTRATIVE ACTION BY
PLAINTIFE

120. a. Settlin- Private Parties and SettlincqFederal

Agencies. In consideration of the actions that will be performed

and the payments that will be made by the Settling Private

Parties and Settling Federal Agencies under the terms of the

Consent Decree, -and-except as specifically provided in Paragraphs

122 and 124 of this Section, the United States covenants not to

sue or to take administrative action against Settling Private

Parties, and EPA covenants not to take administrative action

against Settling Federal Agencies, pursuant to Sections 106 and

107(a) of CERCLA relating to the Site. With respect to liability

for Past Response Costs, Future Response Costs, IRP Remedial

Design, IRP Activities, additional response actions required

pursuant to Sections IX and XII (Additional Response Actions and

Access), BoRP Remedial Design, BoRP Activities, Commonwealth IRP

Obligations, and 0 & M, these covenants not to sue or take
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administrative action shall take effect upon receipt by EPA of

the payments required by Section XIX (Reimbursement of Response

costs). With respect to all other liability under Sections 106

and 107(a) of CERCLA relating to the Site., these covenants not to

sue or take administrative action shall take effect upon

Certification of Completion of Remedial Action pursuant to

Paragraph 81 of Section XVII. These covenants not to sue or take

administrative action are conditioned upon the complete and

satisfactory performance by Settling Private Parties and Settling

Federal Agencies of their obligations under this Consent Decree.

These covenants not to sue or take administrative action extend

only to the Settling Private Parties and Settling Federal

Agencies and do not extend to any other person.

b. Commonwaalth. In consideration of the actions

that will be performed by the Commonwealth under the terms of the

Consent Decree, and except as spei-fically provided izieParagraphs

122 and 124 of this Section, the United States covenants not to

sue or to take administrative action against the Commonwealth

pursuant to section 106 of CERCLA relating to the Site for

performance of IRP Work and BoRP Work upon Certification of

Completion of the Remedial Action. These covenants not to sue

are conditioned upon the complete and satisfactory performance by

the Commonwealth of its obligations under this Consent Decree.

These covenants not to sue extend only to the Commonwealth and do

not extend to any other person.
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121.- United States Pre-Certification Reservations.

Notwithstanding any other provision of this Consent Decree, the

United States reserves, and this Consent Decree is without

prejudice to, the right to institute proceedings in this action

or in a new action or to issue an administrative order seeking to

compel Settling Private Parties or Settling Federal Agencies (1)

to perform further response actions relating to the Site or (2)

to reimbrse the United States for additional costs of response

if, prior to Certification of Completion of the IRP:

(1) conditions at the Site, previously unknown to EPA

are discovered, or

(2) information, previously unknown to EPA, is

received, in whole or in part,

and these previously unknown conditions or information, together

with any other relevant information, indicate that performance of

the IRP Work is not protective of-1human health or the -

environment.

122. United States' Post-Certification Reservations.

a. Settling Private Parties and Settling Federal

Agencies. Notwithstanding any other provision of this Consent

Decree, the United States reserves, and this Consent Decree is

without prejudice to, the right to institute proceedings in this

action or in a new action or to issue an administrative order

seeking to compel Settling Private Parties and Settling Federal

Agencies (1) to perform further response actions relating to the

Site or (2) to reimburse the United States for additional costs
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of response if, subsequent to Certification of_Completion of the

IRP:

(1) conditions at the Site, previously unknown to EPA

are discovered, or

(2) information, previously unknown to EPA, is

received, in whole or in part,

and these previously unknown conditions or information, together

with other relevant information, indicate that performance of the

IRP Work is not protective of human health or the environment.

b. Comonwealth. Notwithstanding any other

provision of this Consent Decree, the United States reserves, and

this Consent Decree is without prejudice to, the right to

institute proceedings in this action or in a new action or to

issue an administrative order seeking to compel the Commonwealth

to perform further response actions relating to the Site if,

subsequent to Certification of Completion of the RemedtL Action:

(1) conditions at the Site, previously unknown to EPA

are discovered, or

(2) information, previously unknown to EPA, is

received, in whole or in part,

and these previously unknown conditions or this information

together with other relevant information indicate that

performance of the Work is not protective of human health or the

environment.

123. For purposes of Paragraph 121, the information

and the conditions known to EPA shall include only that
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information and those conditions set forth in the Record of

Decision for the Site and the administrative record which serves

as a basis for the Record of Decision. For purposes of Paragraph

122.a, the information and the conditions known to EPA shall

include only that information and those conditions set forth in

the Record of Decision, the administrative record which serves as

the basis for the Record of Decision, and any information

received by EPA pursuant to the requirements of this Consent

Decree prior to Certification of Completion of the IRP. For

purposes of Paragraph 122.b, the information and the conditions

known to EPA shall include only that information and those

conditions set forth in the Record of Decision, the

administrative record which-serves as the basis for the Record of

Decision, and any information received by EPA pursuant to the

requirements of this Consent Decree prior to Certification of

Completion of Remedial Action. .

124. General Reservations of Rights. The covenants

not to sue or take administrative action set forth above do not

pertain to any matters other than those expressly specified in

Paragraph 120.a and 120.b. The United States reserves, and this

Consent Decree is without prejudice to, all rights against

Settling Parties with respect to all other matters, including but

not limited to, the following:

a. claims based on a failure by Settling Parties

to meet a requirement of this Consent Decree;



-121-

b. liability arising from thepast, present, or

future disposal, release, or threat of release of Waste Materials

outside of the combined area of the Site and the contiguous area

within which Site-derived contaminants exist an evidenced in the

administrative record which serves as a basis for the remedy

selection decision for the Site;

C. liability for damages for injury to,

destruction of, or lots of natural resources for which there are.-

United States natural resources trustees;

d. liability for response costs that have been or

may be incurred by the United States Department of the Interior

or the United States Department of Agriculture in their role as a

natural resources trustee;

e. criminal liability; and

f. liability for violations of federal or state

law which occur during or after the implementation of ijeo

Remedial Activities.

125. The United States reserves, and this-Consent

Decree is without prejudice to, all rights against the

Commonwealth for recovery of response costs related to the Site

that the United States has incurred and will incur in the future.

126. In the event EPA determines that Settling

Defendants have failed to implement any provisions of the work in

an adequate or timely manner, EPA may perform any and all

portions of the Work as EPA determines necessary. Settling

Defendants may invoke the procedures set forth in Section XXII
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(Dispute Resolution) to dispute EPA's determination that the

settling Defendants failed to implement a provision of the Work

in an adequate or timely manner as arbitrary and capricious or

otherwise not in accordance with law. Such disputes shall be

resolved on the administrative record. If EPA performs the IRP

Work or any portion thereof, the Settling Private Parties and

Settling Federal Agencies shall reimburse the United States for

costs incurred by the United Status in performing the IRP Work

pursuant to this Paragraph in accordance with the payment

procedures set forth in Paragraph 84.c of Section XIX

(Reimbursement of Response Costs). If EPA performs the BoRP Work

or any portion thereof, the Commonwealth shall reimburse the

United States for costs incurred by the United States in

performing the BoRP Work pursuant to this Paragraph in accordance

with the payment procedures set forth in Paragraph 84.c of

Section XIX (Reimbursement of Response Costs).

127. Notwithstanding any other provision of this

Consent Decree, the United States retains all authority and

reserves all rights to take any and all response actions -

authorized by law.

XXV. COVENANTS BY SETTLING DEFENDANTS

128. a. Settling Defendants hereby covenant not to sue

and agree not to assert any claims or causes of action against

the United States with respect to the Site or this Consent

Decree, including, but not limited to, any direct or indirect

claim for reimbursement from the Hazardous Substance Superfund
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(established pursuant to the Internal Revenue_.CQde, 26 U.S.C.

S9507) through CERCLA Sections 106(b)(2), 111, 112, 113 or any

other provision of law or any claims arising out of response

activities at the Site. The Settling Defendants reserve, and

this Consent Decree is without prejudice to, actions against the

United States based on negligent actions taken directly by the

United States (not including oversight or approval of the

Settling Defendants' plans or activities) after entry of this

Consent Decree that are brought pursuant to any statute other

than CERCLA and for which the waiver of sovereign immunity is

found in any statute other than CERCLA. Settling Defendants also

reserve, and this Consent Decree is without prejudice to, actions

against the Hazardous Substances Superfund for reimbursement of

costs incurred by the Settling Defendants as a result of

performing obligations not imposed on them by the terms of this

Consent Decree, if those obligations have been perforie-d in

compliance with an administrative order issued under Section 106

of CERCLA after entry of this Consent-Decree. Nothing in this

Consent Decree shall be deemed to constitute preauthorization of

a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. S

9611, or 40 C.F.R. S 300.700(d).

b. The covenants not to sue and reservations

between Settling Private Parties and Settling Federal Agencies

contained in Sections 5 and 7 of the Settlement Agreement are

incorporated by reference herein and are made an enforceable part

of this Consent Decree.
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C. In consideration of the payments made,

obligations undertaken, and covenants provided by the Settling

Private Parties and Settling Federal Agencies under this Consent

Decree, the Commonwealth covenants not to sue Settling Private

Parties and Settling Federal Agencies for any and all civil

liability pursuant to CERCLA, state law, and common law relating

to the Site, including any liability for Past Response Costs,

Future Response Costs,- BORP Work, response costs previously

incurred by the Commonwealth, natural resource damage claims of

the Commonwealth (which shall not affect any rights the United

States may have as a natural resource trustee), and response

costs which are incurred by the Commonwealth to perform its

obligations under Sections IX, X, XII, XVII, XVIII, XX, XXVIII,

and XXXIII (Additional Response Actions, EPA Periodic Review,

Access, Certification of Completion, Emergency Response,

Indemnification and Insurance, Retention of Records, ant..

Community Relations). The Commonwealth further covenants not to

sue the Settling Private Parties or Settling Federal Agencies for

civil liability, if any, arising from their conduct prior to

entry of the Consent Decree relative to the Site under the AEA,

the Resource Conservation and Recovery Act, the Safe Drinking

Water Act, the Solid Waste Disposal Act, the Clean Water Act, the

Clean Air Act (all as amended) or any state law or regulation

implementing such federal statutes or covering the same Waste

Materials or media as such federal statutes. The covenant by the

Commonwealth is subject to the following reservations: (1) any
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disputes raised under Paragraphs 101, 102 or 103 of this Consent

Decree or raised in any of the procedures referred to in those

Paragraphs; (2) actions against the Settling Private Parties or

Settling Federal Agencies as a result of paying for or performing

obligations not imposed on the Commonwealth by the terms of this

Consent Decree (other than payment of Past Response Costs or

Future Response Costs); and (3) actions by the Commonwealth

against U.S. Ecology specifically to resolve disputes under or to

enforce the Agreed Order of Settlement dated July 7, 1994 in U.s

Ecoloyv. Inc. v. Bradley, Case No. 88-72, and entered in the

United States District Court for the Eastern District of

Kentucky, Frankfort Division, on July 14, 1994. This covenant

not to sue is conditioned upon compliance by Settling Private

Parties and Settling Federal Agencies with their respective

obligations under this Consent Decree.

d. In consideratibn of the obligationstzndertaken

and covenants provided by the Commonwealth under this Consent

Decree, the Settling Private Parties and Settling Federal

Agencies covenant not to sue the Commonwealth for any and all

civil liability under Sections 107 or 113 of CERCLA, state law,

and common law relating to the Site, including any liability for

Past Response Costs, Future Response Costs, IRP Work, response

costs previously incurred by the Settling Private Parties or

Settling Federal Agencies, and response costs which are incurred

by the Settling Private Parties or Settling Federal Agencies to

perform their respective obligations under Sections IX, X, XII,
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XVII, XVIII, XX, XXvIII, and XXXIII (Additional Response Actions,

Periodic Review, Access, Certification of Completion, Emergency

Response, Indemnification and Insurance, Retention of Records,

and Community Relations). The covenants by Settling Private

Parties and Settling Federal Agencies are subject to the

following reservations: (1) any disputes raised under Paragraph

101, 102 or 103 of this Consent Decree, or raised in any of the

procedures referred to in those Paragraphs; (2) actions against

the Commonwealth as a result of the Settling Private Parties or

the Settling Federal Agencies paying for or performing

obligations not imposed on them by the terms of this Consent

Decree; (3) actions against the Commonwealth by the United States

on behalf of DOE and DOD to recover amounts expended by them

pursuant to Paragraph 79; and (4) actions by U.S. Ecology against

the Commonwealth specifically to resolve disputes under or to

enforce the Agreed Order of Settkiemnt dated July 7, 1t14 in U.S.

Ecology. Inc. v. Bradley, Case No. 88-72, and entered in the

United States District Court for the Eastern District of

Kentucky, Frankfort Division, on July 14, 1994. This covenant

not to sue is conditioned upon compliance by the Commonwealth

with its obligations under this Consent Decree.

e. With respect to any of the claims reserved in

this Paragraph, in the Settlement Agreement, or in Section XXIV

(Covenants Not to Sue or Take Administrative Action by

Plaintiff), each Settling Party agrees not to assert the running

of any statute of limitations, laches, or similar bars or
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defenses to any action arising out of or related to the Site

filed against it by another Settling Party or by EPA; provided,

however, that any Settling Party may assert such a defense that

was available to it on the date of lodging of this Consent Decree

and has not been tolled by agreement of the Parties.

XXVI. EFFECT OF SETTLEMENT. CONTRIBUTION PROTECTION

129. Nothing in this Consent Decree shall be construed

to create any rights in, or grant any cause of action to, any

person not a Party' to this Consent Decree. The preceding

sentence shall not be construed to waive or nullify any rights

that any person not a signatory to this decree may have under

applicable law. Each of the Parties expressly reserves any and

all rights (including, but not limited to, any right to

contribution), defenses, claims, demands, and causes of action

which each Party may have with respect to any matter,

transaction, or occurrence relatii§ in any way to the site

against any person not a Party hereto except for the claims by

the Commonwealth against the De Minimls Settlors that- are subject

to the Commonwealth's covenant not to sue set forth in Section VI

of this Consent Decree.

130. With regard to claims for contribution against

Settling Parties for matters addressed in this Consent Decree,

the Parties hereto agree that the Settling Parties are entitled

to such protection from contribution actions or claims as

provided by CERCLA Sections 113(f)(2), 42 U.S.C. S 9613(f)(2).

As to all Settling Parties except for the Commonwealth, the
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matters addressed in this Consent Decree are liability arising

under Sections 106, 107(a), and 113 of CERCLA, 42 U.S.C. SS 9606,

9607(a) and 9613, relating to the Site, including liability for

Past Response Costs; Future Response Costs; IRP Work and BoRP

Work; response costs previously incurred by the Settling Private

Parties Settling Federal Agencies, or the Commonwealth; natural

resource damage claims of the Commonwealth; and response costs

incurred by the Settling Private Parties, Settling Federal.

Agencies, or the Commonwealth to perform their respective

obligations under Sections IX, X, XII, XVII, XVIII, XX, XXVIII,

and XXXIII (Additional Response Actions, Periodic Review, Access,

Certification of Completion, Emergency Response, Indemnification

and Insurance, Retention of Records, and Community Relations).

As to the Commonwealth, the matters addressed in this Consent

Decree are liability arising under Sections 106, 107(a), and 113

of CERCLA, 42 U.S.C._SS 9606, 961cfa) and 9613, relatinig-to the

Site for IRP Work and BoRP Work; response costs previously

incurred by the Settling Private Parties, Settling Federal

Agencies, and the Commonwealth; and response costs incurred by

the Settling Private Parties, Settling Federal Agencies, and the

Commonwealth to perform their respective obligations under

Sections IX, X, XII, XVII, XVIII, XX, XXVIII, and XXXIII

(Additional Response Actions, Periodic Review, Access,

Certification of Completion, Emergency Response, Indemnification

and Insurance, Retention of Records, and Community Relations),

but not including liability for any response costs incurred by
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EPA or the United States Department of Justice which the

Commonwealth is not specifically required to reimburse under this

Consent Decree. Notwithstanding the provisions of this Section

or CERCLA, a Settling Party is not entitled to and will not claim

contribution protection on behalf of itself or its indemnitees

for the claims reserved in Sections XXIV, XXV, or XVI ("Covenants

Not to Sue or Take Administrative Action by Plaintiff",

"Covenants by Settling-Defendants", and "Assurance of Ability to

Complete Work") and the Settlement Agreement or in the event that

a Settling Party is not in compliance with its obligations under

this Consent Decree.

131. Settling Defendants agree that with respect to

any suit or claim for contribution brought by them for matters

related to this Consent Decree they will notify the United States

in writing no later than 60 days prior to the initiation of such

suit or claim. -a

132. Settling Defendants also agree that with respect

to any suit or claim for contribution--brought against them for

matters related to this Consent Decree, they will notify in

writing the United States within 10 days of service of the

complaint on them. In addition, Settling Defendants shall notify

the United States within 10 days of service or receipt of any

Motion for Summary Judgment and within 10 days of receipt of any

order from a court setting a case for trial.

133. In any subsequent administrative or judicial

proceeding initiated by the United States for injunctive relief,
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recovery of response costs, or other appropriate relief relating

to the Site, Settling Defendants shall not assert, and may not

maintain, any defense or claim based upon the principles of

waiver, res judicata, collateral estoppel, issue preclusion,

claim-splitting, or.other defenses based upon any contention that

the claims raised by the United States in the subsequent

proceeding were or should have been brought in the instant case;

provided, however, that nothing in this Paragraph affects the

enforceability of the covenants not to sue set forth in Section

XXIV (Covenants Not to Sue or Take Administrative Action by

Plaintiff).

XXVII. ACCESS TO INFORMATION

134. Settling Parties shall provide to EPA, upon

request, copies of all documents and information within their

possession or control or that of their contractors or agents

relating to activities at the Sits-or to the implementation of

this Consent Decree, including, but not limited to, validated

sampling, analysis, chain of custody records, manifests, trucking

logs, receipts, reports, sample traffic routing, correspondence,

or other documents or information related to the Work. Settling

Parties shall also make available to EPA, for purposes of

investigation, information gathering, or testimony, their

employees, agents, or representatives with knowledge of relevant

facts concerning the performance of the Work.

135. a. Settling Defendants may assert business

confidentiality claims covering part or all of the documents or
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information submitted to Plaintiff under this Consent Decree to

the extent permitted by and in accordance with Section 104(e)(7)

of CERCLA, 42 U.S.C. S 9604(e)(7), and 40 C.F.R. S 2.203(b).

Documents or information determined to be confidential by EPA

will be afforded the protection specified in 40 C.F.R. Part 2,

Subpart B. If no claim of confidentiality accompanies documents

or information when they are submitted to EPA, or if EPA has

notified Settling Parties that the documents or information are

not confidential under the standards of Section 104(e)(7) of.

CERCLA, the public may be given access to such documents or

information without further notice to Settling Parties.

b. Settling Parties may assert that certain

documents, records and other information are privileged under the

attorney-client privilege or any other privilege recognized by

federal law. If Settling Parties assert such a privilege in, lieu

of providing documents, they shakh-provide the Plaintiff with the

following: (1) the title of the document, record, or

information; (2) the date of the document, record, or

information; (3) the name and title of the author of the

document, record, or information; (4) the name and title of each

addressee and recipient; (5) a description of the contents of the

document, record, or information; and (6) the privilege asserted

by Settling Parties. However, no documents, reports or other

information created or generated pursuant to the requirements of

the Consent Decree shall be withheld on the grounds that they are

privileged.



-132-

136. No claim of confidentiality shall be made with

respect to any data, including, but not limited to, all sampling,

analytical, monitoring, hydrogeologic, scientific, chemical, or

engineering data, or any other documents or information

evidencing conditions at or around the Site.

XXVIII. RETENTION OF RECORDS

137. Until 10 years after the Settling Private

Parties' receipt of EPA's notification pursuant to Paragraph 80.b

of Section XVII (Certification of Completion), each Settling

Party shall preserve and retain all records and documents now in

its possession or control or which come into its possession or

control that relate in any manner to the performance of the Work

or liability of any person for response actions conducted and to

be conducted at the Site, regardless of any corporate retention

policy to the contrary. Settling Parties shall also instruct

their contractors and agents to preiserve all documente -records,

and information of whatever kind, nature or description relating

to the performance of the Work for the same period of time.

138. At the conclusion of this document retention

period, Settling Parties shall notify the United States and the

Commonwealth at least 90 days prior to the destruction of any

such records or documents, and, upon request by the United States

or the Commonwealth, Settling Parties shall deliver any such

records or documents to EPA or the Commonwealth. The

Commonwealth shall continue to preserve any or all such documents

if requested to do so by the United States. The Settling Parties
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may assert that certain documents, records and other information

are privileged under the attorney-client privilege or any other

privilege recognized by federal law. If the settling Parties

assert such a privilege, they shall provide the Plaintiff with

the following: (1) the title of the document, record, or

information; (2) the date of the document, record, or

information; (3) the name and title of the author of the

document, record, or information; (4) the name and title of each

addressee and recipient; (5) a description of the subject of the

document, record, or information; and (6) the privilege asserted

by Settling Parties. However, no documents, reports or other

information created or generated pursuant to the requirements of

the Consent Decree shall be withheld on the grounds that they are

privileged.

139. Each Settling Party hereby certifies,

individually, that it has not knciowingly altered, mutiIEted,

discarded, destroyed, or otherwise disposed of any records,

documents or other information relating to its potential

liability regarding the Site since notification of potential

liability by the United States or the Commonwealth or the filing

of suit against it regarding the Site and that it has fully

complied with any and all EPA requests for information pursuant

to Sections 104(e) and 122(e) of CERCLA and Section 3007 of RCRA.

XXIX. NOTICES AND SUBMISSIONS

140. Whenever, under the terms of this Consent Decree,

written notice is required to be given or a report or other
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document in required to be sent by one Party _tqanother, it shall
be directed to the individuals at the addresses specified below,
unless those individuals or their successors give notice of a
change to the other Parties in writing. All notices and
submissions shall be considered effective upon receipt, unless
otherwise provided in this Consent Decree. Written notice as
specified herein shall constitute complete satisfaction of any
written notice requirement of the Consent Decree with respect to
the United States, EPA and the Settling Parties, respectively.

As to the United States on behalf of EPA:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Ben Franklin Station
Washington, D.C. 20044
Re: DOJ I 90-11-2-211A

and

Director, Waste Management Division
United States Environmental Protection AgencyRegion IV
345 Courtland Street, N.E.
Atlanta, Georgia 30365
Re: EPA ID I Gl

As to EPA:

Felicia Barnett
Maxey Flats Project Coordinator
United States Environmental Protection AgencyRegion IV
345 Courtland Street, N.E.
Atlanta, Georgia 30365

Re: EPA ID I GI
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As to the SettlinQ Private Parties:

Lee B. Zeugin
2000 Pennsylvania Avenue, N.W.
Ninth Floor
Washington, D.C. 20006

and

Gary E. Parker
De Maximus, Incorporated
Cedar Avenue Business Center
103 North 11th Avenue
Suite 21D -

Saint Charles, Illinois 60174

As to the Settlinct Federal Agencies:-

Chief
Environmental Defense Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 23986
Washington, D.C. 20026-3986 -

As to the Commonwealth of Kentucky:

Russell Barnett
Deputy Commissioner
Commonwealth of Kentucky
Natural Resources and Environmental

Protecti jn Cabinet
Frankfort Office Park
18 Reilly Road
Frankfort, Kentucky 40601 -

XXX. EFFECTIVE DATE

141. The effective date of this Consent Decree shall

be the date upon which this Consent Decree is entered by the

Court, except as otherwise provided herein.

XXXI. RETENTION OF JURISDICTION

142. This Court retains jurisdiction over the subject

matter of this Consent Decree and the Settling Parties for the

duration of the performance of the terms and provisions of this
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Consent Decree for the purpose of enabling any f the Parties to
apply to the Court at any time for such further order, direction,
and relief as may be necessary or appropriate for the
construction or modification of this Consent Decree, or to
effectuate or enforce compliance with its terms, or to resolve
disputes in accordance with Section XXII (Dispute Resolution)
hereof. The Settling Parties agree that the respective
obligations undertaken by each of the Settling Parties are
intended to benefit each of the other Settling Parties and may be
enforced by the Settling Parties against each other subject to
any applicable procedures and limitations in Section XXII

(Dispute Resolution). In an enforcement action by one Settling
Party against another Settling Party that does not proceed under
Section XXII, a Settling Party shall not seek relief that compels
the Plaintiff or EPA to perform any action or refrain from
performing any action, or that supplants, constrains, r imposes
conditions upon EPA's authority under CERCLA and this Consent

Decree to take response actions or to.. determine the need for or
appropriateness of the Work or response action to be performed
under the Consent Decree or under CERCLA at the Site.
Notwithstanding the provisions of CERCLA Sections 121 and 122, 42
U.S.C. SS 9621 and 9622, Settling Parties agree that the relief
sought by a Settling Party in any such enforcement action against
another Settling Party will not include the recovery of civil or
stipulated penalties.
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XXXII. AENDICFLE

143. The following appendices are attached to and

incorporated into this Consent Decree:

"Appendix A" is the ROD.

"Appendix B" is the SOW.

"Appendix C" is the Settlement Agreement.

"Appendix D" is the complete list of Settling Federal

Agencies.

"Appendix E" is the complete list of Settling Private

Parties.

"Appendix F" is the map of the Site.

XXXIII. COMMUNITY RELATIONS

144. Settling Parties shall propose to EPA their

participation in the Revised Community Relations Plan developed

by EPA. EPA will determine the appropriate role for the Settling

Parties under the Plan. SettlingqParties shall also ctmperate

with EPA in providing information regarding the Work to the

public. As requested by EPA, Settling Parties shall participate

in the preparation of such information for dissemination to the

public and in public meetings which may be held or sponsored by

EPA to explain activities at or relating to the Site.

)=XIV. MODIFICATION

145. Schedules specified in this Consent Decree or

documents approved pursuant to this Consent Decree for

implementation of the Work may be modified by agreement of EPA
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and the Settling Parties that are subject to the schedule. All

such modifications shall be made in writing.

146. No material modifications shall be made to the

SOW without written notification to and written approval of the

United States on behalf of EPA, the Settling Parties that are

performing or paying for the affected obligation, and the Court.

Prior to providing its approval to any modification, the United

States will provide the Commonwealth with a reasonable

opportunity to review and comment on the proposed modification.

Modifications to the SOW that do not materially after that

document may be made by written agreement between EPA and the

Settling Parties that are performing or paying for the affected

obligation after providing the Commonwealth with a-reasonable

opportunity to review and comment on the proposed modification.

147. Nothing in this Decree shall be deemed to alter

the Court's power to enforce, supervise or approve modifications

to this Consent Decree.

XXXV. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

148. This Consent Decree shall be lodged with the

Court for a period of not less than 30 days for public notice and

comment in accordance with Section 122(d)(2) of CERCLA, 42 U.S.C.

5 9622(d)(2), and 28 C.F.R. S 50.7. The United States reserves

the right to withdraw or withhold its consent to entry of the

Consent Decree if the comments regarding the Consent Decree

disclose facts or considerations which indicate that the Consent

Decree is inappropriate, improper, or inadequate. Settling
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Parties consent to the entry of this Consent Decree without

further notice.

149. If for any reason the court should fail to enter
this Consent Decree or the 2a Minimij Consent Decree as lodged
with the Court, this agreement is voidable at the sole discretion
of any Party, and the terms of the agreement may not be used as
evidence in any litigation between the Parties.

_ XVI. SIGA.QRImS ICE

150. Each undersigned representative of a Settling

Party to this Consent Decree and the Assistant Attorney General

for Environment and Natural Resources of the Department of

Justice certifies that he or she is fully authorized to enter

into the terms and conditions of this Consent Decree and to

execute and legally bind such Party to this document. The

Secretary of the Kentucky Cabinet for Natural Resources and

Environmental Protection certifies -that he is fully authorized

pursuant to statute and the Constitution of the United States and
the Commonwealth of Kentucky to enter-into the terms-and

conditions of this Consent Decree and to execute and legally bind
the Commonwealth to this document.

151. Each Settling Private Party and the Commonwealth

hereby agrees not to oppose entry of this Consent Decree by this

Court or to challenge any provision of this Consent Decree unless

the United States has notified the Settling Defendants in writing

that it no longer supports entry of the Consent Decree.
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152. The signature of a Settling Private Party shall
also constitute execution by such Party of the Settlement

Agreement if the signing Party is a party to the agreement.

153. Each Settling Defendant shall identify, on the
attached signature page, the name, address and telephone number
of an agent who is authorized to accept service of process by
mail on behalf of that Party with respect to all matters arising
uAnder or relating to this Consent Decree. Settling Defendants

hereby agree to accept service in that manner and to waive the
formal service requirements set forth in Rule 4 of the Federal
Rules of Civil Procedure and any applicable local rules of this
Court, including, but not limited to, service of a summons.

So ORDERED THIS | DAY OF __

194..
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the

matter of United States v. U.S. Ecology, Inc., et al., relating

to the Maxey Flats Disposal Site Superfund Site.

FOR THE UNITED STATES OF AMERICA

Date:

4/ 7

Lold J. Schff'fer
Assistant Attorney General
Environment and Natural Resources
_Division _

U.S. Department of Justice
Washington, D.C. 20530 - -

Date: •1 /,ez~
_ , _

Paul G. Wolf teioI
Environmental Enforcement Section
Environment and Natural Resources

Division - -
U.S. Department of Justice
Washington, D.C. 20530

Date: J(1l 3,IfJr
I i7-r - Iazi21 Pinks ton -

Environmental Defense Section
Environment and Natural Resources

Division
9th and Pennsylvania Ave.
U.S. Department of Justice
Washington, D.C. 20503

Date:
(Name]
Assistant United States Attorney
Eastern District of Kentucky
U.S. Department of Justice
[Address]
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Date:

Date: 6¾ i &- d

(C -2 7--

Steven A. Hermant
Assistant Administrator for

Enforcement and Compliance
Assurance

U.S. Environmental Protection
- Agency
401 M Street, S.W.
Washington, D.C. 20460

Cind4y,,Ann Coldiron
Offitce of Enforcement and-

Compliance Assurance
U.S. Environmental Protection-
Agency

401 M Street, S.W. -
Washington, D.C. 20460

John H. Hankinson, Tr.
Regional Administrator, Regii::
U.S. Environmental Protection

Agency
345 Courtland Street, N.E.
Atlanta, Georgia 30365

c -,aze
Assistant Regional Counsel
U.S. Environmental Protectiorn

Agency
Region IV
345 Courtland Street, N.E.
Atlanta, Georgia 30365

Date:

Date: & / i 7?. 21-

Date: (12/ |X5I W
I - Mary Wiges

Associate Regional Counsel
U.S. Environmental Protection

Agency
Region IV
345 Courtland Street, N.E.
Atlanta, Georgia 30365
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Consent Decree Signature Page

THE UNDERSIGNED PARTY enters into this 
Consent Decree in the

matter of United States v. U.S. Ecology, Inc., et al., relating

to the Maxey Flats Disposal Superfund 
Site.

FOR THE COMMONWEALTH OF KENTUCKY

Date: Y½ -V1 DA sY a
I .

i-5'_
jre#Llayt %J. arc

Secretary, Natural.Resources and

Environmental Protection Cabinet
Office of the Secretary
Frankfort, Kentucky 40601

1 3 0 9 5 3



This is to acknowledge the receipt of your letter/application dated

and to inform you that the initial processing whichincludes an administrative review has been performed.
z'37- 

arm o 3O z'EO/There were no administrative omissions. Your application was assigned to atechnical reviewer. Please note that the technical review may identify additionalomissions or require additional information.

Please provide to this office within 30 days of your receipt of this card

A copy of your action has been forwarded to our License Fee & Accounts ReceivableBranch, who will contact you separately if there is a fee issue involved.
1 30 953Your action has been assigned Mail Control NumberWhen calling to inquire about this action, please refer to this control numberYou may call us on (610) 337-5398, or 337-5260.

NRC FORM 532 (RI)

(6-96)
Sincerely,
Licensing Assistance Team Leader



(FOR LFMS USE)

INFORMATION FROM LTS
BETWEEN:

License Fee Management Branch, ARM

and

Regional Licensing Sections

: Program Code: 03900
: Status Code: 0
: Fee Category: 14
: Exp. Date: 20041231
: Fee Comments: 14 EFF 1/25/79
: Decom Fin Assur Reqd: N

:::::::::::::::::::::::::::::::::::::::::::::

LICENSE FEE TRANSMITTAL

A. REGION _

1. APPLICATION ATTACHED

Applicant/Licensee:

Received Date:

Docket No:

Control No.:

License No.:

Action Type:

SAFETY LIGHT CORP.

20020206
3005980

130953
37-00030-02
Fin. Assurance

2. FEE ATTACHED

Amount:

Check No.:

3. COMMENTS

Signed A .6 / -
Date * - -:2

B. LICENSE FEE MANAGEMENT BRANCH (Check when milestone 03 is entered /__/)

1. Fee Category and Amount:

2. Correct Fee Paid. Application may be processed for:

Amendment
Renewal
License

3. OTHER

Signed

Date

FULL COST RECOVERY ACTION

TAC NO. dO/S49


