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PREHEARING MEMORANDUM AND ORDER

As noted in our companion opinion issued today (LBP-01-39, 54 NRC ___, ) (slip op.
p. 19, fn. 22), the Commission’s policy directives concerning hearing management ' encourage
us, as we put it, “to use all available tools in order to achieve the goals of producing an informed
adjudicatory record in a reasonable, disciplined time frame while providing a fair hearing
process.” To that end, we think that given the complexity of some of the issues before us here
there is need -- and room -- for more than the usual creativity in managing the process leading

up to the hearing.? Thus, whether or not they would be appropriate in other proceedings, we

'See Statement of Policy on Conduct of Licensing Proceedings, CLI-81-8, 13 NRC 452
(1981), and Statement of Policy on Conduct of Adjudicatory Proceedings, CLI-98-12, 48 NRC
18 (1998).

2 The express provisions of 10 CFR § 2.714(f) give us some latitude in this regard: “An
order . . . directing a hearing may be conditioned on such terms as the . . . designated atomic
safety and licensing board may direct in the interests of: (1) restricting irrelevant, duplicative, or
repetitive evidence and argument, . . . and (3) retaining authority to determine priorities and
control the compass of the hearing.” Similarly, 10 C.F.R. § 2.718 expressly gives us “all powers
necessary” to “conduct a fair and impartial hearing” and “to avoid delay.”
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have determined that, in the circumstances of this case, the measures we now announce are

necessary to achieve those ends.

Accordingly, we are now advising the parties that, in addition to the steps and deadlines

already scheduled, we are putting in place, not only for the geotechnical issue but, unless

otherwise noted, for all other contentions being heard, the following procedures and timetables

for implementation between now and the start of the hearing:

1.

For the geotechnical issue only, the parties are to confer promptly and to file, by January
31, 2002, either a joint statement of the facts (at whatever level) not in dispute or a
similar stipulation of matters which are not in controversy.

When the parties pre-file their direct testimony (according to the established schedule or
any modification thereof), they are at the same time to file a concise outline of the key
determinations that (as best they can foretell) they will be asking us to make post-
hearing. This outline shall be brief, not exceeding page limitations which we will set for
each contention, depending upon its complexity.

The written pre-filed testimony of each witness is to be prefaced by a brief outline (no
more than one page long), prepared by counsel, of what the party hopes to prove
through that witness.

After the pre-filed testimony is in hand, each party who wishes to cross-examine another

party’s withess shall provide to the Board members only a cross-examination plan that

will enable us both to better understand where the questioning is headed and to limit the
questioning if it goes afield (see 10 CFR § 2.743(a),(b)(2)). This is to be done in two
stages -- a preliminary version two weeks in advance of the hearing of the contention,

and a more detailed version the day before the witness is scheduled to testify.

From time to time as circumstances demand, we may adopt other measures of a similar nature.
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The main purposes for most of the above measures,® as might be surmised, are (1) to
narrow the issues to the extent feasible and (2) to provide us with as much insight as possible,
as early as possible, into the key aspects of the hearing. That insight will enable us to study the
pre-filed testimony having in mind, on the one hand, its underlying purpose and strengths as
seen by the testimony’s proponent and, on the other hand, its weaknesses as perceived by
those who will challenge it, as well as an appreciation of where the respective parties want their
presentations to take us. We expect that this insight will aid materially in preparing us for the
hearing, as well as put us in better position to ensure that the hearing itself sets the stage
completely for our final decision.

Although we are willing to consider any serious objections the parties might have to the
above procedures, such objections should be based on factors we may have overlooked, not
on disagreement with the purposes we seek to achieve. And we will not entertain any such
objection that is not accompanied by an alternative proposal that will accomplish substantially
equivalent purposes. Of course, any scheduling problems the procedures create, serious or
otherwise, should be brought to our attention.

Better yet, alternative approaches should represent the product of the parties having
conferred to develop and to present proposals in which they all concur (and which, again, will
serve our purposes). In that regard, we expect to continue to receive the parties’ cooperation in

adopting and following procedures that promote thoroughness, efficiency and fairness.

® The purpose of the first requirement should be obvious to those who have been
involved in the now-resolved controversy over the framing of the geotechnical issue: we expect
that a diligent effort toward a comprehensive stipulation might well reduce significantly the
extent of the testimony that would otherwise have to be prepared regarding baseline facts.

* We do recognize the potential for conflict between (1) providing us early insight and
(2) prematurely revealing trial strategy to a party’s opponent. One solution would be to have
the material called for by Items 2 and 3 served only on the Board, not on the other parties. At
the mid-January prehearing teleconference, the parties will have the opportunity to express
their views regarding this matter.
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Accordingly, it is this 26th day of December, 2001, ORDERED that the foregoing pre-

hearing measures are ADOPTED.

THE ATOMIC SAFETY
AND LICENSING BOARD

/RA/

Michael C. Farrar
ADMINISTRATIVE JUDGE

/RA/

Jerry R. Kline
ADMINISTRATIVE JUDGE

/RA/

Peter S. Lam
ADMINISTRATIVE JUDGE

Rockville, Maryland
December 26, 2001

Copies of this Memorandum and Order were sent this date by Internet e-mail transmission to
counsel for (1) applicant PFS; (2) intervenors Skull Valley Band of Goshute Indians, OGD,
Confederated Tribes of the Goshute Reservation, Southern Utah Wilderness Alliance, and the
State of Utah; and (3) the NRC Staff.
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