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UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20565-0001

February 18, 1397

MEMORANDUM TO:  Ronald M. Scrogging - s
Acting Chief Financial Officer

FROM: Shirley Ann Jackson _/L.L;/ /,,.J}A.,v

- SUBJECT: DELEGATION OF AUTHORITY TO CHIEF FINANCIAL OFFICER T0

PROMULGATE PROPOSED AND FINAL RULES THAT DO NOT
INVOLVE SIGNIFICANT POLICY ISSUES :

Pursuant to the reorganization approved by the Commission effective January 5, 1997, and

+ within the limits set forth balow, the Chief Financial Officer (CFO) is hereby delegated the

authority to develop and promulgate rules (as defined in Section 551 of the Administrative
Procedure Act, 5 USC 551(4)) needed to carry out his responsibilities, including the annual
revisions to the fee regulations in 10 CFR Parts 170 and 171.

The CFO's delegated authority does not extend to the promuigation of proposed or final rules .
that involve significant questions of policy. Except in cases involving rules that do not raise
policy issues or are corrective in nature, the CFO shall consult with the Commission of, in cases
involving the Chairman's rulemaking authority, the Chairman. The CFO shall also obtain the
concurrence of the Executive Director for Operations, and the Chief Information Officer as

P —appropriate, and obtain a determination from the Office of the General Counsel that it has no

legal objection to the revisions. The CFO shall notify the Commission before submitting a final
rule to the Federal Register. :

The authority being delegated herein may not be further redelegated. This delegation
supersedes any previously issued delegations that might be read to confiict with it.

ce: Commissioner Rogers
Commissioner Dicus
Commissioner Diaz
Commissloner McGaffigan
SECY '
0GC
EDO
Offics Directors
Regional Administrators
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s Department of Biology
v R
OFFICE, OF SEGRED EIsY Tel: 605-274-4712
AD JUD!CAl'QNS STAFF Fax: 605-274-4718 .
: e E-mail: wanous@inst.augie.edu
April 6, 2001
Secretary

U.S. Nuclear Regulatory Commission
ATTN: Rulemakings and Adjudication Staff
Washington, D.C.

20555-0001

To the NRC Rulemakings and Adjudication Staff:

I have received the NRC notice dated March 20, 2001 regarding the NRC’s
proposed FY 2001 FEE RULE. As the Radiation Safety Officer of a small liberal
arts College, I wanted to inform you of the impact such a proposed fee rule would
have on my institution. The annual fee (;f $2,300 would represent a major
financial burden to our College. With about 120 faculty and 1600 students, we do
not have the resources to pay this amount year after year. We would have to
seriously consider terminating our license and ceasing to use radioactive
materials for teaching in our science courses and our small research endeavors.
This would be very detrimental to the educational quality that we offer to our
students. I hope that you will consider the situation of the many small Colleges
and Universities around the nation and make such educational institutions
exempt from an annual fee.

Sincerely,

774/14'/.(4(/( /( Wﬁamv

Michael K. Wanous
Radiation Safety Officer and Assistant Professor of Biology

Cec: Richard A. Hanson, V. P. for Academic Affairs, and Dean of the College

ﬁmpgogm., secy-067 SECY-0 .
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Secrtary (6LFR 1L9%2)

U.S. Nuclear Regulatory Commission

. Y
Washington, DC 20555-0001 | OFFQJ(;PN%*;(,S‘E‘;R,EL%R
Attn: Rule Making Staff AD. JUD CATIONS STAFF

RTE: NRC Proposed Fee Rule

Our firm operates a single Troxler nuclear density gage to test soll compaction for earthwork
projects. Our soil testing work is necessary to support projects we design and monitor. However,
soil testing represents very little revenue to our firm.

The proposed fee for our operation is $2,400. The fee for small businesses having less than
$350,000 annual gross revenue is reduced to $500. Qur gross annual revenue for the year 2000 was
just over $1,000,000. The small business license fee for firms having $350,000 to $5,000,000 in
annual receipts is $2,300.

From a smal] business perspective, the range encompassing $350,000 to $5,000,000 is huge. Our
firm is at the Jower end of this range, yet our fee is the same as another entity with four to five times
our gross revenue. The license fee is a significant expense to our firm. Please consider establishing
lower licensing fees by creating one or more additional steps between the $350,000 to $5,000,000
range. For example:

Gross Annual Receipts Annual License Fee
< $350,000 $3500
$350,000 to < $1,500,000 $1,000
~$1,500,000 to < $3,000,000 $1,500
$3,000,000 to <§5,000,000 $2,300

A fec rate schedule with more steps for small businesses would help reduce the license fee burden
on the smaller entities. Establishing reduced fees by creating more steps in the gross annual receipts
bracket makes sense to help small business concerns. Firms near the top of the bracket with
significantly higher annual receipts should pay more that those at the bottom.

Thank you for the opportunity to respond to the proposed 2001 NRC fee Rule.

Sincerely,

P T Ous

Matthew F. Ostdiek, P.E.
Vice President — Radiation Safety Officer

25 SOuth Gros Ventre Street - Post Offlce Box 4858 - Jackson, Wyoming 83001
Phone - 307.783.5252 Fax - 307.733.2334

Template~secy-067 SEC1-02
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Portland General Electric
- Trojan Nuclear Plant
O*g:G%EM%‘ZS%%R/_E\&ADRY 71760 Columbia River Hwy
c ) ' . ..
ADJUDICATIONS STAFF | Rainier, OR 97048
April 23, 2001

Secretary, U. S. Nuclear Regulatory Commission
Washington, DC 20555-0001

ATTN: Rulemakings and Adjudication.s Staff

Comments on Pl;oposcd Fiscal Year (FY) 2001 Fee Rule

This letter transmits Portland General Electric’s (PGE’s) comments concerning the proposed
revisions to license, inspection and annual fee schedules for FY 2001. The proposed rule was
published in the Federal Register [66FR16981} on March 28, 2001. -

The Nuclear Regulatory Commission (NRC) is required by the Omnibus Budget Reconciliation
Act (OBRA) of 1990, as amended, to collect fees for its budget authority less the appropriations
from the Nuclear Waste Fund and the General Fund. Congress reduced the amount of fees to be
collected to address fairness and equity concerns related to charging NRC licensees for costs for
which they receive no direct benefit. The reduction is being phased in at two percent per year
from FY 2001 through FY 2005, with approximately 98 percent to be recovered in FY 2001.

_ In general, PGE believes that the Omnibus Budget Reconciliation Act of 1990, as amended,
provides a reasonable approach towards achieving faimess and stability of fees in most areas.
However, PGE believes that the proposed increase in annual fees for spent fuel storage/reactor
decommissioning licensees is not equitable and places an undue burden on this particular class of
licensees. While most reactor licensees will experience a decrease in their annual fees if this rule
is implemented as proposed, spent fuel storage/reactor decommissioning licensees are expected
to incur an additional $66,000 for FY 2001, a 32 percent increasein a single year,

It is an undue burden for decommissioning plants to assume increases in annual fees as they do
not generate revenue through the sale of electricity and do not have a guarantee of recovering
additional costs by petitioning local public utility commissions. Additional costs must be
assumed by existing plant decommissioning funds. These funds, which are gathered during the
course of plant operation, are sufficient to cover incurred decommissioning expenses, but they
are limited and must be committed to ensuring the health and safety of the plant personnel and
the public during decommissioning activities. Increasing costs for decommissioning plants
places undue budget constraints that could affect the resources available for performing plant
decommissioning activities in a timely manner.

T.emplcul'e,: SECY-001T | SECH-0Q
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Since the NRC’s recoverable budget is being reduced by two percent during FY 2001 and each of
the following four years, achieving an equitable arrangement for this class of licensees should
include as 2 minimum only incrementally increasing their annual fees by approximately six
percent per year, corresponding with the NRC phased budget reduction. PGE believes that this
approach is consistent with the intent of the Omnibus Budget Reconciliation Act of 1990, as
amended.

PGE is opposed to the inequities created by the proposed revised annual fee schedules. The.
revised fee schedules place an inequitable and unfair burden on the spent fuel storage/reactor
decommissioning class of licensees as compared to other classes of licensees. If you have any
questions concerning these comments on the proposed FY 2001 fee rule, please contact me at
(503) 556-7409.

Sincerely,

Lansing G. Dusek
Licensing Manager
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Secretary ' .
U.S. Nuclear Regulatory Commission 1 A 0 AR26 P43
ATTN: Rulemakings and Adjudications Staff ' . 2001
11555 Rockville Pike OFFiC-. (APSEEHEARY
Rockville, MD 20852 21 RULEMAKINGS AND
» : o N ADJUC CAT'ONS STAFF
Dear Madam: o
. 590{8‘3‘?‘ T Redy
| wish to comment on the proposed FY2001 fee rule regarding NRC plans not to send mﬁu‘\?}"e,iﬁ;;k;

entity forms to licensees because a small number of licensees are filling out the form jusftIN. - =" =
because it was mailed to them. Itis my understanding that only 7% of the small entity faré " —""i‘:} S
that are filed are denied. | do not know how many of these should not have been filled outck T VT
because the licensee obviously did not qualify under.any category or how many were denied

and were subsequently qualified under anothet category. pear o4

| have looked at the number of small entities approved from 10/1/00 through 3/31/01 (6 ~his st
months) and find that 552 have been approved as small entities. This would equateto - 3aru? 20,
approximately 1,100 per year. We currently bill 5,000 licensees a year. This means that 22% T
qualify as small businesses. By not sending the snfall entity form, 1,100 licensees would have

a burden placed upon them to obtaifi the form by some other means than by having it

enclosed with the invoice. Because only 7% of the total number who fill out the form do not

qualify, it seems unfair to penalize those who do qualify and should receive the form with their
invoice. Many of the small materials licensées are “mom and pop” operations and may not

have access to the internet. This will place an additional burden on staff to fax or mail the form

to those licensees. ~

The NRC requires licensees to the completé the small entity form (NRC Form 526) in order to
be qualified as a small business. Since the NRC requires this form for certification as a smalil
entity, the NRC is obligated to supply that form by a medns:accessible to all licensees.

Many licensees will still pay the lower fee and jué‘thot sdbmit the form. A burden will be placed
on staff to obtain a small entity form for those whe do ndt qualify. | believe a redesign of the

form to make it very clear who qualifies and who does ngt-would be more effective than not
sending the form to the licensees.

Sincerely,

e

Ledh P. Tremper

TempIQJre = SECY-061 SECY-0a_
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U.S. Nuclear Regulatory Commission . ADJULCATIONS STAFF

ATTN: Rulemakings and Adjudications Staff
11555 Rockville Pike
Rockville, MD 20852

Dear Sir or Madam:

This is to comment on the proposed changes to Part 170 for the FY 2001 Fee Rule dated
March 20, 2001, specifically Number 2 under “The most significant proposed changes to Part
171..", regarding not sending out the NRC Form 526 small entity certification form with each
materials license annual fee invoice.

While the proposed action is trying to minimize the number of improperly filed certifications, the
number of telephone calls requesting faxes of the small entity form would greatly increase, thus
placing an unusually unfair burden upon the license fee analysts.

In the past, when an improperly filled out form has been received, a quick call to the hospital or
entity has resolved the situation.

If the proposed action is initiated, licensees who filed in the past would telephone us asking
where the form is, then if they had questions once they receive the form, they would call again.

A great many licensees do not read the information sent to them, specifically the proposed and
final rule, therefore they would not know why the small entity form has not been included with
the invoice and will not know where to get the invoice. The fact that the rule is not read by the
majority of licensees is evidenced by the continuing number of refunds for renewals and
amendments that have been processed for licensing actions by the analysts since renewal and
amendment fees have been deleted from Part 170.31.

Sincerely,

Sandra Kimberley %

Tem plOJ"e/ =S 061 SECY-0a
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Secretary

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

ATTN: Rulemakings and Adjudications Staff

Gentlemen:

Subject: Kennecott Uranium Company — Comments on the Proposed Revisions to 10
; CFR Parts 170 and 171 on License, Inspection and Annual Fees for FY 2001

A Kennecott Uranium Company is the operator and manager of the Sweetwater Uranium Project

{ located in Sweetwater County, Wyoming and licensed under Source Material License SUA-1350.
i The Sweetwater Uranium Project contains a conventional uranium mill that is currently on

: standby and a tailings impoundment. Kennecott Uranium Company has the following comments
: on the Proposed Revisions to 10 CFR Parts 170 and 171 on License, Inspection and Annual Fees
: for FY 2001:

Annual Fee for Class I Facilities

i Kennecott Uranium Company supports the proposed reduction in the Annual Fee for Class 1

i facilities from $132,000.00 per year (Fiscal Year 2000) to $94,300.00 per year (Fiscal Year
2001). This is a positive step for the uranium recovery industry however it does not go far
enough given the current state of the industry and its importance to the encrgy security of the
United States. In addition, Kennecott Uranium Company supports the use of a quarterly billing
schedule for Class I and Class II licenses.

The average cost per professional staff hour has been proposed at $144.00 per hour (Fiscal Year
2001 proposed — Nuclear Materials and Nuclear Waste Program) which is an increase from the
level of $143.00 per hour (Fiscal Year 2000). Kennecott Uranium Company does not support
. this increase because the hourly rate being charged per professional staff hour is already far in
excess of the hourly rates per professional staff hour charged by major national consulting firms.
In addition to the hourly charges, the Nuclear Regulatory Commission (NRC) also collects
license fees. Consulting organizations can only collect hourly charges plus reimbursement for
expenses. Thus, given the fact that the Nuclear Regulatory Commission (NRC) is collecting

‘ Avcrage Cost Per Professional Staff Hour
i
|
i

!
C:\My Documents\USNRC Comments_.doc
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hourly charges above and beyond annual license fees, an hourly rate of $144.00 per hour is not
justified, and should be substantially reduced, not increased.
Project Manager Charges

Beginning in Fiscal Year 2000, the Nuclear Regulatory Commission (NRC) began invoicing
licensees for hourly charges for the licensees’ Project Manager (PM), other than for work directly
related to the license, such as training and general administrative work. In the case of a Project
Manager (PM) who managed several licenses, these charges not directly related to license work
were split among the licensees the Project Manager (PM) managed. These charges have become
a significant additional expense that uranium recovery licensees, given the current state of the
industry can ill afford. This problem is further exacerbated when a Project Manager (PM)
“manages” only one licensee, with the result that the given licensee must pay all of the overhead
costs associated with this individual. Kennecott Uranium Company supports the redesignation of
Project Managers (PMs) assigned to uranium recovery licenses as Points of Contact (PC)to
avoid these charges. At the very least, this change should be made for those licensees who are
currently not operating.

Invoicing Procedures

Kennecott Uranium Company believes that Nuclear Regulatory Commission { NRC) should
continue its efforts to provide invoices that contain more meaningful descriptions of the work
done by NRC staff and NRC Contractors. With hourly rates as high as $144.00 per hour, the
agency should be held to at least the same standard of accountability to its licensees as a private
sector consultant is to his clients. In the private sector, adequate explanations and dates are
provided to clients in order for clients to fully understand what was done and when it was done.
This type of billing system allows costs to be specifically identified.

Status of the Uranium Recovery Industry

Uranium prices are low. The current price is $8.25 per pound (Uranium Exchange (UX) — April
23,2001). In spite of the depressed uranium prices fees charged to licensees have risen steadily
since 1998 as shown in the chart below.

2
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courtesy of the National Mining Association (NMA) and presented at a briefing of the
Commissioners in Rockville, Maryland on April 10, 2001.
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— - — In addition, fees have
increased steadily since 1998 in spite of declining production since 1997, as shown in the chan
below.
Note: Chart courtesy of the National Mining Association (NMA) and presented at a
briefing of the Commissioners in Rockville, Maryland on April 10, 2001.

The issue of fees was discussed in depth at the Commissioner’s briefing provided by the National
Mining Association (NMA) in Rockville, Maryland on April 10, 2001. At this briefing, the
potential for regulatory relief from fees through a petition for rule making and/or legislative relief
from fees in the form of a suspension of fees pending an improvement in the uranium market was
discussed. Kennecott Uranium Company would support an industry wide effort through the

National Mining Association (NMA) or other organization to obtain some form of relief from
licensee fees.

The uranium recovery industry is vital to the long term energy security of the United States
especially given the recent renewed consideration of the nuclear option by utilities. Senate File
472 — A Bill 10 ensure that nuclear energy continues to contribute 1o the supply of electricity in

3
C:\My Documents\USNRC Comments_.doc




[SECY 8300003005 - T T Fagd]

the United States raises this issue stating, *... the United States must ensure that the domestic
uranium mining, conversion and enrichment service industries remain viable.” The fees levied
against uranium recovery licensees threaten the viability of this vital industry. Licensees need
relief from fees in order to survive to the time when the industry as a whole recovers.

Conclusions

Kennecott Uranium Company supports the reduction in licensee fees proposed by the Nuclear
Regulatory Commission (NRC) but does not believe that the reduction goes far enough in
providing the relief required by the industry in order to survive. The uranium recovery industry is
vital to the energy security of the United States given the increased interest in nuclear power
expressed by some utilities. The industry should not be driven to extinction by excessive fees.
Kennecott Uranium Company believes that the hourly rate charged by the agency is excessive
and greatly exceeds the rates charged by major national consulting firms. The rate should be
substantially reduced, not increased. In addition, Kennecott Uranium Company believes that the
Project Manager (PM) charges invoiced by the agency have become an increasing burden on the
industry and are especially unfair to those licensees who have a Project Manager (PM) assigned
solely to them. Kennecott Uranium Company believes that current Project Managers (PMs)
should be redesignated as Points of Contact (PCs), for at least some (inactive or standby)
licensees, with a savings in Project Manager (PM) charges for those licensees. Kennecott
Uranium Company believes that the agency should continue its efforts to produce invoices
containing more meaningful descriptions of work performed.

If you have any questions please do not hesitate to contact me.

Sincerely yours,

Oscar Paulson
Facility Supervisor

cc: Katie Sweeney — National Mining Association (NMA)
Marion Loomis — Wyoming Mining Association (WMA)
Rich Atkinson — Kennecott Energy Company

4
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Katie Sweeney

Associate General Counsel
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April 26, 2001

Secretary

U.S. Nuclear Regulatory Commission
11555 Rockville Pike

Rockville, Maryland 20852

Re: Proposed Revision of Fee Schedules -~ FY 2001
Dear Sir:

The National Mining Association (NMA) submits these comments in response to the
Nuclear Regulatory Commission's (NRC) proposed revisions to the licensing, inspection and
annual fees for Fiscal Year (FY) 2001. 66 Fed. Reg. 16982 (March 28, 2000). NMA notes that
the annual fees for uranium recovery licensees will decrease for FY 2001. Yet NMA remains
concerned about the underpinnings of the fee structure, in particular, the serious inequities caused
by the Omnibus Budget Reconciliation Act of 1990 (OBRA) mandate that NRC recover close to
100 percent of its budget each year. Even though the decrease in Annual Fees for uranium
recovery facilities is substantial, the licensees will likely still experience significant fee increases
due to the recovery of Project Manager costs via the hourly fees. In light of the current
circumstances facing the uranium recovery industry, NMA is very concerned by the proposal’s
potential impact on the uranium recovery industry. NRC must immediately revise the Project
Manager cost recovery system and pay careful attention to the potential further adverse impact of
these new fees on the financial health of the uranium recovery industry as it proceeds with this
rulemaking process.

NMA represents producers of most of America's coal, metals, industrial and agricultural
minerals; manufacturers of mining and mineral processing machinery and supplies; transporters;
financial and engineering firms; and other businesses related to coal and hardrock mining. These
comments are submitted by NMA on behalf of its member companies who are NRC licensees
and who are adversely affected by the NRC fee regulations. These members include the owners
and operators of uranium mills and mill tailings sites and in situ uranium production facilities.

NMA has commented extensively in the past on NRC's fee allocation system. The issues
raised by the FY 2001 proposal are similar to those of prior years, and therefore, these comments

11306 17TH STREET, N.W.. WASHINGTON, 0.C. 20036-4677
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incorporate by reference NMA's prior comments (and tho'se of its predecessor organization the
American Mining Congress).’

Annual Fees

NMA's primary concern with the fee system continues to be the lack of a reasonable
relationship between the cost to uranium recovery licensees of NRC's regulatory oversight
program and the benefit derived from such services. As NMA has commented in the past, itis a
fundamental principle of law that there must be a reasonable relationship between the cost to '
licensees of a regulatory program and the benefit derived from regulatory services.?

NMA acknowledges that the passage of the NRC Faimness in Funding Act, which could
not have been accomplished without strong NRC support, attempts to address some of NMA’s
fairness and equity concerns regarding charging licensees for activities that provide licensees no
direct benefit. That act amends OBRA by reducing the amount of NRC’s budget that NRC must
recover from its licensees. OBRA originally mandated that NRC recover approximately 100
percent of its budget authority each fiscal year (FY). This year, NRC is required to recover
approximately 98 percent of its budget. The OBRA amendment further decreases the fee
recovery amount by an additional two percent per year beginning in FY 2002 until the fee
recovery amount is 90 percent by FY 2005. While this Act will alleviate some of NMA’s equity
concems, it will not guarantee a reasonable relationship between costs and benefits.

Too heavy a burden is falling on uranium recovery facilities, particularly those sites
awaiting NRC approval of reclamation plans or those on “standby.” Given the complex
regulatory scheme and numerous license conditions imposed on these sites, it is rarely a matter of
licensee discretion when to operate or finalize closure of a site. Indeed, the realities of the
uranium market are a large determinant in whether a licensee ceases operations, goes on standby
or begins decommissioning. Sites that are on standby or awaiting approval of reclamation plans
require minimal oversight yet must continue to pay an annual fee that is clearly not
commensurate with the benefit of holding the license.

In addition, NRC needs to determine an equitable way of dealing with the scenario that
could result in the last licensee having to pay for the entire program that is beginning to play out

These comments are dated May 13, 1991, May 29, 1992, February 4, 1993, May 24,
1993, July 19, 1993, August 18, 1993, June 9, 1994, April 19, 1995, February 27, 1996,
March 27, 1997, May 3, 1999 and April 26, 2000.

NRC's authority to prescribe fees for "regulatory services" under 10 CFR 170 is based on
the Independent Offices Appropriation Act of 1952 (I0AA), 31 USC 9701. To be valid
under the IOAA, a fee must "be reasonably related to, and may not exceed the value of
the service to the recipient, whatever the agency's costs may be." Central & S. Motor
Freight Tariff Ass'n v. United States, 777 F.2d 722, 729 (D.C. Cir. 1985).

2



in the uranium recovery area. For example, there are only three conventional mills and the
number of in-situ leach licensees has decreased since 2000.

Project Manager Costs

Under the proposed rule, the hourly rate applicable to the uranium recovery category of
licensees will increase from $143 in FY 2000 to $144 for FY 2001. NMA outlined concemns
regarding charging licensees for “Project Manager Costs” in its comments on the FY 1999 and
FY 2000 fee proposals. More specifically, NMA was concerned that the changes to “Project
Manager Costs” could double the hourly rate costs incurred by licensees. As evidenced by
licensees’ bills for 2000 and in the chart below, such “Project Manager Costs” far exceed our
most conservative estimates of such costs, mostly due to the fact that licensees are being charged
for Project Managers® (PM) “generic activities” in spite of the fact that the final 1999 fee rule
indicated licensees would not be charged for PM involvement in such “generic activities.”

Facility 9/26/99- 12/30/00 9/26/99- 12/30/00 | 9/26/99- 12/30/00

Review Costs Project Manager Total
j Smith Ranch $71,628 $65,137 , $136,765
Ambrosia Lake $65,210 $47,302 $112,512

$49.095 347.302 _$06.397
(See attached April 10, 2001 NMA Briefing of the Commission for additional detailed

information on impacts of PM fees on licensees.)

Specifically, the final FY 1999 rule gave a fairly detailed example of the new types of
activities subject to cost recovery:

Examples of PM activities which will be subject to Part 170 cost
recovery are those associated with oversight of the assigned
license or plant (e.g., setting work priorities, planning and
scheduling review efforts, preparation and presentations of
briefings for visits to NRC by utility officials, interfacing with
other NRC offices, the public, and other Federal and state and local
government agencies, and visits to the assigned site for purposes
other than a specific inspection), and training. (Emphasis added.)

64 Fed. Reg. 31460. Certainly, nothing in the final rule indicates that licensees would be
charged for PMs’ activities such as work on the Starfire accounting program or work for ancther
branch/office. The only time the final rule mentions “other NRC offices™ is in the above quoted
language where interfacing with other NRC offices is given as an example of an activity
associated with oversight of the assigned license or plant. In no way can that language be
stretched to mean the licensee should expect to pay for their Project Manager’s activities to

3



support other offices having nothing to do with the assigried license. Inreviewing the NRC
directive on “Fee Billing for DWM Project Managers,” it seems virtually no activities the PM
engages in are excluded from cost recovery. Despite the language in the FY 1999 final rule that
rulemaking activities will not be subject to PM fee recovery, in the directive there is a RITS
[Regulatory Information Tracking System] code for “rulemaking oversight.”

As discussed in some detail in these comments, costs that have no relationship to, nor
provide no benefit to the licensee should not be charged to the licensee. To the extent that NRC
is required to recover such costs under the Omnibus Budget Reconciliation Act, these costs are
more appropriately recovered via the Annual Fee. Recovery through the Annual Fee allows such
costs to be spread more equitably across a range of licensees, rather than punishing a licensee
who, though no fault of its own, has been assigned a PM engaged in a lot of “extracurricular
activities.” This problem is further exacerbated when a PM “manages” only one licensee with
the result that the licensee must pick up all of the overhead type costs associated with this
individual PM. A similar inequity results when a licensee’s PM is only a “part-time” PM, a
technical person who has been assigned a licensee or two but who spends the majority of his/her
time doing technical work not related to the licensed site(s) they manage. If that technical person
was not also a part-time PM, the licensee would not be charged for the technical work that does
not relate to its license but under this new rule, it appears the licensee(s) will be charged all of it.

NRC is supposed to be working to solve the current inequities with its fee system, not
creating new inequities. NRC cannot defend this proposal on any reasonable basis much less as
an attempt to shift costs from Annual Fees to Hourly Fees since there is no offsetting decrease in
Annual Fees that corresponds to the incredible increase in hourly fees that licensees discovered
in the latest quarterly bills. NRC must cease this wholly unjustified and ultra vires
implementation of its OBRA responsibilities at once. NRC needs to investigate further
designating PMs as “points of contact” under certain circumstances to reduce PM charges

NMA requests that NRC continue its efforts to provide invoices that contain more
meaningful descriptions of the work done by NRC staff and NRC Contractors. With hourly
rates as high as $144, NRC should be held to at least the same standard of accountability to its
licensees as the private sector is to its clients. In the private sector, adequate explanations and
dates are provided to clients in order for clients to fully understand what was done and when it
was done. This type of billing system allows costs to be specifically identified. NMA
recognizes that implementing such a system would require major revisions to NRC's entire
computer billing program, but it is a change that would serve well NRC, its licensees and the
public. NRC will not accept licensee inconvenience as an excuse for failure to properly fulfill its
license responsibilities so inconvenience provides NRC with no excuse either.

The Commission must revise the PM cost recovery system because that system is
contrary to OBRA and is creating unexpected additional inequities. Given the current state of the
domestic uranium recovery industry, the new inequities posed by the PM cost recovery system




could be the last nail in the coffin. If you have any questions or if we can be of assistance, please
contact me at 202/463-2627.

Sincerely,

Hatz MJ%

Katie Sweeney

Attachment
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Secretary
U. S. Nuclear Regulatory Commission

Attention: Rulemakings and Adjudications Staff
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Paducah Gaseous Diffusion Plant (PGDP)

Portsmouth Gaseous Diffusion Plant (PORTS)

Docket Nos. 70-7001 & 70-7002

USEC Comments on NRC Proposed Rule, “Revision of Fee Schedules; Fee Recovery for FY
2001,” (66 FR 16982)

The United States Enrichment Corporation (USEC) appreciates the opportunity to provide comments
on the NRC Proposed Rule, “Revision of Fee Schedules; Fee Recovery for FY 2001.” The annual
fees for the fuel facility class of licensees have substantially increased despite recent changes to the
Omnibus Budget Reconciliation Act of 1990 (OBRA-90) reducing the fee recovery rate from 100
percent to 98 percent for FY 2001. The NRC’s description of the proposed action does not reveal
the rationale behind why the FY 2001 budgeted costs to be recovered in fuel facility annual fees has
increased over 6% while budgeted costs for almost all other classes of licensees have decreased.
Without a clear understanding of the basis of these increased budget allocations, it is difficult to
ascertain whether they are fair and equitable.

During the past year, USEC has undertaken major actions to reduce operating costs. These actions
have included significant workforce reductions at our production facilities and headquarters and the
commencement of enrichment cessation at the Portsmouth Gaseous Diffusion Plant. The NRC'’s
proposed fee increase imposes a financial burden that counteracts our own cost control efforts.
USEC is disappointed that the NRC continues to escalate fuel facility fees at a time when fuel
facility licensees and certificate holders are implementing major cost control and reduction efforts
in order to effectively compete in world markets.

USEC Inc.
6903 Rockledge Drive, Bethesda, MD 20817-1818
‘TZ, l +O_ Telephone 301-564-3200 Fax 301-564-3201 huep://www.usec.com
mpia- ’StC‘l—Ob"{ SeCt-62



Secretary, U. S. Nuclear Regulatory Commission
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If you have any questions please contact Lisamarie L. Jarriel at (301) 564-3247.

Sincerely,
s. A —l—:@Q.
Steven A. Toelle
Director, Nuclear Regulatory Affairs

cc: E. Leeds, NRC Special Projects Branch
P. Hiland, NRC Region Il
D. Hartland, NRC Resident Inspector - PORTS
C. Blanchard, NRC Resident Inspector - PGDP
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April 27, 2001
P.O. Box 866
Cheyenne, Wyoming
82003

Secretary

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

ATTN: Rulemakings and Adjudications Staff

Gentlemen:

Subject: Wyoming Mining Association - Comments on the Proposed Revisions to 10 CFR
Parts 170 and 171 on License, Inspection and Annual Fees for FY 2001.

The Wyoming Mining Association (WMA) is an industry association of mining companies and
associates (suppliers, contractors, service companies, vendors, etc.) in the State of Wyoming. The
association’s membership includes a number of uranium recovery licensees licensed by the Nuclear
Regulatory Commission. The association has reviewed the above mentioned Proposed Revisions to 10

CFR Parts 170 and 171 on License, Inspection and Annual Fees for FY 2001 and has the following
comments:

Annual Fee for Class I and II Facilities

The WMA supports the proposed reduction in the Annual Fee for Class I facilities from $132,000
per year (Fiscal Year 2000) to $94,300 per year (Fiscal Year 2001) and for Class II facilities from
$111,000 per year (Fiscal Year 2000) to $79,000 per year (Fiscal Year 2001). This is a positive step
for the uranium recovery industry, however it does not go far enough, given the current state of the
industry and its importance to the energy needs of the United States. In addition, the WMA supports
the continued use of a quarterly billing schedule for Class I and Class Il licenses.

The WMA also acknowledges that the passage of the Faimess in Funding Act, which could not have
been accomplished without strong NRC support attempts to address some of the concerns of the
uranium recovery licensees. It is however a fundamental principle of law. that there must bea
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reasonable relationship between the costs to the uranium recovery licensees of a regulatory program
and the benefit derived from the regulatory services delivered. The NRC’s authority to prescribe fees
for “regulatory services” under 10 CFR 170 is based upon the Independent Offices Appropriation
Act of 1952 JOAA), 31 USC 9701. To be valid under IOAA, a fee must “be reasonably related to,
and may not exceed the value of the service to the recipient, whatever the agency’s costs may
be.”(Central & S. Motor Freight Tariff Ass'n v. United States, 777 F.2d 722, 729 (D.C. Cir. 1985)).
To heavy a burden is falling upon uranium recovery licensees. Sites that are on standby or awaiting
approval of reclamation plans require minimal oversight yet must continue to pay an annual fee that
is clearly not commensurate with the benefit of holding the license.

Average Cost Per Professional Staff Hour

The average cost per professional staff hour has been proposed at $144 per hour (Fiscal Year 2001-
proposed — Nuclear Materials and Nuclear Waste Program) which is an increase from the level of
$143 per hour (Fiscal Year 2000). The WMA does not support this increase.

Project Manager Charges

Beginning in Fiscal Year 2000, the Nuclear Regulatory Commission (NRC) began invoicing
licensees for hourly charges for the licensees’ Project Manager (PM), other than for work directly
related to the license, such as training and general administrative work. In the case of a Project
Manager (PM) who managed several licenses, the charges not directly related to license work were
split among the licensees the Project Manager (PM) managed. These charges have become a
significant additional expense that uranium recovery licensees, given the current state of the industry,
can ill afford. This problem is further exacerbated when a PM “manages” few (only one or two
licensees) with the result that the given licensee(s) must pay all of the overhead costs associated with
this individual. The WMA supports the redesignation of Project Managers (PMs) assigned to
uranium recovery licenses as Points of Contact (PCs) to avoid these charges. At the very least, this
change should be made for those licensees who are currently not operating.

Invoicing Procedures

The WMA believes that the NRC should continue its efforts to provide invoices that contain more
meaningful descriptions of the work done by NRC staff and NRC Contractors. With hourly rates as
high as $144 per hour, the agency should be held to at least the same stendard of accountability to its
licensees as a private sector consultant s to its clients. In the private sector, adequate explanations
and dates are provided to clients in order for clients to fully understand what was done and when it
was done. This type of billing system allows costs to be specifically identified.

Status of the Uranium Recovery Industry

Uranium prices are low. The current price is $8.25 per pound (Uranium Exchange (UX) - April 23,
2001). The issue of fees was discussed in depth at the Commissioner’s Briefing provided by the
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National Mining Association (NMA) in Rockville, Maryland on April 10, 2001. At this briefing, the
potential for regulatory relief from fees through a petition for rule making and/or legislative relief
from fees in the form of a suspension of fees pending an improvement in the uranium market was
discussed. The association would support an industry wide effort through the NMA to obtain some
form of relief from licensee fees. In spite of the depressed uranium prices, fees charged to licensees
have risen steadily since 1998 as shown in the chart entitled NRC Fees vs. Price U308 presented at
the Commissioners Briefing on April 10, 2001. In addition, agency fees have increased steadily
since 1998 in spite of declining uranium production.

The uranium recovery industry is vital to the long term energy security of the United States
especially given the recent renewed consideration of the nuclear option by utilities. Senate File 472
_ A Bill to ensure that nuclear energy continues to contribute to the supply of electricity in the
United States raises this issue stating, “... the United States must ensure that the domestic uranium
mining, conversion and enrichment service industries remain viable.” The fees levied against
uranium recovery licensees threaten the viability of this vital industry. Licensees need relief from
fees in order to survive to the time when the industry as a whole recovers.

Licensee fees, hourly charges, review charges, inspection costs, and PM costs have increased
dramatically through the years. These charges have become a significant portion of operating costs as
shown in the table entitled Rio Algom Mining Corporation - NRC Costs September 26, 1999 to
December 30, 2000 prepared by Rio Algom Mining Corporation (RAMC) for its licensed facilities
and presented at the Commissioners Briefing on April 10, 2001.

In summary, WMA supports the reduction in licensee fees proposed by NRC, but does not believe
that the reduction goes far enough in providing the relief required by the industry. The uranium
recovery industry is vital to the energy security of the United States especially given the current U.S.
electricity situation. The industry should not be driven to extinction by excessive fees. The WMA
believes that the hourly rate charged by the agency is excessive. In addition, the association believes
that the PM charges invoiced by the agency have become an increasing burden on the industry and
are especially unfair to those licensees who have a PM assigned solely to them. The WMA believes
that current PMs could be redesignated as PCs at least for some (inactive or standby) licensees with a
savings in PM charges for those licensees. The association believes that the agency should continue
its efforts to produce invoices containing more meaningful descriptions of work performed.

WMA appreciates the opportunity to comment on this critical rule making. If you have any questions
please do not hesitate to contact me.

Sincerely yours,
Marion Loomis

Executive Director

Cc: Katie Sweeney — National Mining Association (NMA)
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Secretary

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

ATTN: Rulemakings and Adjudication Staff

Subject: NRC's Proposed FY 2001 Fee Rule
Dear Sir or Madam:

Rio Algom Mining Corp. is providing comments to the proposed NRC Fea Rule for FY
2001. Rio Algom currently holds three source material licenses for uranium recovery facilities that
fall under the proposed fee rule. In the calendar year, 2000, the cumulative fees paid by Rio
Algom total $567,674, and relative to the current state of the uranium recovery indusiry, these
fees have become a significant burden to the cost of operating these facilities. Additionaliy, given
the relatively low risk of the nature of operations at these facilities, Rio Algom believes that these

fees, including the current proposed fees, are unrealistic in their application.

Hourly Fees

Of the fees proposed in the new rule, the hourly (Part 170) charges are of greatest
concern to Rio Algom. In 2000, hourly fees represented 61% of the annual and hourly fees
assessed for all three facilities. As provided in the bills for these hourly fees, the charges are split
into two general categories, (a} inspection and review cosls and {b) project manager costs. The
costs classified as inspection and review costs represent staft time spent directly on actions
related to the facility license. Some of those review charges are initiated by Rio Algom’s licensing
actions, but NRC staff initiates many with Rio Algom having no input or control over the time
charged for the actions. These hourly charges by their nature of review development, subsidizes
NRC's other non-revenue operations.

However, the charges classified as project manager costs are the most alarming to Rio
Algom. These charges represent generic administrative charges assessed to the licensee that
may or may not be directly refated to that licensee’s operations. Examples of typical project
manager costs include being charged for project manager training, rulemaking, work performed to
other government agencies, etc. The proposed FY 2001 fee rule remains silent on the
assessment of project manager charges, and Rio Algom is left to assume that the previous two
class billing structure remains. For all three of Rio Algom’s facilities, the Part 170 fees for 2000
were assessed at $345,674, and $159,741 or 46% of the hourly charges were assessed as
project manager fees. The project manager fees are of particular concem to Rio Algom since
there is no way to control the costs associated with them since these charges are simply allocated
evenly amongst the licensees for that project manager.

NRC staff has been working with the uranium recovery industry to help control the project
manager costs. This effort has yet to be manifested on any of the Part 170 bills to Rio Algom, and
as a result, there is no means to determine i that effort has resulted in any cost reduction for the
licensee. However, Rio Algom believes that the application of this method of using two categories
of assessing fees for hourly charges Is unfair and Inappropriate, and, as a minimum, NRC should
revert to the former method of billing strictly for review time. This approach would alleviate some
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of the concerns by the uranium recovery industry as a whole and make the bills more understandable by
the licensees.

Annual Fees

Rio Algom’s primary concem with the fee system continues to bae the lack of a reasonable
relationship betwaen the cost to uranium recovery licensees of NRC's regulatory oversight
program and the benefit derived from those services. Rio Algom believes and has commented in
the past, that it is that there must be a reasonable relationship between the cost to licensees ofa
regulatory program and the benefit derived from regulatory services.

Rio Algom does acknowledge that the reduction in the annual fees for in-situ uranium
recovery facilities from $111,000 in FY 2000 fee rule to $79,000 in the proposed FY 2001 fee rule
is a welcome change. However, that reduction does not make up for the dramatic increases in the
tota! actual charges to uranium recovery licensees over the last two years as the result in the
restructuring of the assessment of the hourly charges. Using the total annua!l and hourly fees
assessed in 2000 to Rio Algom’s operations, the proposed annual fee reduction would result in
only an 11% reduction in the total fees assessed for 2001. That assumes the hourly charges
remain at 2000 levels. The total hourly and annual fees remain at levels that significantly impact
the cost of doing business at Rio Algom’s operations.

Too heavy a burden is falling on uranium recovery facilities, particularly those sites
awaiting NRC approval of reclamation plans or those on “standby.” Given the complex regulatory
scheme and numerous license conditions imposed on these sites, it Is rarely a matter of licensee
discretion when to operate or finalize closure of a site. Indeed, the realities of the uranium market
are a large determinant in whether a ficensee ceases operations, goes on standby or begins
decommissioning. Sites that are on standby or awaiting approval of reclamation plans require
minimal oversight yet must continue to pay an annual fee that is clearly not commensurate with
the benefit of holding the license. in addition, NRC needs to determine an equitable way of dealing
with the scenario that could result in the last licensee having to pay for the entire program that is
beginning to play out in the uranium recovery area.

Invoicing

Rio Algom requests that NRC continue its efforts to provide Invoices that contain more
meaningful descriptions of the work done by NRC staif and NRC Contractors. With hourly rates
as high as $144, NRC should be held to at least the same standard of accountability to its
licensees as the private sector is to its clients. In the private sector, adequate explanations and
dates are provided to clients In order for clients to tully understand what was done and when it
was done. This type of billing system allows costs to be specifically identified. Rio Algom
recognizes that implementing such a system would require major revisions to NRC's entire
computer billing program, but it is a change that would serve NRC, licensees and the public well.

Rio Algom believes that the Commission must revise the project manager cost recovery
system because that system is creating unexpected additional inequities and places the ability for
a licensee to control or predict costs in jeopardy. Given the current state of the domestic uranium
recovery industry, the new inequities posed by the project manager cost recovery system could be
the deciding factor on the financial viability of a licensed operation. If you have any questions
please call me at {405) 858-4807.

Sincerely,

William Paul Goranson, P.E
Manager, Radiation Safety,
Regulatory Compliance and Licensing
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Cc:

Marvin Freeman, RAMC
Katie Sweeney, NMA
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NUCLEAR ENERGY INSTITUTE

Stephen D. Floyd
SENIOR DIRECTOR,
REGULATORY REFORM
NUCLEAR GENERATION

April 27, 2001

Secretary

U.S. Nuclear Regulatory Commission
One White Flint North

11555 Rockville, MD 20852

ATTN: Rulemaking and Adjudication Staff

SUBJECT: Proposed Rule: Revision of Fee Schedules; Fee Recovery for FY 2001
(66 Fed. Reg. 16982, March 28, 2001).

On behalf of the commercial nuclear energy industry, the Nuclear Energy institute
(NE1)! hereby submits the following comments on the Nuclear Regulatory Commission’s
proposed rule, Revision of Fee Schedules; Fee Recovery for FY 2001 (66 Fed. Reg.

16982).

It is difficult to provide meaningful comments on the proposed fee rule when
approximately 80 percent of the fees are in a generic category with minimal
explanation. We strongly urge the NRC to provide licensees and the public with a more
expansive explanation of the specific activities and associated costs that form the
bases for Part 171 fees. This will enable stakeholders to provide the NRC with more
substantive feedback on the efficiency of regulatory activities.

The NRC's efforts toward becoming a performance-based organization are clearly
evident in many of its regulatory initiatives. The new reactor oversight process,
implemented last year, has succeeded in timely identification of performance
differences among nuclear power plants from the critically important perspective of
safety. The 2000 performance indicator data and inspection findings showed that the
vast majority of nuclear power plants are performing at very high safety levels. The new
oversight process makes it much easier for plant operators, the NRC, and the public to

1 NEI is the organization responsible for establishing unified nuclear industry policy on matters affecting the nuclear energy
industry, including the regutatory aspects of generic operational and technical issues. NE!I's members include all utilities
ficensed o operate commercial nuclear power planis in the Uniled States, nuclear plant designers, major
architecVengineering finms, fuel fabrication facilities, materials licensees, and other organizations and individuals involved in

the nuciear energy industry.
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ascertain how nuclear plants are performing and to identify any areas in need of
increased agency resources.

The agency’s approach to regulatory reform is commendable, but the NRC also shouid
seek opportunities for increased efficiency in its own operation and organization.
Regulatory reform and industry consolidation should result in organizational efficiency
and the NRC should implement further innovative approaches to optimize its resources.
Targets of opportunity for resource optimization include elimination of resources ,
directed to areas that have low safety significance and greater reliance on licensee self-
assessment. In shon, the revised inspection, assessment, and enforcement process
provides opportunities for better use of agency resources while still ensuring that
licensees maintain a high level of safety.

The industry’s specific concems with the proposed rule are:

1. NRC should justify proposed Part 171 charges

The industry has previously objected to the NRC's approach to allocation of fees
through 10 CFR Part 171, generic fee assessment. Part 171 charges typically account
for 80 percent of a licensee’s fees. Reactor licensees bear a large share of the Part
171 burden.

The proposed rule does not explain in meaningful detail the association of costs with
the proposed generic fee assessments. Without adequate explanation of the bases for
the generic costs, licensees cannot evaluate the agency activities that their fees
support. In addition, given that licensees are billed for contractor activities under Part
171, the NRC should provide a much more detailed account of the major contracts
currently outstanding, their purposes, and their costs. Consistent with the notice and
comment rulemaking provisions of the Administrative Procedure Act, stakeholders
should be told the costs associated with each component of reactor regulation and all
other generic costs in sufficient detail to enable them to provide meaningful comment.

No basis has been provided for the NRC's decision not to detail the costs characterized
as generic under Part 171. We strongly urge the NRC to provide licensees and the
public with the specific activities and associated costs that form the bases for this fee.
Two significant benefits will accrue from such action. First, stakeholders could provide
the NRC with far more effective feedback and comment on the efficiency of regulatory
activities if Part 171 related costs were described with specificity. Second, by making
the cost of actual services and other agency obligations (e.g., overhead) more visible to
stakeholders, the Commission would be propelled to exercise its authority to promote
increased fiscal responsibility.

2. The overall NRC budget should be reduced by the more efficient use of resources

resulting from the agency's revised reaclor oversight process

Under the new reactor oversight program, most licensees will require only baseline
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inspections. The inspection hours for baseline inspections are approximately the same,
as those required under the previous core inspection program. However, there has
been a reduction in the number of regional initiative inspections. These reductions are
not accounted for in the proposed fees. .

l Another technique that could be employed to further improve inspection and

assessment efficiency is for the NRC to participate in and oversee licensee self-
assessments rather than conduct independent inspections. The NRC has successfully
! used this approach in the past for oversight of applicant Independent Design
Verification Program {(IDVP) assessments. '

Now that the first year of the program is complete, the agency should review the scope
and content of inspection procedures to make them further risk-informed. Inspection
resources oriented to minimally safety-significant areas should be eliminated.

The successful implementation of the revised reactor oversight process provides an
opportunity for the NRC to re-allocate existing resources to meet the challenges of risk-
informing regulations and licensing new reactor designs. One opportunity the agency
should consider is consolidating the regional offices in the near term and consider
eliminating them in the longer term. The reactor oversight process results indicate that
most plants need only the baseline inspection program with a limited amount of
supplemental inspection. It is not efficient or cost effective to have duplicate regional
organizations, with the attendant overhead costs, to focus on the few plants that

! warrant significant additional attention.

The industry strongly supports the agency's initiative to broaden application of the risk-
informed, performance-based regulatory oversight approach beyond Part 50 and 70
licensees to include, for example, transportation of radicactive materials,
decommissioning and uranium recovery operations.

The industry is concerned that there has been little reduction in NRC regulatory
resources allocated to uranium recovery (source material) licensees, even though the
number of licensees continues to decline precipitously. A decrease in the number of
licensees or the number of licensed facilities, coupled with the introduction of the risk-
informed, performance-based regulatory approach, should lead to an appreciable
reduction in the size of the corresponding NRC regulatory program and staffing needs.
No such reductions are apparent in the proposed 2001 fees.

3. Fees charged uranium recovery licensees should be reconsidered

The industry remains concerned with the increasing costs that are billed to fuel cycle
licensees. Many of these costs are not explained in the agency'’s invoice
documentation. in the case of uranium recovery licensees where dual and overlapping
regulation by the NRC and EPA persists, many NRC costs are incurred simply to
resolve differences in interpretation of licensee performance data for both regulatory
agencies. The NRC should expedite its efforts to eliminate such costly dual regulation.
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Uranium recovery licensees are considering filing a Petition for Rulemaking to seek
exemption from Part 171 annual fees until the long-term market price of U308 remains
above a benchmark price. The NRC should carefully consider the economic problems
of these Part 40 licensees, many of which originated from the federal government’s
policy to release into the domestic market uranium originating from U.S. and Russian

| down-blended highly enriched uranium (HEU). However, if relief from Parnt 171 fees is
granted, the potential loss of annual fee revenue (estimated to be $4 - 5 miflion) shouid
be recovered through a supplemental congressional appropriation given the national

importance of maintaining a domestic fuel supply.

4, Fee wavier provisions should encourage industry to work cooperatively with
the NRC on generic requlatory improvements or efforts

The proposed rule also includes a clarification of the fee waiver provision (§ 170.21,
Footnote 4, criterion 3 and § 170.31, Footnote 5, criterion(c)). Based on several recent
denials of fee wavier requests and the proposed “clarification” change, we are
concerned that the NRC is shifting the review expense of generic activities out of a Part
171 fee basis into snecific fees under Part 170. The primary intent of the fee wavier
criteria is to encourage industry organizations to work with the NRC or a generic basis
to support regulatory improvements. Resolving issues on a generic basis reduces
resource demands on NRC and expedites resolution of issues on a generic basis. By
discouraging generic actions, the proposed change is inconsistent with the agency's

: strategic goal of making NRC activities and decisions more effective, efficient, and

i realistic. Accordingly, we encourage NRC to retain the original interpretation of the fee
! waiver provision in the final rule.
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Conclusion
The NRC is accountable to ensure that the agency is fiscally responsible in the fees it
recovers from licensees, as well as how the charges are allocated among categories
and among licensees. We encourage the Commission to carefully consider the above
recommendations and, at the very least, provide greater explanation of its proposed

_ allocation process before promulgating a final rule.

Sincerely,

_,/,@4.‘ A. %’%

Stephen D. Floyd
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Secretary,

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

ATTN: Rulemaking and Adjudications Staff

Subject: Comments on Federal Register Notice (Part 2, NRC) dated March 28, 2001: e
«10 CFR Parts 150, 170, and 171, Revision of Fee Schedules; Fee Recovery for /50~ C.
FY 2001; Proposed Rule” .

This letter provides EPRI’s comments on the NRC’s proposed changes to Part 170, “Fees for
Facilities, Materials, Import and Export Licenses, and other Regulatory Services Under the
Atomic Energy Act of 1954, As Amended” that are focused solely on one particular aspect of the
proposed changes to Part 170 - that related to Fee Waiver policy (§170.21, Footnote 4).

EPRI believes that the proposed change to fee waiver policy could negatively impact an effective
working relationships between NRC and industry on resolving generic technical and regulatory
issues. It could undermine Commission policies intended to encourage industry organizations to
work cooperatively with NRC on a generic basis to support regulatory improvement. It could
also undermine the NRC’s commitment to improved regulatory efficiency, effectiveness, and

- increased realism in regulatory decision-making. The NRC views on industry initiatives (as
reflected in the relevant SECYs, SRMs, public meeting presentations, etc.) consistently
recognize the increased efficiency and effectiveness resulting from encouraging industry to
investigate and propose its own solutions to technical issues, subject to NRC review.

The proposed position on fee waivers for generic industry initiatives is inconsistent with NRC
management encouragement of industry initiatives. NRC proposes to tighten its waiver criteria
for charging review fees for generic industry efforts in a manner that will discourage industry
initiative and penalize self-generated industrywide generic initiatives.

The proposed change is to insert the word “NRC’s" in the third criterion for fee waivers listed in
§170.21, Footnote 4, which would state, with this proposed modification: “Fees will not be
assessed for requests/reports submitted to the NRC ... (c) as a means of exchanging information
between industry organizations and the NRC for the purpose of supporting NRC'’s generic
regulatory improvements or efforts:” (see Attachment A for full text of waiver criteria).

On the surface, it would appear that this change is not significant, since the rule clearly applies to
the U.S. NRC, not some other regulatory agency. However, the rationale for this change, which
will form the basis for NRC’s waiver decisions, is problematic (see text under para. IL5, Fee
Waivers, CFR page 16985).
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(1) That rationale attempts to distinguish between fee waiver requests based on the industry’s
future use of the reports, in contrast to reports being submitted, reviewed, and approved for
the purpose of NRC’s generic regulatory improvements.

(2) The rationale also cites a sentence from the statement of considerations for the FY 1994 fee
rule that discusses NRC’s development of generic guidance and regulations.

It appears that the reason for making these distinctions is to establish that the original intent of
the fee waiver provision was to restrict fee waivers to situations where NRC specifically requests
industry to develop a report and/or situations where industry reports are incorporated into NRC
regulations or guidance. This interpretation is inconsistent with the history of the fee rule and
many of the generic industry initiatives developed and submitted to NRC for review without fee.
It runs counter to NRC policy of encouraging proactive industry initiatives.

In an April 18, 2001 letter, to the Commission, I appealed an NRC staff decision to deny our
request for a waiver of the 10 CFR Part 170 fees covering the staff’s review of the RETRAN-3D
safety analysis code. In that letter, I disagreed with recently imposed interpretations of the fee
waiver criteria that limit its scope.

Imposing additional and costly review fees on organizations that develop generic industry
solutions to technical and regulatory issues (e.g., NEL, EPRI) discourages generic industry
initiative. The value of industry generic activities is well acknowledged by NRC. For example,
SECY-00-0116 states: “... itis expected that addressing issues through industry initiatives
would, overall, save resources for both the NRC and the industry. Most industry initiatives
would address issues generically, rather than on a plant-specific basis, and staff experience is that
the generic approach saves resources. Industry initiatives also allow the nuclear power reactor
industry more flexibility in the selection of the schedule and technical approach for addressing
the issue. Further, since industry and other members of the public would be involved at an
earlier stage in addressing an issue, the staff expects better communication and more timely
identification of appropriate actions to address emerging issues. This would also save resources

and would improve timeliness of actions.”

Commission direction to the staff in COMSECY-96-062 was to “move as expeditiously as
possible, within budget constraints, to evaluate on a case-by-case basis, initiatives proposing

further NRC reliance on industry activities as an alternative to NRC activities.”

The staff response, SECY-97-303 (“The Role of Industry and Use of Industry Initiatives™)
included the following means of addressing the review fee issue for industry initiatives:

«Another issue to be considered is the fee structure associated with the review of industry
initiatives that would be substitutes for regulatory action, specifically, whether or not the
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sponsoring organization should be charged for the cost of the review. Based on the level
of effort that has, in the past, been necessary for staff to review and endorse industry
initiatives, this is likely tobe a significant issue. Currently, consistent with the fee policy
for topical reports, fees will be assessed for the full cost of the reviews unless the industry
initiative meets the criteria specified in Footnote 410 10 CFR 171.21 or Footnote 5 to 10
CFR 171.31."

From our perspective, NRC staff efforts the past five years have encouraged industry initiative
and have focused on better ways to credit industry initiative in existing NRC processes while
maintaining the statutory authority of the NRC to assure adequate protection of public health and
safety. Optimizing the existing parallel but independent processes of industry initiative and
regulatory oversight meant improving information exchange and achieving regulatory efficiency
by allowing industry to carry a greater burden for analyzing issues and identifying practical and
effective responses to safety issues, subject to NRC review.

To a significant degree, the way these two seemingly unrelated regulatory procedures — the
industry initiative process outlined in SECY-00-0116, and the proposed revision to the fee rule to
allow the staff discretion in not granting a waiver for industry initiatives that it did not
specifically request — could work in concert to create unintended consequences is evident in
these hypothetical examples:

e NRC staff could impose review fees on broad-based, generic industry submittals for
improved, risk-informed and/or best-estimate analysis tools (e.g., RETRAN-3D), but not
impose a review fee on analysis tools submitted by only two licensees, but that are more
deterministic or conservative than the preferred realistic or best-estimate analysis tools.

e NRC staff could impose review fees on an industrywide solution to a generic technical
issue — one supported by all licensees, but one that does not involve an explicit commitment
to NRC for taking enforcement action (because §50.109 criteria have not been met); but not
impose a review fee on another solution by two licensees willing to commit, for enforcement
purposes, to specific actions, despite the lack of a regulatory basis.

e NRC could impose review fees on 2 high-value, unsolicited, risk-informed, pcrformance-'
based initiative supported by all licensees on the sole basis that the staff had not specifically
requested the industry to propose that initiative, or on the sole basis that the staff did not

envision the need to incorporate the industry initiative into its regulations or guidance.

1 am not suggesting that the NRC staff would exploit these rules and guidelines in such a manner
as to exact a quid pro quo. 1am arguing that the NRC staff should not propose, nor promulgate,
policies and rules that knowingly establish the opportunity for such unintended consequences.
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1 recommend the fee waiver criteria in Part 170 not be changed. Further, 1 request that the NRC
reaffirm its intent and desire to encourage industry initiatives that improve plant performance
and safety, even in cases where the NRC does not specifically request the action, and in cases
where the NRC might not modify its own regulations and guidance to reflect the industry
initiative.

There will be increasing instances in our commercial nuclear business where industry takes the
initiative to address issues on a generic basis and where NRC has an interest in or need to review
the industry’s analysis, guidelines, and implementation plans. Industry groups like NEI and
EPRI should not be penalized for these industrywide activities through costly review fees.
Further, the staff should not be empowered with the ability to favor some industry initiatives
over others through discretionary use of fee waiver criteria that are not clearly understood and
not based on sound and fair policies.

The NRC should reaffirm its support of fee waivers for all NEI documents, and all other
documents from EPRI or other organizations — even unsolicited ones, that enjoy broad-based,
industrywide support for addressing a generic regulatory issue applicable to the entire industry or
a large class of licensees (e.g., BWRs or PWRs).

Since granting a fee waiver is revenue-neutral to NRC, and since the use of industry initiatives in
the regulatory process can provide effective and efficient use of resources and resolution of
issues, NRC policies, regulations and implementing guidance must continue to encourage
cooperation, industry initiative, and generic approaches to issues.
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Theodore U. Marston, Ph.D.
Vice President & Chief Nuclear Officer
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Attachment A

Complete Citation from Part 170 of Generic Fee Waiver Criteria

The regulatory basis for granting an exemption from review fees is footnote 4 to the Special
Projects fee category in the table presented in 10 CFR 50.170.21, which says:

[footnote] "4. Fees will not be assessed for requests/reports submitted to the NRC:
1. In response to a Generic Letter or NRC Bulletin that does not result in an amendment to the

license, does not result in the review of an alternate method or reanalysis to meet the
requirements of the Generic Letter, or does not involve an unreviewed safety issue;

2. In response to an NRC request (at the Associate Office Director level or above) to resolve an
identified safety, safeguards, or environmental issue, or to assist NRC in developing a rule,

regulatory guide, policy statement, generic letter or bulletin; or

3. As a means of exchanging information between industry organizations and the NRC for the
purpose of supporting peneric regulatory improvements or efforts.”




