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JAY E. SILBERG, ESQ.
(202) 663-8063

October 3, 2001

The Commissioners
U.S. Nuclear Regulatory Commission
Mail Stop 0-16 G15
One White Flint North
11555 Rockville Pike
Rockville, MD 20852-2738

DOCKETED
USNRC

October 9, 2001 (12:40PM)

OFFICE OF SECRETARY
RULEMAKINGS AND

ADJUDICATIONS STAFF

Re: September 27, 2001 Letter from State of Utah Regarding SECY-98-
126 and the Private Fuel Service Licensing Proceeding, Docket No.
72-22

Dear Commissioners:

This letter addresses the September 27, 2001, letter from Dianne R. Nielson,
Executive Director for the State of Utah Department of Environmental Quality, to the
Commission regarding the Rulemaking Plan for the Geological and Seismological
Characteristics for Siting and Design of Dry Cask ISFSIs under 10 C.F.R. Part 72. In that
letter, Ms. Neilson expressed concern that a change in the rulemaking plan about to be
proposed by the Staff might undermine adjudication of the same issue (the appropriate
seismic design standard for ISFSIs) in the Private Fuel Storage licensing proceeding. It is
well established, however, under both judicial and NRC precedent, that the Commission
may lawfully choose to resolve such generic issues either through rulemaking or
adjudication. The Commission's discretion is not affected by an intervenor's attempt to
raise those issues in an on-going licensing hearing. , A Baltimore Gas & Electric
Co. v. Natural Resources Def Council, 462 U.S. 87 (1983); Union of Concerned
Scientists v. AEC, 499 F.2d 1069 (D.C. Cir. 1974). Moreover the State would always
have the right to file comments on any rule proposed by the Commission. Accordingly,
the concern expressed in Ms. Nielson's letter is misplaced.

Sincerely,

. Silbe rg
JES/pst
cc: PFS Service List
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PFS Service List:

Emil L. Julian, Assistant for
Rulemakings and Adjudications

Rulemaking & Adjudication Staff
Secretary of the Commission
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
e-mail: hearingdocketinrc.gov
(original and two copies)

Richard A. Meserve, Chairman
U.S. Nuclear Regulatory Commission
Mail Stop: 0-16 G15
One White Flint North
11555 Rockville Pike
Rockville, MD 20852-2738
e-mail: chairman@.nrc.gov

Edward McGaffigan, Jr. Commissioner
U.S. Nuclear Regulatory Commission
Mail Stop: 0-16 G15
One White Flint North
11555 Rockville Pike
Rockville, MD 20852-2738
e-mail: sfc.nrc.gov

Denise Chancellor, Esq.
Assistant Attorney General
Utah Attorney General's Office
160 East 300 South, 5 th Floor
P.O. Box 140873
Salt Lake City, Utah 84114-0873
e-mail: dchancel(aatt.state.ut.us

Jeffrey S. Merrifield, Commissioner
U.S. Nuclear Regulatory Commission
Mail Stop: 0-16 CI
One White Flint North
11555 Rockville Pike
Rockville, MD 20852-2738
e-mail: jmeranrc.gov

G. Paul Bollwerk III, Esq., Chairman
Administrative Judge
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
e-mail: GPB(~nrc.gov

Dr. Jerry R. Kline
Administrative Judge
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
e-mail: JRK2(inrc.gov; kjerrvyerols.com

Diane Curran, Esq.
Harmon Curran Spielberg &

Eisenberg L.L.P.
1726 M Street, N.W., Suite 600
Washington, D.C. 20036
e-mail: dcurran(aharmoncurran.com
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Greta J. Dicus, Commissioner
U.S. Nuclear Regulatory Commission
Mail Stop: 0-16 G15
One White Flint North
11555 Rockville Pike
Rockville, MD 20852-2738
e-mail: cmrdicus@nrc.gov

*Office of the Commission Appellate
Adjudication

Mail Stop: 16-G-15 OWFN
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

(United states mail only)

John Paul Kennedy, Sr., Esq.
David W. Tufts, Esq.
Confederated Tribes of the Goshute

Reservation and David Pete
Durham Jones & Pinegar
111 East Broadway, Suite 900
Salt Lake City, Utah 84105
e-mail: dtufts@djplaw.com

Paul EchoHawk, Esq.
Larry EchoHawk, Esq.
Mark EchoHawk, Esq.
EchoHawk PLLC
P.O. Box 6119
Pocatello, ID 83205-6119
e-mail: pechohawk@.hollandhart.com

Dr. Peter S. Lam
Administrative Judge
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
e-mail: PSL(.nrc.gov

Sherwin E. Turk, Esq.
Office of the General Counsel

Mail Stop 0-15 B18
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
e-mail: set()nrc.gov
e-mail: pfscasepnrc.gov

Joro Walker, Esq.
Land and Water Fund of the Rockies
1473 South 1100 East
Suite F
Salt Lake City, UT 84105
e-mail: utah@lawfund.org

James M. Cutchin
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
e-mail: jmc3(@nrc.gov
(e-mail copy only)
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Tim Vollmann, Esq.
Skull Valley Band of Goshute Indians
3301l-R Coors Road, N.W.
Suite 302
Albuquerque, NM 87120
e-mail: tvollmann(ahotimail.com


