
Letter For Electronic Distribution 
Original signed letter on file at the following a4qress 

Nevada Division of Environmental Protection 
333 West Nye Lane 
Carson City, Nevada 89706-0851 

Jaxiary 25, 2601 

Carl Goertz O 03 
Environmental Management 

U.S. Department of Energy 
P.O. Box 98518 
Las Vegas, Nevada 89193-8518 

Re: DOE Nevada Operations Office (DOE/NV) Audit of the West Valley Demonstration 

Project (WVDP), Low-Level Radioactive Waste Certification Program - Audit No.  

RWAP-A-01-04 

Dear Mr, Gertz: 

The U.S, Department of Energy -- Nevada Operations Office (DOE/NV) has received a 

request from the West Valley Demonstration Project (WVDP) in New York. State to be 

approved as an offsite waste generator eligible to dispose of Low Level Radioactive waste 

(LLW) at the Nevada Test Site (NTS), The Nevada Division of Environmental Protection 

(NDEP) received niotification that an on-site audit has been scheduled by DOE/NV to evaluate 

a specific low level waste stream at the WVDP for compliance with the Nevada Test Site's 

Waste Acceptance Criteria (NTSWAC).  

Upon receiving this notification, NDEP raised verbal concerns about the 

appropriateness of a decision by DOE/NV to accept the WVDP wastes for disposal as LLW at 

the NTS. Based on a further review of the WV -ite history regarding both the origin and 

ownership of the WVDP waste streams, NDEP's position is that the waste would be classified 

as commercial waste and need to be disposed of as such.  

The State of Nevada concluded its obligation under the commercial LLW compact 

system for disposal of commercial LLW with closure of the Beatty commercial LLW site in 

1992. Now it appears that DOE is moving toward accepting commercial LLW for disposal at 

the NTS. While NDEP does acknowledge DOE's self regulating authority, under the Atomic 

Energy Act for the management and disposal of "defense" LLW, the same cannot be said for 

commercial LLW. These wastes are regulated by the Nuclear Regulatory Commission 

(NRC) and its delegates, and DOE can not, through its own initiative, change the regulatory 

status of a waste.  
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NDEP is requesting that DOE provide the basis for the determination that the WVDP 

LLW streams are acceptable to be considered for disposal at the NTS. It is noted that the 

"West Valley Demonstration Project Act" gives DOE specific authority for demonstrating 

solidification techniques for high level waste and allows DOE to dispose of LLW in 

accordance with the applicable licensing requirements. What licensing requirements does 

DOE assert are applicable to the referenced waste streams? 

With respect to origin, are these LLW streams generated from activities associated 

with nuclear weapons production or DOE energy research activities associated with the 

treatment of commercial high level waste? In terms of ownership, the Act does o authorize 

the transfer of title of the WVDP waste to the DOE, Given this consideration, under what 

authority will DOE accept the LLW streams being considered for disposal at the NTS? 

NDEP is aware that DOE and the New York State Energy Research and Development 

Authority have developed an EIS that evaluates alternatives for cleanup and disposition of 

radioactive wastes at the West Valley site.. Has a "Record of Decision" been issued for this 

EIS and has DOE adhered to National Environmental Policy Act (NEPA) Tiering 

requirements (40 CFR 1508.28) regarding the NEPA decision making process for the 

referenced LLW streams? 

Questions regarding any matter addressed in this letter may be addressed to John 

Walker at (775) 687-4670 ext. 3027, or me at ext. 3039.  

Sincerely, 

Paul J. Liebendorfer, P.E.  
Chief 
Bureau of Federal Facilities 

PJL/KKB/YvW/nap 
cc: Allen Biaggi, NDEP Administrator 

Robert R. Loux, NWPO 
K. Beckley, NDEP, Carson City, NV 
M.D. McKinnon, NDEP, Las Vegas, NV 
Stan Marshal, Health Division



Department of Energy
United atates U Vzin ue

Ohio Field Office 

m emioorandunm West Valley Demonstration Project 

DATE: March 2, 2001 

SUBJECT: U.S. Department of Energy (DOE) West Valley Demonstration Project (WVDP) Regulatory 

Basis for Shipment of Low-Level Waste (LLW) to the Nevada Test Site 

TO: E. Frank DiSanza, Director 
Waste Management Division 
DOE-NV, C-125 

In response to a request from Mr. Gary Pyles of your office, attached is the regulatory basis 

for disposing of LLW generated by the West Valley Demonstration Project (WVDP) at the 

Nevada Test Site.  

If you have any questions regarding this matter, at ( 16) 942-4312.  

Alice C. Williams, Director 

West Valley Demonstration Project 

Attachment: Regulatory Basis 

cc: Gary Pyles, DOE NV, w/att.  

TJV:0124 - 76022 - 462.2.3 

TJV/sib
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DISPOSAL OF 

WEST VALLEY DEMONSTRATION PROJECT 

LOW-LEVEL WASTE 

AT A DEPARTMENT OF ENERGY DISPOSAL SITE 

PURPOSE 

The purpose of this paper is to provide the regulatory basis for disposing of low-level radioactive 

waste (LLW) generated by the U.S. Department of Energy (DOE) West Valley Demonstration 

Project (WVDP) at a DOE disposal site, rather than exclusively at a commercial disposal site.  

The WVDP waste disposal scope includes waste currently in inventory and waste that may be 

generated by the DOE during Project completion activities. The regulatory justification is based 

on a review and interpretation of applicable Federal laws and regulations pertaining to the 

assignment of radioactive waste management and disposal responsibilities, as well as, on current 

DOE programmatic planning and decision making for waste management.  

ISTORICAL BACKGROUND OF WVDP 

The WVDP is located on the site of the only commercially-operated Spent Nuclear Fuel (SNF) 

reprocessing facility in the nation. The commercial facility operated from 1966 to 1972 under a 

leasing arrangement with New York State (NYS) and a U.S. Nuclear Regulatory Commission 

(NRC) license. Approximately 640 metric tons of SNF were processed; approximately 60 

percent of which came from the Federal Atomic Energy Commission Facility at Hanford (N 

Reactor). In 1976, the commercial operator notified NYS of its intent to exercise its rights under 

the waste storage agreement and to surrender the responsibility for all wastes to NYS. In 1980, 

Congress passed the WVDP Act directing the U.S. Department of Energy to carry out a high

level liquid nuclear waste management project at the Western New York Nuclear Service Center 

in West Valley, New York.  

REGULATORY ANALYSIS 

In comparison to most DOE sites, the WVDP is unique in that-Congress has mandated that the 

DOE has taken over certain responsibilities for wastes and facilities, that had formerly been 

managed by a private (commercial) entity operating under a NRC license. Congress mandated 

this via passage of the WVDP Act of 1980 (Public Law 96-368). The DOE is required to 

perform certain waste management and disposal activities, as defined in the language of the 

WVDP Act. These activities are discussed in the following section.  

West ValleyDemonstration Project Act of 1980 

The WVDP Act directs the DOE to carry out a high-level liquid nucleir waste management 

project at the Western New York Nuclear Service Center in West Valley, New York. A number 

of specific responsibilities are listed, including activities that involve LLW management and 

disposition. The WVDP Act does not distinguish between the commercial/non-defense vs.  

defense aspects of West Valley's waste. Section 2.(a)(4), of the WYDP Act states, "The 

Secretary shall, in accordance with applicable licensing requirements, dispose of low-level 
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radioactive waste and transuranic waste produced by the solidification of the high level 

radioactive waste under the project," 

In the WVDP Act, Section 2 (a)(5) states that, "The Secretary shall decontaminate and 

decommission (A) the tanks and other facilities of the Center, in which the high level radioactive 

waste solidified under the project was stored, (B) the facilities used in the solidification of the 

waste, and (C) any material and hardware used in connection with the project." In conducting 

the WVDP, the DOE has generated and will continue to generate LLW that requires disposition 

by the Department, whether this waste was generated during preparation of the site for 

vitrification, during actual vitrification operations, or during decommissioning activities yet to 

take place. The language of the WVDP Act does not mandate any particular waste disposal 

locations, but only mandates that DOE is responsible for disposing of waste in compliance with 

any applicable licensing requirements.  

Low Level Fadioatidve Wast -Policy Amendments Act 

Prior to the passage of the WVDP Act, and the Public Law authorizing Waste Isolation Pilot 

Plant (WIPP), little regulatory attention has been given to waste disposal issues and 

responsibilities, particularly in terms of the private sector (NRC commercial licensees) vs. public 

sector (nuclear weapons production). However, in 1985, the Federal government passed the 

Low- Level Radioactive Waste Policy Amendments (LLRWPA) Act defining the role of the 

Federal and State's governments in managing and disposing of LLW. It assigns the States with 

the responsibility to form compacts and establish low level radioactive waste disposal sites for 

wastes generated, at a minimum, within the compact.  

The basis of this law is not one of identifying the origin of the waste as either defense or 

commercial. Instead, the LLRWPA has as its basis identification of the owner and/or generator 

of that waste. The LLRWPA gives the federal government the responsibility to dispose of the 

wastes it generates. States are not responsible for disposing of LLW that is owned or generated 

by the DOE; owned or generated by U.S. Navy vessel decommissioning; Formerly Utilized Sites 

Remedial Action Program (FUSRAP) sites; or owned or generated as a result of any research and 

development, testing, or production of any atomic weapon. States are also not required to accept 

waste for disposal that exceeds the limits for Class C radioactive waste as defined by 10 CFR 

61.55. Specifically, 42 U.S.C. and 2021 c of the LLRWPA, "Responsibilities for Disposal of 

Low-Level Radioactive Waste," assigns States the responsibility to dispose of LLW generated 

within the state that consists of, or contains, Class A, B, or C waste as defined by 10 CFR 61.55, 

except for the Federal sources described above.  

The significance of the LLJR.WPA for the WVDP is that of waste ownersfiip vs. waste generation.  

The LLRWPA Act is key to the position of this paper that WVDP waste can be disposed by the 

DOE at the disposal site of its choosing--...either commercial or DOE. Section 2021c(b)(1) of 

the LLRWPA does not require that LLW be owned by DOE for its disposal to be a Federal 

responsibility; waste disposal is also a Federal responsibility in cases where the waste is 

generated by DOE, but not necessarily owned by DOE. Therefore, regardless of the ownership 

of project-generated waste, the DOE is not precluded from utilizing DOE disposal sites for 

disposing of such waste, should it choose to do so.
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DOE PROGRAMMATIC PLANNING AND DECISION MAKING

Prog a kmmaic Waste Management .Environmen-tal Impact Statement 

In May 1997, DOE released the "Final Waste Management Programmatic Environmental Impact 

Statement" (WMPEIS). The WMPEIS is a nationwide study performed by DOE that examines 

the environmental impacts of managing radioactive and hazardous wastes from past and future 

DOE activities. DOE included West Valley in its WMPEIS analysis. The WMPEIS scope 

encompasses 54 sites "for which DOE has some waste management responsibility and that are 

within the scope of this PEIS," of which 40 are designated DOE sites (including West Valley), 11 

are joint Navy/DOE sites, 2 are FUSRAP sites, and the last is the Waste Isolation Pilot Plant 

(WIPP). Of the 54, 17 of these sites are identified as 'major' sites on the basis of potentially 

receiving wastes from other sites, hosting a disposal facility, managing HLW, or being consistent 

with the Federal Facility Compliance Act process. The WVDP is designated as a major DOE site 

because of its HLW management role. However, DOE did not limit its West Valley analysis to 

only HLW. West Valley analysis in the WMPEIS included HLW, TRU, LLW, and LLMW.  

Under the WMPEIS, Purpose and need (Section 2.2), DOE states that it is required by the 

Atomic Energy Act to manage the radioactive wastes that it generates. West Valley was 

evaluated consistently with all the other DOE sites being evaluated, including waste volumes and 

impacts from implementing the various alternatives under consideration. West Valley was 

clearly a part of the WMPEIS, and had clearly been identified as a waste generator that DOE 

included in its assessment for disposing of its waste at one or more of the DOE waste disposal 

sites under consideration. The West Valley site description is included in WMPEIS Section 

4.4.17. West Valley's projected waste volumes are clearly identified within each WMPEIS 

section that discussed that particular waste type. West Valley's cumulative impacts and 

supporting narrative discussion is included in Section 11.19 in the Final WMPEIS, Volume 1.  

West Valley detailed impacts per alternative and per waste type are included in Volume-II of the 

final WMPEIS, Section 18.  

During the comment period on the draft WMPEIS, two comments were received specifically 

involving West Valley. These can be found in Section 3.5.17 of Volume V of the WMPEIS.  

Neither include objections on West Valley's inclusion in the WMPEIS. One more general 

comment regarding DOE's authority to dispose of waste at the Nevada Test Site (NTS) (made by 

the State of Nevada), indicates that Nevada believes the NTS land withdrawal orders restrict the 

site to only atomic testing activities, and that DOE must obtain exclusive jurisdiction over the 

disposal sites to do what is being considered in the WMPEIS, and that must be obtained from the 

Nevada Legislature. DOE responded that this issue was outside the scope of the WMPEIS and 

was addressed in the NTS Site-wide EIS. No comment could be found that specifically objected 

to West Valley's inclusion in the WMPEIS or its potential eligibility for waste disposal at a DOE 

disposal facility.  

On the basis of the WMPEIS analysis, DOE intended to decide which sites will manage its 

existing wastes and those wastes that DOE will generate in its ongoing operations. For 

management of LLW, DOE evaluated a range of alternatives, including no action, decentralized, 

regionalized, and centralized. The Preferred Alternative for LLW published in the WMPEIS is
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for treatment of LLW at the generator site, with disposal at regional disposal sites following 

treatment. DOE's Record of Decision (ROD) for LLW, including the announcement of the 

selected DOE disposal sites, was issued on February 25, 2000.  

DOE's decision was to perform minimum treatment at all sites and continue, to the extent 

practical, disposal of onsite LLW at the INEEL, the Los Alamos National Lab, the Oak Ridge 

Reservation, and the Savannah River Site. In addition, DOE decided to make the Hanford site 

and the NTS available to all DOE sites (including West Valley) for disposal of LLW.  

At that time, the DOE amended the ROD for NTS to be consistent with DOE's complex-wide 

programmatic decision, to enable NTS to implement its Expanded Use Alternative, under which 

NTS may authorize new LLW generators for disposal at NTS, including (consistent with the 

WMPEIS) LLW from the WVDP.  

Additionally, West Valley is currently engaged in a site specific National Environmental Policy 

Act (NEPA) process that will tier to the WMPEIS. If the decisions made on the basis of this site 

specific analysis (or analyses) call for off-site disposal of LLW, then the WMPEIS ROD will 

dictate the manner and place in which the waste is disposed.  

SUMMARY/CONCLUSION 

In summary, it is DOE's position that WVDP LLW may be disposed of at appropriate DOE sites 

for the following reasons: 

6 The WVDP Act clearly gives DOE the responsibility to dispose of the LLW generated by the 

project; 

* The LLWPA clearly indicates that DOE is responsible for disposal of DOE generated waste; 

and 

U.S. Department of Energy's (DOE) programmatic decision documented in the Low-Level 

Waste (LLW)/Mixed Low-Level Waste (MLLW) WMPEIS ROD, issued June 2000, provided 

that WVDP could avail itself of a DOE regional site (NTS or Hanford) without making 

distinctions between DOE owned and non-DOE owned wastes. However, the LLW/MLLW 

WMPEIS ROD did not decide which site would receive the waste if the waste is ultimately 

sent to a DOE site. In addition, the LLW could also be sent to a commercial facility licensed 

by the Nuclear Regulatory Commission.  

a 
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Department of Energy 
Nevada Operatione Office 

PO. Box 98518 
Las Vegas, NV 891 5-8518 
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Aljot C. Williams, West Valley Demonstration Prpject Director, DOE/WVD?, West Valley, NY 

APPROVAL TO SHIP WEST VALLBY DEMONSTRATION PROJECT (WVDP) LOW, 
LEVEL RADIOACTIVE WASTE TO THB NEVA4A TEST SITE 

WVDP has successfully completed the program approval process described in the Nevada Teat 
Site Waste Acceptance •-iteria (NTSWAC), Revision 3.  

National Nuclear SecurityAdminiatration Nevada Operations Office (NNSA/NV) Radioactive 
Waste Acceptmmc.Program (RWAP) personnel coýnPletcd the audit of Waste Valley on 
January 25, 2001. The results of the a•dit are docwmented in the audit report, letter dated 
February 2,2001, to Ahmad M. Al-Daouk f'rom G.ry L. Pyles.  

NNSA/NV also reviewed, oommented, mad approvpd the following waste profiles: 

lan•2P41 t. ofFiinand Dateg 
WVDP.000000001. Rev. 0, 01/18/01 VEMP Airborne Contaminated 

Material 

VWVDP-000000002 Rev. 0, 06/01/01 Legacy Low Level Waste Treatment 
Facility Resin 

As a result of the above actions, NNSA/NV approves the WVW' Low-Level Waste Certificatioa 
Program for the shipment and disposal of the identified waste streams. This approval is based 
upon satisfying the requirements of the NTSWAC, ýevision 3, the current West Valley Nuclear 

Services Company Radioactive Waste Certification Progam, and listed waste profile revisions.  
Enclosed are the current NNSA1NV approvals beldiby WVDP.  

Prior to shipment of any approved waste streams, please notify Bechtel Nevada (BN) Waste 
Management Progran Office personnel at (702) 295-6811 or (702) 295-6808 with the planned 
shipping date. BN will ensure suficient funding is available and provide the necessary 
cquipment and personnel to complete disposal activities.  
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Alice C. Williams" 2 

If you have any questions or require additional inOrmation, please contact Gary L. Py~es at 
(702) 295-2969.  

Gor Carl: Ge. (ertz, Assistwu Manager 

WMDG.QLP fo,/ nvirontnetal. Maaagement 

Enclosure: 
As stated 

cc w/encl: 
D. J. Davis, DOE/-Q (EM-34) CLVRLF 
P. 1. Liebendorfer, NDEP, Carson City, NY 
M. D. MeKinnon, NDBP, Ls Vegas, NY 
A. M. A1-Daouk, DO0MWVDP, 
West yalley, NY 

J. P. Jacksoz. WVDP, West Valley, NY 
J. F. Bopn, BN, Mercuay, NV 
J. B, Zovi, BN, Las Vw, NVY 
M. B. Noland, BN, Las Vegas, NV 
S. K. Kreuzien, HAZMED, Las Vegas, NV 

cc w/o enl: 
S. R. Livexick, BN, Las Vegas, NV



Nevada Te.i Site Approval Status - Jmune 18, 2001 

West Valley Demonstrotion Profea. Wesl Valley. New York

Waste Stream(s): 

Waste Profile Revision and Date Appcoval Date Title 

WVDP-000000001 00 01f18/01 Cover Ltr. Date VEMP Aiibome Contaminated Motezial 

WVDP-000000002 00 06101101 Cover Ltr_ Date Legacy Low Levew Waste Trea ment Faclity Re9si 

Waste Certification Program: 

WCPP Revision and Date Aftroval Date Title 

WVDP-339 03 12/15/00 Cover Lr. Date West Valley Nuclear Services Radioactive Waste 
Ccrti&cation Program Plan 

Assessment Status: 

- Last RWAP-Pacidit, Evaluation: RWAP-A-01-04, 01101 

Next Facility Evaluation Due: 2003
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