Letter For Electronic Distribution
Original signed letter on file at the following adgress

Nevada Division of Environmental Pretection

333 West Nye Lane
Carson City, Nevada 89706-0851

January 25, 2001

- . | Dockel no:
arl Gertz | 050030\ ; YOOM-032

Environmental Management
U.S. Department of Energy
P.0O. Box 98518

Las Vegas, Nevada 89193-8518

Re: DOE Nevada.(iperations Office (DOE/NV) Audit of the West Valley Derhonsu'ation
Project (WVDP), Low-Level Radioactive Waste Certification Program - Audit No. -

RWAP-A-01-04 :
Dear Mr, Gertz:

The U.S. Department of Energy -- Nevada Operations Office (DOE/NV) has received a
request from the West Valley Demonstration Project (WVDP) in New York:State to be
approved as an offsite waste generator eligible to dispose of Low Level Radioactive waste
(LLW) at the Nevada Test Site (NTS). The Nevada Division of Environmental Protection
(NDEP) received notification that an on-site audit has been scheduled by DOE/NV to evaluate
a specific low level waste stream at the WVDP for compliance with the Nevada Test Site’s

Waste Acceptance Criteria NTSWAC).

Upon receiving this notification, NDEP raised verbal concerns about the
appropriateness of a decision by DOE/NV to accept the WVDP wastes for disposal as LLW at
the NTS. Based on a further review of the WV site history regarding both the origin and
ownership of the WVDP waste streams, NDEP’s position is that the waste would be classified
as commercial waste and need to be disposed of as such.

The State of Nevada concluded its obligation under the commercial LLW compact
system for disposal of commercial LLW with closure of the Beatty commercial LLW site in
1992. Now it appears that DOE is moving toward accepting commercial LLW for disposal at
the NTS. While NDEP does acknowledge DOE’s self regulating authority, under the Atomic
Energy Act for the management and disposal of “defense” LLW, the same cannot be said for
commercial LLW. These wastes are regulated by the Nuclear Regulatory Commission
(NRC) and its delegates, and DOE can not, through its own initiative, change the regulatory
status of a waste. . '



NDEP is requesting that DOE provide the basis for the determination that the WVDP
LLW streams are acceptable to be considered for disposal at the NTS. It is noted that the
“West Valley Demonstration Project Act” gives DOE specific authority for demonstrating
solidification techniques for high leve] waste and allows DOE to dispose of LLW in

" accordance with the applicable licensing requirements. What licensing requirements does

DOE assert are applicable to the referenced waste streams?

With respect to origin, are these LLW streams generated from activities associated
with nuclear weapons production or DOE energy research activities associated with the
treatment of commercial high level waste? In terms of ownership, the Act does not authorize
the transfer of title of the WVDP waste to the DOE. Given this consideration, under what '
authority will DOE accept the LLW streams being considered for disposal at the NTS?

NDEP is aware that DOE and the New York State Energy Research and Development
Authority have developed an EIS that evaluates alternatives for cleanup and disposition of
radioactive wastes at the West Valley site. - Has a “Record of Decision” been issued for this
EIS and has DOE adhered to National Environmental Policy Act (NEPA) Tiering
requirements (40 CFR 1508.28) regarding the NEPA decision making process for the
referenced LLW streams? _

Questions regarding any matter addressed in this letter may be addressed to John
Walker at (775) 687-4670 ext. 3027, or me at ext, 3039.

Sincerely,

Paul J. Liebendorfer, P.E.
Chief
Bureau of Federal Facilities

PJL/KKB/IJW/nap

cc:  Allen Biaggi, NDEP Administrator
Robert R. Loux, NWPO
K. Beckley, NDEP, Carson City, NV
M.D. McKinnon, NDEP, Las Vegas, NV
Stan Marshal, Health Division
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United' States Government
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Department of Energy

Ohio Field Office

memO l' an du m West Valley Demonstration Pro ject

DATE: March 2, 2001

SUBIJECT:

TO:

U.S. Department of Energy (DOE) West Valley Demonstration Project (WVDP) Regulatory
Basis for Shipment of Low-Level Waste (LLW) to the Nevada Test Site ‘

E. Frank DiSanza, Director
Waste Management Division
DOE-NV, C-125

In response to a request from Mr. Gary Pyles of your office, attached is the regulatory basis
for disposing of LLW generated by the West Valley Demonstration Project (WVDP) at the

Nevada Test Site.

If you have any questions regarding this matter, please call me at (716) 942-4312.

Alice C. Williams, Director
West Valley Demonstration Project

Attachment: Regulatory Basis
cc: QGary Pyles, DOE NV, w/att.
TIV:0124 - 76022 - 462.2.3

TIV/slb



DISPOSAL OF .
WEST VALLEY DEMONSTRATION PROJECT
LOW-LEVEL WASTE
AT A DEPARTMENT OF ENERGY DISPOSAL SITE

PURPOSE

The purpose of this paper is to provide the regulatory basis for disposing of low-level radioactive
waste (LLW) generated by the U.S. Department of Energy (DOE) West Valley Demonstration
Project (WVDP) at a DOE disposal site, rather than exclusively at a commercial disposal site.
The WVDP waste disposal scope includes waste currently in inventory and waste that may be
generated by the DOE during Project completion activities. The regulatory justification is based
on a review and interpretation of applicable Federal laws and regulations pertaining to the
assignment of radioactive waste management and disposal responsibilities, as well as, on current
DOE programmatic planning and decision making for waste management.

HBISTORICAL BACKGROUND OF WVDP

The WVDP is located on the site of the only commercially-operated Spent Nuclear Fuel (SNF)
reprocessing facility in the nation. The commercial facility operated from 1966 to 1972 under a
leasing arrangement with New York State (NYS) and a U.S. Nuclear Regulatory Commission
(NRC) license. Approximately 640 metric tons of SNF were processed; approximately 60
percent of which came from the Federal Atomic Energy Commission Facility at Hanford (N
Reactor). In 1976, the commercial operator notified NYS of its intent to exercise its rights under
the waste storage agreement and to surrender the responsibility for all wastes to NYS. In 1980,
Congress passed the WVDP Act directing the U.S. Department of Energy to carry outa high-
level liquid nuclear waste management project at the Western New York Nuclear Service Center

in West Valley, New York.

REGULATORY ANALYSIS

In comparison to most DOE sites, the WVDP is unique in that-Congress has mandated that the
DOE has taken over certain responsibilities for wastes and facilities that had formerly been
managed by a private (commercial) entity operating under a NRC license. Congress mandated
this via passage of the WVDP Act of 1980 (Public Law 96-368). The DOE is required to
perform certain waste management and disposal activities, as defined in the language of the
WVDP Act. These activities are discussed in the following section.

West ey Demonstration Project Act 80

The WVDP Act directs the DOE to carry out a high-level liquid nucledr waste management
project at the Western New York Nuclear Service Center in West Valley, New York. A number
of specific responsibilities are listed, including activities that involve LLW management and
disposition. The WVDP Act does not distinguish between the commercial/non-defense vs.
defense aspects of West Valley’s waste. Section 2.(a)(4), of the WYVDP Act states, “The
Secretary shall, in accordance with applicable licensing requirements, dispose of low-]evel
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" radjoactive waste and transuranic waste produced by the solidification of the high level
radioactive waste under the project.”

In the WVDP Act, Section 2 (a)(3) states that, “The Secretary shall decontaminate and
decommission (A) the tanks and other facilities of the Center, in which the high level radioactive
waste solidified under the project was stored, (B) the facilities used in the solidification of the
waste, and (C) any material and hardware used in connection with the project.” In conducting
the WVDP, the DOE has generated and will continue to generate LLW that requires disposition
by the Department, whether this waste was generated during preparation of the site for
vitrification, during actual vitrification operations, or during decommissioning activities yet to
take place. The language of the WVDP Act does not mandate any particular waste disposal
locations, but only mandates that DOE is responsible for disposing of waste in compliance with

any applicable licensing requirements.

Low Level Radioactive Waste Policy Amendments Act

Prior to the passage of the WVDP Act, and the Public Law authorizing Waste Isolation Pilot
Plant (WIPP), little regulatory attention has been given to waste disposal issues and
responsibilities, particularly in terms of the private sector (NRC commercial licensees) vs. public
sector (nuclear weapons production). However, in 1985, the Federal government passed the
Low- Level Radioactive Waste Policy Amendments (LLRWPA) Act defining the role of the
Federal and State’s governments in managing and disposing of LLW. It assigns the States with
the responsibility to form compacts and establish low level radioactive waste disposal sites for
wastes gerierated, at a minimum, within the compact.

The basis of this law is not one of identifying the origin of the waste as either defense or
commercial. Instead, thc LLRWPA has as its basis identification of the owner and/or generator
of that waste. The LLRWPA gives the federal government the responsibility to dispose of the
wastes it generates, States are not responsible for disposing of LLW that is owned or generated

" by the DOE; owned or generated by U.S. Navy vessel decommissioning; Formerly Utilized Sites
Remedial Action Program (FUSRAP) sites; or owned or generated as a result of any research and
development, testing, or production of any atomic weapon. States are also not required to accept
waste for disposal that exceeds the limits for Class C radioactive waste as defined by 10 CFR
61.55. Specifically, 42 U.S.C. and 2021c of the LLRWPA, “Responsibilities for Disposal of
Low-Level Radioactive Waste,” assigns States the responsibility to dispose of LLW generated
within the state that consists of, or contains, Class A, B, or C waste as defined by 10 CFR 61.55,
except for the Federal sources described above. '

The significance of the LLRWPA for the WVDP is that of waste ownership vs. waste generation.
The LLRWPA Act is key to the position of this paper that WVDP waste can be disposed by the
DOE at the disposal site of its choosing-----either commercial or DOE. Section 2021¢(b)(1) of
the LLRWPA does not require that LLW be owned by DOE for its disposal to be a Federal
responsibility; waste disposal is also a Federal responsibility in cases where the waste is
generated by DOE, but not necessarily owned by DOE. Therefore, regardless of the ownership
of project-generated waste, the DOE is not precluded from utilizing DOE disposal sites for

disposing of such waste, should it choose to do so.
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' DOE PROGRAMMATIC PLANNING AND DECISION MAKING

Programmatic Waste Management Environmental Impact Statement

In May 1997, DOE released the “Final Waste Management Programmatic Environmental Impact
Statement” (WMPEIS). The WMPEIS is a nationwide study performed by DOE that examines
the environmenta! impacts of managing radioactive and hazardous wastes from past and future
DOE activities. DOE included West Valley in its WMPEIS analysis. The WMPEIS scope
encompasses 54 sites “for which DOE has some waste management responsibility and that are
within the scope of this PEIS,” of which 40 are designated DOE sites (including West Valley), 11
are joint Navy/DOE sites, 2 are FUSRATP sites, and the last is the Waste Isolation Pilot Plant
(WIPP). Of the 54, 17 of these sites are identified as ‘major’ sites on the basis of potentially
receiving wastes from other sites, hosting 2 disposal facility, managing HLW, or being consistent
with the Federal Facility Compliance Act process. The WVDP is designated as a major DOE site

. because of its HLW management role. However, DOE did not limit its- West Valley analysis to
only HLW. West Valley analysis in the WMPEIS included HLW, TRU, LLW, and LLMW.

Under the WMPEIS, Purpose and need (Section 2.2), DOE states that it is required by the
Atomic Energy Act to manage the radioactive wastes that it generates. West Valley was
evaluated consistently with all the other DOE sites being evaluated, including waste volumes and
impacts from implementing the various alternatives under consideration. West Valley was
clearly a part of the WMPEIS, and had clearly been identified as a waste generator that DOE
included in its assessment for disposing of its waste at one or more of the DOE waste disposal
sites under consideration. The West Valley site description is included in WMPEIS Section .
4.4.17. West Valley’s projected waste volumes are clearly identified within each WMPEIS
section that discussed that particular waste type. West Valiey’s cumulative impacts and
supporting narrative discussion is included in Section 11.19 in the Final WMPEIS, Volume [.
West Valley detailed impacts per alternative and per waste type are included in Volume II of the

 final WMPEIS, Section 18.

During the comment period on the draft WMPEIS, two comments were received specifically
involving West Valley. These can be found in Section 3.5.17 of Volume V of the WMPEIS.
Neither include objections on West Valley’s inclusion in the WMPEIS. One more general
comment regarding DOE’s authority to dispose of waste at the Nevada Test Site (NTS) (made by
the State of Nevada), indicates that Nevada believes the NTS land withdrawal orders restrict the
site to only atomic testing activities, and that DOE must obtain exclusive jurisdiction over the
 disposal sites to do what is being considered in the WMPEIS, and that must be obtained from the
Nevada Legislature. DOE responded that this issue was outside the scope of the WMPEIS and
was addressed in the NTS Site-wide EIS. No comment could be found that specifically objected
to West Valley’s inclusion in the WMPEIS or its potential eligibility for waste disposal at a DOE

disposal facility.

On the basis of the WMPEIS analysis, DOE intended to decide which sites will manage its
 existing wastes and those wastes that DOE will generate in its ongoing operations. For

management of LLW, DOE evaluated a range of alternatives, including no action, decentralized,

regionalized, and centralized. The Preferred Alternative for LLW published in the WMPEIS is
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for treatment of LLW at the generator site, with disposal at regional disposal sites following
treatment. DOE’s Record of Decision (ROD) for LLW, including the announcement of the
selected DOE disposal sites, was issued on February 25, 2000,

. DOE’s decision was to perform minimum treatment at all sites and continue, to the extent

practical, disposal of onsite LLW at the INEEL, the Los Alamos National Lab, the Oak Ridge
Reservation, and the Savannah River Site. In addition, DOE decided to make the Hanford site
and the NTS available to all DOE sites (including West Valley) for disposal of LLW.

At that time, the DOE amended the ROD for NTS to be consistent with DOE’s complex-wide
programmatic decision, to enable NTS to implement its Expanded Use Alternative, under which

. NTS may authorizé new LLW generators for disposal at NTS, including (consistent with the

WMPEIS) LLW from the WVDP.

Additionally, West Valley is currently engaged in a site specific National Environmental Policy

- Act (NEPA) process that will tier to the WMPEIS. If the decisions made on the basis of this site

specific analysis (or analyses) call for off-site disposal of LLW, then the WMPEIS ROD will
dictate the manner and place in which the waste is disposed. ’

' SUMMARY/CONCLUSION

In summary, it is DOE’s position that WVDP LLW may be disposed of at appropriate DOE sites
for the following reasons: '

+ The WVDP Act clearly gives DOE the responsibility to dispose of the LLW generated by the
project; ‘ :

« The LLWPA clearly indicates that DOE is responsible for disposal of DOE generated waste;

and

. U.S. Department of Energy’s (DOE) programmatic decision documented in the Low-Level
Waste (LL W)/Mixed Low-Level Waste (MLLW) WMPEIS ROD, issued June 2000, provided -
that WVDP could avail itself of a DOE regional site (NTS or Hanford) without making
distinctions between DOE owned and non-DOE owned wastes. However, the LLW/MLLW
WMPEIS ROD did not decide which site would receive the waste if the waste is ultimately
sent to a DOE site. In addition, the LLW could also be sentfo a commercial facility licensed

by the Nuclear Regulatory Commission.
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RORRAYR 1.0UR
Exuyrve Birwcrye

UFVICE OF THE GOVERNDR
AGEINCY FOR NTICLEAR FPROJRECTS
1832 N, Carson Nerest, Sults 352
Carvon Clty, Nevads 89%1
Telophawe: (775) 673744 » Fas: (TN) 8874377
Bauuil! owpo@poveaihatets.ovi

April 25, 2001

Kathleen Carlson. Manager

Novads Operations Oftice

U.S. Deprrtrnent nf Enecgy

P.O. Box 98518

Las Vegas, Nevads §9193-8518

Re: Acceptanca of Low-Leve! Radioactive Wato frm the Wezt Valley Demonsiratior
. Projest (WVDP), for Disposal af the Nevada Tex Site (NTS) .

\

Daar M. Carlson:

On January 25(h of thiy year Us Nevads Division of Eavirorenzntal Protscton (NDEP)
advised Mr. Card Gerta of the Nevada Operations Offlos about the State of Novada's
objection to & propocal by the Depastimemt of Enevgy to ship Low-Leve) Radioactive
Waste (LLW) from rhe Waat Valley Demansiration Project (WVDP) In New York
State, 10 the Nevada Teat Sito (NTS) for disposal 1. The oljection was based on the
State's gasition that the waste iR quostion ia commersial in origin and thus
insppropeiste for disposal & o defense facility ke the NTS. As you mzy know, with
slosure of the Bearry commerclal LLW site n 1852, the State of Nevads concluded hs
oblieation under the commercial 11.W compuet systen Gor disprsal of amamercial

LLW (per P.L, 99240), And yet it naw appeass that the Dopartment of Energy (000D
is oonsidering the dispooal of commereial LLWY at the NTS,

A3 the Govemor’ designee for the Nuclzar Regulatory Commiszlon's (NRC)
Agreement State pragram, ] must concur with NDEP offidals that NTS is cleacly rot a
{ogally appraprists site for the disposal of commarcial LLW; snd thig pooition applies
regardiess of the ownerahip and/or conirol of such wastes, (.., owned ur controlled
Dy u leders), state, o local agency, and/or & nan-government entlty).

We do recogrize that the Low Level Radiogative Wasts Poliey Amendments A%t
(LLRWPA) gevs natas respousidiliry for dsveloping commercial LLW disposs! wites

hrip: /ey I, Av.u/Aucwasto/news2001/na 11186 hm 03/04/2001

MAY-Bd-2mn1 15127 513 G40 1078 2 P, 002
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Aéceptancs of Low-Leve! Radlonctive ‘Wagte from the West Valley Demonsiration ProjectPage 2 863

twough a syetem of state sompacta. Howavar, snd wilthout regard tn theunfulfill
resliation of the LLW Policy A<t, with the closure of Bestty, Nevada has conduded
its responsihly under the compast systern. Henca, ita 13 not only inappropviste but an
aflhoot 10 the residents of Novedn that DOE would sver consider the NTS for usa ac 3

pommencial LLW disposal slte.

It ls also worth mentianing that sdditional commercial LLW streams could be soquired
by DOE. We note the statutory suthority ia in place that gives DOE authorizatlon ta
accept such wasts per soction 191(d) nd (c) of the Nuclear Waate Policy Ast.
Likewits, there ars othet comawciel LLW sreama Within DOB a5 wall a8 within the
Depurunent of Defense (DaD) that arc regulated by NRC and/or state lizencing
suthoritics. These commersial Wiste 8ireams could wall b:rawned—nﬂ' o DOE a3
defenae LLW, (0.8., SXW from the Army Curps of ngincer's Farmerly Utiheed Bites
Remedial Actian Progrusy, DoD LLW in the af expendcd depleted uranium
urdnmice and associated contaminatad targets on millasy fanges, e2o.).

In & reiaed vatzer, Nevads officlals aro concemed wixoul altenpty by DOE to
reclasslfy LLW fram commarcial ta defense, for purpsees of disposal t 8 defense sitd
Hks the NTS. We belleve such astion would anly reinforce the deparrment's ill-fites!
praatico of oelf regulation sliowed ynder e Atumic Energy Act (AEA). As you may
be Wale states ATa opposed 10 sell regulatin under ABA and have consistently
mpported exwemal regulatory authority over DOE LLW management and disposal

operations.(s)

For your informetion I Pave sroached a letier and accompasying position paper
by DOFL2 The attachment is DOE's tesponss (o the Jamery 3Sth lemer by
NDEF. Plaase bo awsst that Nevads ofticlals are uncanvinced by this position paper.

A such, We are oncs agsin requesting formal legal clarification as to origin of'the
WVDP LLW wasie streams haing coatidered for dispanal g1 the NTS.3 Bisour

sition that the waste sreams in qUORION ald comarcial in origin and thus should be
Jisposed of at u licensed (non-defenss) LLW dlsposal slta. We are taking thiy position
notwithstanding prior snd/or peading saalysls per DOF. implemeting procedures
(10CFR 1021) under the Nugicma) Envirormental Pollcy Act (e.g. DUE'S Waste

 Programmatic Bavironmental {repaots Reoard of Declsion [#450-01.P]

dated 02/18/2000). .
Given these consideraions, T am requesting 2 fnrmal legal Incerpretation om tho pownta
refarenced above and I mn respacifully requecting that DOE implemant 2 marstorium
:::uy shiprents of LLW from the West Valley pita to the N1'S, pending resoknlos of
thase matiers. - . e

Sinoerely
ol

Robert R, Loux
Exocutive Director

Atlschments
s il mnnrs SLELS. AV uuwmdm&ll!lﬂollmlnlﬁ'hw 03/04/2001
MaY-31-2081 16127 .
: 2 5.3 649 371 4 -

TOTAL P.@@3

@



.-
DA TERVE SRV

Department of Energy
Nevada Operatione Office
PC. Box 58518
Las Vagas, NV 89193-8518

M 12

Alicc C. Williams, West Valley Demonstration Pr‘pject Director, DOE/WVDP, West Valley, NY

AFPROVAL TO SHIP WEST VALLEY DEMONSTRATION PROJECT (WVDP) LOW-
LEVEL RADIOACTIVE WASTE TO THE NEVADA TEST SITE

WVDP has successfuily completed the program appxoval process described in the Nevada Test
Site Waste Acceptance Criteria NTSWAC), Revisian 3.

National Nuclear Security Administratiors Nevada Operations Office (INNSA/NV) Radioactive
Waste Acceptance Program (RWAP) personne] cofnpleted the audit of Waste Valley on
January 25, 2001. The results of the audit are dccummted in the audit report, letter dated
February 2, 2001, to Ahmad M, Al-Daouk from Gary L. Pyles.

NNSA/NV also reviewed, commented, aud approvpd the following waste profiles:

te Profile evisi d Date Description -
WVDP-000000001 Rev. 0, 01/18/01 | VEMP Airhorne Contaminated
: Material ,
WVDP-000000002 . Rev.0,06/01/01 Legacy Low Level Waste Treatment
. Facility Resin

As a resylt of the above actions, NNSA/NV approves the WVDP Low-Level Waste Certification
Program for the shipment and disposal of the identified waste streams. This approval is based

. upon satisfying the requirements of the NTSWAC, F{msxon 3, the cwrrent West Valley Nuclear
Services Company Radioactive Waste Certification Program, and listed waste profile revisions.
Enclosed are the current NNSA/NV approvals beld'by WVDP.

Prior to shipment of any approved waste strearas, please notify Bechitel Nevada (BN) Waste
Management Program Office personnel at (702) 295-6811 or (702) 295-6808 with the planned
shipping date. BN will ensure sufficient funding is available and provide the necessary

equipment and personnel to complete disposal activities.

/O
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If you have any questions or require additional information, please contact Gary L. Pyles at

(702) 295-2969.
'Z%ewd D %ﬁa’gg’

(or CarlB. Gertz, Assistant Manager
WMD.GLP for Environmental Management

Enclosure:
As stated

cc wiencl:
D. ]. Davis, DOE/HQ (EM-34) CLVRLF
P.J. Liebendorfer, NDEP, Carson City, NV
M. D. McKinnon, NDEP, Las Vegas, NV
A. M. Al-Daouk, DOE/WVDP, .
West Valley, NY e
1. P. Jackson, WVDP, West Valley, NY o
J. F. Bonn, BN, Mercwy, NV P
. B. Zovi, BN, Las Vegas, NV ,
M. B. Noland, BN, Las Vegas, NV
S. K. Krenzien, HAZMED, Las Veges, NV

cc w/o encl:
S. R. Livenick, BN, Las Vegas NY



‘Nevada Test Site Approval Status - June 14, 2001

West Valley Demonstration Project, West Valley, New York

Title

VEMP Airtborme Coitaminated Material

Legacy Low Level Waste Treatmeat Facility Resin

' Title

West Valley Nuelear Services Radioactive Waste
Certification Program Plan

Waste Stream(s):
Waste Profile Revision and Date Approval Date
WVDP-000600001 00 01/18/01 Cover Ltr. Date
WVDP-Q00000002 ao 06/01/01 . Cover Lir. Date
Waste Cextification Program:
WwWCPP Revision and Date Approval Date
WVDP-339 03 12/15/00 Cover Ltr, Date
Assexsment Status: ‘

" Last RWAP FPacility Evaluation: RWAP-A-01-04, 01/01
Next Facility Evaluation Due: 2003
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