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STATE OF UTAH’S MOTION TO STRIKE EXHIBIT 1TO APPLICANT’S
RESPONSE TO STATE OF UTAH’S SECOND REQUEST TO MODIFY THE
BASES OF LATE-FILED CONTENTION UTAH QQ

On September 7, 2001 PFS filed a fifteen page response to State of Utah’s Second
Request to Modify the Bases of Late-Filed Contention Utah QQ in Response to More
Revised Calculations from the Applicant (“State’s 2nd Request to Modify Utah QQ”).
Included with the Applicant’s Response is Exhibit 1, which PFS describes as “a matrix
summarizing the prior history of the claims asserted by the State in its Second Request.”
PFS Response at n. 3. The Response also contains a Declaration by Paul J. Trudeau, and
Exhibit 1-5 thereto, which are for the most part excerpts from various calculations packages.
PFS’s Response contains two Exhibit 1s. This Motion relates to Exhibit 1 to the Response
and not to Exhibit 1 of Mr. Trudeau’s Declaration.

The State moves to strike PFS Response Exhibit 1, titled “Prior History of Clains
Raised in State’s Second Reguest to Modify the Bases of Proposed Contention. Utah QQ” on the
grounds that PFS has violated the Board’s February 9, 2000 procedural directive that, absent

leave of the Board, responses to contentions are limited to fifteen pages, and the factual

evidence presented in Exhibit 1 is selective and unreliable.

Templale= secy- oy secy-oa.



DISCUSSION

A PFS Has Used Exhibit 1to Respond to the State’s Contention Modification
Request in Violation of the Board’s Procedural Directive.

PFS filed a fifteen page response to the State’s 2nd Request to Modify Utah QQ.
The Response contains general assertions alleging that the State has not filed an admissible
new contention. PFS Response at 7-14. In Exhibit 1, however, PFS attempts to pinpoint
specific support for its allegations. The only reference to Exhibit 1 in PFS’s Response is in
footnote 3; there is no further discussion of Exhibit 1 in PFS’s Response.

Exhibit 1 excerpts out of the State’s Request twelve separate issues, attempts to
summarize the State’s claims, and responds with a description of where PFS claims there is
information on the issue in PFS licensing or other documents. Exhibit 1 does not have a
sponsoring witness. It is not part of Mr. Trudeau’s Declaration. 'There is no indication of
who prepared Exhibit 1 and the documents referred to are not attached to Exhibit 1. As it
is an exhibit to PFS’s Response, it should be treated as part of PFS’s Response. Accordingly,
this three page summary exhibut is a mechanism by which PFS has attempted to circumvent
the Board’s Order that responses to contentions are limited to fifteen pages in length.

The Presiding Officer has the power to “[rlegulate the course of the hearing and the
conduct of the participants.” 10 CFR § 2.718(¢). Moreover, the Presiding Officer may
reprimand a party or its representative who refuses to comply with its directions. Id. §
2.713(c). The Board has issued an Order cleatly stating that responses to contentions may
not, without leave of the Board, exceed fifteen pages in length. Board Order dated February

9, 2000; see also Board Order (Ruling on Discovery Motions and Request to Extend Time to



Complete Depositions) dated May 29, 2001 at n. 3. PFS has not requested leave of the
Board to file Exhibit 1. ‘The requested relief under this Motion to Strike is an appropriate
mechanism to ensure adherence to the Board’s orders. Exhibit 1 does not comply with the
Board’s February 9, 2000 Order and, therefore, it should be stricken from the record.

B. Exhibit 1 Presents Factual Evidence That Is Selective and Unreliable and, in
Part, Refers to Documents That Are Not Included in the Record of this
Proceeding.

Instead of addressing specific concems raised by the State in its Response, PFS has
chosen to prepare a summary table of what it claims to be the State’s concerns then
responds to those concerns but selectively citing various PFS documents. PFS Response,
Exhibit 1. There are two primary concerns with this tactic. First, the factual evidence
presented is unreliable because, ier alia, it does not have a sponsoring declarant. There is
no indication of (a) who prepared the information contained in Exhibit 1; (b) whether the
person or persons who prepared Exhibit 1 had the requisite knowledge to access the State’s
claims; (c) whether the person or persons who prepared Exhibit 1 had access to or
knowledge of all relevant PFS documents; and (d) whether the person or persons who
prepared Exhibit 1 had the requisite knowledge to ascertain whether the assertion that
certain PFS documents respond to the State’s claims is accurate.

To be admissible, evidence must be reliable, relevant and material. 10 CFR §
2.743(c). Exhibit 1 presents evidence that it selective and unreliable. Exhibit 1 should,
therefore, be stricken from the record.

Second, a number of the documents relied on by PFS in Exhibit 1 have not been

introduced into evidence in this proceeding. The Board cannot rule on the substance of the



State’s claims unless it has in evidence the documents referred to by PFS. See Pacific Gas

and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-580, 11 NRC

227, 229-30 (1980).

PFS cites to various revisions of its Safety Analysis Report (“SAR”) in Exhibit 1 as
the reference document that respond to the State’s claim. The citations to the various
revisions and sections of the SAR are not attached to Exhibit 1. Furthermore, PFS chose
not to introduce 1its License Application into the proceeding during the evidentiary hearing
held in Salt Lake Gity in June 2000. Tr. at 1441-42. In Exhibit 1, PFS also cites to
correspondence with NRC, commitment letters, an Engineering Services Scope of Work and
a letter from J. Cooper to J. Parkyn, but once again these documents are not attached to
Exhibit 1 and have not been introduced into the record.! None of the foregoing documents
has been introduced into the record in this proceeding. The Board cannot make a
substantive ruling on the St;lte’s Modification Request of Utah QQ based on the documents
cited by PFS because adjudicatory decisions of the Board “stand or fall on the basis of the
record on which the rest.” Diablo Canyon, 11 NRCat 230. These documents have not
been introduced into the record and should be stricken from PFS’s Response to State’s 2nd

Request to Modify Utah QQ.

! While the calculations cited to in Exhibit 1 appear to be included as exhibits to Mr.
Trudeau’s Declaration, the State objects to Exhibit 1 for the reasons stated is the State’s
discussion of PFS’s failure to provide a sponsoring declarant for Exhibit 1.
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CONCLUSION
For the reasons stated above, the State requests the Board to strike Exhibit 1 to
PFS’s Response to State’s 2nd Request to Modify Utah QQ.
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