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United States Nuclear Regulatory Commission
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ATTENTION: Rulemakings and Adjudications Staff

Comments of Nuclear Information and Resource Service (NIRS) Regqarding the United States
Nuclear Regulatory Commission Proposed Rulemaking on Changes to the Adjudicatory Process
Massachusetts public interest groups concerned with nuclear safety issues oppose the NRC proposed
rulemaking described in The Federal Register, April 16, 2001, Vol. 66. The rulemaking seeks to change
the licensing hearing process for nuclear power reactors. The public is entitled to full and meaningful
participation in an on-the-record hearing process for the licensing of new reactors, the re-licensing of
aging reactors and industry amendments to operating license safety requirements.
We wish to sign on to the comments submitted by the Nuclear Information Resource Service attached
below.

Nuclear Information and Resource Service
1424 16h Street NW, #404, Washington, DC 20036
202.328.0002; fax: 202.462.2183; nirsnetanirs.org: www.nirs.org

September 5, 2001
Office of the Secretary
United States Nuclear Regulatory Commission
Washington, DC 20555
ATTENTION: Rulemakings and Adjudications Staff
Comments of Nuclear Information and Resource Service (NIRS) Regarding
the United States Nuclear Regulatory Commission Proposed Rulemaking on
Changes to the Adjudicatory Process
To whom it

may concern:

On behalf of Nuclear Information and Resource Service (NIRS), I am submitting
comments on the U.S. Nuclear Regulatory Commission (NRC) proposed rule as
published in the Federal Register, April 16, 2001, Vol. 66 at pages 19609
19671 regarding changes to the adjudicatory process for NRC licensing
hearings (10 CFR Part 2).
The Commission is proposing to make sweeping changes to the agency's hearing
procedure regulations, most notably by replacing formal adversarial trial
type hearings with informal legislative-type hearings. Under the proposed
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Contrary to the NRC's aim in writing the proposed rule change, the public is
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As acknowledged by NRC in the Federal Register notice "For many years, the
NRC did not depart from the longstanding assumption that the Atomic Energy
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The NRC's current effort to reinterpret statutory law under the Atomic Energy
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agency, where the right to formal state proceedings were given over in lieu
of comprehensive formal hearings at the federal level. All licensing hearings
for operational reactors to date have been held with the opportunity for a
reactor
formal proceeding format. Additionally, in 1978, in keeping with its
licensing
for
process
hearing
its
that
the NRC declared
licensing activities,
a high-level radioactive waste (HLW) repository would also require formal
proceedings. The Federal Register notice noted that the Commission and the
Office of General Council have identified that "A change in the Commission
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If there is one thing the NRC, and federal government generally, should be
learning from the events of Seattle, Quebec, Prague, Genoa and elsewhere over
the past several years, it is that when people are shut out of the process,
grievances the only place they can: into the public
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Adoption of this proposal would serve only to encourage
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large-scale protests-and their accompanying disruption-which surely would
serve neither the needs of the nuclear industry nor of the NRC itself.
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Under the current proposed rule change, the move to "deformalize" licensing
proceedings creates a number of unacceptable impacts on the public's right to
due process.
1. Developing Contentions. Under the current practice as adopted in 1978,
a petition to intervene, intervenors generally have a
filing
after
month in which to familiarize themselves with the application and
formulate "contentions" that describe and provide documented support
As a result of a 1989 rule
for the concerns they wish to litigate.
to get
already difficult
is
it
standard,
admissibility
raising the
contentions admitted for hearing. Under section 2.309(c) the proposed
intervenors would have to
rule would make it even more difficult:
the publication of a
contentions almost immediately after
submit their
public
staff,
NRC
the
and
hearing notice. Unlike nuclear utilities
routinely
not
governments--do
intervenors-including state and local
retain scores of full-time experts and often operate with considerably
less financial resources for such things as prompt technical reviews.
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3.

Discovery and Cross-examination. Under the current rules, parties are
entitled to request documents, ask interrogatories, and depose the
other sides' witnesses. The proposed rule at section 2.336 would cut
back on discovery, reducing it to an exchange of "relevant" documents
and eliminate interrogatories and depositions.

Under the current rule, the right to confront adverse witnesses at the
hearing through cross-examination is guaranteed. In fact, it has long been
a hallmark of NRC licensing cases that an intervenor can make his or her
case entirely through cross-examination of adverse witnesses. This is
crucially important for intervenors who lack the resources to submit their
own expert testimony, but who have valid concerns about the adequacy of
the applicant's case. Through effective party cross-examination, an
intervenor can demonstrate that the license applicant has not met its
burden of proving that the proposed license would protect public health
and safety. The proposed rule seeks to move away from this publicly
valuable role of cross-examination in the hearing process.
At the informal hearing, the right to cross-examination would be
eliminated - instead, the presiding officer would be the sole questioner
and would be provided written questions by the parties for direct and
rebuttal testimony. The presiding officer would then have the discretion
to decide whether to pose these questions to witnesses as proposed in
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The proposed rule places an extremely large burden on the presiding
officer by assuming that the officer always will have a competent
understanding and insight into the intent of a particular line of
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There is significant ambiguity with the procedure under proposed section
2.1207 for handling the parties' cross-examination written questions to
the presiding officer. The rule is unclear as to whether these questions
are to be filed and exchanged with the other parties. This raises the
obvious problem that an adverse witness is telegraphed the questions in
advance of taking the stand and has the opportunity to offer an applicant
prompted and rehearsed response.
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In glaring contrast to the agency's proposed actions to dismantle the
due process afforded the public through the informal hearing process,
the NRC maintains industry enforcement hearings as formal proceedingsaffording industry every opportunity to exercise due process. Were NRC
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Michael Mariotte
Executive Director
Paul Gunter, Director
Reactor Watchdog Project
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