U. S. Department of Justice

Civil Division

SES:DMC:BMSIMKIN: jyd Telephone: (202) 305-7562
DJ No. 154-01-434

Washington, D.C. 20530

August 23, 2001

Ms. Karen D. Cyr

General Counsgel

Nuclear Regulatory Commission
11555 Rockville Pike

Mail Stop 015D21

Rockville, MD 20852

Re: Massachusetts General Hospital v. United States
Federal Claims No. 01-434C

Dear Ms. Cyr:

Enclosed is a copy of the complaint filed in this case.
Pursuant to 28 U.S.C. § 520, we request that you provide us with
a litigation report as soon as possible. Your report should
include information as to any set-off or counterclaim which may
be available. Our response to the complaint is due 60 days from
the date the complaint was filed. If you will not be able to
provide us with a litigation report by a week prior to the date
our response is due, please notify us as soon as this becomes
apparent so that we may prepare an appropriate motion for an
enlargement of time.

In addition, please advise this office as soon as possible
of the name and telephone number of the attorney in your office
responsible for drafting the reguired report. In our office,
this case is assigned to Assistant Director Brian M. Simkin, who
may be reached at (202) 305-7562.

Thank you with your assistance with this case.
Sincerely,
Stuart E. Schiffer

Acting Assistant Attorney General
Civil Division

v Duilp b

Directo
Commercial Litigation Branch

Enclosure
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UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555-0001

December 22, 2000

CHIEF FINANCIAL
OFFICER

Electric Power Research Institute
Attn: Dr. Robin L. Jones -
Vice President, Science & Technology Division
and Chief Nuclear Officer
3412 Hillview Avenue
Palo Alto, CA 94304-1395

Dear Dr. Jones:

| am responding to your December 20, 1899, letter requesting that the Nuclear Regulatory
Commission (NRC) reconsider its decision to deny the Electric Power Research Institute’s
(EPRI) April 22, 1999, request for a waiver of the 10 CFR Part 170 fees for the review of EPRI's
reactor safety analysis code, RETRAN-3D. In my August 27, 1998, letter, | informed you that
your fee waiver request was denied because it did not meet the waiver requirement in Footnote
4 10 10 CFR 170.21. Your letter provides additional information that you believe shows that
RETRAN-3D review meets the NRC fee waiver requirements.

- The bases for your appeal are: (1) your assessment of likely future use is that the RETRAN-3D
code will be used in a substantial way by EPRI, EPRI contractors, and others to address
generic issues and support regulatory reform activities, including efforts toward risk-informed
regulation; and (2) in your opinion, the requirement for the fee waiver does not stipulate that
NRC must request the information. In addition, in an August 16, 2000, letter to Ashok Thadani,
Director, Office of Nuclear Regulatory Research, you committed to perform analysis in support
of risk-informing the 10 CFR Part 50 technical requirements under the Option 3 study and
referenced your fee exemption request. That analysis would be applicable to planned efforts to
risk-inform requirements associated with the PWR rod ejection accident,

In conjunction with the Offices of Nuclear Reactor Regulation (NRR) and Regulatory Research
(RES), we have carefully reviewed the additional information you submitted. As explained
below, we have determined that the additional information does not support a waiver of the fee
for NRC'’s review of the RETRAN-3D computer code.

Footnote 4 to 10 CFR Part 170.21 states that:

Fees will not be assessed for requests/reports submitted to the NRC: ... (2.) In
response to an NRC request (at the Associate Office Director level or above) to
resolve an identified safety, safeguards, or environmental issues, or to assist
NRC in developing a rule, regulatory guide, policy statement, generic letter or
bulletin, or (3.) As a means of exchanging information between industry
organizations and the NRC for the purpose of supporting generic regulatory
improvements or efforts.
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As indicated by the above, the waiver criteria relate to the purpose for which the report is
submitted and reviewed, not to the eventual use of the topical report. This is supported by the
history associated with the development of the waiver provision. In the FY 19894 proposed fee
rule (May 10, 1974, 59 FR 24067), the NRC solicited public comment on its proposal to waive
the Part 170 review fees for certain requests or reports submitted to the NRC. In the statement
of considerations for the proposed rule, the NRC stated:

These reports, although submitted by a specific organization, support NRC's
development of generic guidance and regulations (e.g., rules, regulations, guides
and policy statements), and resolution of safety issues applicable to a class of
licensee such as those addressed in generic letters. .

After evaluating the public comments received on the proposed rule, in the final FY 1994 fee
rule the NRC revised Part 170 to include the provision that review fees will not be assessed for
certain requests/reports (June 20, 1994; 59 FR 36895). The statement of considerations for
the final rule reiterated that the NRC believes that the costs for review of such requests/reports
are more appropriately recovered through Part 171 fees because they support NRC's generic
regulatory improvements or efforts. For your convenience, copies of the proposed and final FY
1894 fee rules are enclosed.

The RETRAN-3D reactor safety analysis code was not submitted to the NRC or reviewed by the
NRC as a means of exchanging information between EPRI and the NRC for the purpose of
supporting generic regulatory improvement or efforts. Nor was the RETRAN-3D code
submitted or reviewed in response to an NRC request to develop a regulatory document or
resolve an issue. EPRI requested that NRC review and approve the code, presumably so that
the code could be used in the future. Use of the code by EPRI or other organizations to
support their positions in the resolution of generic issues is not a basis to waive the 10 CFR
Part 170 fee for review and approval of the code. We appreciate your offer to use the code to
perform analysis in support of risk-informing the 10 CFR Part 50 technical requirements.
However, that effort is not a basis to grant a fee waiver for the review of the RETRAN-3D
computer code, since it occurred after the code was reviewed and does not affect the purpose
for which the code was submitted and reviewed. While we are not able to waive the review
fees, the Office of RES has indicated that they will continue to work cooperatively with you to
determine whether other arrangements can be made to use the code in support of risk-
informing 10 CFR Part 50. '

For the above reasons, your request for a fee waiver under Footnote 4 to 10 CFR 170.21 is denied.
Currently, there are 40 unpaid invoices related to NRC’s review of the RETRAN-3D code for a

total amount of $350,530. These invoices are: RL0078-99, RL0335-99, RL0378-99, RL0384-99, o
RL0385-99, RL0386-99, RL0388-99, RL0576-99, RLO577-88, RL0578-99, RL0579-99, RL0580-99,
RLO581-99, RL0584-98, RL0583-99, RL0027-00, RL0028-00, RL0029-00, RL0030-00, RL0031-00,
RL0032-00, RL0035-00, RL0049-00, RLO186-00, RLO187-00, RLO188-00, RL0189-00, RL0190-00,
RL0O193-00, RL0363-00, RLO364-00, RLO365-00, RL0430-00, RL0528-00, RL0530-00, RLO531-00,
RL0532-00, RL0533-00, RLO011-01, and RLO014-01. The invoices are due and payable. All late
charges that have accrued on these invoices will be waived if payment is received within 30 days
from the date of this letter. |f payment is not received within 30 days, all late charges will be accrued
from the date of the invoices.
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if you have any question about the invoices, please contact Ellen Poteat of my staff at
301-415-6392.

Sincerely,

Gl

Jesse L. Funches
Chief Financia!l Officer

Enclosure: FY 1994 Proposed
and Final Fee Rules

cc. Mr. Gary Vine
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If you have any question about the invoices, please contact Ellen Poteat of my staff at
301-415-6392.

Sincerely,

/RA/

Jesse L. Funches
Chief Financial Officer

Enclosure: FY 1994 Proposed
and Final Fee Rules

Distribution:

L. Tremper, OCFO/DAF/LFARB

OCFO/DAF/LFARB RF

OCFO/DAF RF (DAF-0-006)

OCFO/DAF SF (LF-3.1.5)

Invoice Files RLO078-89, RL0335-99, RL0378-99, RL0384-99, RL0385-99, RL0386-99, RL0388-99,
RL0576-99, RL0577-99, RL0578-99, RL0579-89, RL0580-99, RL0581-99,RL0584-29, RL0593-99,
RL0027-00, RL0O028-00, RL0O028-00, RLO030-00, RLO031-00, RL0032-00, RLO035-00, RL0048-00,
RL0186-00, RLO187-00, RLO188-00, RLO189-00, RL0190-00, RL0193-00,RL0430-00, RLO363-00,
RL0O364-00, RL0365-00, RL0529-00 RL0530-00,RL0531-00, RL0532-00, RL0533-00,

RL0011-01, and RLO014-01.

Project File 00669 PDR

LFARB (LF0-000)

OCFO RF

OCFO-2000-05

Document Name: G:\DAF-0-006gienda-redline version 12-4 jlf.wpd

*Previously concurred.

ADAMS - Yes/No SENSITIVE/NON-SENSITIVE PUBLIC/NON-PUBLIC Initials
(To receive 8 copy of this document, indicate in the box:  “C" = Copv without attachment/enclosure  "E* = Copy with sttachment/enclosure  “N* = No copy.
Orrice OCFO/DAF/LFARB E OCFO/DAF /LFARB E D/RES M Z D/NRR E
NAME EPoteat/DWeiss* GCJackson/DBDandois* A‘rhada]!'?i7 SCollins:BWS /for/
|LDATE 12/13/00 12/14/00 Jzﬁ/oo 12/08 /00 4_41
(To receive a copy of this document. indicate in the box:  *C" = Copy without attachment/enclosure  "E* = Copy with atachment/egclosure "r_v_'_'_:_rgo copy.
orrxce | occ E OCFO/D/DAF [/ Yero C- | ero M— E
NAME TRothschild JTurdici i ) PR}Qi deau JLFunches
DATE 08/16/00 1Y o0 / \oo (v 1 2200 |

OFFICIAL RECORD COPY \,
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If you have any question about the invoices, please contact Ellen Poteat of my staff at
301-415-6392.

Sincerely,

Jesse L. Funches
Chief Financial Officer

Enclosure: FY 1994 proposed
and final fee rules

Distribution:

L. Tremper, OCFO/DAF/LFARB

OCFO/DAF/LFARB RF

OCFQO/DAF RF (DAF-0-008)

OCFO/DAF SF (LF-3.1.5)

Invoice Files RLO078-89, RL0335.89, RL0378-89, RL0384.89, RL0385-99, RL0386-99, RL0388-89,
RL0O576-99, RL0O577-98, RL0578-89, RL0579-28, RL0O580-88, RL0581-99,RL0584-99, RL0593-89,
RLO027-00, RLO028-00, RL0029-00, RLO030-00, RLO031-00, RLO032-00, RL0O035-00, RL0049-00,
RLO186-00, RL0O187-00, RL0188-00, RL0O1838-00, RL0O190-00, RL0O183-00,RL0430-00, RL0383-00,
RL0364-00, RL0365-00, RL0529-00 RL0530-00,RL0531-00, RL0532-00, RL0533-00,

RL0O011-01, and RL0014-01.

Project File 00668 PDR

LFARB (LF0-000)

OCFO RF

OC-2000-05 (S. Hudson)

Document Name: G:\DAF-0-006glenda-redlineversion.wpd
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UNITED STATES COURT OF FEDERAL CLAIMS

MASSACHUSETTS GENERAL ) - D f
HOSPITAL, ) 0 1 4 3 é C
Plaintiff, )
) Case No.
V. )
) ;
UNITED STATES OF AMERICA, ) FALED gy 272001
Defendant. )
)
COMPLAINT
As and for its Complaint, plaintiff, Massachusetts General Hospital (“MGH”), says as
follows.
PARTIES AND JURISDICTION
1. The plaintiff, MGH, was at all times material hereto a charitable corporation

pursuant to Massachusetts law, with a principal place of business in Boston, Massachusetts.

2. The late William H. Sweet, M.D. was at all times material hereto on the faculty of
the Harvard Medical School and the medical staff at MGH.

3. This action is founded on an indemnity agreement (the “MIT Indemnity
Agreement”) entered into between the Massachusetts Institute of Technology (“MIT”), and the
Atomic Energy Commission (the “AEC”), an agency of defendant United States of America duly
authorized by act of Congress to bind the United States, and on a second indemnity agreement
believed to exist between Associated Universities, Inc. (“AUI”) and the AEC (the “Brookhaven
Indemnity Agreement”). Under the MIT Indemnity Agreement and, on information and belief,
the Brookhaven Indemnity Agreement, MGH is entitled to indemnity by the United States from
certain liabilities, as discussed more fully below. MGH further seeks a declaration that United
States is obligated to indemnify them against future claims falling under the Brookhaven and
MIT Indemnity Agreements.

4. The Nuclear Regulatory Commission has succeeded to the responsibilities of the

AEC under 42 U.S.C. §2210 and under indemnity agreements of the type at issue in this case.



5. This Court has jurisdiction under 28 U.S.C. §1491, in that this action is founded
upon an express contract with the United States. This Court has jurisdiction to award declaratory
relief under 28 U.S.C. §2201.

FACTS

A, The MIT Indemnity Agreement.

6. In 1958, MIT, a nonprofit educational institution, completed the construction of a
research nuclear reactor, known as “MITR-1.” The reactor is powered by uranium enriched in
the isotope 235. It was constructed with facilities — including an operating room — designed to
facilitate its use in medical research and treatment.

7. Under the Atomic Energy Act of 1954, as periodically amended and now
codified, in part, at 42 U.S.C. §2210, the AEC was authorized to enter into indemnity agreements
with persons licensed to operate nuclear reactors. Such agreements were to bind the AEC, and
through it the United States, to indemnify and hold harmless the licensee and other persons
indemnified, as their interests may appear, from “public liability” resulting from “nuclear
incidents.”

8. On or about June 9, 1958, the AEC issued to MIT license no. R-37 to possess and
operate MITR-I. The license has been in place, subject to periodic amendments, continuously
from 1958 to the present. Copies of the license, and amendments through 1962, are attached
hereto as Exhibit A.

9. On or about May 25, 1959 the AEC issued to MIT an interim indemnity
agreement, a true and correct copy of which is attached as Exhibit B. MIT accepted and signed
the interim indemnity agreement on or about August 1, 1959. By it, the AEC agreed to
indemnify MIT, and other persons indemnified as their interests may appear, from public
liability in excess of $250,000 other persons indemnified as their interests may appear, from
public liability in excess of $250,000 arising from nuclear incidents, to a limit of $500,000,000,
including the reasonable costs of investigating and settling claims and defending suits for
damage. The Interim Indemnity Agreement recited that it would be superseded in due course by
the execution and issuance of a formal indemnity agreement.

10.  Subsequently, the AEC issued and MIT accepted Indemnity Agreement No. E-39
(the MIT Indemnity Agreement), a true and correct copy of which is attached as Exhibit C
hereto. By the terms of the MIT Indemnity Agreement:



a. The Agreement was effective form 12:01 A.M., June 9, 1958 forward, and
superseded the interim indemnity agreement. (Art. 1, §5 and Attachment,
Item 4)

b. “The Commission undertakes and agrees to indemnify and hold harmless
the licensee and other persons indemnified, as their interests may appear,
from public liability.” (Art. I, §1)

c. “Persons indemnified’ means the licensee [MIT] and any other person
who may be liable for public liability.” (Art., §4)

d. “Public liability’ means legal liability arising out of or resulting from a
nuclear incident,” with certain exceptions not here relevant. (Art. I, §5)

e. “Nuclear incident’ means any occurrence or series of occurrences at the
location or in the course of transportation causing bodily injury, sickness,
disease, death, or loss of or damage to property, or loss of use of property,
arising out of or resulting from the radioactive, toxic, explosive, or other
hazardous properties of the radioactive material,” as well as other
occurrences not here relevant. (Art. I, §2(a))

f. The “location” means the MIT reactor building and the area immediately
around it. (Attachment, Item 3)

11.  “Persons indemnified,” “public liability,” and “nuclear incident” are statutory
terms taken from the Atomic Energy Act, and more particularly 42 U.S.C. §§2014 and 2210(c).
These terms are used in the MIT Indemnity Agreement consistently with their statutory
meanings, and with the purpose and intent of the Atomic Energy Act.

12.  On information and belief, MIT has maintained private liability insurance relative
to its operation of MITR-I in an amount of at least $250,000, continuously since operations
began in 1958 to the present.

B. The Brookhaven Indemnity Agreement.

13. AUIL a nonprofit educational and research institution, operated Brookhaven
National Laboratory (“BNL”) in Upton, New York from 1947 until 1998. Among the facilities
at BNL are the AEC-licensed Brookhaven Graphite Research Reactor, which went into operation
in 1950, and two other AEC-licensed reactors. On information and belief, each of these reactors

was, like MITR-], the subject of an indemnity agreement (collectively, the “Brookhaven



Indemnity Agreement”) between the AEC and AUI, whose terms were substantially similar to
those of the MIT Indemnity Agreement.
C. The Heinrich Civil Action.

14.  On or about September 21, 1995, MGH was named as a defendant in a complaint
filed in the United States District Court for the Eastern District of New York. Subsequently, the
action was transferred to the District of Massachusetts. The Heinrich Civil Action is pending in
the United States Court of Appeals for the First Circuit, Docket Numbers 00-2553, 00-2554, and
00-2555. The Complaint has been amended several times since the action was filed. A true and
correct copy of the Second Amended Complaint is attached as Exhibit D hereto.

15.  The Second Amended Complaint in the Heinrich Civil Action, purports to state
claims against which, under the MIT Indemnity Agreement and the Brookhaven Indemnity
Agreement, the United States is obligated to indemnify MGH. The Second Amended Complaint
claims that MGH is vicariously liable for the conduct of Dr. Sweet, and that MGH is liable for
conduct which occurred at BNL under the theory of civil conspiracy. (Ex. D, Y24). More
particularly, the Complaint alleges:

a. That on June 14, 1951 Joseph Mayne, underwent boron neutron capture
therapy (“BNCT”) at BNL. BNCT was a treatment for brain cancer that
involved intravenous injection of a boron compound, followed by
exposure to neutron radiation at a reactor. (Second Amended Complaint,
13, 14)

b. That on March 6, 1957 a patient named Walter Carmen Van Dyke
underwent BNCT in “an operating nuclear reactor” at BNL. (Id., §16)

C. That on January 18, 1961 BNCT was administered to a patient named
George Heinrich at the MITR-I reactor. (Id., 49)

d. That on November 13, 1960 a patient named Eileen Sienkewicz received
BNCT at MITR-I. (I1d., q11)

16. The Second Amended Complaint further alleges that the administration of BNCT
to the plaintiffs’ decedents caused those decedents radiation-related injury and death, and that
Dr. Sweet, MGH and others are liable to their estates and their survivors under a variety of legal

theories.



17.  The Mayne and Van Dyke claims were dismissed just prior to trial. The Heinrich
and Sienkewicz claims were tried in September-October, 1999, and resulted in jury verdicts
against Dr. Sweet and MGH for negligence, wrongful death, and punitive damages for wrongful

death, as follows:

Plaintiff Count Sweet MGH
Heinrich Negligence $250,000 $250,000
(Joint and several)
Wrongful Death $250,000 $250,000
(joint and several)
Death Punitives $750,000 $1,250,000
Sienkewicz Negligence $500,000 $500,000
(joint and several)
Wrongful Death $2,000,000 $2,000,000
(joint and several)
Death Punitives $1,000,000 $2,000,000
TOTALS $4,750,000 $6,250,000

The trial court granted Dr. Sweet/MGH’s motion to reduce the jury award. This ruling reduced
the compensatory and punitive damages for wrongful death to $20,000 per plaintiff per
defendant. The remaining portions of the judgment remained intact. MGH and Dr. Sweet have
appealed the judgment to the United States Court of Appeals for the First Circuit.

D. The Joseph Civil Action.

18.  On or about May 23, 2000, Edward A. Joseph, individually and on behalf of the
Estate of his father, Nassef Joseph, filed a Complaint in the United States District Court for the

District of Massachusetts as Edward A. Joseph, et al v. Massachusetts General Hospital, Civil
Action No. 00-CV-11026-WGY (hereinafter the “Joseph Civil Action”), raising similar
allegations against MGH to those set forth in the Heinrich Civil Action. A true and correct copy
of the Joseph Complaint is attached hereto as Exhibit E. More particularly, the Complaint
alleges:
a. That on April 16, 1961, a patient named Nassef Joseph received BNCT at
MITR-I. (Joseph Complaint, §10).



25. The United States is liable, under the MIT Indemnity Agreement, to indemnify
MGH against its costs in defending the Heinrich, Sienkewicz and Joseph claims, and against any
liability it may have on those claims upon the entry of judgment.

26.  The United States’ failure to indemnify MGH under the MIT Indemnity
Agreement has caused and continues to cause it great damage.

COUNT II: CONTRACTUAL INDEMNITY; BROOKHAVEN INDEMNITY
AGREEMENT
27. MGH hereby repeats and re-alleges the matters set forth in paragraphs 1 through

26, inclusive, as if fully set forth herein.

28.  The United States is liable, under the Brookhaven Indemnity Agreement, to
indemnify MGH against its costs in defending the Mayne and Van Dyke claims, and against any
liability it may have on those claims upon the entry of judgment.

29. The United States’ failure to indemnify MGH under the Brookhaven Indemnity
Agreement has caused and continues to cause it great damage.

COUNT III: DECLARATORY JUDGMENT
30. MGH hereby repeats and re-alleges the matters set forth in paragraphs 1 through

29, inclusive, as if fully set forth herein.

31.  The Complaints in the Heinrich and Joseph Civil Actions allege that patients
Mayne, Van Dyke, Heinrich, Sienkewicz, and Joseph were part of larger series of clinical trials
of BNCT using the Brookhaven and MIT reactors, and involving “at least 66 patients.” (Second
Amended Complaint, §2) They have sought, and been denied, class action status, and permission
to “notify” putative class members’ of the pendency of the action. There is a possibility that
other plaintiffs, some or all of whose claims may be subject to the indemnity obligations under
the Brookhaven Indemnity Agreement, the MIT Indemnity Agreement, and possible other
indemnity agreements, may join in the future or may commence separate actions against MGH.

32. An actual controversy has arisen between MGH and the United States as to the
United States’ obligations to indemnify MGH against defense costs and potential liability in the
case of claims brought by or on behalf of patients and/or their families.

WHEREFORE, MGH prays that this Court enter judgment:

Al Awarding them as damages the amount of their defense costs in the Heinrich

Civil Action, in an amount not less than $669,667.93;



Awarding them as damages the amount of their defense costs in the Joseph Civil
Action, in an amount not less than approximately $9,500.00;

Awarding them as damages any amount for which they may be, or may become,
liable in the Heinrich Civil Action;

Awarding them as damages any amount for which they may be, or may become
liable in the Joseph Civil Action;

Declaring the rights and liabilities of the parties under the Brookhaven and MIT
Indemnity Agreements, and more particularly, declaring that the United States is
obligated to indemnify MGH against their defense costs and any potential liability
in the case (at least) of any claim brought by or on behalf of any patient who
received BNCT at Brookhaven or MIT, and/or their families; and

Awarding MGH such other and further relief as is lawful and proper.

Massachusetis General Hospitgl, By Its Attorneys:

fo.: 127280
, .. 633074
ARTIN, MAGNUSON MCCARTHY
& KENNEY
101 Merrimac Street, 7" Floor
Boston, MA 02114-4716
(617) 227-3240
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UNITED STATES - EXHBIT

ATOMIC ENERGY COMMISSION

WASHINGTON 23, D. C. A

DOCKET ¥O. 50-20 .
MASSACHUSETTS INSTITUTE OF TECHNOLOGY

LICENSE

— G s et et Gmr e

_ License No. R-37

1. SubjJect to the conditions and requirements incorporated herein, the Cormission
hereby licenses Hassachusetts Institute of Technology (hereinafter referred to
ae THITO: ‘ . .
€. urssant to Secdwlan la, ani c. of the Atomic Energy Act
) ‘of 195k as amended, and Title 10, CFR, Chapter 1, Part 50,
*Licensing of Production and Utilization Facilities¥, to .
posacss and operate as a utilization facility the nuclear .
research reactor facility (hereinafter "the facility*®) '
designated below;

. b. Pursuant to the Act and Title 10, CFR, Chapter 1, Part
70, *"Spocial Nuclsar Material®, to receive, possess and
use 12 ldlograms of uranium enriched to approximately
932 in the uranium 235 isotops as fuel for operation
of the facility.

c. xsuant to the Act and Title 10, CFR, Chapter 1, Part
30, "licensing of Byproduct Material", to possess, but s
- not to separate, such byproduct material as wmay be pro- .
duced in the operatian of the facility.

2. This liconse applies to the fad 1lity which is owned by MIT and located in
Cambridge, Hassachusetts, and describzsd in KIT'!'s application filed on February 20, -
1956, and amendments to the application, filed or May 13, 1957, September 16, 1957,
November 27, 1957, Janwry 2, 1958, Janwary 9, 1958, Janwary 27, 1958, February 2L,
1958, and March 25, 1958, (hereinafter "the application®)., The reactor is a one
megavatt (thermal) heavy water-cooled and -moderated, heterogenecous, enriched
uranium reactar. Experimental faclilities are provided for use in neutron
diffraction work, horizontal beam experiments, neutron beam therapy experiments,
exponential assembly experiments, and neutron frradiation studies. .

2. This license shall be deemed to contain and be subject to the conditions - =
specified in Section 50,5k of Part €0 and Section 70.32 of Part 70; is subject
to all applicable provisiorn3s of the Act and rules, regulations and orders of
the Covmission now or hereafter in effect; and is subject to the additional
conditions specified or incorporated below. ' '
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a, Oporating Restrictions

(1) MIT shall operate the facility in accordance with the procedures
and limitationas d.oacribed in the application,

(27 MIT shall .not operate the rncility at a power Levol in excess
, of 1000 lowatta (thermal).

(3) Yo axporiment shall be introduced into or permitted to remain
in the reactor if more than one per cent excess reactivity
would be introduced into tha reactor by the withdrawal or
loas of that experinant.

(L) The reactor shall not be operated at a power level in excess
of that necessary t5 measure the temperature and void coefficients
until MIT has measured these coefficients and found then to bs of
the sign, and substantially of the nagnitude, calculated in its
applia tion.:

b. Records -

In addition tc those otherwlse required under this license and applicable
regulations, HIT shall keep the following records:

(1) Facility operating records, including powsr levels,
(2) Records showing radiocactivity releasad or discharged
into the air or water beyond the effective control of
MIT as measured at the point of such relexs e or discharge.

(2) Records of emergency scrams, including recasons for emergency

shutdowns.
C. Hep_qrtu

(1) MIT shall imediately report t~ the Cormission mny indication
or occurrence of a possible unsafe conditdon relating to the
operation of the facility.

(2) MIT shall, upon completion of the start-up e)'p;riments described
in its application, subnit a report to the Cormisslon describing
such experiments and the resulbs theresof,

Pursnant to Section 50.50 of the regulatiom in Title 10, Chapter 1, CFR, Part

50, the Cormission has allocatzd %o MIT, for use in the operation of the reactor,:
11.63 Xlograms of wanium 235 conbained in uranius (enriched to approximately
93% in the isotope wraniun 235). Estimated schedules of apecial nuclear material .
transfers to MIT and returns to the Cormission are contained in Appendix *A™ which
is attached hareto. Shipments by the Commissioa to MIT in accordance. with Tolumn
2 in Appendix "A" will be conditioned upon MIT's return to the Cormission of
material substantially in accordance wlth colunn 3 of Appendix "A®,

.

. ) 3 .
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This licenss is effective as od’ th
May 7, 1996, mlou sooner terminate

Date of Issusaces N & R

CoJuit g - 93

LENEN

te of 1ssusnce snd shh11 wxpire &b aidalghs!

FOR THE ATOMIC RNERGY CQHMISSION

H. L. Price

Director
Division of Licensing and Haguhtion
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UNITED STATES

ATOMIC ENERGY COMMISSION
WASHINGTON 23, D, C.

MASSACHUSETTS INSTITUTE OF TECHNOLOGY
DOCFET §0. 50-20
AHENDMENT O UTILIZATION FACILITY LICEMSE

license No, R-37
Amendment No, 1

~

The first sentence of Paragraph 2 of License No. R-37 issued on June 9,
1958 to Massachusetts Institute of Technology is hereby amended to read
as follows:

This license applies to the facility which is owned by

MIT and located in Cambridge, ilassachusetts, and gdescribed
in MIT!s application filed on kebruary 20, 1956‘)nd amend-
TEg montz/to the application filed on liay 13, 1957,YSepterboer 16,
) 1957, November 27, 1957,YJanuary 2, 1958, January 9, 1958,V
January 27, 1958,Yrebruary 2u, 1958,”larch 25, 1958, and
September 12, 1958, (heroinafter nthe Application%)}.

‘v
e

ot
W

&

This arendment is effective as of the date of issuance,

FOR THE ATAOC ZZRGY CARISSION

Vi
T JOS e
sber R, Price
Acting Director
Division of licensing and Regulation

o

Date of Issuancets qer ¢ 1958
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UNITED BTATES

ATOMIC ENERGY COMMISSION
WASHINGTOH 25, D. C. ’

Axbndnant ¥o, 3 to Lioense Xo,
Amendnment Ho to Liconse Xo,
\Lmndment@to License XNo,
Axsandment ¥o, 2 to Licsnse ¥o,
Awsndment No. 2 to Licenrs Ko,
Amendnont Xo. 1 to License ¥o,

Axnandmont No., 1 to License Ko.
Amendmont Xo, 1 to License ¥o,

y P -
e e e ke 2 et i veb L b g i d AR L S ey R Sty
. '
: RIS
. "‘.1’ Ll TCEN Lol VN

Licensss mmbered R-28, R-2, R-37, R-22, R-23, R-24, R—5 and R-26 issued to
University of Michigan, Ponnsylvania State University, Massachusetts Institute
of Tochnology, Oklahoma State Untvorsity of Agriculture and Applied Soleacs,
Texas Agricultural and Mschanical College -Eystea , University of Akrom, Univer—
sity of Utah and Colorado State University, respectively, are hareby smended to

"0 .
PY e e e

.a4d the following f£inding by the Commission:

‘ x:no‘
Y corY

AN D R e
f“j, 3} o
[
i
i
! A
R-28 }
R < Vi
=37/ = e«
R2
R-23
R-24
R-25 .
B-26
1
M |
o
P
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"Thia licenao is 1uued for the conduct of oduontioml wti'ritiu
by ths licenses, a nonprofit educationsl institution, and the
liconses is thereforo exempt from the finanocial protection require- -
ment of uubaoction 170a of the Aot." .

’ This amendooent is effective as of tho- date or iumnoe. _ ' "
FOR THE ATOMIC.ERERGY oaéussmx A

/ 'S .

Ho L'

‘ ' D\recm . L
. | . Division of Licensing and Beguhhon ) :

teme o " + .

~

Date of Iesuance;  APR 16 1959 L o
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‘ UNITED STATES
ATOMIC, ENERGY COMMISSION

WABHINGTON 24, D. C, ‘.

MASMSLCHUBETTS 1RSTITUTK OF TECHNOLOGY

ATy OF T Y20 TON FACILITY LICERSE

. Licenss No. R-37
x Ananduent Mo, 3

The first sentence of Paragraph 2 of Ldcense Mo, R-37 {ssusd oa June 9,
1958 to Massachusetts Institute of Technology is herety amended to read
a3 follows: 4 .

This license applies to the facility which is owned by MIT

and looeted in Cambridge, Xassachusetts, and described in

MIT's application filed on February 20, 1956 and amsndments
to the application filed on Kay 13; 1957, September 16, 1957,
Novesber 27, 1957, Jamuary 2, 1958, Januayy 9, 1958, Jumary 27,
1958, Yebruary 2L, 1958, Masch <5, 1958, Beptember 12, 1958,
and April 24, 1959 (hogoimftcr ¥ins application”),

This amendnect {8 effective ae of the dats of Lssuanoe.

FOR THX ATAIT EZNERCY OORAISSE OB

. o2 |
R e

H L Pnes
Director _
Divigian of Uconsing and Rogulabes

Tate of Igruancesr AT & ; 4%y



UNITED STATES

ATOMIC ENERGY COMMISSION
WASHINGTON 25, D.C.

.

MASSACRUSETTS INSTITUTE OF TECHNOLOO
" DOCKET NO. 50-20

AMENTMENT TO UTILIZATION FACILITY LICENSE

. License No, R-37.
: : . Amendnent Mo, L

Licensg Yo, }2-37 issu_ed”to Massachusetts Institute of Technology is
hereby: amended in the following respectss -
1. Paragraph 2, is amsnded to read as follows:
%2, -This license applies to the heavy water-cooled and-moderated
reactor (herein referred to as 'the facility') which is owned
‘._‘ C by Massachusetts Institute of Tc;chnology and located on the
é}r ' Institute's site in Cambridge, Massachusetts, and described
in the In.;at,itutc's application for license dated February 20,
195.6- and amendments thereto dated April 29, 1957, September 10,
1957, November 22, 1957, December 26, 1957, January 7, 1958,
January 2h 1958, February 19, 1958, March 21, 1958
Beptember 12 1958, April 2k, 1959, Octobver 7, 1960 and

S R

March 8, 1961 (herein collectively referred to as tthe

'ap'plicgtion' ) &

-y

2. Paragraph 3.a.(15 is amended to read as followss |
- "3.8.(1) MIT shall operate the facility in accordance with the

: ) procedures and 1imitations described in the application,
. in this license, and in Item 8 of MIT's report entitled

'MITR Operating Experience! dated Jamary 27, 1961.%




-yet s 4

Lt al Sty spman b oo s

3.

-? -

Paragraph 3.3.(2-)- is amended to read as follows:

"3.8.(2) MIT shall not operate the facility at a steady state
power level in excess of two megm;atts (thermal),®

A new paragréph 3.c.(3) 18 a'dd'ed as follc.ms-: -

13.c.(3) MIT shall promptly submit a written report to the
Comnislsion'w'henever, during operation of the facility,
any of the operating conditions or charaéierietics of
the facility which might affect nucles'xr safety varies
significantly from its predicted value,t

This amendment is effective as of the date of issuance,

" FOR THE ATOMIC ‘ENERQY COMMISSION
Pl 1lee

R. L. Kirk
Deputy Director
Divislon of Licensing & Regulation

Dated at _%znnantown, Maryland

this Z

/

day of ol 3 1961 .

(NN




UNITED STATES
ATOMIC ENERGY COMMISSION
T WASHINGTON 25, D.C.

* MASSACHUSETTS INSTITUTE OF TEGINOLOGY |

v | - DOCKET N0, 50-20

~ AMENDMENT TO UTILIZATION FACILITY LICENSE

i License No, R-37
. Amendment No. 5

License No,.R-37 issued to Massachusetts Institute of Technology is
hereby amended in the following respects:

1., Paragraph 1.,b, is emended in its entirety to read as follows:

! "1,b, Pursuant to the Act and Title 10, CFR, Chapter 1, Part. 70,
'Special Nuclear Material!, to recelve, possess and ust
14.0 kilograms of contained uranium-235 in connection with
operation of the facility, These activities shall be |
conducted in accordance with the applicable procedures and
conditions in License No, R-37, as amended, 'the application!
as defined in Amendment No, 4 to License No. R-37 and the
application for amendment dated April 20, 1962 and supple-
ment thercto dated October 1, 1962," :

( 2, Paragraph 4, is reviscd in its entirety to recad as follows:

"4. Pursuant to Section 50,60 of the regulations in Chapter 1,
CFR, Part.50, the Commission has allocated to MIT, for use in
connection with operation of the facility, 30.5 kilograms of
contained uranium 235, Estimated schedules of special nuclear
material transfers to MIT and returns to the Commission are
contained in Appendix 'A' which is attached hereto, Shipments
by the Commission to MIT in accordance with column 2 in
Appendix 'A' will be conditioned upon MIT's return to the
Commission of material substantially in accordance with
column 3 of Appendlx YA,

. 3. Appendix "A" to Facility License No, R-37"is revised in its cntirety
. to read as the new Appendix "A" attached hereto,-

4, This amendment is effective as of the date of issuarce.

FOR THE ATOMIC ENERGY COMMISSION

C “ Raﬁ%i{ﬁg/m thief -

Attachment:, Research § Power Reactor Safety Branch
Appendix “A" Division of Licensing and Regulation

( Date of Issuance: MNOV 1 31962

e e ————— e e e e e ——_— o~ - a = . = .

. -
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APPENDIX “'A"

‘MASSACHUSETTS INSTITUTE OF TECHNOLOGY

FACILITY LICENSE NO., R-37

Estimated Schedule of Transfers of Special Nuclear Material.from the
Commission to Massachusetts Institute of Technology and to the Commission.
from MIT:

- (2) C 3 4) : (5)

ol e e pre @ ave
s

oine g g S V0 Sy

Date of Transfers ~ Returns by
Transfer from AEC . MIT to AEC Net yearly Cumulative .
(Fiscal to MIT (A) Irrad, (B) Distribution Distribution
year) Kgs. U-235 Kgs. U-235 Kgs. U-235 Kgs., U-235
Thru-62 10,0 1.6 (C) 8.4. -.8.4
1963 5.9 3.5 2.4 10.8
1964 -0- 2.7 (2.7 8.1
1965 4.1 2,7 1.4 9.5
1966 3.4 2.7 0.7 10.2
- 1967 3.4 2.7 0.7 10.9
o 1968 3.4 2,7 0.7 11,6
Lo 1969 3.4 2.7 0.7 12,3
( 1970 3.4 2.7 0.7 13.0
~ 1971 3.4 2,7 0.7 13,7
: 1972 3.4 2.7 0.7 14,4
: 1973 3.4 2,7 0.7 15.1
1974 3.4 2.7 0.7 15.8
1975 3.4 2.7 0.7 16.5
1976 3.4 2.7 0.7 17.2
1977 3.4 2,7 0.7 17,9
1978 3.4 & 2.7 0.7 18,6
: 1979 3.4 2,7 0.7 19.3
: 1980 3.4 2,7 0.7 20.0
; 1981 3.4 2.7 0.7 20,7
: 1982 3.4 2.7 0.7 21.4
1983 3.4 2.7 0.7 22,1
1984 3.4 2.7 0.7 22,8
1985 3.4 2,7 0.7 23,5 °
1986 3.4 2.7 0.7 24,2
1987 3.4 2.7 0.7 24,9
1988 3.4 2.7 0.7 25,6
1989 3.4 2,7 0.7 26,3
1990 3.4 2.7 0.7 27.0
. 1991 3.4 2.7 0.7 27,7
) 1992 3.4 2.7 0.7 28.4
- 1993 3.4 2.7 0.7 29.1

“tmve reet  Wme
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(2) (3) 4) (5)

Date.of- ° "“Transfers - Retumns by ‘ Vo
Transfer . from AEC . MIT to AEC Net yearly ~-. Cumulative
(Fiscal to MIT (A)  Irrad, (B) Distribution Distribution
year) - Kgs., U-235 Kgs. U-235 Kgs. U-235 Kgs, U-235

1994 3.4 2.7 0.7 29,8

1995 - 3.4 2.7 0.7 - 30.5

1996 -0- 2,7 (2.7) 27.8

1997 -0‘ 3.0 (3.0) 2408

Iiioo 9:.2 2308
(A) 93%

(B) Approximately 88%

(C) Recoverable cold scrap € 93% for Thru-62 only

e
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UNITED STAT:ZS

[ ATOMIC ENERGY CCMMISSION EXHIBIT
3‘ . WASHINGTOMN 23, 0. C. B

} .

' Docket Fo: 50-20 Tl w5659

’ " Myssachusetts Izstitute of Technology. ’

Canbridge 30, #assachusectts

* Attentien: M-, Jemes McCormack *
Yice Presidant

]
.
.

Gentlexen:
The Coxmissica hereby agrrees to indesmify sed hold harmless
Mesgachusetts Institute of Technology -

and other persors indemizied es thelir interssts rway efpeer, Irom
public 11ahflity in exceas of $250,000 arising ficm nuclees inci-
dents provided that vwith rcapect 0 any nucieer fncident occurzing
betvezn 12:01 a.n. June 9, 1958 and 12:01 z.x. August 23, 19<8 in-
clusive the level of Cineacial protectica requirsd of ycu utnder
I{cense Fo. 2-37 shall be 3250,000. The asgregate inde=!{iy for
1) JersGns indemiried {n connzction vith cach guclear izcident
sbell not excsed $500,000,000 fnclnding the resscnablec coste of
investizntiag e=d settling clefxs end defeding sufts for damags.
The oblizeticos of the Coxmisolcn vxder this agrcement shell =pply
ey vith Cexvect to suck public Ilabiliiy as a>fges cut of or ia
connection vith the sctivity llcersed under ASC Iicense 35. R-37.
Toe Yzrzs "persors indemmizried,” “public Jiebflity,” and Twclesr
i1acident,” a3 used in this passgreph bave tie mcanirgs defized in
Section 11 of the Atcmic Tmergy Act of 1954, as snended, Tois
agree=ant {35 effectivye as of June 9, 1958.

Tols agreeoentsvill be superseded, in due course, by the executica
exd issusrce of a forxzl fxdemily sgrec—ent betucen you s24 the
Co=issicn contafxiag such provisicna as are required by lav and
such addftiozal provisiocns as =ay be {zcorporated iker=in by the
Cozmissicn pursuant to 4ts regulaticas, vofch formel agcenemt vill
be {lective, ard vill supersede this agreement, as of the erffective
date referzed %o shove. Until this asrsexeat bes been 30 superseded,
it 15 vaderstood that this sgreowent constitutes the agreement of
inderniticaticn contesplated by subsection 170k of the Atcaic Znergy
Act of 1954, as szended.



By your acceptance of this egres=ment, ycu agre2 (¢ pay 10 tkhe

. Comztssion the fee provided for by Ssctfon 150,17 (o) of tke

Comz{ssior's regulstions, in accordence vith billlng instructions
recel7red by the Cozmission. o

U. S, ATOMIC ETSAIY COMMISSION

P

Director
Division cf Wlcensing s=d Regulatica

”
Accepted  (Aeig ., /7, ) 1959
‘ AW A .

By ... L 7 :::/{
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EXHIBIT
UNITED STATES 1
ATOMIC ENERGY COMMISSION C |

WASHINGTON 23, D.C.

Indemnity ,
Agreement R-34
Ro. . o

This indemility agraemant Bo., E-39 is entered.intd by iad
batween Massachusetts Institute of Technology

(herelnafter referred to as the 1icansaa") and the vnit;d Stafat Abouls
Enbrgy Commidaibn (hareinaftsr referred to as tha "Cowmfssidn''y purdeant
to.subdectiod 170k of tha Atomic Energy Act of 1954, a1 ssanded (hetein-

ifter teferrdd fo as "the Act™).

. ARTICLE 1

At used in this sgreesent, .
1, "Mudledr resctor”, "byproduct material™, "parson","sourdae

ctaterial", add "spectsl nuclear material®™ shall have the meanidgl glvid
thém {n the Atorlc Energy Act of 1954, as amended, and the reguldt{oany
1kkued by thd Comaiseion,

2({a) "picldar incident” neans aoy occurrenca or series of  obcubrane.
bt ths locaton or in tha course of transportation causing bodily ihjucy
dickness, didesde, or death, or loss of or demsge to propsrty, oF 141y o

Uxd of property; arisfng out of or resulting from the radfoactivd, tewlc

éxplosive, o ofher bixardous proparties of tha radioactive maketidl,

(b) Any odcurrance or ssries of occurrences causing bodiij {d}uby,
sicknass, diderde or death, or loss of or dowage to property, 6r lods of
ued of propasty| arising out of or resulting from the radiosctivl, tokle
axplosive, or olher harardous properties of '

_ 1. TXa radfcactive material di{scharged or dispersed froQ
the locdt{dn over & period of days, weeks, months or longht #id
also arlsilg out of such propsrties of othar material dafidad &s
Yehe radiodctive materisl™ in say other agreemeat or agrebsadty’
stitered info by the Cormisdion under subsection 170 ¢ or k of
tha Act and so discharged or dispersed from "the location! i
défined in sny such other agreement; or - :

11, the radioactive material {n tha courss of trausportation
idd a1sd atising out of such properties of other materful dafited
{4 any 4thir sgreement entered into by the Comniss{on purkusat to
Subsaction 170 e or k of tha Act as "tha radfosctive water{si® gad
vhich 14 1A the course of transportation



PR

shall be deened tb ba a commoh oceurfencht. A common océurrencs shill By
deemad to constitipte a single nuclear intfdent,

3. "In tbs boutse of trm;;értatioh" nmeans in the course of tranms-
portation withi{n the United States, including handling or temporary
storage incidental thareto, of tha radioactive material to tha location

~or from tha location provided that:

(2) With rdpa'ét to transportation of the rsdioactive materisl to’
ths location, such tRansportation iz not by pre-datermination to ba
interrupted by thd rémoval of the naterial from the transporting con-
veysnce for any pirpdse other than the continuation of such transporta-
tion to the location or temporary storage incidental thereto; v

(b) The tradspSrtition of the radioactive material froa the 1desatien
shall be deemsd to end vhan the radiosctive material is removed frod tha
transporting conveyadce for any purpose other than ths continustion of
trandportation or temporary storage incidental thareto;

(c) "In the codbae of transportation' as used in this agreemant
shall not include trahsportation of the radfoactive material to tha léca-
tion 1f tha waterizl {s also “{n tha course of transportation” from any
othar “location" ai ddfined {n sny other sgreemant entered iunto by tha
Comnitsion pursuent td subsection 170 ¢ or k of tha Act.

‘4, "Parson {adehnified” xasans the licensee and any other parson whs
nay ba 1isble for jublic 1iability,

5. During thé pidriod 12:01 AY., June 9, 1958
to 12:01 A.M., Septezber 6, 1961, inclusive: .

"Public 1{a¥{1ity" mauns sy legal 14ability arfeing out of

or resulting from 4 ndclear {mxcident, except (1) claims under state 4t
Yederal Worksen's Conglansat{on Acts of exployeas of persons {ndexnif{ed

vio are exployed (x) At tbe location or,4if tbe muclear incident dceird

in tha course of trandportation of the radfoactive naterial, on the .
transportingy vehicle, and (b) {n comnection with the licm:u'rpou“ﬂoﬁ,
use, or transfer of tha radidactive material; and (2) clatims arising odt 6f
& act of war,

Froa 12:01 A.M., Septexber 6; 196i:

"Public 11ability” maans any legal 1iadbility arlsing out of
or resulting from a mullear incident, éxcept (1) claims wurder state o¥
Yedaral Workman's Claplinsation Acts 'of employees of parsods {ddénnified
vho are employed (a) at the location or, if the nuclear imeident oceuks
In the courde of trinsortation of the radioactive materidl, on the :
trantport{ng vehicld, 4nd (b) in comnection with tha 1lcersea's ponuhiotl;
use, or tfarsfer of thd radfcactive material; (2) claims drising out 3¢ an
dct of waty aud (3) cldime for loss of, or dexage to, or loss of usa 8f (a)
property whick {s 1dcaBed 2t thi location and used in tonmection with t
1icenteaa’# potsassidn, use, or transfer of the radfoactive material, iad
(b); 1f the tuclear indident oceurs in the ‘course of transportation of the
radfonctive waterial, the tramsporting vehicle, containers used in suc¢h
tranapoititioh, and thé radiosctive material,

e e —



6. "Tha lochtion” meins th& locdtion described in Itea 3 of
the Atgachmanc hetato. . .

-

: 7. "The fadloactive nsterial” mesns source, specisl nucleask,

md byproduct matdrial which (1) is used or to be used i{n, or {s
irradiated or fo be irradiated by, tha nuclear resctor or résctord
subject to the 1{dause or 1licenses designated in tha Attacimant .
bereto, or (2) {s produced as thé rasult df operatiod of said - o
redctoxr(4),

8, Hinitdd Heatdi'! olan 0déd {n 4 ghographicdl dadie {ntluddd
all Yarr{toriad aud podsasdioni of thy Haltad Btites, thi Cudil 2afia
idd Puetto Ried.

) ARTICLE X1

Ay obligdtisns of thé licdndes Under subsection 334(8) 6} thi
Act to indesmify the Unlted 'Stites and thh Coomfedfon from pubif¢ 1is+
bility shall not in the aggregate excaed 3250,000 with réspict td day
nuclear incident.

_ARTICLE 111

1. The Cowmlssion undertakas #nd agtedi to indemnify and hdid -
barmiesd the licedsed 4nd other petsons indémnifidd, is thelr Intevest
wiy dppsdr, frow publie 1{abiifty, 7

2. With respect to damege taused by & noucleir {sc{dént to.prdperty
of sny parson lagally {iable for the Auclaar fncident; tba Comaisgdion
dgrdes td pay tb glich férson thoke duwts which such pePson wuld Heve been
obligatdd to pay 1f such property hid beldnged to anothar} provided, that
ths obligation &f the Comminsion undar thid paragraph 2 doed sot dpply
_ wvlth redpact tor :

(2} Proptft? which 13 focited at thi locatlon add uied {a codnaetion
with the licensde's poddesidon, Usd; ¢r tridsfdr of the rddiosetivé nitaiial]

(b) Propefty dexige dus tb thd dagldéct of tha pirsod {ndasnified to.
usé a1l raasonsble maerid to ixva add presirve the property dftér knowledge-
of & huélear {néidint}

- {c) 1f thé nlicledt intident Sccurs In the colireé of trtnipoftation
of the radiosctive materfal, the transporting vehitle and containars used
in such transpodtation|

(d) Tha rddidactive materiil.
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3. Thé Cournidsiodn angec: to {ndetmify add hold harmless tha
1icentee and other pértons {ndemnified; as their interest may appear,
from the reatoniable cobts of luvestigating, settling and defending

Y

claime for public 1iability.

4. (a) .The dbligatfons of the Comzission under-this Article
shell apply only with Yespect to such public 11ability, such demsge
to propexrty of persdns legally-lisble for the umclear 'Incident (other
than such property described in the proviso to paragraph 2 of this
Article) and such rdasPnable costs described in paragrsph 3 of this
Article 48 {n the aggrigate exceed :$250,000, '

(b) With rcagcc'ﬁ to & cocmon occurrencs, tha obligations of tha
Comilssion Under this ‘Articlé shall apply only with respect to such
public 1{abi1ity, aich demdgé to property of paraons legally Ilaeble for
the ncledr {dcident (dther than such propérty described {a the proviad
to paragriph 2 of this Article) and to auch reasonable costs described
in paragraph 3 of this Artficle 2s in tha aggregate exceed whichaver of
the following 14 lolrari”™ (1) the sum of the amounts of financial pro-
toctiod astiblished uvoder 411 applicable agraements; or (2) 860,000,000,

Az used {n this paragyaph, "applicable agreemonti” meszcs sach agreemant

satdred intd by the Ceckmission pursuant to subsection 170c of the Act

{n which agreement tha nuclear incident is defined as 2 "comon occurrdnce,”

5. Thé obligations of ths Coxalssion under this agreemant shall
dpply only vith respedt to nuclear ipncidents occurring during the term
of this dgroemant,

_ 6. The obligetions of thae Commission under ‘this and all other
agréeemdnts and contracts to which the Commission is & party shell not

in the aggregate eXcead $500,000,000 with respect to any nuclesr Inciddnt,

7. If the l{ceflsea 1z fmcrune frowm public 1{ability becsuse {t 1}
2 state dgency, thd Cimafgsfon shall make pxyments under this agreemadt
in tha gsad manner and to tha ssoe extent as tbe Commission would be ra-
quired to do £f thé licensee were not such a atats agency,

8, 7Zhe obliéatlom of the Comxission under this Article, except to
the 1icensde for démage to property of the licensee, shall mot be af-
focted by dny failure on the part of ths licenses to fulf{ll its

obligations undar thii agreement. Bankruptcy or insolvency of the 1icensds

or any otheér person indeonified or of the estate of the {{censea or axdy
other person indemmiffed shall not relieve the Commission of any of its

" obligdtions hereunder.

.............................................



ARTICLE TI¢

.-+ 1. uhdn the lomilssdon determines that thé United States wili
probably bé requirdd,to mdké indemnity payments under the provisions
of thie agreement, thd Commission shall have the right to collaborate
with the 1{cersee dnd other persons indemmified in the settlemant and
defense of dny cldlm dnd shall have the right (&) to require the prior
approval of the Codmidsion for the settlament or payment of any claim
or attion dsserted agdirst the 1{censea or other person fndemnified
for public 11ability dr damage to property of persons legally 1liable

. for the nuclear indidént which claim or action the licenses or the
Commission day be required to Indemnify under this agreemant; and

(b) “to dppear throdgh the Attorney General of ‘ths Uaited States on
behalf of the licedded or other person indemnified, -take charge of
such action d4nd settly or defend any such action, If the settlement
or defense of dny such actlon or claim {8 undertaken by the Commis-
sfon, the licensee shkll furnish all reagsonable assf{stance in eaffecting
a settlement or asderiing a defense.

2. Neither this agréement mor any I{nterest therefn nor clafm
thercunder meay be daslgned or transferred without the approval 6f the
Comaission,

ABTICLE ¥

The partics sgree that they will eater iato appropriate amendmedtd
of this agreément to the extent that such amendments are required pursdant
to the Atomic¢ EBnergy Att of 1954, ss amended, or licenses, regulatious or
orders of the Commission.

ARTICLE VI

The licénsee agreds to pay to the Comissfon such fees as are
established by the Cowailssion pursuant to regulations or orders of the
Comunission,

ARTICLE VII

The term of this agreement shall commence as of the date and time
specified in Item 4 of the Attachoent and shall terminate at the tima of
expiration of that licinse specified in Item 2 of the Attachment, which
1s the laest to expire; provided that, except as may otherwise be provided
in applicable regulatisns or orders of the Commission, the term of this



sgreenant shall not tarminate until all the radioactive material had
besn removed from the location and transpoitation of the radioactive
mater{al from the locat{on has sdded a3 defined in subparagraph 3({bj,
Article I. Terd{ntit{on of the term of this agreemént 2hall not af-
fact any obligation of the l{censee 6r any obligation of the Cémafs:
elon under this agreesant with respect to a0y nuclear incident
occurring during the term of this agreemant, -

t



- 7 - (Revised)

UNITED STATES ATOHIC E2EXGY COH{ISSION
“ fodesmity Agreement Ho. E-39

ATTACHHENT )
Item 1 ~ Licensee Madsachusetts Institute of :'rcchn.ol'dg)"
"Mdress Caxbridge 39, Massachusetts

Item 2 - License number or rumbers
R-37
Item 3 - Location
The Reactor Building with stack and cooling towers including the
area ¢ircumscribed by a chain link fence on the porth and south

xides of sald tuiilding; a concrete wall and chain link fence on
the cast side of said bullding; and = line coinciding with the

east wall of the Nuclear Enginecering Building (Room ¥¥W12), Also, GT -
that portion of the Nuclear Enginsexring Bullding noxrth of the /;/." -
partition extending from the southeast corner of the Transformer !
Yault (Room 123) to the southwest cormer of the Spectrometex (i L
Set—up Room (Room 119); and, the fuel storage vault rooms 22 "n_
f\f -

idéntified ad NW12-127, KW12-213 snd NWi2-313 znd the comnecting ¢
cotridors and the elevator vhen nuclear fuels are belng moved to

and frowm the vaults and the aress f£irst mentioned. The locatién

{d further dépidted on the two prints, "Building NW12 and Reactor,"
dated May 1, 1964 and transmdtted with the Institute's lettexr of

Hay 7, 1964, Sald prints are made part of thia indexnity agreé-

ment by referente.

Thé dbove locat{on ix a portion of the facilities commonly knoldd .
4s 120 thmuéh 138 Albany Strect, Capbridge, Massachusetts,

ttem 4 = The 1&dezmit§ a;;rc(mcnt designated above, of which this Attactinéht
1a a part, is effective as of 12181 AM,, on the 9th day of Juné,
1958 and supersedes the interim indemnity agreement between the
11censce and the Atomic Energy 'Oomlss_ion dated May 25, 1959,

FOR 'THE UNLTED STATES ATOMIC ENFRGY COM{ISSION
5 Y, /-'J -
e

Eber R. Price, Director :
Divistion of Btate and Licensee Relationsa

For the MASSACHUSETTS INSTITUTE OF TECHROLOGY
(Nxme of L%_cenzee)

’ — . A .
By Jjr7r ';.(’rg/‘i’j A o< Fl
Payl ¥. Cusick - COMPTIRCLLER
Dated at Betfiesda, Maryland, the G?%J

day of ‘7’7147/ § 1964,
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T AMENDMENT TO INDEMNITY AGREEMENT NO. E-39

AMENDMENT NO. 1

Effective January 1, -1966, Indesmity Agreement No, E-39, between
Massachusetts Insticuca of Technology snd the Atomic Energy Cowmlssion

dated May 13, 1964, is hereby amended as follows:

"

Paragraph 4(b) of Arcicle III i{s amended to read a5°folloﬁs:

(b)- With respect to a common occurrence, the obligations of
the Commission under this Article shall apply only with respect

to such public liabilicy, such damage to property of persons

. legally liable for the nuclear incident (other than such property
described in the proviso to paragraph 2 of this Arcicle) and to
such reasonable costs described in paragraph 3 of chis Article
as in the aggregate exceed whichever of the following is lower:
(1) che sum of the amounts of financlal protection established
under all applicable agreements; or (2) $74,000,000. As used
in chis Arcicle, "applicable agreements" means each agreerent
eatered {nZo by the Cormission pursuant to subsection 170c of cthe
Act in vhich agreement the nuclear incident is defined as a

"commaon occurrence.’
Paragraph 6 of Article III {s amended to read as follouws:

6. The obligations of the Commission under this and all other
agreements and coniracts to which the Commission is a parcy shall
not, with raspect to any nuclear incident, in the aggregate excecd
vnichever of the following is the lower: (a) $500,000,000 or

(b) with respect to a common occurrence, $560,000,000 less the
sum of the amounts of flnancial protection escablished under all

applicable agreements. N

FOR THE UNITED STATES ATOMIC ENERGY COMMISSION

Eber R, Price, Director
Division of State and Licensee Relatlons

Accep ted: ) SEEF 6955 » 19

ﬁs 7 NSTITUTE OF TECHNOLOGY
By / 4@&9(6

YPaul Y. Cusick, Comptroller

o e e v e m e b e catrm e eyt V4w e a— . @ o = e D R It A i



UNITED STATES
ATOMIC ENERGY COMMISSION

WASHINGTON, D.C, 20543

AMENDMENT NO. 2 TO INDEMNITY AGREEMENT NO. E-39

Effective NOY 30 w968 , Indemnity Agreement No. E-39, dated
May 13, 1964 , &8s emended, is hereby further amended in its entirety,
and the folloving substituted thcrefor. —

——

This Yndemnity Agreement No. E-39 is entered into by and betveen the

Massachusetts Institute of Technology

(berefnafter referred to as the "liceznsee") and the United States Atomic
Energy Commission (hereinafter referred to as the "Commission") pursuant

to subgection 170k of the Atomic Energy Act of 195k, as amended (hereinafter
reférred to as "the Act").

ARTICLE I

As used Iin this egreement:
1. "Nuclear reactor," "oyproduct matcrial," "person,”" "source
material," and "special nuclear material” shall have the meanings
given them in the Atomic Energy Act of 195&, as amended, and the
regulations issued by the Commission.

2.(a) "Nuclear incident" means eny occurrence, including an
.extraordinary nuclear.occurrence, or series of occurrences gt
the location or in the course of transportation causing bodily
injury, sickness, disedse, or death, or loss of or damage to
property, or loss of use of property, arising out of or resulting
from the radfoactive, toxic, explosive, or other hazerdous
properties of the radioactive materisal.

(b) Aoy occurrence, including en extraordinary nuclear occurrence,
or series of occurrences causing bodily injury, sickness, 'disease” or
death, or loss of or demsge to property, or loss of use of property,
arising out of or resulting from the radioactive, toxic, explosive,
or other hazardous propertles of

i. The radiocective material discharged or dispersed froum
the location over a period of days, weeks, months or longer
end also arising out of such properties of other materlial

A}



defined as "the radiocective material" ifn any other agree-

ment or agreements entered into by the Commission under sudb-
section 170c or k of the Act &nd so discharged or dispersed
from "the locetion" as defined in any such other agreement; or

ii. The radiocactive materisl in the course of transportation .
and also erising out of such properties of other material
defined in any other asgreement entered into by the Commission
pursuant to subsection 170c or X of the Act as "the radio-
active material" and which is in the course of transportation

shall be deemed to be a common occurrence. A common occurrence shal)l
be deemed to constitute a single puclear incident.

-~
~

3. "Extraordinary nuclear occurrence” means an event which the
Commission has determined to be an extraordinary nuclear occurrence
es defined in the Atomic Energy Act of 1954, as emerded.

4. "In the course of transportation" means in the course of trans-
portation within the United States, including bandling or temporary
storage incidental thereto, of the radioactive reterial to the loce-
tion or from the locetion provided that:

(a) With respect to transportation of the radioactive materfisl
to the location, such transportation is not by predetermination to
be ipnterrupted by the removal of the material fron the transporting
conveyence for any puwrpose other than the continuation of such trans-
portation to the location or temporery storage incidentel thereto;

(b) Tbhe trapsportation of the radiocective material from the loca-
tion ebell be deemed to end when the rodicactive material is removed
from the transporting cooveysunce for any purpose other ‘than the con-
tinuation of transportation or tewmporary storage incidental .thereto;

(c) "In the course of transportation” as used in this agreement
shall not fnclude transportation of the radlocactive materfal to the
location if the materisl is also "in the course of transportation”
from any other "location" as defined in any other agreement entered
into by the Commission pursuant to subsection 170c or k of the Act.



...3...
5. . "Person {ndemnified” means the licensee end any other person
vho may be liable for pudblic liebility. ..

6. "Public liability" means any legal 1iability arising out of

‘or resulting from a nuclear incident, except (1) claims under State - -

or Federal Workmen's Compensation Acts of employees of persons

_indemnified who are employed (&) at the location or, if the nuclear

incident occurs in the course of transportation of the radiocactive
materigl, on the transporting vehicle, end (b) in connection with
the 1icensee s possession, use, or transfer of the radloactive
meteriasl; (2) claims arising out of an act of wer; and (3) claims
for loss of, or damage to, or loss of use of (a) property which is
located at the location and used in connection with the licensee's ,
possession, use, or transfer of the redioactive material, and (b)
if the puclear incident occurs in the course of transportation of
the redioactive material, the transporting vehicle, containers

used in such transportation, and the radioactive material.

.T. "The location" means the locaticn éescribed in Item 3 of the

Attachment hereto.

8.  "The redicactive material" means source, special nucleer, and

byvproduct material which (1) Ls used or to be used in, or {s f{rradiated
or to be irradiated by, tbe nucleer reactor or reactors subject to the
license or licenses designated in the Attachment hereto, or (2) {is
produced as the result of opveretion of said reactor(s).

9. "United States" when used In a geographical sense includes all
Territories and possessions of the United States, the Censl Zone

and Puerto Rico.

ARTICLE II

1. Any oblightions of the licensee under subsection 53e(8) of the
Act.to indemnify the United Stetes and the Cowmmiseion from pudblic
1iability shall not in the aggregate exceed $250,000 with respect to

any puclear incident.

2. With respect to any extraordipary nuclear occurrence to which this
agreement applies, the Commission, and the licensee on behalf of itself
and other persons indemnified, ivnsofer as thelr interests appear, each

| 8gree to waive



(a) any issue or defense as to the conduct of the claimant
or fault of persons indemnified, including, but not limited to

(1) negligence;
(2) contribvutory negligence;
(3) assumption of the risk;

(1) unforeseeable intervening causes, whether involving
the conduct of a third person or an act of God.

As used herein, "conduct of the claimant" includes conduct of persons
through whom the claimant derives his cause of action;

. (v) eny issue or defense as to chariteble or governmental
immunity;

(c) eny issue or defezse beses ¢ any statute of limitations
if suit 4s instituted within tbhree veers from the date on which the
claimant first kpew, or reasonably could bave known, of his injury
or damege and the cause thereof, but in no event more than ten years
efter the date of the nucleer 1ncidcnt

The waiver of any such issue or defense shall be effective regardless
of whether such issue or defense may othervise be deemed jurisdictionsl
or relating to an element in the cause of action. The walvers shall
be Judicially enforceable in eccordance with their terms by the claimant

against the person indemnified.
3. The waivers set forth in paragraph 2 of this Article:"

(a) shall not preclude a defense based upon a faflure to teke
reasonable steps to mitigate damages;

(b) .sball not apply to injury or damage to a claiment or to a
claimant's propverty which 1s intentionslly sustained by the claimant
or which results from a nuclear incident intentionally and wrongfnlly

caused by the cleiment;



(c) shall not apply to injury to a claimant vho is employed at
the site of end in connection with the activity vhere the extra-
ordipery nucleer occurrence tekes place if benefits therefor are
either payable or required to be provided under any vorkmen's
compensation or occunationel disease lau, -

(d) shall not apply to eny claim for punitive or exemplary
dameges, provided, with respect to any claim for wrongful death
under any State law vhich provides for damages only punitive ‘in
nature, this exclusion does not apply to the extent that the
claimant has sustained actusl damages, measured by the pecuniary
injuries resulting from such death but not to exceed the maximum
amount otherwise recoveradble under such law;

(e) shall be effective only with respect to those obligations
set forth in this agreement;

(£) shall not ‘apply to, or prejudice the prosecution or defense
of, any claim or portion of cleim which is not within the protection
afforded under (1) the limit of liability provisions under subsection
170e of the Atomic Energy Act of 1954, as esmended, and (b) the terms
of this agreement.

ARTICLE IIX

-

1. The Commission undertekes and egrees to indemnify end hold
hexrmless the licensee end other persons indemnfified, as their interest
ray appear, from public liebllity.

2. With respcct to damege caused by a nuclear incident to property
of any person legally liable for the nuclear incident, the Commission
agrees 1o pey to such person those sums which such person would have
been obligated to pay iLf such property had belonged to apother;
provided, that the obligation of the Cowmission under this paragraph
2 does pot apply with respect to:

(a) Property which is located at the location and used in connec-
tion with the licensee's possession, use, or transfer of the radio-
active waterial;

1O}
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(v) Property damege due to the neglect of the verson indemnified
to use all reasonsble means to save and preserve the property after
knowledge of a nuclear incident; ..

(E) If the nuclear incident occurs in the course of transportation
of the radicactive material, the transporting vehicle and conteiners
used in such transportation;

{(d) Toe radiocactive material. -
3. The Commission agrees to indemnify and hold hermless the liéénsee

end other persons indemnified, es their interest may appear, from the
reasonable costs of iovestigating, settling end defending cleims for

public lisbility.

k.(a) The obligations of the Commission under this agreement shall

-apply only with respect to such pudblic liebility, such damage to

property of persons legally liable for the nuclear incident (other

* than such property described in the proviso to paregraph 2 of this

Article) and such reasonable costs described in peragraph 3 of this
Article as ip the aggregate exceed $250,000.

(b) With respect to a common occurrence, the obligations of the
Commission under this egreement shall apply only with respect to such
public liability, such damsge to property of persons legally liable
for the mucleer incident (other then such property described in the
proviso to parecreph 2 of this Article) and to such reasonable costs
described in paragraph 3 of this Article as In the eggregate exceed
whichever of the following is lower: (1) the sum of the amounts of
financisl protection established under all epplicable agreements; or

{’jg),$7h,ooo,ooo. As used in this Article, "applicable agreements" meens
33540 each agreement entered into by the Commission pursuant to subsection

170c of the Act in which agrecment the nuclear inclident is defined as
a "cowmon occurrence.”

5. The obligations of the Commission under this egreement shall
apply only with respect to nuclear Iincidents occurring during the

term of this agreement.



6. The obligations of the Commission under this and all other
agreements and contracts to vhich the Commission is & party shall
not, ywith respect to any nuclear incident, in the aggregate exceed
whichever of the following is the lover: . (a) $500,000,000 or (b)
 with respect to a common occurrence, $560,000,000 less the sum of

" the amounts of fipnancial protection established under all applicadble
egreements. .

7. If the licensee is immune from public liability because it is

a State agency, the Commission shall make payments under this agree-
ment in the same mapner and to the same extent as the Commission
would be required to do if the licensee were not such a State agency.

8. The obligations of the Commission under this agreement, except
to the licensee for damage to property of the licensee, shall not be
affected by any failure on the part of the licensee to fulfill ite
obligations under this agreenent. Bankruptcy or insolvency of the

. licensee or any other person irdzzniflied or of the estate of the
licensee or any other person irdemnifled shall not relieve the
Commission of any of its obligations hereunder.

ARTICLE 1V

1. When the Commission determines that the United States will
probadbly be required to make indemnity payments under the provisions
of this egrecment, the Commission shall have the right to collaborate
with the licensce and other persons indemnified in the settlement and
defense of any claim end shall have the right (a) to require the prior
approvel of the Commission for the settlecment or peyment of any claim
or action asserted against the licensee or other person indemnified
Zor public liability or damage to property of pversons legally lisble
for the nuclear incident vhich clasim or action the licensee or the
Coumission may be required to indemnify under this agreement; end

(v) to appear thrqugh the Attorney Genersl of the United States on
bebalf of the licensee or other person indemnified, take charge of
such action and settle or defend any such action. If the settlement
or defense of any such action or claim is underteken by the Commission,
the licensee shall furnish all reasonable assistance in effecting a
settlement or asserting a defense.



2. Neither this agreement nor any interest therein nor clainm there-
under may be assigned or transferred without the approval of the
Commission.

ARTICLE V

The parties agree that they will enter into approvriate amendments of this
agreement to the extent that such amendments are required pursuant to the

Atomic Energy Act of 1954, as emended, or licenses, regulations or orders

of the Commission.

ARTICLE VI

The licensee agrees to pay to the Commission such fees as are estedblished
by the Commission pursuant to regulations or orders of the Commission.

~, ~

ARTICLE VII

The term of this agreement shall commence as of the date and time specified
in Item 4 of the Attachment and shall terminate at the time of expiration
of that license specified in Item 2 of the Attachment, vhich is the last to
expire; provided that, except as may othervise be provided in applicabdble
regulations or orders of the Coaomission, the term of this agreement shall
not terminate until all the radiosctive maoterisl has been removed froam the
location and transportetfon of the radloactive material froum.the location
has ended es defined in subparagraph L(bd), Article I. Termination of the
term of this agreement shall not affect eny obligation of the licensee or
any obligation of the Commission under this agreement with respect to any
nuclear incident occurrirg during the term of this agreement.
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- UNITED STATES ATOMIC ENERGY CQMMISSION
~.-~ o Indemnity Agreement Ho. E-39 ‘
ATTACHMENT h
Ttem 1 ~ Idcensee  Masseachusetts Instituté'of Technology
Address Cambridge, Massachusetts 02139

Item 2 -.Iicense number or numbers
R-37
Item 3 - Iocation

~The Reactor Bullding with steck end cooling towers including the
area circumscribed by a chain link fence on the north and south
sides of said building; & concrete wall and chain link fence on
the east side of said building; and a line coincidipng with the
cast wall of the Nuclear Engineering Building (Room NW12). Also,
that portion of the Muclear Engineering Building north of the
vartition extending from the southeast correr of the Trensformer gt
Veult (Room 123) to the southwest corner of the Spectrometer + 4
Set-up Room (Room 119); and the fuel storege vault roocas
identified as NW12-127, NW12-213 and NW12-313 and the connecting
corridors and the elevator when nuclear fuels are being moved to
and from the vaults and the areas first mentioned. The location
ie further depicted on the two prints, "Building NW12 snd Reactor,"
ted Mey 1, 1954, end transmitted with the Institute's letter of
May T, 1964. Said prinots ere made part of this {indemnity sgreement
by reference. -,

The above locatlion is a portion of the facilities commonly known
as 120 through 138 Albany Street, Cembridge, Massachusetts.

Item I - The indemnity egreement designated above, of which this Attachment
is a part, is effective as of 12:0L a.m., on the 9th day of June 1958,
and supersedes the interim indemnity sgreement between the licensee

and the Atcmic Energy Commission dated May 25, 1959.
FOR THE' UNITED STATES ATOMIC ENERGY COMMISSION

Ve O F2oic

Ever R. Price, Director ]
Division of State and Idcensee Relations

Accepted ’/7 June 17 » 1969

By 4% /_j V f(jw.q_ e/,  COMPTROLLER

MAESACHUSETTS® INSTITUTE OF TECHNOLOGY -
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EXHIBIT

UNITED STATES DISTRICT COURT
FOR MASSACHUSETTS

————————————————————————————————————— X

EVELYN HEINRICH on behalf of her : Civ. Action No.
husband, GECRGE HEINRICH, HENRY M. 97-CIV-12134-MLW
SIENKEWICZ, JR., on behalf of his :

mother, EILEEN ROSE SIENKEWICZ, Wo>f, J

ROSEMARY GUALTIERI, on behalf of

her father JOSEPH MAYNE, WALTER

CARL VAN DYKE on behalf of his :  SECOND AMENDED

father WALTER CARMEN VAN DYXE and CCMPLAINT
all others similarly situated, :

Plaintiffs,
-against-

WILLIAM H. SWEET, M.D., Trustee of
the Lee Edward Farr Trust dated - -
1/11/71, as amended, THE ESTATE OF
LEE EDWARD FARR, M.D., ASSOCIATE
UNIVERSITIES, INC., MASSACHUSETTS
GENERAL HOSPITAL, MASSACHUSETTS
INSTITUTE OF TECHNOLOGY, THE UNITED

STATES OF AMERICA
Defendants.

INTRODUCTION
REASON FOR AMENDMENT TO COMPLAINT
1. (a) This Second Amended Ccmplaint is filed to add
as a plaintiff Walter Carl Van Dyke as the representative cf the
Estate of his father, Walter Carmen Van Dyke, to substitute as a
defendant the Trustee of the Lee Edward Farr Trust dazed 1/11/71,

as amended of Lee Edward Farr, M.D. for Le= Edward Farr, M.D., to



formalize the previously approved substitution of the United

States of America for defendants Estates of -‘Warren and Dunham,
former employees of the United States and to modify the remainder
of the Complaint to feflect these amendments. At this time Mr.
Van Dyke is not asserting any claims against the United States
pending a response to his administrative claim filed with the
United States. Should that claim be denied, Mr. Van Dyke will
seek to amend the complaint to assert his claims against the

United States in this action.
BACKGROUND - "

(b) This action is brought tc seek redress frzm

the defendants who were responsible for using the decedents of

' plaintiffs and the class they represent as human guinea pigs,
without their consent, in a series of extremely dangerous,
painful and unproven medical experiments for which there was no
reasonable basis to believe that the decedents would receive any
therapeutic value. These experiments were the product of a
common scheme devised by defendants and were conducted on
patients under the care of the Massachusetts General Hospital"
(“MGH”) and other hospitals at reactor facilities at the

Brookhaven National Laboratory (“BNL”) which was operated by



Associated Universities, Inc. (“™AUI”) in Upton, New York, an
Atomic Energy Commission (“AEC”) owned nuclear research center,
and the Massachusetts Institute of Technology (“MIT”) in
Cambridge, Massachusetts. The principal doctors who, workihg in
concert, devised and implemented these experiments were
defendants Dr. Lee E. Farr, Chairman of the Medical Department at
BNL during all times relevant here and Dr. William H. Sweet, a
neurosurgeon at MGH. Defendants Shields Warren and Charles
Dunham were the federal officials at the AEC respcnsible for
funding and overseeing the experiments.

2. The defendants acting in concert and as pa;t of a
common scheme, with substantial funding provided by the 2=C,
conducted extensive, unproven and dangerous medical experiments
on over 140 terminally ill patients, without their knowladge or
consent. The experiments ranged from injecting patients whe
suffered from brain tumors with toxic compouhds of boromn,
uranium, or other substances solely to see where the substances
would concentrate in the brain and what other biolecgic
consequences the patients would suffer (at least 75 patisnts!, to
injecting brain tumor patients with one of the toxic substarnces
and exposing them to the neutrons emanating from operati=z

nuclear reactors where there was no reasonable basis to relisve



such radiation would provide any therapeutic benefit to the
patient (at least 66 patients). Some of Ehese patients had their
skulls opened solely for the purpose of better exposing their
brains to radiation.

3. This suit is brought as a class action by the
survivors and heirs of four of the unfortunate victims of these
medical experiments, filed on behalf of all similarly situated
survivors and heirs. One of the victims, George Heinrich, was
subjected to non-therapeutic injections of boron to see what
would happen to the boron in his body. Later, he was subjected
to a separate injection of boron plus neutron irradiaticn from
the MIT reacgor. This experiment was known as boron neutron
capture therapy (“BNCT”). The second named victim, Eileen
Sienkewicz, was subjected to a single boron injection feollcwed by
BNCT at MIT. The third named victim, Joseph Mayne, was a patient
at MCH but was transported to BNL by Dr. Sweet where, under the
supervision of Drs. Sweet and Farr, he received a boron injection
and BNCT. The fourth named victim, Walter Van Dkye, a raesident
of New York, was part of a BNCT experiment at BNL which, from the
outset, the doctors knew and acknowledged, to themselves, wculd
provide no therapeutic benefit to Mr. Van Dyke. Defendants never

cbtained the consent of the plaintiffs’ or the class’ deced=ants



or of the class members for these radiation and injection
experiments. None‘of these named victims nor the remainder of
the class were advised of the true natire of the e#periments, the
lack of any reasonable medical basis for such experiments or the
‘excruciating pain and likely death which would occur as a result
of such experiments. Defendants affirmatively misled the
plaintiffs’ and class’ decedents by exploiting the decedents’
desperate health condition, downplaying the risk of BNCT and
grossly overstating the possible health benefits and, in the case
of the iniectees who did not receive BNCT, by failing to advise
them that they were injected with toxic substances. Thi; ) .
misconduct Qés made worse by the deliberate decision of
defendants, acting in concert, never to advise the decedents

during their lifetime or the class, even to this day, of the true

facts of what occurred.

h

4. The first public glimpse cf the true nakturs cf th
experiments conducted on the class members was not revealed until
1995 when the President’s Advisory Committiee on Human Radiation
Experiments uncovered and made public documents which disclosed
for the first time that (a) the experiments were conducted on

unwitting patients, (b) the experiments either had no therapeutic

value or were of such unlikely therapeutic value that no



reasonable medical professional would conduct them, (c) the
patients or their families hadAnever beén.fully advised by the
defendants of the true nature of the experiments or the lack of
scientific or medicai basis for such experiments, (d) the
defendants had never obtained the consent of the class’ decedents
or the class, and (e) the persons principally responsible for the
misconduct are the persons identified in t“i; complaint. Given
the misinformation generated by the defendants at the time of the
experiments and subsequently, the members of the provosed ciass
did rnot know, and could not reasonably have determined by
diligent inguiry, that illegal experiments had been cond;ét;d on
the decedenﬁ% until the documents unccverad by the Presiden;’s
Advisory Committee, some of which documenzs were only recently
declassified, had been made public and unctil they had seen the
medical records of the decedents.

5. Plaintiffs and the class seek compensation for
pain, suffering and wrongful death of their decedents, for their
own pain and suffering, and for punitive damages to deter
defendants from ever again using any human beings, particularly

the terminally ill, as guinea pigs for scientifically untesced

™

and unproven experimental prccedures and to deter defendants from

ever using any person for any medical experiment without fixrst



obtaining their informed consent after full and accurate
disclosure. Plaintiffs and the class also seek injunctive relief
to halt the institutional defendants from continuing the
practices complained.of here and to compel them to institute
safeguards to prevent any recurrence of these practices.
JURISDICTION AND VENUE

6. Jurisdiction is proper in this Court pursuant to
28 U.S.C. §81331 and 1367. Venue is proper in this Court
pursuant to 28 U.S.C. §1391(b) because a substantial portion of
the events giving rise to these claims occurred in this district.
This action was transferred to this Court from the Uniteé_sla:es
District Cougt for the Eastern District of New York. |

PARTIES

7. Plaintiff Evelyn Heinrich, the surviving spouse of
the named decedent George Heinrich, is a resident of
Massachusetts. Mrs. Heinrich is the executrix of the estate ciI
George Heinrich. She brings this action on behalf of the estate
of George Heinrich, individually on her own behalf and on beralf
of all similarly situated estates and individuals.

8. George Heinrich was first admitted to MGH in

October 1960 and diagnosed with glioblastoma multiforme (a brzin

tumor) at age 35. An operation was performed on October 25 and



as much tumor as possible was removed. Mr. Heinrich thén
received daily cobalt radiation therapy during the month of
November (a total of 4000 rads). On December 4, he was
readmitted for further tests which showed regrowth of the tumor.
He was discharged on December 8 for follow up after the holidays.
He was readmitted on December 11 because of progressive swelling
and other symptoms and another craniotomy was performed on
December 15, at which defendant Dr. William H. Sweet presided.
Dr. Sweet's report of the operation discloses that during this
operation he was given an intravenous boron injection in the form
of 13 cc (3 mg/kg) sodium decaborate. Dr. Sweet then to;k- .
samples of gﬁmor and normal tissue for analysis. Forty-fivé
minutes to an hour after the intravenous injection, Mr. Heinrich
receiQéd a second identical dose of the boron compound via the
carotid artery and more samples were taken. These injections
were given without Mr. Heinrich’s consent and had no ccrnceivable
therapeutic value. Then Dr. Sweet removed all tissue that he
could identify by sight as tumor although he reported that "there
may be many remnants behind." Mr. Heinrich was discharged on
December 24 with the recommendation to return for BNCT. Mrs.
Heinrich recalls being told by Dr. Sweet that there was an

excellent chance for survival with the use of BNCT.



S. Mr. Heinrich was readmitted on January 2, 1961
with a very persistent infection at the site of his previoés
operation. For two weeks he received aggressive treatment for
the infection. Nonetheless the infection persisted. On Janﬁary
16, 1961, Mr. Heinrich’s treating physician, Dr. J.C. White
recommended that a further operation in the face of such
continued infection not be undertaken. On January 18, 1951,
despite this clear medical warning and without the consent of Mr
or Mrs. Heinrich, Mr. Heinrich was operated on at the MIT reactor
site by Dr. Sweet. His skull was opened, he received an
intravenous injection of para-carboxyphenylboronic acid, and his
exposed brain was irradiated. Mr. Heinrich’s conditicn gradually
worsened post-BNCT. He was removed to a nursing home on May 15,
1961, while in a coma and he died on May 27, 1961. At tne
autopsy it was discovered that he had no residual tumor but his
brain showed "Massive radiation necrosis with swelling;
herniation of left hemisphere." The cause of death was
"extensive radiation necrosis of brain" which was caused by the
BNCT. The boron injections in 1960 and the BNCT in 1561 also
caused Mr. Heinrich to suffer excruciating pain which he would
not have suffered had he not been subjected to these prccedures.

Mrs. Heinrich observed the pain her husband suffered as a result



of the procedures employed by the defendants and sufferea great
emotional distress, distress made manifestly more severe when she
learned in the last year that her husband’s pain and suffering
were unnecessary and were the result of unauthorized injecﬁions
and unconsented and dangerous and unproven medical procedures.

10. Plaintiff Henry M. Sienkewicz, Jr., the oldest
surviving son of the named decedent, Eileen Rose Sienkewicz, is a
resident of Massachusetts. Mr. Sienkewicz is the administrator
of the estate of Eileen Sienkewicz. He br;ngs this action on
behalf of the estate of Eileen Sienkewicz, individually on his
own behalf and on behalf of all similarly situated estaté; ;nd
individuals;- |

11. Eileen Sienkewicz was first admitted to MGH on
June 10, 1960, at age 39, and diagnosed with glioblastoma
multiforme. The tumor was removed by Dr. Sweet, who noted in the
record, "I think this lady is an excellent candidate for boron
slow neutron capture therapy and hope to carry this out in
August." She returﬂed for office examinations in July, August,
September, and October, during which she suffered severe
depression. She was readmitted to MGH on November 13, 1960, and
taken to MIT on November 15 for BNCT. BNCT was performed without

her consent and without the consent of any members of her family.
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During the BNCT procedure she was given a boron injection in the
form of 20 mg of paracarboxy phenylboroﬁic acid»ahd subjected to
neutron irradiation from the MIT reactor. Following the
operation she remained depressed. She was discharged on Décember
3, 1960. On December 8 she was seen by Dr. Sweet to whom she
reiterated that she wanted to die. Dr. Sweet referred her to Dr.
Jackson Thomas at Deaconess Hospital where she underwent
electroconvulsive therapy (shock treatments). She was readmitted
on February 27, 1961, to MGH complaining of speech difficulties,
but no definite diagnosis of recurrent tumor could be made an

she was discharged onAMarch 4. She continued to see Dr. Swest.-
Her depressién gradually returned, and she also showed conti:uing
symptoms of brain dysfunction. On August 13, 1961, she was again
admitted to MGH with depression, insomnia, nausea, headaches, and
some aphasia. An eye exam showed total lack of vision in the
right field, and an EEG was markedly abnormal. She was
discharged on August 19. She was again admitted on September 27,
1961, after taking an overdose of Dilantin. She remained
severely depressed for several days, gradually became more

lethargic, then comatose, and died on October 31, 1961 at the age

of 40.
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12. The findings at autopsy of Mrs. Sienkewicz
reported by Asbury were "Definite tumor nests in left hemisphere,
one directly in op. site," and "Widespread necrosis of left
hemisphere spreadingvinto corpus callosum. Extreme vessel.
changes." The cause of death was "extensive radiation necrosis
of brain" which was caused by the BNCT. The BNCT also caused
Mrs. Sienkewicz to suffer excruciating pain which she would not
have suffered had she not been subjected to it. Her family,
including her oldest son, Henry, observed the pain she suffered
as a result of the procedures employed by the defendants_§q§
suffered great emotiohal distress, distress made manifestly_more
severe when &hey learned in the last year that Mrs. Sienkewicz’s
pain and suffering were unnecessary and were the result of
unconsented and dangerous and unproven medical procedures.

13. Plaintiff Rosemary Gualtieri, the daughter of the
named decedent Joseph Mayne, is a resident of Massachusetts. She
brings this action on behalf of the estate of Joseph Mayne,
individually on her own behalf, and on behalf ofyall similarly
situated estates and individuals.

14. Joseph Mayne was diagnosed with glioblastoma
multiforme by Dr. Sweet at MGH and initially operated or in

February 1951 at MGH. Thereafter Dr. Sweet had Mr. Mayne
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admitted to Brookhaven under the care of Dr. Farr where he
underwent BNCT on June 14, 1951. According_to an article
authored by Dr. Farr and others, Joseph Mayne and other patients
at BNL who underwent BNCT, suffered severs acute reactions to the
injections of boron which preceded the irradiation. According to
an article by Farr, Sweet, and others published in February 1954,
the dose of B was 1.69 grams given intravenously in the form of
borax. On the fourth day after irradiation, Mr. Mayne became
lethargic and the lethargy rapidly increased thereafter.

Repeated spinal taps were necessary to conirol the increased
cerebrospinal fluid pressure. Following the experiment aE ) .
Brookhaven, Mr. Mayne's condition became progressively worsé. He
was transferred from Brookhaven to his home and eventually to
Chelsea 0ld Soldiers Home in Chelsea, Massachusetts, where he
died on November 3, 1951.

15. Plaintiff Walter Carl Van Dyke the son of the named
decedent Walter Carmen Van Dyke, is a resident of New York. Mr.
Walter Carl Van Dyke, is the legal representative of the estate
of Walter Carmen Van Dyke. He brings this action on behalf of
the estate of Walter Carmen Van Dyke, individually on his own
behalf, and on behalf of all similarly situated estates and

individuals.
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16. On March 4, 1957, Walter Carmen Van Dyke, who was
awake and alert at the time although somewhat confused, was
admitted to Brookhaven National Laboratory Hospital. He was SO
years old. Approximately a year before that, on March 8§, 1956,
he had been admitted to a local hospital and undergone a left
frontal craniotomy with removal of a tumor diagnosed as
glioblastoma multiforme. After the operation he underwent
standard radiation treatments. He was discharged in April 195s
and continued reasonably well until February 1957 when he was
readmitted to the hcspital and then transferred to Brookhaven on
March 4, 1957. ‘ ' -

17. On February 28, 1857, Walter Carmen Van Dyke’s
wife signed a document prepared by Brookhaven National Labcratory
Hospital entitled Application for Admission on Research Service.
Mr. Van Dyke never signed the document. The document provided,
inter alia,

To the patients admitted free of charge for
study of improved methods of treatment, the
hospital gives at all times the most complete care
possible. No treatments are employed except those
which are designed for [sic] benefit of the
patient and of other patients who suffer from
similar conditions. ©No treatment is used in which

the probable benefit is not believed to outweigh
the possibility of untoward effects.
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18. At Brookhaven, on March 6, 1957, Walter éarmen Van
Dyke was injected in his carotid artery with approximaéely 17.9
grams of pentaborate, containing approximately 3.1 grams of
boron*®. Almost immediately thereafter he was laid on the top of
an operating nuclear reactor and his head was placed inside the
reactor where it was exposed to neutron radiation. This prccess
is called BNCT. Mr. Van Dyke was under the care of Howard J.
Bagnall, MD. The discharge summary signed by Dr. Bagnall nctes
in its description of the process of injecting boron and then
exposing Mr. Van Dyke to neutron radiaticn, that there was
"slight retching towards the end of treatment. He had a‘right.
facial seizﬁfe about 15-20 minutes after cessation of radi;tion
followed by right facial paralysis and severe dysphasia. He
vomited several times during the first night ...."

19. After the BNCT, Mr. Van Cyke never improved enough
to be discharged.' In fact, his condition deteriorated steacily
and he died on June 10, 13%57. From and after the use of BNCT,
Mr. Van Dyke had severe bouts of nausea and vomiting. There is
no evidence of such conditions prior to the use of BNCT. A=
autopsy was done on Mr. Van Dyke’s body and his brain was
examined for effects of the treatment. The dorsal half of the

lefr frontal lobe having been removed, the remaining basal
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portion of the frontal lobe was found to have been replaced by

tumor. Microscopic examination‘of the tﬁmor showed it to be
"extremely vascular with active endothelial proliferation and
hyalinization of walls of many vessels. There are vast areas of
coagulation necrosis."

20. Contrary to the representation made to Mrs. Van
Dyke in the above cited Application for Admission, Brookhaven
knew that the use of BNCT on Mr. Van Dyke would be of no
therapeutic benefit and he was chosen for BNCT precisely because
he was terminal with no hope for benefit £rom the BNCT. The date

of Mr. Van Dyke's treatment places him in the third round of BNCT

patients at Brookhaven. According to a Ccnference paper

published in Progress in Nuclear Energy Series VII Vol. 2 (Rescent
Advances in Neutron Capture Therapy, by L.E. Farr, J.S.
Robertscn, E.E. Stickley, H.J. Bagnall, O0.D. Easterday, and W.
Kahle (1959)),

[blecause of the previous frequency of harassing sxin
complications, patients in the current [third] series
were selected for treatment initially only when
believed to be near terminal status although the latest
patients were treated in an earlier state. This was
done, however, only after gaining confidence in the
safety of the procedure. It must be emphasized that
the third series of patients wers treated to evaluate
procedural changes alone and therefore cannot procerly
be compared with the patients of series one and two for
longevity following treatment.
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21. Dr. L.E. Farr was the principal supervisor and
instigator of the BNCT experiments at Broqkhaven. Dr. H.J.
Bagnall was Mr. Van Dyke’s principal doc;or at Brookhaven and the
witness to Mrs. Van Dyke's signature on the Application for.
Admission.

22. Defendant William Henry Sweet, M.D., is a
neurosurgeon who continues to maintain an office at MGH. He is a
resident of Massachusetfs. During the relevant years in this
case he was a member of the neurosurgery staff and then chies of
neurosurgery at MGH. He directly conducted and supervised many
of the experiments which are the subject of this litigation. -

23. Lee E. Farr, M.D., was the head cf Medical
Department at BNL during all years relevant here and was
personally involved in carrying out many of the experiments which
are the subject of this litigaticen. Dr. Farr, as head cf the
Medical Department at BNL, was directly responsible for and
supervised all BNCT experiments conducted at BNL, including any
experiments involving injections without radiation theraoy. Dr.
Farr is now deceased and his Trust, which on information anc
belief holds his assets, is being administered in the County of

Contra Costa, California.
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24. Defendant MGH is a pr;vate hospital corporation
incorporated under the laws of Massachusetts with its principal
place of business in Boston, Massachusetts. It had direct |
supervisory responsibility for the treatment of patients under
the care of Dr. Sweet, many of which patients were subjected to
the experiments involved in this litigation.

25. Defendant MIT is a private educational institution
incorporated under the laws of Massachusetts with its principal
place of business in Cambridge, Massachusetts. MIT was
responsible for supervision of the uses to which its nuclear
reactors were put and in particular to the use of such reactors-
to conduct e;periments on humans.

26. Defendant Assoéiated Universities, Inc. (“AUI”) is
a scientific and educational institution incorporated under the
laws of New York. 1It’s founding institutions are Harvard, Yale,
Columbia, Cornell, Princeton, MIT, Rochester University, Johns
Hopkins, and University of Pennsylvania. It operated BNL which
has its principal place of business in Upton, New York, during
all the years relevant here. AUI, as the operator of BNL, was
directly responsible for the conduct of medical experiments on
patients admitted to its facility and on any persons who were

brought to its facility for the purpose of carrying out medical
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experiments on the BNL nuclear reactors. AUI was also directly
responsible for the supervision of the conduct of Dr. Farr,
particularly the use by Dr. Farr of the BNL facilities to condﬁct
radiation and other éxperiments on humans.

27. Shields Warren, M.D. was Director of the AEC's
Division of Biology and Medicine (“"DBM”) from 1947 to 1$52. 1In
that capacity he had direct responsibility for the development,
implementation and supervision of AEC policy, programs, contra;ts
and funding pertaining to biological and medical effects of
radiation, radiation safety, and radiation-related research
including human radiation research and experimentation aﬁé ]
including thé experiments involved in this case. During the
period of his directorship, defendant Warren was also ressponsible
for ensuring that AEC and other relevant guidelines and standards
on human experimentation, including informed consent for, and
adequacy of research and therapeutic merit of, human experiments
were implemented and followed. He was also responsible for
seeing to it that appropriate remedial action. was taken in cases
where human experiments viclated, or were discovered to have
violated, applicable guidelines and standards. He delegated the
responsibility to assure compliance with the applicable medical,

ethical and AEC standards to the private defendants and failed to
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properly supervise their implementation of that responsibility.

7

The United States of America is sued to answer for the tortious
conduct of Shields Warren, M.D.

28. Defendant United States of America is responsible
for the acts of Shields Warren, M.D. The United States has
determined that Dr. Warren was acting within the scope of his
employment yhen he engaged in the omissions and commissions which
are the subject of this complaint and with its consent has been
substituted for Dr. Warren as a defendant in this action.

29. Charles Dunham, M.D. was Director of the AEC>S
Division of Biology and Medicine (“DBM”) from approximateiy-l95$

to 1967. 1In that capacity he had direct responsibility for the

development, implementation and supervisicn of AEC policy,
programs, contracts and funding pertaining to biological and
medical effects of radiation, radiation safety, and radiaticn-
‘related research including human radiation research and
experimentation and including the experiments involved in this
case. During the period of his directorship, defendant Dunham
was also responsible for ensuring that AEC and other relevant
guidelines and standards on human experimentation, including
informed consent for, and adequacy of ressarch and therapeutic

merit of, human experiments were implemented and followed. Ee
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was also responsible for seeing to it that appropriate remedial
action was taken in cases where human exéeriments Qiolated, or
were discovered to have violated, applicakle guidelines and
standards. He delegated the responsibility to assure compliance
with the applicable medical, ethical and AEC standards to the
private defendants and failed to properly supervise their
implementation of that responsibility. The United States of
America is sued to answer for the tortious conduct of Charles L.
Dunham, M.D.

30. Defendant United States of America is responsible
for the acts of Charles L. Dunham, M.D. The United State; ;as -
determined that Dr. Dunham was acting within the scope ci hié
employment when he engaged in the omissions and commissions which
are the subject of this complaint and with its consent has kteen
substituted for Dr. Dunham as a defendant in this action.

31. The United States of America, in addition to zeing
included by the term “defendants” may also be referred to as
“federal defendant.” However, references to the conduct of
defendants or the federal defendant does not include conduct of
the former United States employees, Drs. Dunham and Warren,
relating to the claims of Mr. Van Dyke until and unless-this

Complaint is amended to assert Mr. Van Dyke’s claims against the
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United States except for purposes of the First and Ninth Causes
of Action which are not asserted against.the United States and
for which reference to the conduct of deferndants includes the
conduct of Drs. Warren and Dunham.
GENERAL ALLEGATIONS
A. The Beginning of BNCT
32. In the late 1940s a consortium of nine
universities created AUI to operate BNL uncder contract with the
AEC. Part of BNL was a research medical facility designed to do
biomedical research using radiation and radio-isotopes.

33. 1In 1948, Dr. Lee E. Farr was offered the position

rn

of Chairman éf the Medical Department at BNL. As a conditisn o
taking the job Dr. Farr insisted that BNL be allowed to use
diseased patients who would be given free hospital beds for the
radiation experiments. Free hospital beds were deemed essential
by Dr. Farr so that the doctors would feel justified in keeping
the patients in the hospital for an extended time to observe them
following the experiment and on whom the doctors cculd use
medical techniques “whose value we as yet have no valid

information.”
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34. The Brookhaven Graphite Research Reactor Qas
commissioned in August 1950, and Dr. Farf,was interested in use
of the reactor for slow-heutron therapy.

35. In the 1940's Dr. Sweet, a neurosurgeon at MGH,
devised a scheme to use a previously untested procedure on human
subjects to see if he could successfully destroy brain tumors.
Dr. Sweet submitted a proposal to the AEC for BNCT of brain
tumors at the BNL reactor. AEC and BNL enthusiastically accepted
Dr. Sweet’s proposal and thus began the relationship between AEC,
MGH, Sweet, Farr and BNL to use human beings as test subjects in
the BNCT experiments. o .

35: In the early 1950s, the AEC, Dr. Sweet, Dr. garr,
AUI, and MGH undertock a joint enterprise, funded by the AEC and
overseen initially by Dr. Warreniand later by Dr. Dunham, to use
terminally ill brain cancer patients as “test animals” for their
theory that BNCT would work. The elements of the scheme
included, (a) injecting terminal brain cancer patients, without
their knowledge or consent, with toxic substances, including
boron and uranium, which could absorb neutrons to see which would
best concentrate in brain tumors, (b) performing BNCT on these
and other terminally ill brain cancer patients, without their

consent, when there was no evidence BNCT would provide them with
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therapeutic benefit and when the available evidence demonstrated

that BNCT would not work for most of theﬁ, {c) luring patients
into BNCT by falsely advising them such therapy had a reasonable
possibility of success and offering them free hospital beds, (d)
failing to obtain the consent of the patients prior to invading
their bodies with harmful chemicals and radiation, and (e)
failing to ever inform the families of the patients of the true
nature of thé experiments performed on their decedents or the
results of the autopsies performed on the decedents and
deliberately hiding this information from the class memcers.

37. 1In its initial stages the BNCT experiment prcoram

was conducted using the BNL reactor with patients supplied bv MGH

and Dr. Sweet. Drs. Sweet and Farr were directly and jointiy

involved in making the decisions on which patients should receive
BNCT, which patients to inject with various boron and other toxic
compounds, what protocols to use in the exgeriments including the
nature of the neutron bombardment, the timing of the irradiazion

after injection, the level of radiation to use, the chemical

[0}]

composition of the materials to be injected into the patient
the condition of the patients' skull at the time of the
experiment, the length of time for the irradiation and the

interpretation of the results of the experiments. These joint
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activities are evident from articles written jointly by Drs.
Sweet and Farr on the results of experiments with BNCT and

articles written by others about the work of Drs. Farr and Sweet.

B. The Theory of BNCT

38. The concept of neutron capture as treatment for
tumors is based on the idea of using radiation to kill tumor
cells from the inside of the tumor, and on the use of an
allegedly benign external source of energy, slow neutrons, which
become lethal only when captured by substances introduced inco
the tissues of the tumor. Unlike conventional radiation therapy
or chemotherépy, both of which can harm both tumor and healthy
tissue, BNCT is supposed to produce ionizing radiation only
within the tumor. Thermal, or slow neutrons alone, are presumed
to not have an ionizing effect by themselves, but can be
"captured" by some nuclei that have an affinity for them. If the
boron {(or other neutron capturing substance) could be in theory
confined to the tumor cells and if the radiation could be limited
to slow neutrons, then, theoretically, the radiation damage
should also be confined to the tumor cells.

39. The human experiments involved in this case can ke

divided into two categories: (1) the experiments in which
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patients underwent the full BNCT procedure, which involQed the
injection of boron (in some form) immediately prior to o; during
exposure to slow neutron radiation; and (2) the experiments where
patients were injected with boron, or some other potential
neutron capturing substance, but were not exposed to slow neutron
radiation, solely to test the performance of the compound i:zself

for future BNCT experiments.

C. Absence of Knowledge About BNCT

40. Although some preliminary biological and animal

studies had been done.prior to the first human studies, théy were

nct adequate to answer accurately the following essential

a. What would be the acute or other effects of
injecting humans with boron or the other neutron
absorbing compounds being tested?

b. What would be the distribution of the neu:zrcn
absorbing compounds between the tumor tissue and
healthy tissue in the vicinity of the body wiere
the neutron bombardment would activate the
substance and cause an acute radioactive reaczzion?

c. Exactly how much slow neutron radiation wculd
the patients receive? Exactly how much other
radiation (fast neutron, gamma, etc.) would txe
patients receive?

d. What would be the effects of all types oI
radiation on both healthy and tumorous tissue?
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e. Exactly how far would the slow neutrons travel
through the body tissues and how much of the
energy of such neutrons would be lost before
reaching the tumor?

f. What would the impact of the neutron
irradiation be on the portion of the brain which
was not cancerous but contained the neutron
absorbing material or through which the neutrons
had to penetrate to reach the tumor?
g. What were the facts regarding assimilation,
distribution, selective localization and excretion
of the neutron capturing substance being
administered?
It was not until the early 1960's, after human BNCT experiments
had ended at BNL, that BNL or any other researchers involved with
BNL, MGH or MIT began studies designed to answer the questions -
above. By that time, over 140 patients had been the subject of
one or both of these experimental procedufes.

41. It is evident from a review of the historical
documents at BNL that at no time prior to 1961 was there an
adequate understanding of the toxic effects of the neutron
capturing agent which was being injected into patients with brain
tumors nor had adequate research been completed to find otner
less toxic agents. In 1959 John F. Bonner of the AEC reported on
a program review at BNL and concluded, with respect to BNCT,

“[tlhis program could be strengthened by additional basic

research in the biochemistry, pharmacology, and physiology of
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boron compounds. The base of the neutron capture idea should be
broadened to include a more thorough invéstigation of other
promising radioelements and other methods of localization.”

42. By‘19$9 BNL, MGH and Dr. Sweet had already
injected over 50 people with boron compounds and inflicted BNCT
on at least 2S5 others.

43. Not only was it the initial intent of the BNL
program to use medical procedures which lacked evidence of their
potential effectiveness, but documents from BNL also reveal that
this intent persisted. In 15959 John C. Whitnah of the AEC
reported on a visit té BNL where he learned that one of several -
reasons that“patients were admitted at no charge tc the BNL
hospital was “there might be greater flexibility in the design of
investigation”.

44. Subsequent to the conclusion of the experiments,
Dr. Sweet and several other doctors wrote articles and repor:s
indicating that the BNCT experiments were a failure and the
failure stemmed, in part, from the absence of adequate scienzific
evidence regarding the nature of boron distribution in the human
body, absence of adequate scientific evidence regarding boron

chemistry, absence of adequate scientific evidence regarding the
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proper shape of a neutron beam for BNCT and the absence of
requisite dosimetric equipment to measure radiation.

45. 1In 1964, Dr. Sweet delivered a paper at a
conference in Venice, Italy where he discussed BNCT. He admitted
it had been a failure and listed the following reasons for the
failure:

1. Our lack of appreciation of the full

complexity and requirements of our biological
systems with regard to the boron compound,
specifically to the need to clear it from the

cerebral blood stream.

2. The inadequacy of the current status of - -
kncwledge regarding boron chemistry. .

3. Insufficient information as to the methods c:
optimizing the shape of a neutron beam for

capture therapy.

4. The lack of the requisite dosimetric
equipment .”

A. H. Soloway, G. L. Brownell, R. G. Ojemann and W. H. Sweet,
“Boron-Slow Neutron Capture Therapy: Present Status"‘from
Preparation and Bio-Medical Apolication of Labeled Molecules,
Proceedings of a symposium sponsored by The Radiation Chemistry
and Radioelements Centers of the Universities of Bologna, Padua
and Rome, The Italian National Research Council (C.N.R.)and The

European Atomic Energy Community (EURATCM), Venice - August 23-
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29, 1964, published by the European Atomic Energy Community
(EURATOM), Brussels, December 1964.

46. On September 16, 1982, Dr. Victor Bond, the
successor to Dr. Farr as head of the Medical Department at BNL,
gave an interview in which he stated in reference to BNCT:

The early experience was very unfortunate.

Then they went beyond that. It wasn’t

stopped until long after it became evident it

wasn’t working - that’s the criticism of it.

Damage was done to patients just as damage

was done with the first external fast neutron

radiations, because radiobiology wasn’t that

well understood.

D; The Human Experiments
(a) BNCT

47. The first trial of BNCT began in February 1951 at
BNL and Drs. Sweet and Farr were jointly involved in the process.
This first trial lasted 24 months and invclved 10 patients broght
by Dr. sweet from MGH, all of whom had uncergone craniotomy Zor
tumor removal and 8 of whom had undergone conventional radiacion
therapy. These 10 patients were transferred to BNL for BNCT
which conducted jointly by Drs. Farr and Sweet. Plaintiff Jcseph
Mayne was one of these first ten patients. The procedure

involved injection of a boron compound followed as quickl_ as

possible by exposure to the neutron flux from the reactor. =zach
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patient was lowered into a special room created by removing some
of the shielding above the reactor. The£e~was an aperture in the
top of the reactor and the patient lay with his or her head
placed over the aperture. The reactof was then powered up, which
tock 8-10 minutes (coinciding with Dr. Sweet's estimate of
maximum concentration of boron in the tumor) and the patient was
irradiated for an indefinite period of time (30-40 minutes).
Radiation was administered with the skull closed. Some of the
patients received multiple doses of BNCT. None of these patients
gave their consent for these procedures and defendants concealed
from them and their families information which would permit them
to know what“had really happened to them.

48. The boron dose which was given at the time of the
neutron exposure was in the form of borax and had been formulated
at BNL using a special boron preparation provided by 0Oak Ridge
National Laboratory. This boron from Oak Ridge contained 96% B*°
(commercial boron contains 19% B and 81% B!, which does not
work as well for capturing neutrons). The dose of borax given
the 10 BNCT patients just before the neutron expcsure averaged 20
grams, which gave 19 to 46 mg of B! per kg of body weight.

49. Locksley and Farr wrote the only articlé dealing

directly with the toxicology of the boron injections at the time
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of the neutron exposures. The article records the severe side
effects of the borax injections in the first 10 BNL patients.
Reactions included: nausea, vomiting, and retching in all but 2
cases within 2 minutes after injection; urgent defecation and
micturition; face flushed with a grey cast followed by pallor;
grand mal seizures on several occasions; and significant
respiratory depression in 2 cases. One patient who received 4
doses became very sick and died within 3.5 weeks. The authors
opined:

"Whether or not this patient’'s

interim systemic illness - -

represented cumulative boron .

poisoning it 1is impossible to say

with certainty. Circumstantially

and symptomatically it was most

suggestive. "

50. The second round of BNCT at BNL was during 1954-53
and included nine patients. No consent was obtained frcm these
patients and defendants have concealed from them and their
families information from which they could learn what had
happened to them. Slatkin says that these patients were given a
"less toxic boron preparation, sodium pentaborate with D-glucose
in the molar ratio 2:1 ... but at a higher [B'] dose than in the

first series: 32-50 mg per kg body weight (median, 42 mg/ka}.”

According to Farr, the boron was given "intravenously in a
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concentrated solution of 100 ml. containing 20 to 30 grams of

borax. .... The dose ... has rénged from 32 .mg B'Y per kilogram
body weight to 42 mg B'? per kilogram body weight.™ 1In addition,
modifications to the reactor provided greatly increased neutron
radiation. These patients developed severe skin and scalp
lesions as a result of boron accumulating in the skin and
capturing neutrons there, thus causing radiation damage.

51. The third round at BNL was during 1956-538 and
included 9 patients. No consent was obtained from these patientcs
and defendants have concealed from them and their families

information from which they could learn what had happened to -

them. Farr et al. say that mouse studies by Easterday sihowed

that a new boron compcound, sodium pentaborate, could deliver mor=z
boron with less toxicity. Other animal studies at Brookhaven
showed that the scalp lesions were directly caused by neutron
capture in the skin. In an attempt to deal with this proble=m, itz
was decided to give more boron, begin the radiation more quickly,
and limit the period of radiation. To accomplish this, the boron
was administered directly via the carotid artery rather than
intravenously (experiments had shown that the boron concentrzated
in the tumor faster than in the skin) and irradiation was bezun

during injection. The dose of B! ranged from 25 to 60 mg/kc
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body weight (median S0 mg/kg). Finally, because of the érevious
skin probiems, "patients in the current éeries were selected for
treatment initially only when believed to be near terminal
status...." In short, these patients had no hope of recovery and
were used as guinea pigs to test the new theories. "It must be
emphasized that the third series of patients were treated to
evaluate procedural chénges alone and therefore cannot prcpexly
be compared with the patients of series one and two for longevity
following treatment.”

52. In 1959, the new BNL Medical Research Reactor came
on line. A fourth series of 17 patients received BNCT at—tgis .
reactor from“l959 to 1961. No consent was obtained from thess
patients and defendants have concealed from them and their
families information from which they could learxn what had
happened to them.

53. None of the four rounds of BNCT experiments az BNL
resulted in prolonging life beyond what might be expected wizhout
such experiments. Median survival times post-BNCT were 97 dzvs,
147 days, 96 days, and 90 days.

54. Dr. Sweet and MGH were directly involved with che

first two rounds of BNCT at BNL and, on information and keli=Z,

Dr. Sweet was consulted with regard to all BNCT related
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experiments at BNL. He also became involved in developiﬁg a
brain tumor experiment facility at MIT which was funded by the
AEC and, on informaﬁion and belief, with respect to which BNL wés
consulted. In 1960-61, 21 pétients were subjected to BNCT at the
MIT facility. No consent was obtained from these patients and
defendants have concealed from them and their families
information from which they could learn what had happened to
them. All of them had had a craniotomy to remove the tumor mass
at least 3 weeks prior to BNCT. According to the 1972 article by
Asbury, Ojemann, Nielsen, and Sweet, 16 of the patients received
paracarbox?benzene boronic acid intravenously; and two ré;e;ved.
sodium perhyérodecaborate intracarotidly. The doses ranged<frcl
15 to 31 mg B/kg.

§5. Unlike the earlier BNCT experiments at BNL, in
which patients were irradiated with the skull closed; the MIT
patients received the neutron radiation with the skull open an
the brain exposed. The opening of the skull was additional
surgery performed on these patients solely for the BNCT and
unrelated to their normal medical treatment.

56. The experiments at MIT involved new surgery on
each patient following their craniotomy and used the reactor at

MIT which had been specifically designed by Dr. Sweet and MIT to
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include an operating room directly beneath the reactor. all

patients had their skull reopened at the site of their previous

craniotomy. They were then injected with the boron compound.

What happened next was:

Following the administration of the boron,
the patient was elevated to the beam aperture
by a hydraulic 1ift built intc the floor.
Once the patient was secured, everyone left
the room and the built-in shutters were
opened, allowing an intense beam of thermal
neutrons to irradiate the open brain. The
patients were irradiated for 45 min to 90 min
for a total neutron fluence of 5 x 10*? to 2

x 10* n/cm?.

Jong-Ho Richard Choi, “Development and Characterization cf =an

Epithermal Beam for Boron Neutron Capture Therapy at the MITR-IZ

oy Research Reactor,” submitted to the Department of Nuclear
Engineering in partial fulfillment of the requirement for the
degree of Doctor of Science at the Massachusetts Institute of
Technology, April 1991, p. 62. While it was hoped that this
method would both solve the problem of scalp lesions and expcse
more of the tumor cells to the neutron radiation, none of the
prior experimental animal data or other studies provided a
reasonable medical basis that this hope would be realized.

57. The BNCT experiments at MIT were just as

unsuccessful as the previous ones at BNL; most of the patients

were dead within 6 months. The Asbury article reports on the
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neuropathologic study of the brains of 14 of the subjects.
Residual tumor was found in all but one.. There was "extensive
coagulation necrosis with attendant severe vascular damage...
consistent with radiation injury." It was found that boron
levels in blood at the time of irradiation were as great or
greater than the level in tumor tissue. Although normal brain
tissue was nct greatly damaged, blood vessel walls were often
destroyed. This damage, rather than tumor regrowth, was the

cause of death in 10 of the 14 cases autopsied.

(b) Injections

58. In addition to these BNCT experiments, defendants
also engineéfed a series of human experiments on patisnts wizhcu:
their consent who were injected with boron, uranium or othexr
toxic neutron absorbers, solely for the purpose of determini=zg
where the boron concentrated in the brain and what kind of health
effects would result from the injection. All of these patient
nad brain tumors and the injections occurred prior to or during
brain surgery. Some of these patients, like George Heinrich,
later also received another boron injection as part of BNCT. No
consenﬁ was obtained from any of these patients and defendarcs
have concealed from them and their families informaticn-from

which they could learn what had happened to them.
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59. In 1952, Dr. Sweet and Manucher Javid, MD,

published an article describing "the first expl6ratory steps we
have taken in man leading_to the use of a beam of slow neutrons
from a nuclear reactor in an effort to improve the treatment of
neoplasms.” This referred to the preliminary experiments
conducted at MGH prior to the first round of BNCT at BNL, in
which subjects with bfain tumors were injected with borax prior

to routine craniotomy but not subjected to BNCT. As to dosage,

the article states:

We have given 1.v. to 23 adults with brain

tumor 5.0 g. of borax (Na,B,0, - 10H,0), - -
containing 0.57 g. of boron. 1In another 35 -
patients the injected agent contained 5.3 g.

of glycerol to each 5.0 g. of borax. .... At

the time of operative removal of the brain

tumor, specimens were taken of this and of

nearby normal gray and/or white matter and
frequently of scalp, muscle, bone, blocd and
cerebrospinal fluid.

60. The article further reports that:

One encouraging feature of these data is the
relatively high concentration of boron
throughout brain and tumor with such a small
nontoxic dose. Since a craniotomy was either
being or shortly to be performed, no effort
was made in these cases to move the dose up
into the maximal range consistent with
recovery. But since the patient will not
have to surmount an operation at the time he
is being exposed to the neutron beam, the
dose of boron just prior to exposure can, 1if
necessary be pushed even to slightly
dangerous levels to secure a maximal
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therapeutic effect. We have given
intravenously to several adults with brain
tumor 15 g. borax/70 kg. body weight and have
found this to be well tolerated.

61. This article also refers to previous experiments
by Sweet and Selverstone involving the injection of radicactive
phosphorus in the hope that it would concentrate in brain tumors
where it would have a destructive effect (by itself, not as a
neutron capture agent).

62. In 1958, A.J. Luessenhop, Sweet, and others

published an article on their experiment with injecting

hexavalent uranium into human subjects. The experiment had-two

purposes: (1) investigate U?® for possible use in neutrcn
capture therapy, and (2) study toxicity and metabolism cZ U®® in
humans. Five terminal patients with brain tumors were injectead

with uranyl nitrate in doses ranging from 5.5 mg to 15.8 mg
{0.097-0.28 mg/kg) and then monitored for changes in bodily
functions. Four out of the five were autopsied after death.

There was evidence of renal toxicity, especially in the 3

o
-<

n

patients receiving the highest doses. Other documents indic
that Luessenhop and Sweet did other experiments on humans
involving injection of U®? and U*®. The patients were injectad
with uranium with no intent that the injection would have any

therapeutic value to the patient.
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63. Dr. Sweet and others were involved in other
experiments, both human and non-human, to evaluate different
boron compounds for use in neutron capture therapy. According to
Sweet and Soloway's 1962 article, they tested three other bcron
compounds oﬁ "patients hopelessly ill with malignant gliomas" ip
order to evaluate the toxicity of the compounds for future use iz
BNCT. The compounds were administered both intravenously and visza
the carotid artery. "This latter route was included in the even:
that this mode of injection becomes the preferred cne for uss ir
neutron-capture therapy.” The patients were then monitorgd_for
their reactions to these boron compounds but were not given . .
radiation therapy.

64. In the Sweet/Soloway experiments, five patients
were injected with 3-Amino-4-carboxybenzeneboronic acid i.v. in a
dose ranging from 3 to 24 mg of boron/kg of body weight. Th=s
authors noted "transient bradycardia" and lowered blcod pressure
at the highest doses. Four patients were injected with m-
Boronosuccinanilic acid intra carotid in a solution containing 12
mg B/ml. "Doses ranged from 2.8 to 16 mg B/kg." Patients'
complaints included "hyperemia of the ipsilateral side of the
face" and "burning pains in the supraorbital region.” Five

patients were injected with Sodium perhydrodecaborate in doses
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ranging from 20 to 50 mg B/kg. One patient's breathing became
shallow at a dose of 55 mg B/kg and the patient received
breathing assistance for 2 minutes. There was no intent that
these injections would have any therapeutic value for the
patients.
E. Consent

65. Neither the patients who received BNCT nor the
patients who received boron or uranium injections without
corresponding neutron therapy were ever informed that the
medical - procedures being performed upon them were wholly
experimental and extrémely dangerous with potentiall& very
serious sidé.effects including severe acute reactions and deza:th.

66. In addition, none of these patients were advised
that the procedures being performed upon them either had no
conceivable therapeutic value (the boron and uranium injectees)
or had no reasonable possibility of providing them with an

therapeutic benefits. To the contrary all of the patients who

received the BNCT were led to believe that there was a reasorable

basis to expect that the neutron therapy would be berneficial.

Defendants had no reasonable scientific or medical basis for such

representations and in fact they knew, or should have kncwn, that

BNCT was a totally unproven therapy with no evidence of success
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in either animals or humans. ©None of the patients or tﬁeir
families, either the injectees or the BNCT patients, ever gave
consent to be experimented on by the defendants.

67. A review éf the medical records cbtained from the
defendants with regard to the medical treatment of the named
plaintiffs’ decedents discloses no notations of any consent
obtained from the patients for the particular experiments which
were performed on them, nor are there any written consent forms
in the medical files. In addition, a review of all of the
documents provided by the defendants to the President’s Advisory
Committee on Human Radiation Experiments relating to BNCT—f;ils.
to disclose.é single form in use by any of these insti:::icﬁs
prior to the conclusion of the BNCT experiments in 1951 which, i
used in any of these cases, would have provided consent for the

radiation and other experiments performed on the class’
decedents.
F. The Prevailing Medical Standards
68. In 1946, even before the AEC was created, the
American Medical Association had expressed its opinion cn the
rules for human experimentation. The AMA's Judicial Council met
on December 10, 1946, to consider a report on the Nazl

experiments uncovered at Nurnberg. The Chairman declared that
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the Nazi experiments violated the standards that alread? existed
in Principles of Medical Ethics of the American Medical
Association. However, since the Principles did not deal
explicitly with human experimentation, the Judicial Council

offered the following statement:

In order to conform to the ethics of the

American Medical Association, three

requirements must be satisfied: (1) the
voluntary consent of the person on whom the
experiment is to be performed [must be

obtained]; (2) the danger of each experiment

must be previously investigated by animal
experimentation, and (3) the experiment must

be performed under proper-medical protection

and management. - -

The AMA House of Delegates approved this report. 1In 1946,
approximately 70% of all physicians belonged to the AMA.

69. In May 1946, MGH established its own Radiocactive
Isotope Committee. Later, the AEC required all institutions to
establish local isotope committees. MGH's committee had

the duty of passing on all work within the

hospital walls in which isotopes are used,

either approving or disapproving such

undertakings. It should also ... satisfy

itself that both patients and personnel are

properly safeguarded from the deleterious

effects of radiation.
Despite this charter, Dr. Sweet's 1953 Application for Approval

of Use of Radiocactive Isotopes (for injections of U?* and U**®)

sole reference to patient safety was to note that he was not
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going to be protective of the patient: "This [dosel exceeds max.
permissible exposure rate of 0.3 rem/wk 5ﬁt-pts [patients] are
terminal.”

70. At the March 15, 1955, meeting of the MGH
Radiocactive Isotope Committee, one member declared that the
safety of the patient was of "paramount importance." The
committee concluded that "it is not wise in any way to inhibi:
investigators with ideas, and yet the safety of the patient mus:

come first."

71. The AEC, which funded the experiments performed kv

defendants, adopted a policy on informed consent which was -

n

expressed by its General Manager, Carroll Wilson, as early a
April 1947 in a letter to Stafford Warren, Dean of the UCLA

Medical School:

[Tl reatment (which may involve clinical
testing) will be administered to a patient
only when there is expectation that it may
have therapeutic effect. .... [I]t should be
susceptible of proof from official records
that, prior to treatment, each individual
patient, being in an understanding state of
mind, was clearly informed of the nature of
the treatment and its possible effects, and
expressed his willingness to receive the
treatment.
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72. That policy was confirmed and expanded in a letter

later that year from the General Manager of-the AEC.

.

We therefore wish to record our approval of
the position taken by the medical staff of
the AEC in point of their studies of the
substances dangerous to human life. We
believe that no substances known to be, or
suspected of being, poisonous or harmful
should be given to human beings unless all of
the following conditions be fully met: (a)
that a reasonable hope exists that the
administration of such a substance will
improve the condition of patient, (b) that
the patient give his complete and informed
consent in writing, and (c) that the
responsible nearest of kin give in writing a
similarly complete and informed consent,
revocable at any time during the course of -
such treatment.

November 5, 1947 letter from Carroll Wilson to Robert Stone.
73. In March 1948, the Subcommittee on Human
Applications of the AEC passed a resolution stating:

Radiocactive materials may be used in patients
suffering from diseased conditions of such
nature that there is no reasonable
probability of the radiocactivity employed
producing manifest injury provided:

a. Animal studies have established the
assimilation, distribution, selective
localization and excretion of the
radioisotope or derivative in question.

b. The subject is of sound mind, has full

knowledge of the act and has given his
consent to the procedure....
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74. In 1953, the NIH Clinical Center required writtern
consent from normal research subjects. NIH-also began a system
of'group review of research_proposals that became the model for
todgy's institutional review boards.

75. In direct contradiction of all of these clear
ethical standards, defendants embarked on a series of human
experiment$ on the named plaintiffs’ decedents and the class’
decedents without their consent and without sufficient animal or
other data to determine either the potential adverse effects of
the experiments or the reasonable possibility of any benefits to
the named plaintiffs’ decedents or the class’ decedents. -

7é1 The conduct of defendants did not involve thé
practice of medicine. It involved the unauthorized use of
unproven and highly dangerous experiments on the persons of che
decedents of the plaintiffs and the class which fall totally
outside the definition of medical practice and have nothing to dc
with the practice of medicine. The doctor’s first and most
impoftant creed is “Do no harm.” Defendants blatantly and
willfully ignored that creed. Therefore, while they held ths
title of doctor, hospital or medical facility, they were not

acting in those capacities when they committed the acts

complained of here.
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77. Defendants were not engaged in any charitable
activities when they committed the acts complained of here.
Their conduct was contrary to public policy and violative ofAthe
civil rights of the decedents of plaintiffs and the class. As
such it is outside the scope of legitimate charitable activities.

78. In addition, to this day defendants or any one of
them have never informed the named plaintiffs or any member of
the class of the true facts surrounding the medical experiments
perpetrated on their decedents and have engaged in a deliberate
effort to fraudulently conceal these facts from plaintifgs.and
the class. In fact, from the first day of the experiments,‘the‘
defendants héve embarked upon a concerted effort to hide Zrom tha
class’ decedents and other class members the true nature cf the
experimental procedures to which they were subjected. Thus the
class did not know, and could not have reasonably known, that the
class’ decedents were the victims of the tortious actions alleged
in this complaint until, at the earliest, 1995 when documents

were released which revealed, for the first time, the true natura

of the experiments.
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CLASS ALLEGATIONS

79. The class consists of the following:

All persons who were injected with boron,

uranium or. any other toxic substances by the

defendants or any one of them as part of the

BNCT experiments from 1948 to 1964 and their

surviving immediate family members (spouses,

siblings, parents and children).

80. Plaintiffs bring this action individually and, in
their representative capacity, as a class action on behalf of al:l
others similarly situated pursuant to and under the provisions c?
Rule 23 of the Federal Rules of Civil Procedure.

81. Plaintiffs are unable to state precisely the’

number of persons comprising the class which, upon informaticn

and belief, number in excess of one hundred and forty persons.
The class is sufficiently numerous, so that the joinder of all o=
its members is impractical.

82. Common questions of law and fact exist with
respect to the defendants’ actions that are the subject matter c:
this Complaint and include:

a. Did defendants’ medical research activities
with BNCT and related toxié injections constitute
battery on the members of the class?

b. Did defendants’ medical research activities

with BNCT and related toxic injections constitute
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negligence, gross negligence and/or wanton and‘willful
conduct?

c. Are defendants liable to the class for '
punitive damages and if so in what amount?

d. Did defendants negligently or intentionaliy
cause the class to suffer emotional distress?

e. Did the defendants undertake concerted
activities and a joint enterprise which caused damzge
to the class?

f. Did the defendants commit fraud by falsely

inducing the decedents of the class and the class .

meébers to participate in untested and therapeuticalily
worthless medical experiments?

g. Did the defendants deliberately hide from the
decedents of the class and the class members the
information necessary for them to make an informed
decision about the nature of the experiments performecd
and the existence of legal claims against the
defendants for their actions?

h.  Did the defendants fail to obtain the consant

of the class’ decedents to conduct radiation and cther

experiments?
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83. The claims of the class action plaintiffs are
typical of the claims of the class.

84. The class action plaintiffé will fairly and
adequately protect the interests of the class they represent.
The interest of the class action plaintiffs are consistent with
those of the members of the class; there is no conflict of
interest in maintaining a class action; and plaintiffs have, or
can acquire the financial resources to assure that there will be
full protection for the interests of the class. 1In addition, the
class action plaintiffs are represented by experienced and ablie
counsel who have représented persons in complex tort matters and
scme of whoa.have previously represented plaintiff classes,
including the prosecution of “mass tort” class actions.

85. Class action treatment provides a fair and
efficient method for the adjudication of the controversy herein.
The class action will provide an effective method whereby the
enforcement of the rights of the class action plaintiffs and
class action members can be fairly managed without unnecessaxy

expense or duplication.
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