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VOTING SUMMARY - SECY-01-0097

RECORDED VOTES
NOT
APRVD DISAPRVD ABSTAIN PARTICIP COMMENTS DATE
CHRM. MESERVE X X 8/7/01
COMR. DICUS X X 7/31/01
COMR. McGAFFIGAN X X 8/2/01
COMR. MERRIFIELD X X 7/20/01

COMMENT RESOLUTION

In their vote sheets, the Commission approved a final rule amending 10 CFR Parts 30, 70, 72,
and 150. The amendments allow licensing for interim storage of power reactor-related greater
than class C (GTCC) waste in a manner that is consistent with licensing the interim storage of
spent fuel and would maintain Federal jurisdiction over the interim storage of reactor-related
GTCC waste either on or off the reactor site. The amendments provide an option that simplifies
and clarifies the licensing process and reduces the potential burden on licensees, the U.S.
Nuclear Regulatory Commission (NRC), and Agreement States, with no adverse effect on
public health and safety, or the environment. Subsequently, the comments of the Commission
were noted in an Affirmation Session SRM issued on August 15, 2001.
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CHAIRMAN MESERVE’'S COMMENTS ON SECY-01-0097

SECY-01-0097 concerns a final rule that would amend 10 CFR Parts 30, 70, 72, and
150 to allow licensing for storage of power reactor-related greater than Class C waste (GTCC
waste) in a manner consistent with the licensing of spent fuel. The final rule would maintain
exclusive Federal jurisdiction over the storage of reactor-related GTCC waste either on or off
the reactor site. | approve the staff's proposed action, subject to edits to the notice.

The comments submitted by certain States suggest that the Commission’s action in this
matter might be seen as an intrusion on authority that has been relinquished to Agreement
States. Most such waste is found at sites of power reactors licensed under part 50, where,
pursuant to Section 274(c)(1) of the Atomic Energy Act and 10 C.F.R. §150.15(a)(1), it clearly is
subject to exclusive NRC jurisdiction during operations. An argument might be made that the
Commission has not previously excluded State jurisdiction over reactor-related GTCC waste
after shut-down, nor excluded State jurisdiction over such waste that may be located away from
the reactor site. But this argument arises only because the Commission has not previously had
the opportunity to undertake a focused consideration of the matter. No agreement with a State
includes language that provides explicit authority for a State to exercise jurisdiction over such
material. And, because the Commission has sole jurisdiction over GTCC waste during reactor
operations and, pursuant to Sections 3(b)(1)(D) and 3(b)(2) of the Low Level Radioactive Waste
Policy Amendments Act, also has jurisdiction over the disposal of such waste, it is only
reasonable for the NRC to retain jurisdiction during the interim period between reactor shut
down and disposal. In this context, the language of Sections 274(c)(1) and (4) should be
construed with sufficient flexibility as to aliow the achievement of a sensible resuit.

My approval of the final rule is subject to the attached edits of the Federal Register
notice. The edits are extensive and are intended to clarify various aspects of the notice.



u

The petitioner is an NRC-licensed ufility responsible for the Trojan Nucleflr Plant
(Trojan). In the petition, the petitioner anticipated that it would need to dispose bf GTCC waste
during decommissidning. The decommissioniﬁg plan discussed the transfer of spent-reactor
fuel being stored in the spent fuel pool, to an onsite Independent Spent Fuel Storagé Installation
(ISFSI) licensed under 10 CFR Part 72. The petitiéner requested that 10 CFR Part 72 be
revised to permit GTCC waste to be stored at the ISFSI pending transfer to a permanenf
disposal facility. The betitioner suggested that because the need to provide interim storage for
GTCC waste is not specific to Trojan, but is generic, the regulations in 10 CFR Part 72 should
be amended to explicitly provide for storage of GTCC waste in a licensed féFSl.z |

The petitioner stated that storage of GTCC wasfe under 10 CFR Part 72 would ensurs
safe interim storage. This storage would provide for public health and safety and environme: iz’
protection as required for spent fuel located at an ISFSI or spent fuel and high-level waste s
stored at a Monitored Retrievable Storage Installation (MRS).

The specific changes proposed in the pétition would explicitly include interi_m storage of

‘ﬁwt‘q @v‘\['b‘\

GTCC waste within the Purpose, Scope, and Definitions sections of 10 CFR Part 72} irorderto
- Moanneaz

Lamfees ires‘t GTCC waste in a manner similar to that for spent nuclear fuel. The revised definitions
would only apply to the interim storage of GTCC waste under the authority of 10 CFR Part 72.
With this final rule, the petition is granted in part and denied in part. This rule will grant -

the petitioner's request to authorize GTCC waste storage under a 10 CFR Part 72 license, but

as discussed later, uses a different approach.

\

2 H-ﬁ%ugh éranting the petition in this rulemaking is no longer needed for Trojan?s;ce
its reactor vessel with internals (package). was shipped 1o the Hanford LLW site after the State
of Washington defined this package as Class C waste|the NRC has concluded that this
rulemaking will be useful for other reactor operators that need to store their GTCC waste.
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using the authority of 10 CFR Parts 30 and 70. This plan was sent to the Agreement States for
their comments on April 18, 1997. Five Stétes provided comments -- lllinois, Maine, New York,
Texas, and Utah.

The draft rulemaking plan described how an ISFSI or an MRS might be regulated by
both the NRC and an Agreement State (thié is discussed in more detail in the Discussion
section). The draft rulemaking plan did not require that the licensing jurisdictioh for GTCC waste
remain with NRC, but did suggest that Agreement States could voluntarily rel’fnquish their
licensing authdrity for GTCC waste stored at an ISFSI. The draft rulemaking plan specifically
requested Agreement State input relative to their likelihood of voluntarily relinquishing their

| authority for licensing when an ISFSI or an MRS is uséd for storing GTCC waste.

One State supported the concept. Three States indicated that they were opposed to
voluntarily relinquishing their authority and preferred to maintain their licensing authority for
GTCC waste. One éﬁ?&n'&d that inefficiencies wou’!d resq!’g from Agreement State jurisdiction

| over GTCC waste at a reactor site concurrent with NRC regulation of spent fuel remaining' at the
site. The commenter noted that similar situations already exist when LLW is stored at the site.
A second noted that there “... have been mahy instances where an agreement state and NRC |
have effectively collaborated in the regulation of a single facility.” A third noted that the NRC
recently informed the States that they could voluntarily relinquish their authority for sealed
sources and devices and that it was “...vehemently opposed to any rule that automatically |

usurps a State’s licensing authority without the State’s consent.”



Pro'posed Rule

The NRC published the proposed rule, “Interim Storage for Greater than Class C Waste”
in the Federal Register on June 16, 2000 (65 FR 37712). The NRC received 18 comment
letters on the proposed rule. These comments and responses are discussed in the “Comments

on the Proposed Rule” section.
Discussion

Current NRC regulations are hot clear on the acceptability of storing reacfor—related
GTCC waste co-located at an ISFSI or an MRS. Co-location is the storage of sperit fuel with
other radidactive material in their respective separate containers. This situation has created
confusion and uncertainty on the part of decommissioning reactor licensees and may create
inefficiency and inconsistency in the way the NRC handles G;FCC waste licensing matters.

The NRC believes that decommissioning activities at chmercial nuclear power plants
will generate Felalue?fméll volumes of GTCC waste relative to the amount of spent fuel that
exists at these sites. GTCC waste exceeds the concentration limits of radionuclides established
for Cl.ass C in §§ 61.55(a)(3)(ii), 61.55(a)(4)(iii), or 61 .55(a)(5)(ii). GTCC waste is not generally
acceptable for near-surface disposal at licensed Iow-level radioactive waste disposal facilities.
Currently there are no routine disposal options for GTCC waste.

In general, reactor-related GTCC wastes can be grouped into two categories. The first,
which is the more typiéal form, is activated metals components from nuclear reactors such as
core shrouds, support plates, nozzles, core.barrels, and in-cdre,instrumentation. The second is

process wastes such as filters and resins resuiting from the operation and decommissioning of
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reactors. In addition, there may be a small amount of GTCC waste generated from other
activities associated with the reactor’s operation (e.g., reactor start-up sources). GTCC waste
may consist of either byproduct material or special nuclear material.

The Low-Level Radioactive Waste Policy Amendments Act of 1985 gave the Federal
Government (U.S. Departmént of Energy (DOE)) the primary re's'ponsibility" for developing a
national strategy for disposal of GTCC waste. The Act also gave the NRC the licensing
responsibility fqr a disposal facility for GTCC waste. Until a disposal facility is Iicénsed, there is
a need for interim storage of GTCC waste.

Currenﬂy, 10 CFR Part 50 licensees (Domestic Licensing of Production and Utilization
Facilities) are authorized to store all types of reactor-related radioactive materials, including
materiallthat, when disposed of, would be classified as GTCC waste. The GTCC waste portion
is currently being stored either within the reactor vessel, in the spent fuel pool, or in a radioactive
material storage area, pending development of a suitable permanent disposal facility.

The authority to license the possession and s’éorage on GTCC waste is contained within
10 CFR Part 30 for byproduct material and in 10 CFR Part 70 for special nuclear material. Under
10 CFR 50.52, the Commission may combine multiple licensing activities of an applicant that
would otherwise be licensed individually in single licenses. Thus, the 10 CFR Part 50 license
authorizing operation of production and utilization facilities currently includes, within it, the
authorization to possess byproduct and spec[al nuclear material that would otherwise neéd to be
separately licensed under 10 CFR Parts 30 or 70.

Under the current regulations, before the 10 CFR Part 50 licensee can terminate its
’ W

10 CFR Part 50 license, MMMWM licensee ¢ transfer

all of its spent fuel to another licensed facility; typically an ISFSI for storage or to a geologic
repository for disposal. The ISFSI can be either at the reactor site under a specific 10 CFR
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Part 72 license, or at an away-from-reactor site. The general license issued under 10 CFR
72.210 would terminate when the 10 CFR Part 50 license is terminated. Because the 10 CFR
Part 72 general license would be terminated coincident with the termiﬁation of the 10 CFR

Part 50 reactor license, the licensee must have a 10 CFR Part 72 specific license in order to
continue to store spent fuel in an ISFSI located at the reactor site. Under a 10 CFR Part 50
license, a reactor licensee undergoing decommissioning can store GTCC waste at its site based
on the authority of the 10 CFR Parts 30 and 70 license conferred to reactor licensees. However,
the 10 CFR Parts 30 and 70 licenses incorporated within the 10 CFR Part 50 license are also
terminated when the 10 CFR Part 50 license is terminated. Consequently, termination of the 10
CFR Part 50 license would require the licensee to either obtain a 10 CFR Part 30 or 70 license
to store any reactor-related GTCC waste, or transfer the GTCC w'aste to a geologic repository
for disposal.

The NRC's current understanding of industry's approach to reactor decommissioning
indicates that many reactor licensees currently undergoing décommissioning, as well as those
considering future plans for decommissioning, may or may not pursue early termination of their
10 CFR Part 50 license, for a variety of reasons. Consequently, with retention of the 10 CFR
Part 50 license, licensees also will retain the 10 CFR Part 72 general license and their
incorporated 10 CFR Parts 30 and 70 licenses (i.e., the authority to store reactor-related GTCC
waste under the 10 CFR Part 50 license). However, the NRC believes that some Iic/:&nsees may
wish to have the option of early termination of their 10 CFR Part 50 license (and thus{10 CFR \/
Part 72 general license). In that case, the issue of storage of reactor-related GTCC waste under
a10 CFR Part 72 specific license which was identified in the proposed rule is still valid. The |
NRC continues to believe that stofing reactor related GTCC waste either under a 10 CFR Part

50 license or under a 10 CFR Part 72 specific license provides an adequate level of protection
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Regulatory Action

The NRC is amending 10 CFR Parts 30, 70, 72, and 150. The changes to these parts
are necessary to allow the interim storage of NRC-licensed reactor-related GTCC waste within
an ISFSI or an MRS and to require that the licensing responsibility for this Waste remain under
Federal jurisdiction. This actibn%ﬁgzgﬁgsmTCC waste used or generated by a
co.mmercial powér reactor licensed under 10 CFR Part 50 (i.e., not a research reactor) and does
not include any other sources of GTCC waste, nor does it include other forms of LLW generated
- under a 10 CFR Part 50 license. Because reactor-related GTCC waste is initially under Federal
jurisdiction while the reactor facility is operated and the ultimate disposal of GTCC waste also is
under Federal jurisdiction, the NRC believes that the interim period between termination of a
reactor license and ultimate disposal also should remain under Federal jurisdiction. GTCC
waste could become eligible for disposal in a geologic repository in the future. Spent fuel can be
stored in an ISFSI or an MRS pending ultimate disposal. Thié Federal jurisdiction is unlike the
Federal or Agreement State jurisdiction for the storage of Class A, B, and C reactor-related LLW
that are currently being disposed in LLW disposal sites regulated by Agreement Stat_es‘ In
addition, the storage time for Class A, B, and C LLW is expected to be short in comparison to
the relatively long-term interim storage of GTCC waste. Therefore, for efficiency and
consistency of licensing, the NRC concludes ’Ehat 10 CFR Pag;?d% Ss‘DciJld also be modified to
allow the storage of GTCC waste within these facilities underANRC‘j\jurisdiction. A regulatory
scheme which would allow for Federal jurisdiction over the generation of the GTCC waste,
followed by State jurisdiction for interim storage, followedv again by Federal jurisdiction over the

)Mm“—fl

disposal of GTCC waste, is an inefficient approach.) }( is inefficient for NRC and;‘n)g:eementa—
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St-a% to t;g:? spend scarce resources to license and inspect an ISFSI that stores beth spent fuel
e. 10 CFR Parts 30, 70, and 150 require conforming changes.

In the section, "NRC to Maintain Authority for Reactor-Related GTCC Waste,” the
Commission provides the regulatofy basis’upon which the NRC has determined that jurisdiction
for sforage of reactor-related GTCC waste will remain with the NRC. (Also see comment
number 15.)

This final rule will alldw storage of reactor-related GTCC waste under a 10 CFR Part 72
specific license. The changes will rﬁodify 10 CFR Part 72 to allow storage of GTCC waste under
this part using the appropriate criteria of 10 CFR Part 72. This will provide a more efficient
means of implementihg what is essentially already permitted by the regulations (storage of
GTCC Waste co-located at an ISFSI or an MRS). When storing GTCC waste within an ISFSI or
MRS, the licensee or applicant must provide a description of its program that ensures the
storage of the GTCC waste will not have an adverse effect on the ISFSI or MRS or on public
health and safety and the environment. |

The rule will not eliminate the current availability of storing GTCC waste under the
authority of a 10 CFR Part 30 or 70 licenée. However, neither 10 CFR Parts 30 nor 70 include
explicit criteria for storage of GTCC waste. Therefore, a licensing process conducted under 10
CFR Parté 30 or 70 regulations wquld be more resource intensive because the licensee would
need to develop new proposed storage criteria. If the licensee decides to obtain a 10 CFR
Part 30 or 70 license, the NRC will still maintain Federal jurisdiction err-the reactor-related
GTCC waste stored under 10 CFR Parts 30 and 70,

Comparing these two épproaches, the NRC recognizes that the licensing process will be |
simpler with less regulatory burden if all the radioactive waste to be stored at an IS_FSI or MRS is

stored under the authority of one 10 CFR Part 72 license. The regulations in 10 CFR Part 72
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were developed specifically for storage of spent fuel at an ISFS!I and spent fuel and high-level
waste at an MRS. Appropriate 10 CFR Part 72 criteria will -be ap‘blied to-5TCC waste storage.
Under 10 CFR Parts 30 and 70, GTCC waste criteria would need to be'developed on a case-by-
case basis to support licensing under these parts. Also, using 10 CFR Part 72 to store reactor-
related GTCC waste would eliminate the need for multiple licenses for the étorage of spent.fuel
and GTCC waste. B

The NRC has evaluated the technical issues arising from the commingling of spent fuel
and reactor-related GTCC waste in the same storage container, and issues arising from the
storage of reactor-related liquid GTCC waste, under a 10 CFR Part 72 specific license. This
final rule will permit the co-locating of spent fuel and solid reactor-related GTCC waste in
different casks and containers within an ISFSI or MRS.. However, the rule will not permit the
commingling of spent fuel ana GTCC waste in the same storage cask except on a case by case
basis. The rule does not change the current practice of storing épeciﬁc components associated
with, and integral to, the spent fuel with spent fuel. Additionall;l, the rule will not permit the
storage of liquid reactor-related GTCC waste.

Without this change, prior to termination of the 10 CFR Part 50 license, a licensee woulld
need to obtain muitiple licenses to continue to storé .spent fuel and GTCC waste - 10 CFR
Part 72 for spent fuel and 10 CFR Part 30 or 70 (or both) for GTCC waste. Having one license
for the ISFSI (or MRS) under 10 CFR Part 72_:will be simpler for both licensees and the NRCi9

The NRC believes that the concept proposed in the petition of storing GTCC waste
under the provisiéns of 10 CFR Part 72 is valid. However, the NRC also concludes Fhat the

method proposed by the petitioner, that is modifying the definition. of spent fuel to include GTCC

waste, could lead to confusion and inefficiency. If GTCC waste is defined as spent fuel, DOE
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would be required to dispose of this waste in a deep geologic repository and would not have the
flexibility to explore potentially more efficient disposal plans. The proposal could also require
that GTCC waste use limited disposal space meant for wastes that require more stringent
confinement.

Therefore, the NRC is adding a definition of GTCC waste within § 72.3 that will be
consistent with 10 CFR 61 55 The NRC has evaluated 10 CFR Part 72 to determine which
sections need to be modified to accommodate storage of separate containers of solid GTCC
waste co-located with spent fuel within an ISFS! or an MRS. The majorit)'/ of the changes to
10 CFR Part 72 will simply add the term “GTCC waste” to the appropriate sections and
paragraphs (typically immediately after the terms “spent fuel” or “_high-level waste”). In suppdrt
of thi[s rulemaking, the NRC is developing Interim Staff Guidance for NRC staff and licensee use

in i\}ﬁ%sﬂg jO CFR Part 72 storage criteria for various GTCC waste types.
| The regulations in 10 CFR Part 150 are being modified to be consistent with the changés
in 10 CFR Part 72. The change to 10 CFR Part 150 (Exempfions and Continued Regulatory
Authority in Agreement States and in Offshore Waters Under Section 274) will specify that any
GTCC waste stored in an ISFSI or an MRS is under NRC jurisdiction. 10 CFR Part 150 also is
being modified to indicate that licensing the storage of any GTCC waste that originates in, or is
used by, a facility licensed under 10 CFR Part 50 (a production or utilization facility) is ;che
responsibility of the NRC.

Thé NRC has made changes to the ﬂr;al rule based on public comments (see the
Response to Public Comments section) and has also determined that sections within 10 CFR
Part 72 (not based on public comments) also needed to be removed or modified.

A public comment resulted in the recognition of the need to medify 10 CFR Parts 30

and 70 to provide exceptions to the requirements in these parts when the GTCC waste is being
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stored under the provisions of 10 CFR Part 72. Without these changes, licensees would need

10 CFR Part(s) 30 and/or 70 hcer%_\es in addition to the 10 CFR Part 72 license. Other
c\mf: ¢ trba MG,,;-;L J A

comments resulted m\the preamble and § 72.120 be«-ng—el-aﬂﬁe?—segafdmg-commmghng of

material that is associated with spent fuel assemblies.
In addition, during the review of comments, NRC staff identified the need for several

necessary clarifications in the final rule that are not specifically based on public comrhents. The
e a
clarifying changes that NRC made are: a eterfieatierrto™§ 72.2(a) regarding power reactor-
EY bumq wagde
related GTCC waste[to clarify that GTCC waste does not have to be stored in a complex that is

designed and constructed specifically for storage of spent fu@eﬁa&g&h—ﬁ%&g
1w &\-l 1~w

Sthe definition in § 72.3 of “spent fuel cask or cask’}is being withdrawn to eliminate an ol

unnecessary storage requnremené} 72.6 is being revised to clearly indicate that reactor-related

GTCC waste, if stored under 10 CFR Part 72, can only be stored under the provisions of a 10
w b Jnkemad o
CFR Part 72 specific Iicense)' the-prepesed-ruteadded § 72.24(r) -howeverthe-final-rule is Aan.«-:»\

o - ks ¢
remowviag tm?addmeﬂ to-betnore consisten; with 10 CFR Part 50's handling of radioactive

1‘0 ﬂd‘ A evvey
matena 72.40(b){is being revised fi the proposed rulg tewmdébeeaus{the

proposed rule inadvertently removed existing text instead of adding a new introductory sentence’ﬁ.
H v NS A
and\reference to the Atomic Safety and Licensing Appeal Board has-beenremoved-since-this-
Gee 'a—uv\‘ \\GJI(:‘QP{

begrd no longer existﬁand megﬁcat;eﬁ—ef §§72.72,72.76, and 72. 78}’(0 clarify the reporting

requirements for special nuclear matérial as sPeciﬂed in 10 CFR 74.13(a)(1).

In a previous final rulemaking, "Clarification and Addition of Flexibility" (65 FR 50606;
August 21, 2000), changes were made to 10 CFR Part 72. Section 72.140(c)(2) is the only
section that is changed in both the previous and current rulemaking. The changés to this

section in the current rulemaking are consistent with the “Clarification” rulemaking changes.
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The NRC will continue to recover costs for generic activities related to the storage of

GTCC waste under 10 CFR Part 72 by means of annual fees assessed to the speni fuel

storage/reactor decommissioning class of licensees under 10 CFR Part 171. Subsequent to
issuing the final revision to 10 CFR Part 72, 10 CFR Part 170 will be amended to clarify that full
cost fees will be assessed for amendments and inspections related to the storage «f GTCC

waste under 10 CFR Part 72.
NRC to Maintain Authority for Reactor-Related GTCC Waste

Under section 274 of the Atomic Energy Act of 1954 (AEA), Agreement States possess
regulatory authority over radioactive waste only where the Commission has relinqui shed its pre-
existing authority. Section 274 agreements cannot be understood as a general m affier to
relinquish Commission authority over reactor-related GTCC waste. These wastes are }92/ '
integrally related to the operation of reactors,zggﬁgse waétes consist for the most part of
activated metal reactor components such as core shrouds, support plates, nozzles, «core barrels,
and in-core instrumentationl When, under the section 274 program, the Commission reaches
agreements with States and relinquishes regulatory jurisdiction to them, the Commiission
specifically retains authority over the “operation” of reactors, as required by an NRC rule
promulgated nearly 40 years ago. See 10 CFR 150.15(a)(1). That rule defines “operation” as
follows: |

. As used in this subparagraph, operation of a facility includes, but is not iimited to (i) the
storage and handling of radioactive wastes at the facility site by the person licensed to

operate the facility; and (ii) the discharge of radioactive effluents from the facility site.

1d. (Emphasis added).
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In short, W,z State entering a section 274 Agreement S

With the NRC does not (and cannot) acquire regulatory authority over reactor-related GTCC
waste. Contrary to the viedw of é commenting State, thet?fefe" issuance of a final rule asserting
ongoing NRC jurisdiction over reactor-related GTCC waste does not take back previously-
granted State authority or terminate an NRC-State agreement without abidi-ng by the process set
: ‘;.ut in section 2/4(j) of the AEA. Gétf%in-}y,&,othing in the AEA, in NRC rules, orin NRC
agreements with any of the commenting St;tes even mentions reactor-related GTCC waste, let
alone discontinues NRC jurisdiction over it. Hence, the Commission's decision in this
rulemaking to exercise ongoing jurisdiction over this form of waste does not violate any provision
of law.

Specifically, with regard to the sterage of reactor-related GTCC waste, the NRC will
continue Federal authority over the GTCC waste after termination of the 10 CFR Part 50 license.
Thus, under the option*of obtaining 10 CFR Part 30 and/or 70 licenses, the GTCC waste .willA
remain under Federal authority. If the option of obtaining a specific license under 10 CFFi Part
72 is chosen, the GTCC waste will also remain under Federal authority. This licensing authority
will be irrespective of the physical locétibn of. the storage facility (either on or off the originating
reactor site).

| However, this rule does not affect the States' long-standing practice of exercising

Non-GTe&
regulatory Junsdlctlon over ordifiary low-level radloactlve waste originally generated at reactors,

or over GTCC waste generated by materials l;censees regulatc—;d by Agreement States.
However, under 10 CFR 72.128(b), any LLW generated by the ISFSI (or an MRS) must be
treated and s_tored onsite awaiting transfer to a disposal site. The licensing authority for
treatment and storage of ISFS| or MRS generated LLW would be under 10 CFR Part 72, and

therefore, reserved to the NRC.
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For a more detailed discussion of jurisdictional issues, please see the responses to

comments 15, 16, and 17.
Comments on the Proposed Rule

This analysis presents a summary of the comments received on the proposed rule, the
NRC’s response to the comments, and changes made td the final rule as a result of these
comments. |

The NRC received 18 comment letters. Five were from Agreement States (South
Carolina, lllinois, Utah, New Yﬁrk, and Maine), ten from industry (including the Portland General
Electric Company, the petitioner, and the Nuclear Energy Institute), one from the Department of
‘Energy (DOE), one from a private citizen, and one from a consulting firm.

In general, none of thé commenters were opposed to the idea of storing reactor-related
GTCC waste in an Independent Spent Fuel Storage Installatibn licensed under the provisions of
10 CFR Part 72. However, four of the Agreement State commenters were opposed to restricting
the licensing authority solely to the NRC and believe that NRC is not correctly interpreting the
Atomic Enérgy Act. Utah is opposed to applying NRC sole jurisdiction to “away-from- reactor
ISFSIS”g%g{:ﬁe State believes it could likely end up with GTCC waste indefinitely stored within
its borders with no disposal option. South Carolina and New York believe the NRC and the
State can effectively collaborate in the regulation of a single facility. Maine believes the
rulemaking should be reconsidered becauée it is not advisable to allow the commingling of spent
fuel and GTCC Waste. The industry, DOE, the private citizen, and the consulting firm all |
generally supported the rulemaking and some provided specific recommendations to improve

the final rule.
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The NRC, in the proposed rule, invited comments on (1) six specific topics dealing with
safety, technical or licensing issues for the storage of GTCC waste and (2) three specific
questions for Agreement State consideration. The comments on the proposed rule are
generally contained within four categories. The first category contains general comments,
followed by comments on commingling GTCC waste and spent fuel (these »are mostly the
comments identified in number 1 above), followed by State issues (these are mostly the

comments identified in number 2 above), and then other comments.
A. General comments on the proposed rule:

1. Support of the proposed rule (or support of the comments submitted by the Nuclear Energy
Institute (NEI)).

Comment: Thirteen of the 18 commenters provided specific comments in support of the
concept of the proposed rule to store GTCC waste ir; an ISFél. One of the supportive
commenters was NEI, representing the industry, and threi commenters also endorsed NEI's
comments. As an example, one commenter noted that L%y hab:jbeen actively involved with
NEI on this issue and fully endorsiNEl’s comments on behalf of the industry. The commenter
specifically agreed with NRC'’s proposal to retain regulatory authority over GTCC waste during
the interim perioq between reactor shutdown and prior to disposal. The commenter notej that
there ié no benefit to public safety and there is only a burden placed upon public resources to
have regulatory authority shift to State authorities during this time.

Another industry commenter stated that it supports NRC's proposed rulemaking and

d

enCOUFagei the NRC to continue the development of a rule which is prudent, practical,
L4 url

-reasonable and consistent to-assufe that the interim storage for GTCC waste is fair and
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equitable to all involved stakeholders. The commenter notej that the proposed rulemaking will:
(1) clarify NRC's handling of GTCC licensing, (2).be simpler, (3) resuit in less regulatory burden
on Iicens_ees, (4) continue to consider the need to protect public heaith and safety, and (5) allow
these waste streams to be stored in an ISFSI or an MRS under the authority of one 10 CFR Part
72 license.

Response: The NRC is not making any changes to the final rule that the NRC believes

would negate the industry’s general support for this rulemaking.

2. Flexibility.

Comment: An industry commenter believe; that flexibility to manage GTCC waste Qsing
other methods than 10 CFR Part 72 is in the best interest of public safety. The commenter
notes that GTCC waste has been approved, on a case-by-case basis, for disposal at licensed
LLW disposal facilities and believes this practice should be allowed to continue.

Response: This rulemaking concerns only the storage of GTCC waste. However, see

the response to comment numbers 15 and 17 for additional information regarding GTCC waste

disposal.

3. Definition of spent fuel and GTCC waste.

Comment: Two industry commenters believe the definition of GTCC waste should be
changed. One commenter believes it should be defined as spent fuel, as recommended in the
petition, and the c_ather bell:ahves it should be defined as high-level waste. In either case, the
commenters believe thistoTu&Id simplify disposal.

Three commenters, including DOE and NEI, note that the definition of spent fuel includes

the special nuclear material, byproduct material, source material, and other radioactive materials
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associated with fuel assemblies (i.e., the non-fﬁel components associated with those fuel
assemblies). See 10 CFR 72.3. Non-fuel components may be included as part of the spent fuel
delivered for.disposal under the “Standard Contract for Disposal of Spent Nuclear Fuel .and/or
High-Level Radioactive Waste.” See 10 CFR 961.11, Appendix E, B.2._ The Standard Contract
includes as non-fuel components, but is not limited to: control spiders, burnéble poison rod
assemblies, control rod elements, thimble plugs, fission chambers, primary and secondary

[T A
neutron sources that are contained within the fuel assembly,LBWR channels that are an integral

part of the fuel assembly@w—t\mm\ispwnw;? These same non-fuel

components will ultimately be disposed of in the Federal repository in accordance with the

de‘{:.w‘;u« F \lu-.ck'-w’l'w CTIC wask
Standard Contract. The commenters believe that the pF%aned—F&le is unclear in that the
T bbb seew A tmeluls faose

commenters-betieve-that-these non-fuel components, ase-melaéed—w;thm_uac_&categmy_ai

rBW The commenters believe that reactor-related GTCC waste should be

limited to items such as reactor internals, filters, and resins.

The commenters further state that the rule should clearly state that a licensing basis is
being proposed for storage of both categories of material, spent fuel associated material and
reactor-related GTCC waste in an ISFS! or an MRS under Fedéral jurisdiction. The commenters
bel.ieve that without this clarification the rule could be misinterpreted to impose new
requirements for licensees to demonstrate that non-fuel components also meet the radiological
classification of GTCC waste as a condition of storage.

ﬁesponse: The NRC believes, at this ’;ime, that defining all GTCC waste as spent fuel or
high-level waste for use'in 10 CFR Part 72 could lead to confusion and inefficiency. If GTCC
waste is defined és spent fuel or high-level waste, DOE wduld be required tq dispose of this

waste in a deep geologic repository (e.g., Yucca Mountain) and would not have the flexibility to
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explore potentially more efficient disposal plans. This definition could also require that GTCC
waste use limited disposal space meant for wastes that require more stringent confinement.

The commenters noting that the definition of spent fuel in 10 CFR 72.3 includes
. gued,
associated materials are correct. The NRC never intended to classify th?matenal as GTCC

waste. The proposed rule did not make it clear that, if this material were separated from the
deawiss

spent fuel, some of it might be GTCC waste. However, it is not[GTCC waste when it is placed

s stk N O
within ﬂ:%e cask beeause-t-is associated wixi_f_uel assemblies. The NRC currently allows the
storage of this material with spent fuel and this rulemaking will not make any change to this
practice.

Accordingly, the final rule is modified as follows: The NRC has clarified that tﬁe material
asscciated :Eh spent fuel assemblies is not GTCC waste and currently can and will continue to
be o stored with spent fuel. The clariﬁcatione are being-made within the preamble
and §§ 72.120(b), (c), and (e) have been modified to clarify what can and cannot be stored with
spent fuel. In addition, the NRC is developing Interim Staff Gﬁidance that will provide additional
information for the NRC staff and licensees in determining which materials are associated with

I

spent fuel.

4. Proposed rule is premature.

Comment: A State commenter believes that the rulemaking is premature and not within

the spmt or letter of the Administrative Procedure Act because the roposed rule contains ng
\rg'ac{‘s aw X ‘L’v - N.l[

separate design criteria for GTCC waste storage containers andex-pe%ts the apphcant ensure
that the co-location of GTCC waste does not adversej/ affect the safe storage of spent fuel and

: such s
the operation of the ISFSI. The proposed rule soliciti input on a number of issuesjonybat_can_

be-stered) commingling, a-ﬁperformance cntena/“%arefore the commenter beheves that the
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proposed rule is sti‘ll in the beginning stages as there are signiﬁcant decisions relating to

Do b ekt vine,
technical, safety, and performance criteria yet to be made. I}lhe NRC should be soliciting

comments 6n_ an explicit proposal. The commenter also believes that the NRC is seeking a way
to make it financially more attractive for utilities to store GTCC waste after decommissioning
and, in part, to solicit information from DOE on its GTCC disposal policies.
onves 'h\-d' “
Response: The Commission does not betieve this rulemaking to—l?e “premature and not
within the spirit or the letter of the Administrati\)e Procedure Act." The proposéd rule provided a
complete regulatory proposal and the Commission intended this to be the basis for the final rule.

The questions asked in the proposed rule were added to fine tune the proposal. We have

receive‘Fd' and reviewed all comments and thus have gained the additional information needed to
vetTwe

ée—theﬁae—faﬁiﬁg-fér the proposal. Through this process, the public has had an adequate

opportunity to respond.

Based on public comments, the Commission has developed .I%e final rule which is quite
similar to the proposed rule. Changes made within the final rﬁle clarify and correct inadverteri\t
errors within the proposed rule, but do not make any fundamental changes in how the NRC
proposed to license the storage of reactor-related GTCC waste in the proposed rule. The final
rule addresses and responds to the issues raised by the commenters. The Commission does
not anticipate any further rulemaking on the storage of reactor-related GTCC waste fmless;

(1) based on discussions with DOE and other§, changes to the definition of GTCC waste are

made, or (2) DOE develops disposal criteria for GTCC waste that would require corresponding

changes.
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existing ISFSI would be denied. As proposed, it would deny a license if constructlon on the

termlnates

Response: This rulemaking relates to authorizing a 10 CFR Part 72 specific license
holder, or appiicant for a hcense to store reactor-related GTCC waste in an ISFS] or an MRS,
The comments on transitioning from a 10 CFR Part 72 general license to a 10 CFR Part 72
Specific license are beyond the Scope of this rulemaking. With regard to the commenter's
request to indicate clearly which sections of 10 CFR Part 72 apply to general licensees and
which apply to specific licensees, the NRC previously addressed this issue by adding a new
§ 72.13t0 10 CFR Part 72, in a finaj rule titled "Clarification and Addition of Flexibility"

(65 FR 50608; August 21, 2000).

The NRC disagrees with the commenter's suggestion to provide for the storage of GTCC
waste under both 10 CFR Part 72 general and specific licenses. As indicated in the proposed
rule, because a 10 CFR Part 72 general license is granted to a person holdmg a 10 CFR Part 50
license to possess or operate a power reactor and a 10 CFR Part 50 licensee would already be
authorized (see § 50.52) to possess radioactive material (including GTCC waste), tbe—NRCY
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Mere is nd need for additional authority to possess and store reactor-related GTCC
\;/aste under the general Iicense provisions of 10 C‘FR Part 72. (See also response below).
NOTE: In evaluating this comment, the NRC determined that portions of § 72.40(b) were
inadvertently omitted from the proposed rule. Tﬁe text contained in the proposed. rule was
intended to be added to § 72.40(5) instead of to replace this paragraph. Aécordingly, the final

rule is modified to contain the existing text with the modification from the proposed rule.

6. General license.

Comment: A consulting firm commented that the changes to 10 CFR 72.6 extend the
general license authorization for spent fuel in an ISFSI to include reactor-related GTCC waste.
Refeceraee@mdeiaﬁubpaﬁ-b:,—h@&we%%r clarity the proposed rule should include: -

(1) GTCC waste in the title of Subpart K, (2)’the authorization for reactor-related GTCC waste in
10 CFR 72.210, (3) reactor-related GTCC waste in 10 CFR 72.212(a)(1) and (a)(2), (4) reactor-
related GTCC waste in 10 CFR 72.212(b)(5)(ii), and (5) the éutho;ization for reactor-related
GTCC waste in 10 CFR 72.230(b).

Response: The NRC agrees with the commenter that § 72.6 of the proposed rule could
be read as allowing the storage of reactor-related GTCC waste at an |SFSI under a general
license. This was done inadvertently and was inconsistent with the overall intent of the
proposed rule. Therefore, the NRC has revis?d § 72.6 to indicate clearly that reactor-related

GTCC waste only can be stored under the provisions of a specific license.?

3 Not impacted by this rulemaking - 10 CFR Parts 30 and 70 do permit the storage of
reactor-related GTCC waste.
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7 Question from the proposed rule: If reactor licensees, after termination of their 10 CFR
Part 50 license, elect to store reactor-related GTCC waste under the provisions of 10 CFR Parts
30/70, is additional guidance needed to provide a more efficient licensing process?

Comment: One State commenter believes that the same technical criteria should be
developed and applied to storage of GTCC waste regardless of which licensing option a
licensee selects.

Of six industry commenters, some believe that additional guidance is needed while
others do not believe additional guidance is needed. 'One commenter believes the NRC should
spend its resources on legislative and regulatory changes that elim_inate dual regulation and set
one standard protecting public health and safety. Another commenter believes additional
guidance shquld be provided regarding the steps to obtain a 10 CFR Parts 30/70 license prior to
termination of a 10 CFR Part 50 license. The guidance- should be simple and include
consideration of facility history, design, experience, and baﬁkﬂt costs of upgrading to newer
regulations as a result of transfer to 10 CFR Parts 30/70 |icen.ses.

Response: Th‘e NRC does not believe that additional guidance specifically for 10 CFR
parts 30/70 licenses a% needed. However, if the NRC were to develdp guidance for storége of
reactor-related GTCC waste uhder a 10 CFR Part 30 or 70 license, such guidance would be
consistent with 10 CFR Part 72. The NRC prefers that reactor-related GTCC waste be stored
under the provisions of 10 CFR Part 72. Therefore, to promote effectiveness and efficiency the
| NRC is deferring development of any guidance for 10 CFR Parts 30 and 70. However, any
application for a 10 CFR Part 30 or 70 license may use, to the extent appropriate {(considering
the case—by-case_vcriteria the applicétion would be proposing), the guidance developed for

10 CFR Part 72 in submission of an application. In conjunction with this rule NRC staff is

~
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o ch'e-micall':csmpatibility and ultimate cask structural integrity must be established. Without DOE

: :-‘ : - di'spoAvsarl ériteria for multi-purpose casks, spent fuel may have to be handied more than once

| brio_f to dispds_al, and commingling will just corﬁplicate mattérs even more. The commenter

| bélievés that DOE should promptly promulgate disposal criteria. Another‘ State commenter
opposes any commingling of spent fuel and GTCC waste that contain resihs which are
composed of water and plastic because the high heat in spent fuel canisters can evaporate and
- build up pressure within a canister. A third State commenter urges the NRC to reconsider the
proposed rulemaking as t::%y believ;that it is not advisable to allow commingling of spent fuel
and GTCC waste at this time. The commenter notes that the incremental cost of additional
GTCC waste canisters would be small relative to the total ISFSI costs and there would be a
substantial risk by a licensee given the absence of criteria governing what constitutes an
acceptable disposal package. Precluding commingling would also avoid technical issues when
either moving the canisters or if re-licensing becomes necessary for spent fuel storage
containers at the end of a 20-;(ear—license.

DOE supports the position that storage of commingled non-fuel bearing GTCC waste
with spent fuel is acceptable under certain conditions. However, the DOE shares NRC's
concern that commingled canisters may need to be opened and the GTCC waste separated
prior to disposal. Therefore, any commingling decision needs to consider potential additional
costs and radiological exposures associated yvith reopening a canister and removing the GTCC
waste prior to acceptance by DOE of the spént fuel.

All six industry commenters on this topic support commingling when justified through a
safety analysis. #or example, one commenter believes that commingling has significant
advantages and notes that many decommissioning reactors will only have about 15 cubic feet of

GTCC waste: The advantages are reduced costs and reduced waste volume due to the more
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efficient utilization of canister volume. However, the commenter notes that, without a clear and

defined position from DOE that t;o:gay will accept commingled canisters, the utilities would take
significant rjsks to commingl% casks may need to be opened and the waste separated.
This could be a tremendous burden for decommissioned reactor licensees because they would
no longer have the necessary fécilities and personnel to reopen the cask and repackage the
waste. However, one commenter noted that in»DOE’s, “Viability Assessment of a Repository at
Yucca Mountain, Volume 2," dated December 1998, that it is DOE’s design intention to open
packages of commercial spent fuel received at Yucca Mountain. Therefore, DOE clearly has the
opportuni_ty o segregate the GTCC waste with little impact upon operations. The commenter
also notes that commingling allows safer and more efficient management of GTCC waste. In
some cases, during the first 20 years or more after reactor shutdown, GTCC waste, on a weight
. basis, can produce higher radiation doses than a spent fuel assembly. The GTCC waste could
be placed in the center of a container and surrounded by spent fuel bundies to provide
additional shielding. A
Response: In 10 CFR 72.3, other rid/ioactive materials associated with fuel assemblies
. o e A
are defined as spent fuel and storageiwithin an ISFSI is the industry standard practice. These
non-fuel components associated with fuel assemblies were designed for use inside the
operating plant’s reactor vessel with no risk to plant safety. The rule is not intended to change
the previous guidance given on the storage of non-fuel components such as control rod
elements, burnable poison rod assemblies, and thimble plugs. The NRC expectation is that
these type of bomponents will be stored and disposed of as part of the spent fuel assembly
packages. The NRC recognizes that some of these components, if removed from fuel

assemblies, could be classified as GTCC waste. The NRC’s approach is to consider these non-

fuel components as spent fuel and not as GTCC waste/| The NRC believes that appropriate
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o inte’;im storage for these non-fuel components should be with Qf associated spent fue!@

asseTﬁBIf

However, with respect to GTCC waste which is not integral to spent fuel assemblies, the

NRC has concluded that, in general, GTCC waste shouid not be stored in the same cask with

waste~ The NRC believes that properly addressing poten_tial' adverse conditions from
commingling spent fuel with certain types of GTCC waste presents significant safety and
technical issues. In addition, because the DOE has not yet identified criteria for a disposal
package, the NRC is concerned that storage of GTCC wasté and spent fuel in the same - -
container may be unacceptable for placement in the geologic repository. Therefore, the rule
precludes the commingling of GTCC waste and spént fuel, except on a case-by-case basis,
because the NRC desires to formulate regulations that both reduce radiological exbosure and
costs associated with repackagihg the spent fuel and GTCC waste into two separate containers
for disposal.

The NRC would review and approve certain commingling on a case-by-case basis for

Y W8 (9

GTCC waste composed of solid metal components. This storage arrangement would be dere
at the licensee's o}c/ﬂ/risk that segregation of this material may be required prior to transporting
the spent fuel for ﬁnal»d:fposal. The NRC wo.-uld expect that t-;_e licensee’s decision proeess to
commingle solid mei:ﬁrr%%%%would consider economic factors regarding the possibility
that future segregation may be required for fransportation and final disposal within a high-level
waste repository or at a ‘separate GTCC waste disposal facility. The incremental cost of storing

separate GTCC waste canisters might be a relatively smali increase in the total ISFS! costs.
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Fhe-NREexpects-that, when DOE does provide disposal criteria, the NRC wif revise edr

regulations for storage of GTCC waste to be consistent with DOE disposal requirements, if
necessary.

Haweve&'fﬁe NRC agrees that resin and plastic material should not be commingled with
spent fuel. Resins and plastic materials may contain organic compounds that may degrade
under the thermal and rédiolytic conditions present inside a spent fuel storage éask. The
proc;ﬁcts of this decomposition may be corrosive and/or flammable (both solids and gases). As

4

au?h :these decomposition products might adversely effect the integrity of the spent fuel
cladding. The NRC concludes, however, that resins and plastics,):hat may be classified as
GTCC waste>ian be safely stored at an ISFSI in a separate container as long as the material
has been solidified.

With respect to the comment that DOE inténds to open packages at Yucca Mountain, the
NRC specifically requested additional information from DOE on ttt‘rr current intent with regards
to disposal of GTCC waste. In response to the proposed rule-, DOE did not provide theXNRCe—

Hoh st
information $gr the NRC to conclude that GTCC waste will be accepted for disposal at Yucca

Mountain if this site should be selected as a repository. Therefore, after disposal criteria have

been established by DOE, the NRC can revise its regulations and guidance, if necessary.

11. Question from the proposed rule: Should the storage of explosive, pyrophoric, combustible,
or chemically reactive GTCC waste be prohibited in either commingled or separate GTCC
casks? Or should storage be permitted if performa_nce criteria can be established? If so, what
criteria should be.l used?

Comment: The one State commenter believes its comment to question 10 applies to
questions 11 through 14; that is, to prohibit commingling. Also, if the waste is explosive,
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Comment: One State commenter believes its comment to question 10 applies to
questions 11 through 14; that is, to prohibit commingling. The other State commenter opposes
any commingling of spent fuel and GTCC waste that contain resins which are composed of

' iz Beschersfin
water and p!astic because the high heat in spent fuel canisters can evap&rfate and\build up
pressure within a canister. The commenter opposes any mixture of gas-generating materials
within a stora'ge container.

Five industry commenters believe that with the proper conditions (e.g., quantities of gas
released will not exceed safe limits) this waste type can be safely stored. Also, storage should
be allowed only, if under worst-case conditions, an accident would not endanger public health
and safety. Another commenter noted that it is highly unlikely that such material would be in .
reactor decommissioning GTCC waste. |

Response: The NRC has concluded that GTCC waste that may release gases via
radiolytic or thermal ‘décomposition, including flammable gase}should only be stored at an
ISFSI if this material is solidified and stabilized to minimize th-ese characteristics. For these
types of materials, the licensee programs must ensure that an analysis is conducted to show
that these materials can be safely stored for the full period of the ISFSI or MRS license. The
NRC concludes that this type of material, once stabilized and solidified, should be stored within
a separate container as noted in response to question 9. The expectation is that the licensee’s

programs would ensure the design criteria address accident conditions, pressure buildup, and

that released gases meet off-site radiological limits.

13. Question froin the proposed rule: Should the storage of solid GTCC waste that may contain

free liquid (e.g., dewétered resin) be prohibited in either commingled or separate GTCC casks?
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Or should storage be permitted if performance criteria can be established? If so, what criteria

should be used?
Comment: The one State commenter believes its comment to quesﬁon 10 applies to

>questions 11 through 14; that is, to_prohibit commingling.
p(uvub& & ggmq views | 1 }

Five industry commenters weFe-mij%ed n—thitsome believe that GTCC waste that may
contain free liquids should not be commingled with spent fuel, while others believe that it should
be allowed if supported by a Safety Analysis Réport. One commenter noted that it is highly
inikely that such matérial would -be-m iﬁc;or decommissioning GTCC waste (i.e., dewatered
resins from reactor plants are not GTCC waste).

Response: The NRC has concluded that solid GTCC waste that contains free liquids
should be treated to remove excess free liquidé prior to storage at an ISFS| or an MRS.- For this
solidified material, the licensee’s programs must ensure that an analysis is conducted to show
that these materials can be safely stored for the full period of the ISFSI or MRS license. The
NRC concludes that this type of material, once solidiﬁed, shoﬁld be stored within a separate
container as noted in response to queétion 9. The expectation is that the licensee's programs

would ensure the design criteria address accident conditions, pressure buildup, and that

released gases meet off-site radiological limits.

14. Question from the propoged rule: Should the storage of liquid GTCC waste be prohibited in
either commingled or separate GTCC casks? Or sﬁould storage be permitted if performance
criteria can be established? If so, what criteria should be used?

Comment: The one State commenter believes its comment to question 10 appilies to

questions 11 through 14; that is, to prohibit commingling.
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Provded A ‘I‘mj Vet
Five industry commenters were-mixeddrihat some believe that liquid GTCC waste

should not he.cemmingled with spent fuel, while others believe that it should be allowed if
supported by a Safety Analysis Report. One commenter noted that it is highly unlikely that such
material would be in reactor decommissioning GTCC waste.

Response: The NRC has concluded that liquid GTCC waste should be solidified prior to
storage at an ISFSI or an MRS. For this solidified material, the licensee’s programs must
ensure that an analysis is conducted to show that these materials can be safely stored for the
full period of the ISFSI or MRS license. The NRC conciudes that this type of material, once
solidified, should be stored within a separate container as noted in response to question 9. The
expectation is thaf the licensee’s programs would ensure the design criteria address accident

conditions, pressure puildup,-and that release gases meet off-site radiological limits.

C. Agreement State issues (including specific questions for Agreement States in the

proposed rule):

15. From the proposed rule: What is the position of the Agreement States on NRC assuming
jurisdiction of storage of GTCC waste generated during the operation of a 10 CFR Part 50
license after termination of the 10 CFR Part 50 license?

Comment: Only four of the 32 Agreer?ent States responded to this question, but none
.supported the NRC’s exercise of jurisdicﬁon. The four States’ reasons varied. The first State
commenter, South Carolina, does not view favorably relinquishing what it regards as its
jurisdiction over reactor-related GTCC waste because, in South Carolina’s view, the waste is
composed of radioactive materials which Agreement States can be authorized to regulate under

'\'AX\\WQ:;\

the AEA. South Carolina also noted tha/t white-thel Low Level Radioactive Waste Policy
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failed to protect the public heath and safety or failed to comply with requirements in Section 274

of the AEA -- is applicable to licensing the storage of GTCC waste, and neither reason s
asserted in the proposed rule. lllinois says that the AEA provides the NRC with no authority to

— . . N

unilaterally modify Agreements with Agreement States, either by administrative fiat or by rule.
ey otes-that-inthe-NRC s-draftrdemakinaplan eNRng_ggested_'that /

/
Agreement Stgtés volu} {ly relingtiish their licenging authority for GTCSwaste but that thiee of _ /

the four Agfeement State corhments the NRC receivedhqpposed this concept. M{linoistharges
that the’NRC now prgposes a rule that weyld nullify Agreemest-STate authority baged on |
efﬁ}mency and ¢ si.stency of licerrSing but that this ignores the provisions of the AEA for
termmatiorTof-arrAgreement > lllinois disputes that the requirement, in Section 274c¢ of the AEA,
that forbids NRC discontjnuance of its authority to lice;xse the construction and operation of
production and utilization facilities provides NRC with the authority “to dictate that Agreement
States no longer have authbrity to license storage of GTCC was’fe at a facility that is no longer
licenséd as a production or utilization facility.”

The third State commenter, Utah, does not believe that thé NRC should “usurp” State
authority for licensing GTCC waste under 10 CFR Parts 30, 70, or 72, once a reactor is
decommissioned. The State says there are other areas in which jurisdiction over AEA materials
may be either State or Federal. The State believes that, after decommissioning, and especially
where spent fgei ié shipped offsite, the State should have a significant regulatory presence. -
(The commenter also beliéves that only the NI%C should license GTCC waste storage casks.)

The fourth State commenter, New York, does not support what it calls the ;‘carte
blanche” relinquishment of its regulatory authority. New York believes that it has effectively

collaborated with the NRC in the regulation of single facilities and is not aware of any problems.

New York believes that cooperative effort can minimize duplication and maximize the value of
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"'hmlte resources while S’(l” allowmg both regulatory entities to retain their current regulatory

_ -_authorlty. "N beheves relinquishment could be considered on a case-by-case basis
,. ’wherev'reoolatory dupllcatlon could not be mmlmlzed or a Memorandum of Understandmg CoUule
- not be developed to resolve problematic issues.

Response: Untll this rulemaking, which opens a clear path to storage of reactor-relatey
GTCC waste co-located with epent fuel in an I1SFSI or an MRS after termination of a 10 CFR
Part 50 license, the Commission has not had occasion to examine systematically the interplay
between NRC and Agreement State jurisdiction over reactor-related GTCC waste. The
LLRWPAA assigns to the Federal government the ultimate responsibilit_y for disposal of GTCC
waste, but no statute or regulation has explicitly addressed the storage of such waste. After
considering all comments received during the rulemaking, and after examining carefully the

tchuder

underlying regulatory and statutory scheme, the Commission aew-beﬁgves that the Commission
should retain regulatory jurisdiction over reacfor—related GTCC waste after termination of a
reactor's 10 CFR Part 50 license. |

The Commission’s position follows directly from the existing Agreements the NRC and
the States have entered into under section 274 of the AEA, and it is consistent with other law
and with sound policy. Under section 274, Agreement States possess regulatory authority over
radioactive waste only where the Commission has relinquished its preexisting aothority. No
Agreement explicitly mentions reactor—related_GTCC waste, and though some Agreement States

———

have programs for storage and disposal of non-reactor-related GTCC waste{ programs that

have been found compatible with the NRC'’s own program for regulating such waste's[ section

274 Agreements cannot be understood as a general matter to relinquish Commission aUthority

over reactor-related GTCC waste. These wastes are to0 integrally related to the operation of
W JJ 7,/\...

reactors}/smce these wastes consist for the most part of activated metal reactor components
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such as core shfouds, support plates, nozzles, core barrels, and in-core instrumentation. The
Commission has reserved to itself matters 9 integral to the operation of reactors. Thus, when,
under the section 274 program, the Commission reaches Agreements with States and
relinquishes regulatory jurisdiction to them, the Commission specifically retains authority over
the "operation” of reactors, as required by an NRC rule promulgated nearly 40 years ago.
Section 150.15(a)(1) of 10 CFR defines "operation” as follows:
As used in this subparagraph, operation of a facility includes, but is not fimited to (i) the
storage and handling of radioactive wastes'at the facil'ity site by the person Iicensetho ‘
operate the facility; ana (i) thé discharge of mﬁluents from the facility site.
Id. (Emphasis added.) | |
In short, Uﬁéeﬂeﬂg-&taadmg-ag,eﬁey-ﬂeg a State entering a sectlon 274 Agreoment
with the NRC does not, and cannot acquire reguiatory authority over reactor-related GTCC
- waste. Thus, the Commission’s assertion of ongoing NRC jgrisdiction over reactor-related
GTCC waste does not take back previousiy—granted State authority or terminate an NRC-State
Agreement%

\
. 4\\./ T‘f(
18

The approach just outlined is consistent with stamacs:yiaw “Section 274 itself requires
continued Commission authority over basic reactor operagon even after entry of Agreements.
See AEA, section 274(c)(1). Section 274 also contemplates continued Commission aqthority
over "disposal" of certéin types of waste material "becal;lse of the hazards or potential hazards
thereof.” See AEA, section 274(c)(4). The ﬁ;al rule the .Coﬁ?rf‘r)_jssiqn issues today is consiéte_mt
with these statutory pfovisions, because the GTCC wéste over which the rule retains

Commission jurisdiction was used by or generated at operating reactors and can reasonably be

regarded as waste whose "potential hazards" warrant ultimate disposal under NRC supervision. _

?if/ phed
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Insert Footnote to page 40

Footnote

The Commission’s action today serves to preserve NRC jurisdiction ovér reactor-related
GTCC waste both at the facility site, which is where most such waste now resides, and at other
locations. Although Section 150.15(a)(1)(i) refers only to waste “at the facility site,” that
language is not confining because of the “is-not-limited-to” preamble. Our conclusion that such
waste should be subject to exclusive NRC jurisdiction is reinforced by considering Sections 274
(c)(1) and (4) of the AEA and by Sections 3(b)(1)(d) and 3(b)(2) of the Low Level Radioactive

Waste Policy Amendments Act, discussed subsequently.



This conclusion is strongly reinforced by more recent statutory enactmlents specifically
dealing with the handling of radioactive wastes. The Low Level Radioactive Waste Policy
Arﬁendments Act assigns to the Federal government the ultimate responsibility for disposal of
GTCC waste, and to the NRC the responsibility for regutating the disposal of GTCC waste
generated by NRC licensees. See sections 3(b)(1)(D) and 3(b)(2) of the LLRWPAA.“ The two
principal facts behind these sections were that most States did not want to be ultimately
responsible for the disposal of GTCC waste, and that the States did not want the GTCC waste
buried in DOE’s existing unlicensed low-level waste burial sites. Nonetheless, these sections
have been read broadly enough to permit disposal of GTCC waste in facilities run by States or
private entities -- as long as the Federal government was satisfied that the disposal provided
adequate protection of public health and safety -- and to permit compatible Agreement State
regulation of some GTCC waste stored and disposed of in a State or private facility. See, e.g.,
54 Fed. Reg. 22578, 22579 (May 25, 1989).

However, the same statutory Ianguaée cannot be read so broadly as to empower States
to regulate storage and disposal of any and all GTCC waste. That is clearly the case with
disposal. Indeed, the language of these two sec’tions could more reasonably be read to prohibit

the States from any regulation of disposal of reactor-related GTCC waste whatsoever. As for

storage, these sections cannot be interpreted as allowing to Agreement States blanket and
' |9 cover A
unlimited authority over storage of GTCC waste. guc»e’ the NRC indisputably has jurisdiction

1S ;’E’:‘.*\?ﬁwlk‘

over GTCC waste while a reactor licensed under 10 CFR Part 50 is being operated{ it makes

4 Section 3(b)(1)(D) says, “The Federal Government shall be responsible for the
disposal of ... any ... low-level radioactive waste with concentrations of radionuclides that exceed
the limits established by the Commission for class C radioactive waste ...." Section 3(b)(2) says,
“All radioactive waste designated a Federal responsibility pursuant to subparagraph (b)(1)(D)
that results from activities licensed by the Nuclear Regulatory Commission ... shall be disposed
of in a facility licensed by the ... Commission ...."

- 41 C“"J ‘:‘Nih.l«‘? b"‘- }dv\;a’um .
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chuiens Senge for the NRC to retain regulatory authority over the-higher-activity, mere-integraity”

relate.d_to-:aactepepefat-ioﬁ-s?’GTCC waste during the interim period -- i.e., between the time

when the reactor is shut down and the time the GTCC waste goes to disposal. This is especially

the case when, as many reactor owners contemplate, the GTCC waste could be stored along

with NRC- regulated spent fuel in an NRC-regulated ISFSI or MRS. @mm@ﬁy(ow level

{)Or\‘ [//‘P(' "\ %"L‘Q f”’ '/‘ ;,r/}x;.ﬁ-

radioactive wast%ls different, because no statute assigns the federal government ultimate

responsibility for disposal, or the NRC explicit responsibility-for regulating disposal, of such

waste@ nor-is-such-waste-se-integrally-related to reactor.operations. Thus, issuance of this final

rule does not affect the States' long-standing practice of exercising regulatory jurisdiction over
en-ETLL

erdinary-low-level radioactive waste originally generated at reactors, or over GTCC waste

generated by materials licensees regulated by Agreement States.

The alternative to NRC jurisdiction over reactor-related GTCC waste stored onsite or in
an ISFSI or MRS is a regulatory scheme that calls for not one shift of regulatory authority, as in
the case of Class A, B, or C low-level reactor waste, but two shn‘ts of regulatory authonty, one at

']7"% .!s... f' 4 J“f;':) R "‘*‘i\f i FOCT S ) ~--;V,,.ﬂ fin

plant shutdown and the other at dlsposal Lt43~dtfﬂeutt—te:argaetheeensewefvth:swandv

L e « - " oL - ot
WIS, 18 s g £ b

:mpos*‘rbte%e‘a:gue-tts—néeeessﬁy» oo _ A RN L

Td ) e
The NRC agrees that States can work well with the NRC, and although the NRC is
retaining regulatory authority over the storage and disposal of reactor-related GTCC waste,
there are a number of ways States may participate in NRC regulatio:gé}aethe%tate&knowinom
-experienca For example, the Commission will continue to adhere to its Policy Statement,
"Cooperation with States at Commercial Nuclear Power Plant and Other Nuclear
Production or Utilization Facilities” (57 FR 6462; February 25, 1992), which allows States to
develop specific arrangements, such as exchange of information, State observation of NRC
inspection activities, and placement of State resident engineers at nuclear power plants.
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/Nonetheless it would be a non sequitur to argue ‘that, because the NRC and an Agreement

State can work well.focgether, tth both/should have regulatory poewer at, say,,éﬁ"NRC regulated

TISFSI that contamsbe#\p enf fuel regulated by the NRC, and reactor-related GTCC waste in

.an NRC-regulated gpent fuel cask. i e T
o a o&d& L -

16. From the proposed rule: What controls and regulatory frameworks would the Agreement

States envision, assuming they have jurisdiction over GTCC waste generated during the
operation under a 10 CFR Part.50 license after termination of the 10 CFR Part 50 license? How
would the Agreement States plan to ensure consistency with a national regulatory scheme?

Comment: Only two States responded. The first said that it cannot say what other
Aoreement States could do, ano that each State should be evaluated on-its own. But this State
nevertheless claimed that GTCC waste is similar to Class B and C waste, whioh States h_ave
regulated for years. The State believes it has the experienoe_and capability needed to establish
the controls and regulatory framework comparable to NRC standards. It therefore believes that
it is capable of administering 10 éFR Part 72 standards. The secono State argued that
consistency with a national regulatory scheme for storage'of ({_»3ATCC waste would be ensured in
the same manner in which the consis’rency of other Agreement State regulation in other areas is
ensured. The second State envisions establishing controls and a regulatory framework that are
compatible with the NRC's for this type of wagte storage.

Response: With so few responses, the NRC cannot form a clear picture of how the

' &=

Agreement States would regulate storage of 2f reactor-related GTCC wast?a‘ito ensure
consistericy with a national program for regulating such waste. As we note in the response to
the next question, some State regulation of the storage and disposal of sorne marginally reactor-

related GTCC waste has already occurred in a way that is consistent with a coherent national
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program that protects public health and safety. But the question here' is whether such'a
program can be established that would permit State r=gulatior. of all GTCC waste as a general
matter, no mét£er what the activity level, no matter how integrally related to reactor operation,
and no matter'whether stored with spent fuel or not. It is certainly true, as one of the States
said, that the NRC haé authority under section 2;4 of the AEA to take steps that help assure
that State programs are "compatible” with the NRC's own programs. Indeed, it is the NRC's
responsibility to work to ggggg;uch compatibility. Nonetheleés, compatibility, like safety, is
ultimately not the NRC's doing. Only the Agreement States can establish and maintain

compatible programs. The NRC can only measure the degree of compatibility and health and

safety, through the Integrated Materials Performance Evaluation Program, and take the steps
seeC &k dcgveg : O Undesr csruhs\mag ™ WL“'Q

| necessary to eﬁfefceﬂrat compatibility there it is missing. la—t-he—feeﬁee
be M2C wnue &xeveias yovisdich i, of (0 Wl duwny rembs chuihma ot o e

0 imtment o thepartof-the-States-te-ensure-compatible-regulation
A‘S}‘:“'p

Mﬂfﬁageeffeaéterﬁeiafed—em_wa_s_@ the NRC does not have a strong practical .

- . q“ﬂvdlhﬁ
justification for(mmm@meh—away—as%—pe;mﬁ States to exercise jurisdiction

over storage S

{ v e \K%Z/ua-\ han st [g.u;\ud

17. From the proposed rule: The NRC staff is no:( aware of any current Agreement State
license for the storage of reagtor-rélated GTCC waste. Are there any such »licenses within your
State or are you aware of any such Agreement State licenses?

Comment: Two States commented. l§llinois reports that it does not have any reactor-
related GTCC waste under license. South Carolina reports that it allows temporary storage of
sofne approved GTCC waste from 10 CFR Part50 licensees (less than 1 percent above

Class C limits) while awaiting disposal at its licensed Barnwell low-level waste facility. South

Carolina also licenses the partially decommissioned Carolinas-Virginia Nuclear Power
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19. Away from reactor storage.

Comment: The State of Utah is greatly concerned, and adamantly opposes, the storaga
of GTCC waste at away-from-reactor ISFSls, including something such as the proposed Privaie
Fuel Storage facility for spent fuel. The commenter believes that there is the potential that most
of the nation’s spent nuclear fuel and GTCC waste could be shipped to Utéh and that, once
there, it will never leave the State. The commenter notes that there are no long term GTCC
waste disposal plans. The commenter believes that the NRC must restrict storage to at-reactor
ISFSIs and nbt allow GTCC wastg to be shipped across the country unless, and until, decisive
plans have been made for the permanent disposition of GTCC waste. The commenter notes
from DOE documents that DOE anticipates that GTCC waste will remain at the reactor site until
a disposal option becomes available, and that currently the disposal option is not known: The

' wle  dae wi pddvest

proposed rufe is mu’tf-en the disposition of the waste at the end of a 10 CFR Part 72 ISFSI
license. The commenter believes there is a significant volume of GTCC waste that could be
shipped away from the reactor site and the NRC is silent on the transportation of GT&)C waste.
There is no discussion about transportation containers or the exposure level and the population
at risk froi‘n transportation.

| The commenter believes that NRC needs to prepare a programmatic or generic
environmental impact statement (EIS) for the transportation of GTCC waste since this could be a
significant departure from the current reguiatqry scheme and a significant federal action
affecting the quality of the human environment. [f the proposed Private Fuel Storage ISFSI on
the Skull Valley Goshufe Indian reservation in Utah becomes the prime location for GTCC waste
storage, the proposed rule would permit the maés movement of GTCC waste across the
country. In this respect, the NRC ;cannot rely on its “waste confidence rule” because the waste

confidence rule only applies to spent fuel. The NRC does not address the final disposition of
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GTCC waste. In fact, the NRC decommissioning Arule under 10 CFR Part 72 onva requires the
applicant to propose and fund a decommissioning plan after removal of GTCC waste which may
never occur. The commenter notes that no EIS has ever been prepared on the trahsportétion of
GTCC waste which may be long-lived and can contain millions of curies of radioactivity. The
commenter believes particular attention is needed for GTCC waste resins and an evaluation of
the hazard of an accident involving a long-duration fire. Resins contain water and plastic which
would evaporate and melt unlike activated metals. The commenter believes NRC cannot rely on
RADTRAN, a transportation model, because GTCC waste resins are composed of elements that
RADTRAN does not address' (e.g., ion exchange resins). Moreover, the NRC cannpt rely on an
EIS conducted for a site specific ISFSI that only addresses storage of spent fuel.

The State of Utah also believes that NRC has not thought through issues related to
insurance requirements/j\liability for harm resulting from GTCC Waste?and complexities of waste
ownership. Utah maintains that a void will occur in insurance coverage for GTCC waste at an
away-from-reactor ISFSI; the generating facility would no Ioﬁger cover that waste, and the Price
Anderson Act would not cover transportation incidents to and from the ISFSI because GTCC
waste is not high level waste. Utah also notes as negatives that 10 CFR Part 72 fails to requireﬂ
on-site property insurance; multiple owners of the mix of GTCC waste at an away-from-reactor
ISFSI will complicate assigning liability and after decommissioning of a reactor site, the "deep-
pocket” utility ceases to be an “owneﬁ’ thus s‘hedding responsibility for the GTCC waste. Also,
the State expresses concern that after an accident, it may need to take action in order to protect

public health and safety, even though it lacks regulatory authority.
T\- oy

m he NRC dlsagrees with the comments. The comments generally stated

that thé GTCC waste should not be shipped to an away-from-reactor ISFSI site due to lack of

analysis regarding transportation containers or the exposure level and the population at risk
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Insert page 48

The NRC finds that most of these comments are not germane to this rulemaking, which
provides general standards for the storage of reactor-related GTCC wastes. Issues associated
with an away-from-reactor ISFSI can appropriately be addressed in a specific licensing action

concerning such a facility.



from transportation. The transportation of radioactive material, which includes GTCC waste,
was previously analyzed by the NRC in NUREG 0170, “Final Environmental Statement on the
Transportation of Radioactive Materials by Air and Other Modes.” This EIS covered the
transport of all types of radioactive material by all transport modes (including GTCC waste).
Trensportation of GTCC waste and other Type B quantities of radioactive rﬁaterial (i.e., spent
fuel) is governed by the NRC regulations in 10 CFR Part 71 and the Department of
Transportation (DOT) regulations in 49 CFR Part 173. The NRC believes that NUREG-0170

bounds the environmental impact from the shipment of GTCC waste and this waste can be

safely shipped in comphance with these regulations. Sep@a%ely;-ge-NR-Giﬁetee-tha{-a
aaeeesment of the environmeéntatimpasts-assaciated with the transpartation of radioactive

he-extent-apprepriate—

=from-reactor . Therefore, the elieves that the
"storage of GTCC waste-need-net-be-timited-to-areactorsite.

With respect to the comment on insurance end Iiability, under existing law, there is no
cause for a void in insurance coverage for GTCC waste at an away-from-reactor ISFS!| even
though 10 CFR Part 72 does not provide specific insurance or indemnity requirements for an
away-from reactor facility. Licensing actions to permit away-from-reactor storage may be made
subject to license conditions \f?;‘:(r;?malntenance of appropriate amounts of liability insurance up
to $200 million. @200 million is the maximumﬁinsurance currently commercially available to
cover offsite public liability and is the amount reriuired for large power reactors. In addition,
there may be appropriate commitments, confirmed by license conditions, for insurance to cover

' onsite damages.
The Price-Anderson Act (Atomic Energy Act § 170, 42 U.S.C. 2210 & 2014 (related

definitions)) requires indemnification for 10 CFR Part 50 facilities. The Act also gives the
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Commission discretionary authority to extend indemnity coverage to activities undertaken v
three types of materials licensees. See 42 U.S.C. and 42 U.S.C. 2210 a. Thus, the
Commission can ihdemnify away-from-reactor ISFSls in the event the Commission were to find
that the risks of offsite damage are so large as to be uninsurable or that the public interest
requires it. Moreover, the Price Anderson Act does not restrict its coverage of reactor waste to
spent fuel. Thus, were the Commission to use its discretion to cover away-from-reactor ISFSIs,
all transportation to and from them would be covered. However, even lacking such a
discretionary designation, transportation of GTCC waste to the ISFSI would, in any event, be
covered by the.g-ie-nerator's Price Anderson coverage. Likewise, if the final transporta_tion were
to be to an indemnified fécility, such as a DOE facility, that transportation would be covered by
Price Anderson. See e.g. Atomic Energy Act, § 170n(1)(B) and 42 U.S.C. n(1)(B).

In addition, to address any perceived problem from the multiplicity of customers, 10 CFR

waisht ba wrds Gvrny
Part 72 license conditions can require terms in service agreements by whichjcustomers weulg-

refain title to the GTCC waste-stered-and(allocation of Iiabilit wotild-be-made-ameng-them—

Where needed, additional financial assurances could be provided. Also, § 72.30's provisions for

“Financial assurance and recordkeeping for decommissioning” includes a requirement that the
decommissioning plan have a funding plan that contains information on how reasonable
assurance will be provided that funds will be available to deéo-mmission the ISFS! or MRS.
Finally, the State’s possible need in an emergency “to take action even though it i_s not
the regulator of the GTCC waste” is no different from the circumstance in an emergency
resulting from a nuclear power plant or other federally regulated facility that uses radioactive
materials. There are like requirements imposed on the 10 CFR Part‘ 72 licensee for notification

and requests for offsite assistance. See § 72.32. The Commission is confident that a
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partnership of Federal, State, local, and Tribal governments will act to protect the public health

and safety and the environmen% - e M”—F = WWﬁ )

20. The definition of the term “cask.”

Comment: One commenter believes that the NRC needs to be cleaArer when using the
term cask as it is defined and used in 10 CFR 72.121(a)(2) and 72.230(b). Reference is made
to “casks that have been certified...under Part 71." but cask is not defined in either 10 CFR
Part 71 or the transportation regulations in{4 %R."The term cask is commonly used
throughout the nuclear power industry to refer to one or more types of transport packaging, but it
is also generally accepted that the correct term ‘is “packaging” rather than “cask.” Spent fuel dry .
storage has extended the application of the term cask, yet it is not formally defined in either TK"‘_

10 GﬁR'or{49 G‘Fg'The commenter noted that the proposed rule included a definition for the

terms “spent fuel storage cask or cask,” but believes that aki'@ugh—éhe—rﬁ%Bﬁh&geec?/

because t”"
definition may raise more questions than it resolves in-thatthe-definitton focuses on a container
Tl Tt

and not a package. The term container is not defined in eitherbo Qflsorltig CFR, resulting in a
new definition which is based on an undefined term. Does cask refer to (1) a package,

(2) packaging, or (3) something else? This is particularly important when referring to “casks that
have been certified...under Part 71," which would suggest a specific package or packaging. The

Tw
commenter believes that}10 C,F'g;hould av0|d any term related to transportation which would
(d)“

create an inconsistency W|th[49 CER. The commenter proposes several alternative solutions
based on the intended meaning of cask to maintain consistency wm)/49 CPR}and believes the

term should be reviewed by the Department of Transportation and incorporated into 49 CFR

171.8 during the next revision.

51



Response: The commenter requested that the NRC modify the definition of the term
“‘cask” as used in 10 CFR 72.121(a)(2) to better correlate this term to the term packaging and
packages used in 10 CFR Part 71. The NRC believes the commenter’s reference should have
been to 10 CFR Part 72.212(a)(2),which discusses the use of casks certified under 10 CFR Part

Cnddr, hworer ME
72. The NRC bel-;gv#s the deﬁnitipnje(fthe term cask should not be changed. The general term
. cask as used in 10 CFR»Part 72 is intended to speak to the cask design characteristics/such as
criticality, shielding, thermal loading, and structural integrity and not all the components of a
typical transportation packaging/ such as an irﬁpact limiter. Because there is not a good
correlation between the 10 CFR Part 72 cask definition and 10 CFR Part 71 packaging and
packages?‘;ttempﬁ?to relate the terms might cause confusion. As -indicated by the
commenter, it is very important that terms used in 10 CFR Part 71 and DOT regulations are
consistent. In the proposed rule the only change intended for the term spent fuel storage cask
or cask was to allow the storage of reactor-related GTCC waste within a cask, are éﬂempting to
change these terms within NRC regulations would require cofresponding changes in DOT
regulations/ which is beyond the scope of this rulemaking.
| However, in evaluating thié comm—ent, the NRC believes that changing the definition of

“spent fuel storage cask or cask” to include GTCC waste was unintended. Adding GTCC waste
to this definition would require that this waste type be stored in a “spent fuel storage cask.” The
NRC did not intend for the requirements in 10 CFR Part 72 to be as prescriptive as could be
implied in the proposed rule.

Accordingly}the final rule removes the change in the proposed rule to § 72.3 dealing with

the definition of “spent fuel storage cask or cask.”
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Section-by-Section Analysis

| The following section is provided to aséist the reader in understanding the specific
changes made to each section or paragraph in 10 CFR Parts 30, 70, 72, and 150. For clarity of
content in reading a secti'on, much of that particular section may be repeatéd, although only a
minor change is being made. This section should allow the reader to effectively review the

specific changes without reviéwing existing material that has been included for content, but has

not been significantly changed.
Section 30.11(b) is a new paragraph, it yz;viously reserved, to exempt a licensee

from the requirements of 10 CFR Part 30, to the extent that its activities are licensed under the
requirements of 10 CFR Part 72.

Section 70.1(c) is being revised to exempt a licensee from the requirements of 10 CFR
Part 70 when power reactof—related GTCC waste is being stored under the requirements of
10 CFR Part 72.

The title to 10 CFR Part 72 is being revised to inc;Iude GTCC waste.

The following sections or paragraphs are being revised to specify the inclusion of GTCC
waste, for clarity, or for completeness: §§ 72.1, 72.2(a) and (c), 72.8, 72.16(d), 72.22(e)(3),
72.24 introductory text and (i), 72.28(d), 72.30(a), 72.44(b)(4), (c)(3)(i), (c)(5), (d) and (g)(2),
72.52(b)(2), (c), and (e), 72.54(c)(1), 72.60(c), 72.72(a), (b), and (d), 72.75(b), (c), (d)(1)(iv), and
(d)(2)(i)(L), 72.80(g), 72.82(a) and (b), 72.106(b), 72.108 title and text, 72.122(b)(2), (h)(2),
(h)(5), (i), and (I), 72.128 title and (a), and 72.140(c)(2). Also, §§72.72, 72.76, and 72.78 have
been modified to clarify the reporting requirements for special nuclear material as specified in 10

CFR 74.13(a)(1).
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Comments of Commissioner Dicus Regarding SECY 01-0097

With respect to the~vomplexities associated with the techrsve!'naturs-and jurisdictionel issues of
this rulemaking activity, I want to commend the staff on doing an excellent job. I believe that
amending the regulations of 10 CFR Part 72 to allow for the interim storage of reactor-related
Greater Than Class C (GTCC) waste at an independent spent fuel storage installation or a
monitored retrievable storage installation, will provide both efficiencies and burden reductions to
both the NRC and Part 50 reactor licensees, while maintaining protection of the public, the
worker, and the environment.

Additionally, with respect to fact that reactor-related GTCC waste is already under Federal
jurisdiction during the operating life of the plant, and with the ultimate disposal of such GTCC
waste also being under Federal jurisdiction, I remain supportive of maintaining Federal
jurisdiction over GTCC waste during the period between Part 50 license termination and ultimate
disposal. With current regulations requiring the disposal of such wastes in a geologic repository
in the absence of specific disposal requirements, coupled with the knowledge that the Barnwell
low-level waste disposal facility being the only disposal site accepting similar type wastes, but at
significantly reduced concentrations (less than 1% above the Class C radionuclide concentration
limits specified in Part 61.55), I do not believe that there would be any reduction in Agreement
State regulatory authority. I also believe that both the Atomic Energy Act of 1954, as amended,
and the Low-Level Radioactive Waste Policy Amendments Act, 1985, appropriately clarify

Federal responsibility over the regulation of GTCC waste.
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Comments of Commissioner Dicus on the Press Release for SECY 01-0097

Please refer to the witached edits and/or medifications as included in the Press Release.



SUPPLEMENTAL MATERIAL
IN SUPPORT OF

- SECY-01-0097

DRAFT PRESS RELEASE,
DRAFT CONGRESSIONAL LETTERS

and

DRAFT SBREFA LETTERS

5> ANl 3203



BACKGROUND 1

PRESS RELEASE



MSL

G\DPR\GTCC.wpd
March 9, 2001

(3:46PM)

|
OPA

DRAFT
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NRC ISSUES FINAL RULE ON STORAGE OF CERTAIN
“GREATER THAN CLASS C” WASTE IN AN INDEPENDENT

SPENT FUEL STORAGE FACILITY

The Nuclear Regulatory Commission is publishing amendments to its regulations which
owes
allow storage of Teactor-related “greater than Class C” radioactive waste in an independent spent
fuel storage installations ©F & Mmonitored cetfievable storege «Astllation,
A

“Greater than Class C” waste is a form of low-level radioactive waste with high enough 7-3 (-7
concentrations of long-lived radioactive materials that it is generally unsuitable for near-surface .
land disposal. It is so named because its radioactivity exceeds the concentration limits

established for Class Cxt-he-most-haza:dnus.qw-eﬂow-level wastc)which can be routinely

buried in a low-level waste disposal facility.



Greater than Class C waste at nuclear power plants includes irradiated metal components
from reactors, as well as filters and resins from reactor operations and decommissioning. Unlike
other low-level waste which may be disposed of in near-surface facilities, greater than Class C

: : - geclonl : .
waste typically must be disposed of in a deeprundergreand rcpository. The authority to possess

this type of radioactive material is included under the reactor license.

The amendments allow licensing for interim storage of greater than Class Cwasteind
manner consistenf with ligensing interim storage of spent fuel (high-level radioactive waste) and
would maintain federal jurisdiction for storage of such waste. This will provide public health
and environmental protection in a compatible manner as that which is currently required for
storage of spent fuel at an independent —located-aweay-fromrreactors— spent fuel storage

installation,.j,e,‘\thec Jocuteed at OC away) fro M COMMErcia) powes weactor S i€,

The amendments respond to a 1995 petition from the Portland General Electric Company -3 ol

on storage of greater than Class C waste from its Trojan nuclear plant in Oregon, which is in the

process of being decommissioned.

The NRC believes the rule change is necessary because (1) previous requirements did not
adequately address storage of reactor-related greater than Class C waste; and (2) there were
jurisdictional issues regarding NRC and Agreement State authority over reactor-related greater
than Class C waste storage activities. (Agreement States are states that have assumed regulatory

authority over certain radioactive material.)
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Commissioner McGaffigan’s Comments on SECY-01-0097

| approve publication of the proposed amendments to 10 CFR Part 72 to allow for the interim
storage of reactor-related Greater Than Class C (GTCC) waste at an independent spent fuel
storage installation or a monitored retrievable storage installation. Since the Commission had
its first opportunity in March 1997 to address this important issue, | have been a strong
proponent of this rulemaking which provides for consistent regulatory control over the storage
of reactor-related GTCC and flexibility for licensees in selecting a regulatory approach for
storage of GTCC after termination of their Part 50 licenses. The final rule also reduces the
regulatory burden both for NRC and its licensees while protecting public health and safety and
the environment. lt is for these reasons that | support the final rule and appreciate the staff’s
efforts to bring this issue to closure. | also offer specific edits to the Federal Register notice as
indicated on the attached for the staff's consideration. M




[7590-01-P]

NUCLEAR REGULATORY COMMISSION
10 CFR Parts 30, 70, 72, and 150
[Docket No. PRM-72-2]

RIN 3150-AG33

Interim Storage for Greater Than Class C Waste
AGENCY: Nuclear Regulatory Commission.
ACTION: Final rule.

SUMMARY: The Nuclear Regulatory Commission (NRC) is amending its regulations to allow
licensing for the interim storage of Greater than Class C (GTCC) waste in a manner that is

(;u,(ru?-f’ f‘rf
consistent with licensing I\the interim storage of spent fuel and will maintain Federal jurisdiction X
for storage of reactor-related GTCC wéste. The final rule will only apply to the interim storage of
GTCC waste generated or used by commercial nuclear power plants. These amendments will

also simplify and clarify the licensing process. The final rule will grant in part and deny in part a

petition for rulemaking submitted by Portland General Electric Company (PRM-72-2).

EFFECTIVE DATE: (30 days from date of publication in the FEDERAL REGISTER).



Proposed ﬁule

The NRC published the proposed rule, “Interim Storage for Greater than Class C Waste”
in the Federal Register on June 16, 2000 (65 FR 37712). The NRC received 18 comment
letters on the proposed rule. These comments and responses are discussed in the “Comments
on the Proposed Rule” section.

Discussion
-3

ShoL
)u:\,‘-z,;\,—(’ ¢

Current NRC regulations are’ﬁet—tlea%n the acceptability of storing reactor-related
GTCC waste co-located.‘_at an ISFSI or an MRS. Co-location is the storage of spent fuel with
other radioactive material in their respective separate containers. This situation has created
confusion and uncertainty on the part of decommissioning reactor licensees and may create
inefficiency and inconsistency ir the way the NRC handles GTCC waste licensing matters.

The NRC believes that decommissioning activities at commercial nuclear power plants
will generate relatively small volumes of GTCC waste relative to the amount of spent fuel that
exists at these sites. GTCC waste exceeds the concentration limits of radionuclides established
for Class C in §§ 61.55(a)(3)(ii), 61.55(a)(4)(iii), or 61.55(a)(5)(ii). GTCC waste is not generally
acceptable for near-surface disposal at licensed low-level radioactive wasta disposal facilities.
Currently there are no routine disposal options for GTCC waste.

In general, reactor-related GTCC wastes can be grouped into two categories. The first,
which is the more typical form, is activated metals components from nuclear reactors such as
core shrouds, support plates, nczzles, core barrels, and in-core instrumentation. The second is
process wastes such as ﬁltefs and resins resuiting from the operation and decommissioning of
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readors. In addition, there may be a small amounf of GTCC waste generated from other
.activities associated with the reactor’'s operation (e.g., reactor start-up sources). GTCC waste
may consist of either byproduct material or special nuclear material.

The Low-Level Radioactive Waste Policy Amendments Act of 1985 gave the Federal
Government (U.S. Department of Energy (DOE)) the primary responsibility for developing a
national strategy for disposal of GTCC waste. The Act also gave the NRC the licensing
responsibility for a disposal facility for GTCC waste. :Until a disposal facility is licensed, there is
a need for interim storage of GTCC waste.

Currently, 10 CFR Part 50 licensees (Domestic Licensing of Production and Utilization
Facilities) are authorized to store all types of reactor-related radioactive materials, including
material that, when dispbsed of, would be classified as GTCC waste. The GTCC waste portion
is currently being stored either within the reactor vessel, in the spent fuel pool, or in a radioactive
material storage area, pending development of a suitable permanent disposal facility.

The authority to Iice.nse the possession and storage of GTCC waste is contained within
10 CFR Part 30 for byproduct material and in 10 CFR Part 70 fqr special nuclear material. Under
10 CFR 50.52, the Commission may combine muitiple[if_zscee‘r;\;:a;cﬁviﬁes qf an applicant that N
would otherwise be licensed individually in single licenses. Thus, the 10 CFR Part 50 license
authorizing operation of production and utilization facilities currently includes, within it, the
authorization to possess byproduct and special nuclear material that would otherwise need to be
separately licensed under 10 CFR Parts 30 or 70.

Under the current regulations, before the 10 CFR Part 50 licensee can terminate its
10 CFR Part 50 liceﬁse, one of the actions that must be completed is for the licensee to transfer
all of its spent fuel to another licensed facility; typically an ISFSI for storage or to a geologic

repository for disposal. The ISFSI can be either at the reactor site under a specific. 10 CFR

7
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Reguiatory Action

The NRC is amending 10 CFR Parts 30, 70, 72, and 150. The changes to these parts
are necessary to allow the interim storage of NRC-licensed reactor-related GTCC waste within
an ISFSI or an MRS and to require that the licensing responsibility for this waste remain under
Federal jurisdiction. - This action deals only with G_TCC waste used or generated by a
commercial power reactor licensed under 10 CFR Pa:rt 50 (i.e., not a research reactor) and does
not include any other sources of GTCC waste, nor does it include other forms of LLW generated
under a 10 CFR Part 50 license. Becausé reactor-related GTCC waste is initially under Federal
jurisdiction while the reactor facility is operated and the uitimate diéposal of GTCC waste also is
under Federal jurisdictiojn, the NRC believes thét the interim period between termination of a
reactor license and ultimate disposal also should remain under Federal jurisdiction. GTCC
waste could become eligible for disposal in a geologic repository in the future. Spent fuel can be
sfored in an ISFSI or an MRS pending ultimate disposal. This Federal jurisdiction is unlike the
Federal or Agreement State jurisdiction for the storage of Class A, B, and C reactor-related LLW
that are currently being disposed in LLW disposal sites regulated by Agreement States. In
additiqn, the storage time for Class A, B, and C LLW is expected to be short in comparison to
the relatively long-term interim :sforage of GTCC waste. Therefore, for efficiency and f
consistency of Iiéensing, the NRC concludes that 10 CFR Part 72 shou‘Id also be modified to
allow the storage of GTCC waste within these facilities under NRC's jurisdiction. A regulatory
scheme which would allow for FFederal jurisdiction over the generation of the-GTCC waste,
followed by State jurisdiction for interim storage, followed again by Federal jurisdiction over the
disposal of GTCC waste, is an inefficient approach. It is inefficient for‘ﬁ%%\ and an Agreemént N

//\’
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State tc‘(@‘spend scarce resources to iicénse and inspect an ISFS! that stores both spent fuel -
and GTCC waste. 10 CFR Parts 30, 70, and 150 require conforming changes.

In the section, “NRC to Maintain Authority for Reactor-Related GTCC Waste,” the
Commission provides the regulatory basis upon which the NRC has détermined that jurisdiction
for storage of reactor-related GTCC waste will remain with the NRC. (Also see comment
number 15.)

This final rule will allow storage of reactor-relz_;ted GTCC waste under a 10 CFR Part 72
specific license. The changes will modify 10 CFR Part 72 to allow storage of GTCC waste under
this part using the appropriate criteria of 10 CFR Part 72. This will provide a more efficient
means of implementing what is essentially already permitted by the regulations (storage of
GTCC waste co—locatedj at an ISFSI or an MRS). When storing GTCC waste within an ISFSI or
MRS, the licensee or applicant must provide a description of its progfam that ensures the
storage of the GTCC waste will not have an adverse effect on the ISFSI or MRS or on public
health and safety and the environment.

The rule will not eliminate the current availability of storing GTCC waste under the
authority of a 10 CFR Part 30 or 70 license. However, neither 10 CFR Parts 30 nor 70 include
explicit criteria for storage of GTCC waste. Therefore, a licensing process conducted under 10
CFR Parts 30 or 70 regulations would be more resource intensive because the license_e would
need to develop new proposed storage criteria. If the licensee decides to obtafn é 10 CFR
Part 30 or 70 license, the NRC will still maintain Federal jurisdiction over the reactor-related
GTCC waste stored under 10 CFR Parts 30 and 70.

Comparing these two approaches, the NRC recognizes that the licensing process will be -
simpler with less regulatofy burden if all the radioactive waste to be stored at an ISFSI or MRS is

. stored under the authority of one 10 CFR Part 72 license. The regulations in 10 CFR Part 72
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were developed specifically for storage of spent fuel at an ISFSI and spent fuel and high-level
waste at an MRS. Appropriate 10 CFR Part 72 criteria will be applied to GTCC waste storage.
Under 10 CFR Parts 30 and 70, GTCC waste criteria would need to. be developed on a case-by-
case basis to support licensing under these pérts. Also, using 10 CFR Part 72 to store reactor-
related GTCC waste would eliminate the need for multiple licenses for the storage of spent fuel
and GTCC waste.

The NRC has evaluated the technical issues :arising from the commingling of spent fuel
and reactor-related GTCC waste in .the same storage container, and issues arising from the
storage of reactor-related liquid GTCC waste, under a 10 CFR Part 72 specific license. This
final rule will permit the co-locating of spent fuel and solid reactor-related GTCC waste in
different casks and cont_'ainers within an ISFSI or MRS. However, the rulé will not pérmit the
commingling of spent fuel and GTCC waste in the same storage cask except on a case by case
basis. The rule does not change the current practice of storing specific components associated
with, and integral to, the spent fuel with spent fuel. Additionally, the rule will not permit the
storage of liquid reactor-related GTCC waste.

Without this change, prior to termination of the 10 CFR Part 50 license, a licensee would
need to obtain multiple licenses to continue to store spent fuel and GTCC.waste — 10 CFR
Part 72 for spent fuel and 10 CFR Part 30 or 70 (or both) for GTCC waste. Having one license
for the ISFSI (or MRS) under 10 CFR Part 72 will be simpler for both licensees and the NR&;}. :

— . L4
relative to approval and management. ™
—-——-—""/

The NRC believes that the concept proposed in the petition of storing GTCC waste

under the provisions of 10 CFR Part 72 is valid. However, the NRC also concludes that the
method proposed by the petitioner, that is modifying the definition of spent fuel to include GTCC
waste, could lead to confusion and inefficiency. If GTCC waste is defined as spent fuel, DOE
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wouid be required to dispose of this waste in a deép geologic repository and would not have the
flexibility to explore potentially more efficient dispdsal plans. The proposal could also require
that GTCC waste use limited disposal space meant for wastes that require more stringent
confinement.

Therefore, the NRC is adding a definition of GTCC waste within § 72.3 that will be
consistent with 10 CFR 61.55. The NRC has evaluated 10 CFR Part 72 to determine which
sections need to be modified to accommodate storaée of separate containers of solid GTCC
waste co-located with spent fuel within an ISFSI or an MRS. The majority of the changes to
10 CFR Part 72 will simply add the term “GTCC waste” to the appropriate sections and

* paragraphs (typically immediately after the terms “spent fuel” or “high-level waste™). In support
of this mlémaking, the NRC is developing lnterim. Staff Guidance for NRC staff and licensee use
c\{’m AQ/@ 10 CFR Part 72 storage criteria for various GTCC waste types
The regulations in 10 CFR Part 150 are being modified to be consistent with the changes
in 10 CFR Part 72. The change to 10 CFR Part 150 (Exemptions and Continued Regulatory
Authority in Agreemenf States and in Offshore Waters Under Section 274) will specify that any
GTCC waste stored in an ISFSI or an MRS is under NRC jurisdiction. 10 CFR Part 150 also is
being modified to indicate that licensing the storage of any GTCC waste that originates in, or is
used by a facility licensed under 10 CFR Part 50 (a production or utilization facility) is 'ghe
responsibility of the NRC.
The NRC has made changes to the final rule based on public comments (see the

/ = k':)\d\ Sanal)

‘Response to Public Comments sectlon) and’ has also determmed\'?hat sectlons w:thln 10 CFR

7( Part 72@% on public commentsneeded to be removed or modiﬁed. '

A public comment resulted in the recognition of the need to modify 10 CFR Parts 30
and 70 to provide exceptions to the requirements in these parts when the GTCC waste is being
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stored under the provisions of 10 CFR Part 7_'2. Without these changes, licensees would need
10 CFR Part(s) 30 and/or 70 -Iicenses in addition to the 10 CFR Part 72 license. Other
comments resulted in the preamble and § 72.120 being clarified regarding commingiing of
material that is associated with spent fuel assemblies.

In Edditiqn, during the review of comments, NRC staff identified the need for several
@rﬁlaﬁﬂcatiéns in the final rule that are not specifically based on public comments. The X
R -

clarifying changes that NRC made are: a clarification to § 72.2(a) regarding power reactor-
related GTCC waste to clarify that GTCC waste does not have to be stored in a complex that is

rge

designed and constructed specifically for storage of spent fué, the change in the proposed rule

x

to the definition in § 72.3 of “spent fuel cask or cask” is being withdrawn to eliminate an

- 0
unnecessary storage requirement%§ 72.6 is being revised to @@that reactor-related
A

GTCC waste, if stored under 10 CFR Part 72, can only be stored under the provisions of a 10

()\’

CFR Part 72 specific Iicensg;'the proposed rule added § 72.24(r), however, the final rule is s
/\\ . A
removing this addition to be miore consistent with 10 CFR Part 50's handling of radioactive
(3 '
materié1,3§ 72.40(b) is being revised from the proposed rule to the final rule because the v
A A

proposed rule inadvertently removed existing text instead of adding a new introductory sentence
and reference to the Atomic Safety and Licensing Appeal Board has been removed since this
board no longer exists ) and modification of §§ 72.72, 72.76, and 72.78 to clarify the reporting X
requirements for speci/; nuclear material as specified in 10 CFR 74.13(a)(1).
In a previous final rulemaking, "Clarification and Addition of Flexibility” (65 FR 50606;
August 21, 2000), changes were madé to 10 CFR Part 72. Section 72.140(c)(2) is the only

section that is changed in both the previous and current rulemaking. The changes to this

section in the current rulemaking are consistent with the “Clarification” rulemaking changes.
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equitable to all involved stakeholders. The commenter notes that the proposed ruiemaking will:
(1) clarify NRC’s handling of GTCC licensing, (2) be simpler, (3) result in less regulatory burden
on licensees, (4) continue to consider the need to protect public heaith and safety, and (5) allow

these waste streams to be stored in an ISFSI or an MRS under the authority of one 10 CFR Part

. oy " i Q .
72 license. QQP]“C“‘_MO respanse §{ Nte ded . d

/We NRC is not making any changes to the final mw

Q/ould negate the industry’s general support for this rulemaking. -

2. Flexibility.

Comment. An industry commenter believes that flexibility to manage GTCC waste using
other methods than 10 bFR Part 72 is in the best interest of public safety. The commenter
notes that GTCC waste has been approved, on a case-by-case basis, for disposal at licensed
LLW disposal facilities and believes this practice should be allowed to continue.

Response: This rulemaking concerns only the storage of GTCC waste. However, see
the response to comment numbers 15 and 17 for additional information regarding GTCC waste

disposal.

3. Definition of spent fuel and GTCC waste.

Comment. Two industry commenters believe the definition of GTCC waste should be
changed. One commenter believes it should be defined as spent fuel, as recommended in the
petition, and the other believes it should be defined as high-level waste. In either case, the
commenters believe this would simplify disposal.

Three commenters, including DOE and NEI, note that the definition of spent fuel includes

the special nuclear material, byproduct material, source material, and other radioactive materials
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proposed ruie is still in the beginning stages as the}e are significant decisions relating to A
technical, safety, and nerformance criteria yet to be made. The NRC should be soliciting
comments on an explicit proposal. The commenter also believes that the NRC is seeking a way

to make it fi nanc1ally more attractive for utilities to store GTCC waste after decommnssmmng i
ol A e L

ads ,
and, in part, to solicit information from DOE on its GTCC disposal policies. {}A /4 /'M! ; n AN {W)(w \,\
l’ i

“l"

Response: The Commission does not believe this mlemaking@e “prer"n
within the spirit or the letter of the Administrative Procedure Act."AThe proposed rule provnded a
a/ldf d.Ser u@?x" cTor é\( fhe ')\u’{’)u ‘rpfehq-n:\é ARG Deaat &A(rﬂﬂﬂ#ﬂ {kuf ool b }'\c l,rp
complete regulatory proposal/l\ -and-the-Commission-intended-this-to-be’the basis for the final rule.
—Fhe-questions-asked i tﬁE‘pmposed—Fule—we:e_addedio-ﬂne-tune—th&prepesaﬂJ We have
received and reviewed all comments and thus have gained the additional information needed to

hpnaize S Sindeamet oF Gatdaadons wak rude .

-de—the—ﬁne—tumng—feHhe—pmpusali" Through this process, the public has had an adequate

opportunity to respond.

Based on public comments, the Commission has developed the final rule which is quite
similar to the proposed rule. Changes made within the final rule clarify and correct inadvertent
errors within the proposed rule, but do not make any fundamental chahges in how the NRC
proposed to license the storage of reactor-related GTCC waste in the proposed rule. The final
rule addresses and responds to the issues raised by the commenters. The Commission does
not anticipate any further rulemaking on the storage of reactor-related GTCC waste unless;

(1) based on discussions with DOE and others, changes to the definition of GTCC waste are
made, or (2) DOE develops disposal criteria for GTCC waste that would require corresponding

changes.
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efficient ﬁtilization of canister volume. However, tﬁe commenter notes that, without a clear and
deﬁned position from DOE that they will accept commingled canisters, the utilities would take
significant risks to commingle. The casks may need to be opened and the wastév separated.
This could be a tremendous burden for decommissioned reactor licensees because they would
no longer have the necessary facilities and personnel to reopen the cask and repackage the
waste. However, one commenter noted that in DOE’s, “Viability Assessment of a Repository at
Yucca Mountain, Volume 2," dated December 1998,:that it is DOE’s design intention to open
packages of commercial spent fuel received at Yucca Mountain. Therefore, DOE cléariy has the
opportunity to segregate the GTCC waste with little impact upon operations. The commenter
also nbtes that commingling allows safer and more efficient managemer;t of GTCC waste. In
some cases, during the.ﬂrst 20 years or more after reactor shutdown, GTCC waste, on a weight
basis, can produce higher radiation doses than a spent fuel assembly. The GTCC waste could
be placed in the center of a container and surrounded by spent fuel bundles to provide

- additional shielding.

Response: In 10 CFR 72.3, other radioactive materials associated with fuel assemblies
are defined as spent fuel and storage within an ISFS! is the industry standard practice. These
non-fuel components associated with fuel assemblies were designed for use inside the
operating plant’s reactor vessel with no risk to.plant safety. The rule is not intended to change
the previous guidance given on the storage of non-fuel components such as control rod

74 elements, burnable poison rod assemblies, and thimble plugs. The NRC expectation is that
j[;;z ? @of components will be stored and disposed of as part of the spent fuel assembly

- packages. The NRC recognizes that some of these components, if removed from fuel

o

¢
T
“hmg

*\?"1.‘ = assemblies, could be classified as GTCC waste. The NRC's approachiis to consider these non-

fuel components as spent fuel and not as GTCC waste. The NRC believes that appropriate
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The NRC expects that, when DOE does provide diéposal criteria, the NRC will revise our
| regulations for storage‘ of GTCC waste to be consistent with DOE disposal requirements, if
necessary.

However, the NRC agrees that resin and plastic material should not be commingled with
spent fuel. Resins and plastic materials may contain organic compounds that may degrade
under the thermal and radiolytic conditions present inside a spent fuel storage cask. The
products of this decomposition may be corrosive andQOr flammable (both solids and gases). As
such, these decomposition products might adversely effect the integrity of the spent fuel
cladding. The NRC concludes, however, that resins and plastics,. that may be classified as
GTCC waste, can be safely stored at an ISFSI in a separate container as long as the material
has been solidified.

With respect to the comment that DOE intends to open paFkages at Yucca Mountain, the
NRC specifically requested additional information from DOE on /ttlzelf »currentv%ﬁmt; regards[
to disposal of GTCC waste. In response to the proposed rule, DOE did not provide the NRC the
information for the NRC to conclude that GTCC waste will be accepted for disposal at Yucca

Mountain if this site should be selected as a repository. Therefore, after disposal criteria have

been established by DOE, the NRC can revise its regulations and guidance, if necessary.

11. Question from the proposed rule: Should the storage of explosive, pyrophoric, combustible,
or chemically reactive GTCC waste be prohibited in either commingled or separate GTCC
casks? Or should storage be permitted if performance criteria can be established? If so, what
criteria should be used?

Comment: The one State commenter believes its comment to question 10 appiies to

questions 11 through 14; that is, to prohibit commingling. Also, if the waste is explosive,
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program that protects public health and safety. Bui the_questio'n here is whether such a
program can be established that would permit State regulation of all GTCC waste as a general
matter, no matter what the activity level, no matter how integrally related to reactor operation,
and no matter whether stored with spent fuel or not. It is certainly true, as one of the States
said, that the NRC has authority under section 274 of the AEA to take steps that help assure

that State programs are "compatible” with the NRC's own programs. Indeed, it is the NRC's

responsibility to work to assure such compatlblhty Nonetheless compatibitity.like safety is. ¥

\\\ \Aa-mfna'tety'nﬁrthe-maes—dorﬂggﬂnly the Agreement States can establish and maintain

Lane Drotechnon 8
7(, compatible programs. The NRC can only the degree of compatibility and /health and

safety, through the Integrated Materials Performance Evaluation Program, and take the steps

K ?/ Preteciion ok
necessary to enforce compatibility and health and safety where it is missing. \in the absence i

/

fof a wndesprefad and clear commltment on the part of the States to ensure compatlble regulation
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of the storage of/reactor-re!ated GTCC waste,. the NRC does not have a strong practlcal o |

_/
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justifi ca/tlpn for exerc:smg |ts dlscretlon i such a way as to permit States to exercise junsdlctlon [
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17. From the proposed rule: The NRC staff is not aware of any current Agreement State

license for the storage of reactor-related GTCC waste. Are there any such licenses within your
State or are you aware of any such Agreement State licenses?

Comment: Two States commented. lllinois reports that it does not have any reactor-
related GTCC waste under license. South Carolina reports that it allows temporary storage of
some approved GTCC waste from 10 CFR Part 50 licensees (less than 1 percent above
Class C limits) while awaiting disposal at its licensed Barnwell low-level waste facility. South
Carolina also licenses the partially decommissioned .Carolinas-\ﬁrginia Nuclear Power

44



GTCC waste. In fact, the NRC decommissioning rﬁle under 10 CFR Part 72 only requires the
applicant to propose and fund a decommissioning plan after removal of GTCC waste which may
never occur. The commenter notes that no EIS has e\)er been prepared on the transportation of
GTCC waste which may be long-lived and can contain millions of curies of radioactivity. The
commenter believes particular attention is needed for GTCC waste resins and an evaluation of
the hazard of an accident involving a long-duration fire. Resins contain water and plastic which
would evaporate and melt unlike activated metals. 'l:'he commenter believes NRC cannot rely on
RADTRAN, a transportation model, because GTCC waste resins are composed of elements that
RADTRAN does not address (2.g., ion exchange resins). Moreover, the NRC cannqt rely on an
EIS conducted for a site specific ISFSI that only addresses storage of spent fuel.

The State of Utéh also believes that NRC has not thought through issues related to
insurance requirements; liability for harm resulting from GTCC waste; and compiexities of waste
ownership. Utah maintains that a void will occur in insurance coverage for GTCC waste at an
away-from-reactor ISFSI; the generating facility would no longer cover that waste, and the Price@
Anderson Act would not cover transportation incidents to and from the ISFSI because GTCC
waste is not high level waste. Utah also notes as negatives that 10 CFR Part 72 faiis to require
on-site property insurance; multiple owners of the mix of GTCC waste at an away-from-reactor
ISFSI will complicate assigning liability and after decommissioning of a reactor site, the “deep-
pocket” utility ceases to be an “owner” thus shedding responsibility for the GTCC waste. Also,
the State expresses concern that after an accident, it may need to take action in order to protect
public heélth and safety, even though it lacks regulatory authority.

Response: The NRC disagrees with the comments. The comments generally stated
that the GTCC waste should not be shipped to an away-from-reactor ISFSI site due to lack of
analysis regarding transportation containers or the exposure level and the population at risk
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Commission discretionary authority to extend inderﬁnity coverage to activities undertaken by
three types of materiaIS licensees. Seé 42 U.8.C. and 42 U.S.C. 2210 a. Thus, the
Commission can indemnify away-from-reactor ISFSls in the event the Commission were to find
that the risks of offsite damage are so large as tp be uninsurable or that the public interest
requires it. Moreover, the Price Anderson Act does not restrict its coverage of reactor waste to
spent fuel. Thus, were the Commission to use its discretion to cover éway-from-reactor ISFSiIs,
all transportation to and from them would be covered: However, even lacking such a
discretionary designation, transportation of GTCC waste to the ISFSI would, in any event, be
covered by the generator’s Pricgt\nderson coverage. Likewise, if the final transportation were
to be to an indemnified facility, such’as a DOE facility, that transportation would be covered by
Pricgnderson. See e.é. Atomic Energy Act, § 170n(1)(B) and 42 U.S.Cl.j\r;xz(i {)CEB).

In addition, to address'any perceived problem from the multiplicity of customers, 10 CFR
Part 72 license conditions can require terms in service agregments by which customers woulid
retain title to the GTCC waste stored and allocation of liability would be made among them.
Where needed, additional financial assurances could be provided. Also, § 72.30's provisions for
“Financial assurance and recordkeeping for decommissiorﬁng” includes a requirement that the
decommissioning plan have a funding plan that contains information on how reasonable
assurance will be provided that funds will be available to decommission the ISFSI or MRS.

Finally, the State’s possible need in an emergency “to take action even though it is not
the regulator of the GTCC waste” is no different from the circumstance in an emergency
resulting from a nuclear power plant or other federally regulated-facility that uses radioactive

materials. There are like requirements imposed on the 10 CFR Part 72 licensee for notification

and requests for offsite assistance. See § 72.32. The Commissioh is confident that a
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i 5. The heading of Part 72 is revised to read as presented abeve:

6. The authority citation for Part 72 continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69, 81, 161, 182, 183, 184, 186, 187, 189, 68
Stat. 929, 930, 932, 933, 934, 935, 948, 953, 954, 955, as amended, sec. 234, 83 Stat. 444, as -
amended (42 U.S.C. 2071, 2073, 2077, 2092, 2093, 2095, 2099, 2111, 2201, 2232, 2233, 2234,
2236, 2237, 2238, 2282); sec. 274, Pub. L. 86-373, 73 Stat. 688, as amended (42 U.S.C. 2021);
sec. 201, as amended, 202, 206, 88 Stat. 1242, as amended, 1244, 1246 (42 U.S.C. 5841,
5842, 5846), Pub. L. 95 - 601, sec. 10, 92 Stat. 295 as amended by Pub. L. 102-486, sec 7902,
106 Stat. 3123 (42 U.S.C. 5851); sec. 102, Pub. L. 91-190, 83 Stat. (42 U.S.C. 4332); secs. 131,
132, 133, 135, 137, 141; Pub. L. 87-425, 96 Stat. 2229, 2230, 2232, 2241, sec. 148, Pub. L.
100-203, 101 Stat. 1330 - 235 (42 U.S.C. 10151, 10152, 10153, 10155, 10157, 10161, 10168).

Section 72.44(9) also issued under secs. 142(b) and 148(c), (d), Pub. L. 100-203, 101
Stat. 1330 - 232, 1330 - 236 (42 U.S.C. 10162(b), 10168(c), (d)). Section 72.46 also issuea
under sec. 189, 68 Stat. 935 (42 U.S.C. 2239); sec. 134, Pub. L. 97-425, 96 Stat. 2230 (42
U.S.C. 10154). Section 72.96(d) also issued under sec. 145(g), Pub. L. 100-203; 101 Stat. 1330
-235 (42 U.S.C. 10165(g)). Subpart J aiso issued under secs. 2(2), 2(15), 2(19), 117(a), 141(h),
Pub. L. 97-425, 86 Stat. 2202, 2203, 2204, 2222, 2244 (42 U.S.C. 10101, 10137(a), 10161(h)).
Subparts K and L are also issued under sec. 133, 98 Stat. 2230 (42 U.S.C. 10153) and sec.

218(a), 96 Stat. 2252 (42 U.S.C. 10198).
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Commissioner Merrifield’s Comments on SECY-01-0097

| approve the staff's recommendation to publish in the Federal Register the final rule for interim
storage of reactor-related greater than class C (GTCC) waste. While | am strongly supportive of
States’ rights and their responsibility to control issues within the State borders, | believe the
need for consistent regulatory control over this specific GTCC waste outweighs the States’ rights

in this case.

The paper as currently written emphasizes the efficiency of NRC maintaining regulatory control
over interim storage of GTCC waste. However, the Commission determined that this action
would also maintain a more stable and predicable regulatory environment. Therefore the
following paragraph should be inserted before the first full sentence on page 12.

The NRC requested Agreement State input on ways in which Agreement States, if
permitted to take jurisdiction over reactor-related GTCC waste, would ensure
consistency with a national regulatory scheme. Only two States responded to this
request. Though both States asserted that their programs would be compatible with
federal regulations, neither said that their programs would be identical. Indeed, one
state argued that each state program should be evaluated on its own. The States have
rightly pointed out that States have already developed regulatory programs for Class A,
B, C, and non-reactor GTCC waste that adequately protect health and safety. The issue,
however, is whether a regulatory scheme that would call for back and forth federal
jurisdiction over reactor-related GTCC waste, and multiple States’ jurisdiction over the
same waste in between, promotes a reasonably predictable and stable regulatory
environment. In our view, the better reading of the applicable statutes is that Congress’
clear intent to give reactor-related GTCC waste special treatment, expressed especially
in terms of federal responsibility for disposal of such waste, sets it apart from other waste
and calls for exclusive federal jurisdiction over the storage of reactor-related GTCC

waste.

In addition, the third paragraph on page 3 should be edited as follows: “...in order to treat GTCC
waste generated or used by commercial nticlear power plants in a manner similar to that for
spent fuel.”

The last full sentence on page 11 should also be edited as follows: “...disposal of GTCC waste,
is an inefficient approach;, that cot ‘to inconsistent regulation.”




