FARELLA BRAUN + MARTEL 1.+

NorMA G. FORMANEK
DIRECT Diat:  {415) 954.4497
Emal nfosmonek@fbm.com

August 3, 2001

50-215/525

Via Facsimile
The Parties on the Court’s Special Service List as of July 16, 2001

Re: PG&E Bankruptcy

Ladies and Gentlemen:

Attached please find the Order Denying the California ISO’s Motion to Modify Order
Directing Production of Documents.

Smcerely,

Norma G. Formanek

NGF:1

Attachment

- 15747\492459.1

FARELLA BRAUN + MARTEL ATTORMNEYS AT LAW RUSS BUILDING, 30TH FLOOR 235 MONTGOMERY STREET SAN FRANCISCO, CA 94104
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA

In re Bankruptcy Case
No. 01-30923DM
PACIFIC GAS & ELECTRIC COMPANY,

)

)

)

} Chapter 11
Debtor. )
)

ORDER DENYING MOTION BY INDEPENDENT SYSTEM
OPERATOR CORPORATION TO MODIFY ORDER
DIRECTING PRODUCTION OF DOCUMENTS

on July 31, and August 1, 2001, the court held telephonic
conferences with counsel for Ccalifornia Independent System
Operator Corporation (*I80"), pacific Gas and Blectric Company
{(*Debtor”) and several Market participants. The subject of the
conferences was the present refusal of IS0 to comply with this
court;s Ordexr Directing production Of Documents To 180/PX Market
participants pursuant. To Federal pankruptcy Rule 2004 And
Protective Ordexr Respecting confidentiality Of Documents (“Order”)
entered July 11, 2001, and ISO’s Motion ToO Modify Order Directing
production Of Documents To ISO/PX Market participants Pursuant To
Federal Bankruptcy Rule 2004 And Protective order Respecting

confidentiality Of Documents (“Motion”) originally set by IS0 for

hearing on August 30, 2001. In the course of the conferences the

-1-
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1| court agreed to hear the Motion on an expedited pasis, on August
2l 6, at 11:00 a.m.. with Market participants to file their

3 oppositions no later than 4-30 P.M. On august 3. Counsel for 180
4 1) also agsured the court that if the Motion were denied, 180 would

5l comply with the Order.

gince the conferences the court has had an opportunity to

6
7| read the Motion, along with the supporting Memorandum Of pPoints
8

and Authorities and the peclaration of Exric Hildebrandt. Degpite

te}

the representations of counsel for 180, there is nothing in the
10 || Motion gupporting her statements at the conferences to the effect
11 lthat 180 agreed tO the entry of the Order through a mistake or &
12‘ miscommunication petween ISO and its outside counsel. Nor is

13 | there any mention of any attorney-client privilege, e rheory not
14 | advanced in the Motion, but apparently promulgated by counsel for
15 lISO to counsel for Debtor and various Market Participants in-

16 | correspondence exchanged among them prior to the conference.

17 || Purtherxr, thexre is no factual showing to support any extraordinary

18 | circumstances that would justifying granting relief .}

19 Most jmportantly, the court believes that 180 has been less
20 )i than forthright with the court concerning its plea for relief from

21

22 1 The Motion is premised on Fed. R. Civ. P. 60 (b), made
applicable in bankruptcy by Fed. R. Bankr. P. 9024. Counsel’s
23 || only cited authority other than the rule itself is Kirwan V.
vandexrwerf (In re Kirwan), 164 F. 3d 1175, 1177-1178 (11th Cir.
24 1 1999) (affirming reconsideration of claim under liberal standards
of 11 U.S.C. § 502 (j) and Rule 3008, Fed. R. Bankr. P., aftexr
>5 | dgefault for failure to appear at hearing on objection to claim)
and Straw v. Brown, g6 F. 24 1167, 1172 (9th Cir. 1989)
26| (plaintiff must demonstrate vextraordinary circumstances” and
vhardship that cries out for the unusual remedy” of relief under
27l rule 60(b) (6)) - This is less than persuasive authority for the
I extraordinaxy circumstances 180 will have the court find present
28| on this recorad.

2-




08/02/01

16:17 FAX 415 468 Z327

T

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

gyou3/0u7

the Order. In 1s0’'s Memorandum Of points And Authorities 1its
counsel writes »[Tariff § 20.3.4 (b)) pexmits production of [the
allegedly'sensitive market data called for in Item J of the oxder]
in response to vadministrative oT judicial proceedings,’ put only
after notice to Market‘Participants and entry of appropriate
protective orders.” (IS0 Memorandum Of Points And Authorities p-
6, 1li. 4-6.) Neither 1380 noxr Mr. Hildebrandt saw fit to provide
the court with § 20.3.4(b) of the IS0 Tariff, and therefore the
court obtained that portion of the Tariff from the IS0 website.
Nowhere in the referenced section is there any mention of any kind
of an appropriate protective order. In fact, the cited
subparagraph of the Tariff states:

»1f the ISO is required by applicable laws OY regulations, oOF
in the course of administrative oT judicial proceedings, to
disclose information that is otherwise required TO be
obtained in confidence pursuant to this gsection 20.3, the IS0
may disclose such information; provided, however, that as
soon as 1S0O learns of the disclosure requirement and prior to
making such disclosure, the 150 shall notify any affected
Maxrket participant of the requirement and the terms thereof .
The Market Participant may. at_its sole discretion and own

1.1 se against the
disclosure requirements and the IS0 shall cooperate with such
affected Market Participant to the maximum extent practicable
to minimize the disclosure of the information consistent with
applicable law. The 18O shall cooperate with the affected
Market participant to obtain proprietary oI confidential
treatment of confidential information by the person to whom
such information is disclosed prior to any such disclosure.”
(Emphasis added.)

pefore the entxy of the Oxrder, numerous Market participants
not only were given notice of the request by Debtor toO obtain the
information, but they were given the opportunity to “minimize the
disclosure of information.” They participated in negotiations
that led to the entry of the Oorder, and not a single Market

participant has since challenged the order. Instead of

23
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1 | cooperating with those Market participants, 150 has now become
2 || their adversary. notwithstanding rhe cleax directive in its own

3 it Tariff gquoted above.

In view of the foregoing, the court is convinced that not

only is 180’s Motion without merit, but that to require a single

opposing the Motion would be 2a complete waste of time and money.

4

5

6 Market Participant to expend a single dollar in professional fees
7

B

gadly the time that has elapsed since the telephonic conferences

g |l and the concerns expressed by counsel for the Market participants,
10 || convince the court that thousands of dollars have probably been
11 || spent unnecessarily.
12 in order to avoid any continued expenditure of time oxr WONEY,
13 || the court orders as follows:

14 1. The hearing on the Motion 1s dropped from the court’s

15 Il calendar;

16 l 2. The Motion is denied in 1its entirety:

17 3. 18O is expected to comply with the Oxder immediately: and
18 a. No later than noon oOn August 3, 2001, counsel for 180 is

19|l to see that a copy of this order is forwarded by facsimile,

20 personal delivery OT e-mail to every party who received notice of
21 || the original Motion, and thereafter notice of the rescheduled

22 I motion, other than those Market participants whose counsel are

23 lbeing served with this Order directly by the court this date.?

24
25

26

- e —

27 2 The court regquests that any Market participant’s counsel
who know of other counsel preparing to defend the Motion advise
28 | such counsel of this ordexr as soon as possible.

4
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i This denial of the Motion 1is without prejudice to any party
2 to seek guch further relief as may be appropriate under the

3 circumstances.

4 | pated: August 2, 2001

. WW
talil

)
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Dennis Mon
United States RankruptCcy Judge
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1 1, the undersigned, 2a regularly appointed and qualified
clerk in the office of the Bankruptcy Judge of the United States
2 pankruptcCy court for the Northern pistrict of california, at San
Francisco, hereby certify:
3 ,
That I, in the performance of my duties as guch clerk,
4 gerved a CopY of the foregoingd document by placing said copy(ies)
in a postage paid envelope addressed to the person(s) hereinafter
5 1isted, by depositing said envelope in the U.S5. Mail, oxr by
placing said copy(ies) into an inter-office delivery receptacle
6 located in the Clerk’s office, OY by facsimile toO the facsimile
numbers 1isted below, at San Francisco, california, on the date
7 shown below.
.| |
\ Dated: August é&j 2001 .
’ Wit
10 Doroyhy A. Timo
11 Marty K. Courson, Esd. (via fax—415—217—5910)
Howard, Rice, Nemexovski, canady, Falk & Rabkin
12 Three Embarcadero Center, 7th F1l.
gan Francisco: CA 94111-4065
13
Robert Jay Moore, Esq. (via fax—213—629—5063)
14 Milbank, Tweed, Hadley & McCloy
601 S. Figueroa St., 30th Fl.
15 Los Angeles, CA 90017-5735
16 philip S- warden, Esd. (via fax—415—983—1200)
pillsbuxy Wwinthrop LLP
17 50 Fremont St.
P.0. BoX 7880
18 “San Francisco, CA 94120-7880
1Ql Adam A. Lewis, Es4. (via fax—415~268—7522)
‘ patricia S. Mar, Esq.
20 Morrison & Foerster LLP
425 Market St.
21 gan Francisco, CA 94105-2482
22 William Bates, 111, E=sqa- {(via fax—415—393—2286)
McCutchen, Doyle, Brown & Enersen, LLP
23 Three Embarcadero CtIX.
gan Francisco, CA 94111-4067
24
Daniel H. Reiss, Esd. (via fax—310—229—1244)
25 Levene, Neale, Bender, Rankin & Brill, LLP
1801 Avenue of the 5tars, gte. 1120
26 Los Angeles, CA 90067
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1 Norma G. Formanek, EsQ. (via fax-415-95
. Farella Braun & Martel LLP

2 235 Montgomery gt ., 30th Fl.

gan Francisco, CA 94104

geth A. Ribner, Esg. (via fax-B818-755-7
4 gimpson, Thatcher & Bartlett

10 Universal city Plaza, gte. 1850

5 Universal City, CcA 91608

6 stephen L. Johnson, Trial Atty. (via fa
office of the United States Trustee
7 250 Montgomery gt., Ste. 1000

San Francisco. CA 94104
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PROOF OF SERVICE

I, LouAnne, declare:

1 am a citizen of the United States and employed in San Franéisco County, Californa. I
am over the age of eighteen years and not a party to the within-entitled action. My business
address is Russ Building, 30th Floor, 235 Montgomery Street, San Francisco, California 94104.

On August 3, 2001, I served a copy of the ORDER DENYING MOTION BY
INDEPENDENT SYSTEM OPERATOR CORPORATION TO MODIFY ORDER DIRECTING
PRODUCTION OF DOCUMENTS on those parties shown on the Court’s Special Service List as
of July 16, 2001 via Facsimile by noon Pacific Time .

I further declare that I caused said Order to be served on those parties for whom we were
unable to determine facsimile information via U.S. Mail. Iam readily familiar with the firm's
practice of collection and processing correspondence for mailing. Under that practice it would be
deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid in the
ordinary course of business. I am aware that on motion of the party served, service is presumed
invalid if postal cancellation date or postage meter date is more than one day after date of deposit
for mailing in affidavit.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on August 3, 2001, at San Francisco, Califorma.

%QAOMAM_ MOMMJ/VL&

Lou e a amme.

Bankruptcy Case No. 01-30923DM
PROOQOF OF SERVICE
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Richard Blackstone Webber II

2507 Edgewater Drive

Orlando, FL 32804

[Counsel for Blue Cross and Blue Shield
of Flonda, Inc.]

Richard Hopp

14416 Victory Boulevard, Suite 108
Van Nuys, California 91401
[Richard Hopp in Propria Persona]

Robert S. Mueller, 11T

Jay R. Weill

Thomas MacKinson

160 Spear Street, Ninth Floor

San Francisco, California 94105

[Counsel for the United States of America]

Rock S. Koebbe
5356 North Cattail Way
Boise, ID 83703

Roi Chandy

Roi Chandy

Teachers Insurance and Annuity
Assoc. of America

730 Third Avenue

New York, NY 10017

Secretary of Treasury
15th & Pennsylvania Avenue
Washington, D.C. 20549

Sterling Koch

TransAlta Energy Marketing (U.S.) Inc.
Box 1900 Station "M"

110-12th Avenue, SW

Calgary, Alberta T2P 2MI

Thomas MacKinson

Internal Revenue Service
Small Business/Self-Employed Division

15747\492490.1

Region IV _

U.S. Nuclear Regulatory Commission
Ellis W. Mershoft

Regional Administrator

611 Ryan Plaza Drive, suite 400
Arlington, TX 76011-8064

Richard Purcell

Attn: Energy Supply
Conectiv

800 Kings Street

P.O. Box 231
Wilmington, DE 19899

Robert S. Mueller

Douglas K. Chang

Jocelyn Burton

450 Golden Gate Avenue, 10th Floor
San Francisco, California 94102
[Counsel for United States of America]

Roland Pfeifer

Office of the City Attorney
1500 Warburton Avenue
Santa Clara, California 95050

Sandra W. Lavigna

Sarah D. Moyed

Securities Exchange Commission
5670 Wilshire Blvd., 11th Fl.

Los Angeles, CA 90036

Sheryl Gussett

Reliant Energy, Inc.

1111 Louisiana, 43rd Floor
Houston, TX 77002

[Counsel for Reliant Energy, Inc.]

Tony O. Hemming
Texaco Legal Department
Texaco Legal Department
1111 Bagby Street
Houston, TX 77002

US Nuclear Regulatory Commission
Attn: Document Control Desk
Washington, DC 20555-0001
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1301 Clay Street, Room 1400-5
Qakland, California 94105
[Counsel for the United States of America]

US Bank - Corporate Trust Services Union Bank of Switzerland
Attn: LaDonna Morrison New York Branch
180 East Fifth St., 3rd Floor Attn: Paul Morrison
St. Paul, MN 55170 299 Park Avenue

New York, NY 10171
Victoria Lang
AT&T Corp

795 Folsom Street, 2nd Floor
San Francisco, California 94107

[Counsel for AT&T Corp]
Chevron USA Producton Co. Duane H. Nelsen
P.O. Box 840659 GWEF Power Systems Company
Dallas, TX 75284-0659 4300 Railroad Ave.

Pittsburgh, CA 94565-6006
Sempra Energy Trading Corp.
Tony Ferrajina

58 Commerce Drive
Stamford, CT 06902

15747\492490.1



