IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

GRAND CANYON TRUST, et al., * Case No. 2:98CV0803S
*
%*
Plaintiffs, *
V. *
*
GALE NORTON!, et al., *
*
Defendants, *
*
MOAB MILL RECLAMATION TRUST, *
*
*

Intervenors.

JOINT STIPULATION OF DISMISSAL

COME NOW, the Grand Canyon Trust, et al., the U.S. Fish and Wildlife Service, and the
Moab Mill Reclamation Trust, and respectfully request that the Court dismiss the instant action
without prejudice pursuant to Federal Rule of Civil Procedure 41(a)(2) for the following reasons:

1. The original action involved a challenge to the adequécy of the U.S. Fish and
Wildlife Service’s July 29, 1998 Final Biological Opinion for the Proposed Reclamation of the
Atlas Mill Tailings Site in Moab, Utah (“Biological Opinion™). As part of the requested relief,

the plaintiffs asked the Court to invalidate, or set aside, th¢ Biological Opinion.

! Pursuant to Federal Rule of Civil Procedure 25(d), the current Secretary of Interior is automatically substituted for
her predecessor, Bruce Babbitt.
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2. On April 25, 2000, the Fish and Wildlife Service requested that the Nuclear
Regulatory Commission reinitiate consultation based on new information. The Nuclear
Regulatory Commission declined to reinitiate consultation at that time.

3. In October 2000, after this case was fully briefed on summary judgment motions
but before the Court issued a ruling, the U.S. Congress enacted the Floyd D. Spence National
Defense Authorization Act for Fiscal Year 2001, Pub. Law. No. 106-398, section 3405, Title
XXX1v , 106™ Cong., 2™ Sess. (2000). That Act transfers responsibility for the Moab site from
the Nuclear Regulatory Commission to the Department of Energy after October 31, 2001.

4. Following enactment of the legislation, on December 7, 2000, the Fish and |
Wildlife Service again requested that the Nuclear Regulatory Commission reinitiate consultation
at the site because of the legislation; however, the Nuclear Regulatory Commission again
declined to reinitiate consultation.

5. On February 8, 2001, the Fish and Wildlife Service formally withdrew its
Biological Opinion, voiding the incidental take provisions in the Biological Opinion. See Letter
from R. Morgenweck to M. Weber (Feb. 8, 2001) (Exh. A).

6. Although the Court has never ruled on the merits of this case, because the
Biological Opinion has been withdrawn, there is no need for a ruling on the merits.

7. The parties agree that each party shall bear its own attorneys’ fees and costs.

For the foregoing reasons, the parties respectfully request that the Court dismiss this case

without prejudice pursuant to Federal Rule of Civil Procedure 41(a)(2).



Submitted this {__2(4 z day of July, 2001.
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Washington, D.C. 20044-7369

Attomney for Federal Defendant

Lty Lota b

Cullen Battle, # A0246

Fabian & Clendenin
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Washington, D.C. 20037
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CERTIFICATE OF SERVICE
I certify that on the 26th day of July, 2001, I served a true and accurate copy of the Joint

Stipulation of Dismissal upon the following individuals by U.S. mail, postage prepaid:

David C. Lashway . / W
Shaw Pittman 1/ /7 ’

2300 N St., N.-W.
Washington, D.C. 20037

Cullen Battle

Favian & Clendenin

215 S. State Street, Suite 1200
Salt Lake City, UT 84111

Gabrielle Sigel
Jennifer A. Burke
Jenner & Block
One IBM Plaza
330 N. Wabash
Chicago, IL. 60611

Adam Issenberg

United States Department of Justice
Environmental Division

P.O. Box 7369

Franklin Station

Washington, D.C. 20044-7369

Marjorie Nordlinger

United States Nuclear Regulatory Commission
Mailstop 015B18

Washington, D.C. 20555

Gina Guy

Steven M. Hoffman

Office of Regional Solicitor
Department of Interior

755 Parfet, #151

Lakewood, CO 80215



EXHIBIT A




HENID 00T W sioddng - uniq 1) same) 3,0 aamng amok o] )

"AI1GST {63t 0F PATIS MUIOOD LIVIL §,02081L13 S SO SUO ‘UOHENNILL

ot SUKNP 196330 UL tmmas pnoa uotutd) (eoSnI0tg (Wi oty 1 peaieiuos susuEmg
L Peteptau] ot se papiacad Aqiwsyrods senbo: tonennes (Ldy o 1np perees o
OA\ UCHMINEUOS JO UONSTIRIAL XY 1931562 MO POUUPUOINL PLE ‘Slwirottes mo poursidis
‘238301 #,oadwIoyy, SN B} FUOHUNUOS [K19A8s thim peaBesrp om ‘SsTiodsss g7 sum{ no ]

10V wajosdy panSarpug otn spun Amigwy

1v801 70 912 POTERIIN) 2O STTIEIN 018 91 2 IOM UOHTIN(OAL 3{W] PROM Satens o ‘palinonD -
DORBLITUIN: 31 1Nt DOTIS Puv woliwiinemas Supsniuiot Jo sstmisdosdde oth puw s Asacon
O3 IOGY MWD PENTES VOSRIOLL, N ‘SRLINE 041 20y (RUNOD ‘dosdiot], Aucpitry “ 1)
ULy 204301 ¢ UL PASTRS #31iS6L pre sUosend 20MIUE oM S¥I) Deseonibes LOISEIRINOS) o1yt ‘ssuodsa:
IR T1 0002 ‘5T ANl uo voneamaz to monber 7 dy 1o o) peprodsas soasets) aof Iy

PV 2oATY opRio[oD) o Futtars Jeres prnazl peprurNNoD WS Kifesons ey porsdonie unp
2081y 01 Supwior nopwuLIOful St O POREQ A DORENEI 37 10aMDAIING PNPNA UOKVEIV|ON
. 9t e 1T 0396007) SEROGRINAL 05114 4q PraY ale SIULL PN QYOS ST 26 s30T
SINLIu}y SOIMag ATy UO UDEMIRIUDO £ BORNS 1Y #8poeds posaiuepug srentules BoNsIIIOD

f
. Ksordoy wes[9n oth i peranbos om SIIAMS YOS M 08 SURL B U 0002 ‘5T fady ¥

. 29QOM I NI

1000-5550T 'O°Qq ‘vosutyrem

spamBeres pur Kayvg [S1008Y] 29190 O MO
0

sprvnSosvg pme Kiegeg ook feng Jo tomalg
10199531 ‘2960 '3 1SV

00z 8 g34

9390-FTLOR OPLIBIOD ‘Seatiect
LOR1-§TT09 CPLOIND PooAYIT] U (VPR Imatieg) Ly: @
L g e it SIST Yo 0O tend SW/SML
NOUYOOTAMIMLS SITWIAY DNITYN . S0 g 10

uoifey epsteid-nuxmon
EOIANES I ANV HS1

Jouaiuf otp jo Juswnuredaq SIS patun O

826-4  ¥00/200°d SOS-L  10O.VERIGY NWLlid RYMS=USJy  wopi:ip _8~|¢o|.n-u,




@

- Flb-Uﬂ-ZUUI J4:1dpm From=SHAW P! TTUAN 2024847601 T-3C8 5 103/004 F-598

Michae! F. Waber, Director : ' 2

ms@mbazzmmmuummueuuum:uum:mzs lener was not
responsive to tieir concerna, sud that the Commission would maks no desision with respect to
reinitistion until we sddrotasd, in detail, the iseuss raised by the trusteo.

On Decembar 7, 3000, we onice again requested the Commimsian reinitiste conaultstion due 1 the
profound and fundamental changes in the proposed remediation plan resulting from the passags
of the Floyd D. Spence Nstlonal Defise Authorization Act. That legislation requires that the
site be wmed over to the Depastment of Buesgy 110 later than 1 yaar after passage or October 30,
2001, In tha interim, the trustes is suthorized to andertaks ground water remadistion st ths Atlas
site. As notsd iv our Decamber request far relnitiation, any interim messure that is implemented
Teproeezits & madification to the existing site reclamation plan and affects listed specics as well as

i aritical habitat. Becauss intarim messures were not considered in the 1958 Final
Biological Opinion, rmlthdoa {s requirad.

In your December 20, mmummcmdachudumdﬁaucowummd
requested tha: we consult informally with the Commission. 'YOU also stated that the Fial and
WiMSmuhwmmhﬁulhpmnmmvdmwwmu
that any subsoquent formal consultation would anly delay site teclamation.

meswum:aumiumwmmuumomwmwm
complered. In this case, where & formal Biological Opinion ha been issuad, reinitiation (s the
only avenue w modify thas Opigion. In addition, whan we commented (October 12, 2000, latter
to Taby Wright) on the 6ix propnascd interim messures for reducing impasts to sndangered Ssh
near tho Atlas site, wa informed the wrustes’s sonsultant that reinitiation “msy be requiced
depending upon disturbance 10 o7 removal of tamarisk, water volume removed, fish anainment
potential and adverse modification ¢f the riverine fish habitar” In thas lener, we aiso noted mat
our camments wate submitted it the consext of the Enlibra process and subject to the psrameron
of the Enlibra agreement. It shiauld be noted that the Enlibra process does not in any way replace
roquired consultations between Faderal agencies ynder Section 7 of the Endangered Species Ac.

Therefore, your continued refiisal 1o reinitiats conmitation &s requested on severs) occasions by
w-luvuwmchmcebmmwiﬁhwwmwmm&m

dmwyzs 1998. mmmmmmmmwmumw
Opinion. The Blological Opinion is heroby withdrawn. Accordingly, the Commission is no

. longer exempred fom the Endangered Specios Act's prohibitions aginat taks through sctions
specified in the withdrawn 1998 Biclogical Opinion. Bxeept as exprassly provided below, any
mm@mm{ocmmw)m&uhdumkviowSonicn9of!hc
WSpmuaMmdpmmymb«hﬂwCommnmdmcmm
enforcament actian under Section 9,
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

GRAND CANYON TRUST, et al., * Case No. 2:98CV0803S
*
*
Plaintiffs, *
V. *
*
GALE NORTON, et al., *
*
Defendants, *
*
MOAB MILL RECLAMATION TRUST, *
%*
*

Intervenors.

ORDER

Having reviewed the parties’ Joint Stipulation of Dismissal and for good cause
shown, it is hereby ORDERED that this case shall be DISMISSED WITHOUT
PREJUDICE with each of the parties to bear its own fees and costs.

Dated this day of ,2001.

DAVID SAM
UNITED STATES DISTRICT COURT



