2000 Editorial Services (Press -, then TAB to
Request advance)

Contact 6%10“ K:Cq1;¥

‘ Office Nﬁﬁ
Telephone 415- (¢ 78 E-mail Mail
Stop

Doc type W | From: £ |(C)hairman, (E)DO, (O)ther?
(Lyetter/ (M) emo:

)( Comm paper IN/Bull/GL IR jmnzs Other
*

Pages /p In (ex 5/24 lz/l.(/@ Due ]2(5 COB
1:20p)
Doc number (if applicable; NUREG, SECY,
etc.)
Doc title F/\,,/;/;«—Jm/e A WW Wf/’w":"";
*Notes , LEVE] sp 2—
ASGND l’L[‘/ eprror Kkene our 2[5} tor2.5  REG 3.5 oT ]

Please double space everything you send to QTE (gquick turnaround
editing) and be as reasonable about your due date as your schedule
ermits.
P 2[4 3HS HIT S0

50
83§ — lolop ! ’gﬁ,

(2[5 4p ~F° Zs5



FOR: The Commissioners

FROM: William D. Travers

Executive Director for Operations

SUBJECT: PROPOSED RULE ON DECOMMISSIONING TRUST PROVISIONS

PURPOSE:

To request Commission approval to publish in the Federal Register a proposed rule on
F tmoter -

decommissioning gest/requirements. g
BACKGROUND:
The stalff %?zc;%tid a rulemaking plan (SEC-00-0002) to the Commission on\December v
30, 1999, }hatzdiscussed two ?.eﬁons—felaling-te—amenﬂin'g‘miciear-poweﬁeac(or » /"’::3
decommissioning trust provisions. Subsequently, in a February 9, 2000, staff N
requirements memorandum (SRM) to the Executive Director for Operations

anThhized

v

(Attachment 1), the Commission approved the staff\q proceedtﬂd with the rulemaking
plan wmepmwwmmew.@emsg 2o
Further, the Commission ghreetedlthe staff that “/(ny specific trust fund terms and
conditions necessary to protect the funds fully should be set out in the rule itself, not in
the regulatory guide. Sample language for trust agreements consistent with the terms

and conditions within the rule may be provided within the associated regulatory guide.”

The attached Federal Register notice (FRN) ,is~in9fespoﬁ/sE to the SRM. ' L/’/
A

DISCUSSION:
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Ly
The goal fefthis rulemaking is to establish broad and performance-based objectives

. and criterig’tfbor decommissioning{ Erust fund%\applicable to all power reactor licensees, , -
_\not only ‘hosezlicensees that ‘a\ré)transferring their licenses or have undergone or are
undergoing rate deregulation. The objectives and criteria will help ensure that all
licensees understand what trust provisions are acceptable to the NRC. NRC will not
formally review and approve trust agreements, butw#@ be informed o_f material changes
to trust agreements in biennial decommissioning fund status reports. The oversight
process is expected to become more predictable;‘{;énsistent;and—ebjeewd because the v
objectives and criteria for decommissioning trust funds will be codified. Similarly, the
 effectiveness and efficiency of NRC oversight will be enhanced because NRC will be

' able to reduce the burdens of addressing provisions of decommissioning trusts on a

| case-by-case basis. Licensees will be able to use a standard approach in developing

their decommissioning trust agreements.

The staff believes that decommissioning trust language can be enhanced to increase

assurance of the protection of public health and safety by requiring that the trustgf()‘l)/ b

(ke
(ensuw-thaf special care je-taked to safeguard the trust corpus from investment risks, o

(2) provide adequate information geneerning the trust to the NRC, (3)\and provide =~ 4
safeguards against improper payments from the trust. Further, the staff believes that
assurance can be enhanced by specifying essential terms and conditions of the

decommissioning trusts.



Gl be tninpetld o

'The proposed new section of 10 CFR 50.75 _)(tnco.tporateé,tﬁe criteria that have been v

The Commissioners | DhotY St ©

Concurrent with the issuance of the proposed rule, the staff will issue for comment(D@/; L
A
1106, “Proposed Revision 1 of Regulatory Guide 1.159, Assuring the Availability of

Funds for Decommissioning Nuclear Reactors.”

s am s’

A

( required as ;(condition of license transfer in connection with the sale of nuclear power  «~

funds. These-eriteda-addresssthe, foIIowmgltepreﬁ 7

A5

reactors mt-e—the—mgula—tew—terms—aﬁd/ conditions for reactor decommissioning trust <

A7 77 tenelilisn: one

~

_—

- The trust must be an external trust fund held in the United States,
established pursuant to a written agreement andenh an entity that is a </(
State or Federal government agency or whose operations are regulated

by a State or Federal agency.

/
- The trust agreement must(previdemat} rust investmenjs-are prohibitgd in

? .
securities or other obligatioﬁr of the reactor owner or its affiliates, 74

successors, or assigns.

- The trust agreement must previde-that lnvestment prohibited inany L~ ‘
entity owning one or more nuclear power plants, except for investments

tied to general market indices or non-nucleargsector mutual funds.
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—

The trust agreement must previde'that the agreement cannot be amended

i

in any material respect without 30-days prior written notific%&ied tothe .
NRC.

i

1

!

! -

! T M .
‘ - The trust agreement must previde that the trustee, investment advisor, or

|

|
?

anyone else directing investments made by the trust should adhere to a

“prudent investor” standard.
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‘ @
Q -
With-respectto-the proposedirevisions the Regulatory Guide 1.159, Rev. 1 (Task DG-__ |/
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~~——%__ The trust agreement must provide that no disbursements or payments for

)
|
|

the trust may be made by the trustee until the trustee has Pifsljgiven the

NRC 30-days prioqwritten notice, and that no disbursements or payments

from the trust may be madelif the trustee receives prior written notice of

objection from the NRC (other than payment of

G it

The person directing the investment of the funds js-prehibited-frem

& . — o TR
engagpg)the licensee or its affiliates or subsidiaries as jnvestment -

manager for the funds or trem’accep}inﬁ day-to-day management *~ '
direction of the funds’ investments or direction on individual investments

by the funds from the licensee or its affiliates or subsidiaries.

utine administrative -
v

&

A
1003 K %e staff prepared the following revisions, ameng-ethers:
A

t
'

L}

. d ' -
Y,\/‘r\)lncorporatesf, material from NUREG%FHS??, Rev. 1, “Standard Review

Plan on Power Reactor Licensee Financial Qualification and
» - » - . t 3 . -
Decommissioning Financial Assurance’ that provideg criteria for
- —~

determining the meaning of phe-&efmé “acceptable to NRC,” “under the

administrative control of the licensee,” and other terms used-in-the’ \/

Y

I’d

Vv
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v’
,‘“'v_//ﬁpecunem—mgulaﬁeﬂejthat are currently not defined in the R’egulatory

/ B
\ L
;Z/Lude. .

@ Develop$ a list of trust provisions, based on the model trust language
| gemamed)ln Regulatory Guide 1. 159 fhat—rdenuﬂes—key-p#e\ﬂsmns-m-th&
moﬁél‘languagdthatw&ot described in the text of the
| =d
(Ffegulatory ga/wde The NRC has-alse-provided )gxp|apat|ens-ef thesef{ éf[
provisions. A
“, K zt( of
! & Provldes)zkpla'naﬁens’or defin'ﬂ-ieﬁs-ef’other terms and conditions such as v’
i * o
" “subsidiaries,” “affiliates,” "successors y “aSS|gns » dnd-similarterms. 4 v
§ . 2 '\ ed_ . . M . . f/
i (erddmsn—an’ pra/Ln types of investments tied to ¥
§ market indices or nor@_nuclear mutual funds that-witHbe-acceptabic. /
|
|
L3

©ed
Mdeé&plépaﬁea—ef-what-@ike&y-m-sonsmu@a “material” change or i/

i amendment to the trust instrument.

o |
& P—rewdeé xplaﬁn%hens—ef certain concepts .
l For example, the current P(egulatory @uide suggests that licensees '

“should” ensure that trust funds meet certain requirements, such as

. /
effectlveness under ﬁeﬂmen{State trust law. This ma*be’confusmgie» /\[;) 3 A

Ilcenseesz;\ who believe that trusts must be legally effective.

6
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ol L
Explaing the intent and effect of crossdeferences to other sources of
A _ e
authority, such asAlnternaI Revenue Service,(FERC} and State
e '

rWts. In some cases, the current F4egulatory @uide suggests that
trust funds that meet the requirements of these other sources of authority

will be acceptable to NRC. The

e
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/,/—/re—vised guidance explains that compliance with these other sources of
authority will be acceptable)(within the scope of the topic thetthey address £
(e.g., investment criteria or amount of annual payment into the trust
fund), but are not measures of the overall acceptability of the trust
instrument to NRC. In some cases, compliance with these requirements
will not %esuﬁicieﬁ{},(by itself, t)ﬁ constitute acceptability to tl')é NRC. V/}

C‘SCWQ

FS Provides a clear and consistent description of the investment guidelines
Fer

pemnenﬁo‘decommissioning trust funds. Current references in the

e e et T

B/egulatory G/uide to State law, FERC requirements, and other standards
ol ous, . ,
M"{appeaﬂe—ezeafe’ som%’\ambigum‘(eenceming the precise-limits-of-the v

COORDINATION:

The Offices of Nuclear Reactor Regulation, Nuclear Regulatory Research,
Enforcement, Administration, Nuclear Materials Safety and Safeguards, and
Information Resources Management have concurred in the issuance of this proposed

rulemaking, The Office of the General Counsel has no legal objection to this paper.

RECOMMENDATION:
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That the Commission:

Approve the notice of proposed rulemaking for publication (Attachment 2).

Certify that this rule, if promulgated, will not have a negative economic impact on

a substantial number of small entities in order to satisfy requirements of the

Regulatory Flexibility Act, 5 U. S.C. 605(b).3. v

well

wth 7
The rulemaking \woutd be published in the Federal Register fova

L
75-day public comment period;)

2.

A draft regulatory analysis will be available in the Public Document -

Room (Attachment 3);)

3. A draft of Regulatory Guide 1.159, Rev. 1, “Assuring the Availability

of Funds for Decommissioning Nuclear Reactors” will be available
for public comment (Attachment 4))

»\’.
Li‘

4, The Chief Counsel for Advocacy of the Small Business

s pmienrre A
e e

Administration will be informed of the certification regarding
{
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Grges

r " economic impact on small entities and the reasons for lt,\as L
J
required by the Regulatory Flexibility Act.
,’tﬂ(“ 5. Copies of the Federal Register notice of proposed rulemaking will v

be distributed to all affected Commission licensees. The notice will
be sent to other interested parties upon request.

6. A public announcement will be issued (Attachment 5@ e

7. The appropriate Congressional committees will be informed@éne{ L

8. This proposed rule amends information collection requirements that
are subject to the Paperwork Reduction Act of 1995 (44 U.S.C.

3501 et seq.). This rule is being sent to the Office of Management

and Budget for review and approval of the paperwork requirements.

———
William D. Travers
Executive Director
for Operations
Attachments: As stated (5)

10
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economic impact on small entities and the reasons for it as required by
the Regulatory Flexibility Act.

Copies of the Federal Register notice of proposed rulemaking will be
distributed to all affected Commission licensees. The notice will be sent
to other interested parties upon request.

A public announcement will be issued (Attachment 5);

The appropriate Congressional committees will be informed; and

This proposed rule amends information collection requirements that are

subject to the Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.).

This rule is being sent to the Office of Management and Budget for
review and approval of the paperwork requirements.

William D. Travers
Executive Director
for Operations

Attachments: As stated (5)
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