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NUCLEAR REGULATORY COMMISSION USDERC

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
1)1 JUL 24 A9:48

In the Matter of: ) Docket No. 72-22-ISFSI OFFICU .-V SECrRETAR(
) RULEV> tivKiK;NGS AND

PRIVATE FUEL STORAGE, LLC ) ASLBP No. 97-732-02-ISFSI ADJUDICA II ONS STAFF
(Independent Spent Fuel )
Storage Installation) ) July, 19, 2001

STATE OF UTAH'S OPPOSITION TO APPLICANT'S MOTION
FOR SUMMARY DISPOSITION OF

UTAH CONTENTION DD - ECOLOGY AND SPECIES

The State of Utah opposes the Applicant's June 29, 2001 Motion for Summary

Disposition of Utah Contention DD -Ecology and Species ("Applicant's Motion") on the

grounds that there are genuine disputes regarding material facts and therefore that the

Applicant is not entitled to summary disposition. The State's opposition is supported by a

Statement of Material Facts in Dispute ("Utah Facts") and by the Declaration of Dr. Frank

P. Howe (July 19, 2001) ("Howe Dec.," attached hereto as Exhibit 1).

PROCEDURAL BACKGROUND

At the time PFS filed its license application in 1997, the only environmental

document supporting the PFS license application was the Applicant's Environmental Report

("ER"). The State challenged the adequacy of the ER's discussion of the impacts on ecology

and species. As admitted by the Board, the contention states:

The Applicant has failed to adequately assess the potential impacts and
effects from the construction, operation and decommissioning of the ISFSI
and the transportation of spent fuel on the ecology and species in the region
as required by 10 CF.R. S 72.100(b) and 72.108 and NEPA in that:
1. The License Application fails to address all possible impacts

on federally endangered or threatened species, specifically
peregrine falcons nesting on the Timpie Springs Waterfowl
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Management Area.
2. The License Application fails to include information on

pocket gopher mounds which may be impacted by the
proposal.

3. The License Application has not adequately identified plant species
that are adversely impacted or adequately assessed the impact on
those identified, specifically the impact on two "high interest" plants,
Pohl's milkvetch and small spring parsley.

4. The License Application does not identify, nor assess the adverse
impacts on, the private domestic animal (livestock) or the domestic
plant (farm produce) species in the area.

LBP-98-7, 47 NRC 142, 204-205, 4ffd on cxrgnxmd, CLI-98-13, 48 NRC 26 (1998), and

LBP-98-10, 47 NRC 288, 296 (1998).

The State has reviewed the pleadings, motion, and supporting evidence for issues

relative to the impacts on Skull Valley Pocket Gophers, Pohl's milkvetch, Small Spring

Parsley, livestock and produce (Applicant's Motion, parts III B through D, at pp. 12 through

15), and will not be filing responses to those portions of Applicant's Motion.

ARGUMENT

I. THE APPLICANT HAS FAILED TO SHOW THAT IT IS ENTITLED TO
SUMMARY DISPOSITION OF CONTENTION UTAH DD AS A
MATTER OF LAW.

A. Standard of Review

Pursuant to 10 CFR S 2.749(d), a partyis entitled to summary disposition if "there is

no genuine issue as to any material fact" and the party "is entitled to a decision as a matter of

law." The burden of proving entitlement to summary disposition is on the movant.'

' Advanced Medical Systems. Inc. (One Factory Row, Geneva, Ohio 44041), CLI-93-
22, 38 NRC 98, 102 (1993). See also Cleveland Electric Illuminating Co (PerryNuclear
Power Plant, Units 1 and 2) ALAB-443, 6 NRC 741, 755 (1977): "[S]umnnarydisposition is
a harsh remedy. It deprives the opposing litigant of the right to cross-examine the witness,
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Because the burden of proof is on the proponent, "the evidence submitted must be

construed in favor of the party in opposition thereto, who receives the benefit of any

favorable inferences that can be drawn." 2 Furthermore, if there is any possibilitythat a

litigable issue of fact exists or any doubt as to whether the parties should be permitted or

required to proceed further, the motion must be denied.3

B. There Are Genuine Material Facts in Dispute Relative to the Applicant's
Analysis of the Impacts of PFS Activities on the Peregrine Falcon

The State acknowledges that the Applicant's Motion does improve the record by

providing important new information about the impacts of the Applicant's activities on the

peregrine falcons at the Timpie Springs Wildlife Management Area. However there are

some areas relative to those impacts that must still be addressed for an adequate assessment.

The Applicant's expert witness, Dr. Clayton White, has concluded that the Timpie

Springs peregrine falcons will be unaffected by increased traffic or habitat loss related to

PFS's construction or operation activities, largely because they forage primnarilyin the Timpie

Springs Wildlife Management area itself. This analysis fails to take into consideration the

which is perhaps at the very essence of an adjudicatory hearing. In such circumstances --
even in administrative proceedings where the rules of evidence may be relaxed -- it is
important that a movant for summary disposition be required to hew strictly to the line set
out by our Rules of Practice."

2 Sequoyah Fuels Corp. and General Atomics Corp. (Gore, Oklahoma Site
Decontamination and Decommissioning Funding), LBP-94-17, 39 NRC 359, 361, ajfd CLI-
94-11, 40 NRC 55 (1994).

3 General Electric Co. (GE Morris Operation Spent Fuel Storage Facility, LBP-82-
14, 15 NRC 530, 532 (1982).
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changing conditions at Timpie Springs.

Fluctuations in the levels of the Great Salt Lake are common. See Deposition

Transcript of State Witness Solomon, Utah Contention W - NEPA Flooding at Rowley

Junction at 38-39, attached hereto as Exhibit 2; see also Deposition Transcript of State

Witness Cole, Utah Contention W - NEPA Flooding at RowleyJunction at 5- 10, and 29-

30, attached hereto as Exhibit 3. Falling Lake levels and rising Lake levels both result in the

loss of wetlands habitat around the Lake. When habitat is lost, populations of shorebirds

and ducks in wetlands areas around the Lake decrease or are displaced. New wetlands

further inland - closer to the freeway- can also be created by rising Lake levels, with

populations of shorebirds displaced by the rising levels utilizing the new habitat.4 See Utah

Facts 1¶ 1 and 5, and Declaration of Frank P. Howe, Exhibit 1 ("Howe Dec.), ¶¶ 9, 12.

The impact of this change in conditions should change Applicant's analyses. When

Great Salt Lake levels change again, the Timpie Springs peregrine falcons will adjust their

foraging patterns, with increasing reliance on either their normal shorebird and duck prey

species, now located further inland at existing or newly created wetlands, or upon upland

prey species such as mourning doves, Western meadowlarks and, to a lesser extent, horned

larks, sage thrashers, and lark sparrows. Dr. White's assumption that the peregrine falcons

will seldom forage anywhere but the Timpie Springs Wildlife Management Area ("WMA")

would no longer apply. See Utah Facts e¶ 2 and 5, and Howe Dec. I 10.

4 Exhibit 5 to Dr. White's Declaration clearly shows wetland habitat on both sides
of the freeway under present conditions. These wetlands would become an increasingly
important foraging area for the peregrine falcon with the loss of habitat in the Timpie
Springs WMA. See Howe Dec. ¶ 12.
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Because they will be foraging further inland under these conditions, peregrine

falcons will be foraging closer to the freeway than assumed in the Applicant's analysis. They

will therefore have an increased risk of vehicle collision that has not been analyzed in the

DEIS or bythe Applicant. See Utah Facts ¶¶ 4, 6, and 11, and Howe Dec. 11 10, 11, 13, 14,

and 16.

Changing conditions of the Great Salt Lake would also make the Timpie Springs

peregrine falcons increasingly vulnerable to loss of habitat due to wildfire. In the event

Applicant's activities, including increased rail traffic in the area, cause wildfires, shrub-steppe

habitat in the vicinity of the Timpie Springs WMA would be vulnerable. If Lake conditions

had resulted in increased reliance by the peregrine falcons on upland or inland prey, that loss

of habitat could be a threat to the falcons. Again, this impact is not discussed in the DEIS

or by the Applicant. See Utah Facts X¶ 7 and 12, and Howe Dec. ¶ 17.

Finally, the State believes the Applicant is too optimistic in its analysis of the impacts

on the peregrine falcon of disturbance related to its activities. The peregrine falcons at

Timpie Springs have not had as much breeding success as other birds in similar breeding

towers around the Great Salt Lake. It is reasonable to infer that the disturbance from the

nearby salt processing plant may be hindering that success. If that is the case, additional

nearby disturbances from Applicant's activities could have a significant impact, another

impact that has not been evaluated bythe DEIS or the Applicant. See Utah Facts ¶¶ 8, 9, 10,

and Howe Dec. m¶ 18-19.
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CONCLUSION

For the reasons stated above, PFS is not entitled to Summary Disposition and the

State requests the Board to set this matter for hearing.

DATED this 19th day of July, 2001.

Respe ubritted ,

Deme Chancello, sistant Attorney General
Fred G Nelson, Assistant Attorney General
Connie Nakahara, Special Assistant Attorney General
Diane Curran, Special Assistant Attorney General
Laura Lockhart, Assistant Attorney General
Attorneys for State of Utah
Utah Attorney General's Office
160 East 300 South, 5th Floor, P.O. Box 140873
Salt Lake City, UJT 84114-0873
Telephone: (801) 366-0286, Fax: (801) 366-0292
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of: ) Docket No. 72-22-ISFSI

PRIVATE FUEL STORAGE, LLC ) ASLBP No. 97-732-02-ISFSI
(Independent Spent Fuel )

Storage Installation) ) July 19, 2001

STATE OF UTAH'S STATEMENT
OF DISPUTED AND RELEVANT MATERIAL FACTS

In support of its Response to PFS's Motion for Summary Disposition of Utah

Contention DD, the State submits this Statement of Disputed and Relevant Material Facts.

1. Fluctuations in the levels of the Great Salt Lake are common and can result
in decreased suitability of habitat within the Timpie Springs WMA and a
corresponding decrease in the shorebird and duck populations. Howe Dec. ¶
9; see Deposition Transcript of State Witness Solomon, Utah Contention W -
NEPA: Flooding at RowleyJunction at 38-39, included as Exhibit 2; see a/so
Deposition of State Witness Cole, Utah Contention W - NEPA. Flooding at
RowleyJunction at 5- 10, and 29-30, included as Exhibit 3.

2. The Timpie Springs WMA peregrine falcons' preference for foraging on
Timpie Springs WMA shorebirds and ducks would decrease or be eliminated
if there is a significant decrease in the shorebird and duck populations as a
result of lake level fluctuations. Peregrines would then have an increased
reliance on upland prey species such as the mourning dove, Western
meadowlark and, to a lesser extent, homed lark, sage thrasher, and lark
sparrow. Howe Dec. ¶10.

3. An increased reliance on upland prey species would in turn mean that loss of
upland prey habitat within 8-10 miles of the Timpie Springs WMA peregrine
nest would be detrimental to the foraging success of those birds. Even loss
of habitat within 18-20 miles could have an impact. Howe Dec. I 10.

4. Vehicle impacts can be a significant source of mortality for peregrine falcons.
Howe Dec. ¶ 11.



5. Changing levels of the Great Salt Lake would result in peregrine prey species
moving to wetlands further inland. Howe Dec. 1 12.

6. Increased reliance on upland and inland prey would also increase the
likelihood that peregrines would be foraging in the vicinity of the freeway.
Howe Dec. ¶ 13.

7. In the event Applicant's activities, including increased rail traffic in the area,
cause increased wildfires, shrub-steppe habitat in the vicinity of the Timpie
Springs WMA would be vulnerable. If other conditions have resulted in
increased reliance by the peregrine falcon on upland prey, that loss of habitat
could be a threat to the Timpie Springs peregrine falcons. Howe Dec. ¶ 17.

8. Recovery of peregrine falcon populations around GSL is much slower than
in other parts of Utah; the GSL birds belong to a population that has not
recovered at a rate similar to other western populations.

9. Breeding failure by the peregrine falcon at the Timpie Springs WMAA
breeding tower may indicate a susceptibility to disturbances, such as those
from the salt processing plant. It is reasonable to infer that additional nearby
disturbances would be likely to make this already vulnerable site less
attractive as a breeding site.

10. The State disputes PFS Material Fact ¶ 11, which indicates that the Timpie
Springs WMA peregrine falcons have acclimatized to the vehicular and
human foot traffic. The breeding success rate for the peregrine falcons is
lower than that for other pairs similarly situated. Howe Dec. 1 19.

11. The State disputes PFS Material Facts ¶¶ 12, 13, 15, 16, 18, 21, 23, and 24,
which discuss potential threats to the peregrine falcons related to increases in
traffic. The Applicant has not analyzed the potential impact of changes in
the Great Salt Lake levels, which would tend to encourage increased foraging
by peregrine falcons upland and inland. Howe Dec. ¶¶ 8 through 16.

12. The State disputes PFS Material Fact ¶ 30, which discusses potential threats
to the peregrine falcons related to wildfire. The Applicant has not analyzed
the potential impact of changes in the Great Salt Lake levels, which would
tend to encourage increased foraging by peregrine falcons upland and inland.
Howe Dec. ¶ 17.

2



CERTIFICATE OF SERVICE

I hereby certifythat a copy of STATE OF UTAH'S RESPONSE TO

APPLICANTS MOTION FOR SUMMARY DISPOSITION OF UTAH CONTENTION

DD - ECOLOGY AND SPECIES was served on the persons listed below by electronic

mail (unless otherwise noted) with conforming copies by United States mail first class, this

July 19, 2001:

Rulemaking & Adjudication Staff
Secretary of the Commission
U S. Nuclear Regulatory Commission
Washington D.C 20555
E-mail: hearingdocket~nrc.gov
(otig#d and teo cps)

G. Paul Bollwerk, III, Chairman
Administrative Judge
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: gpb~nrc.gov

Dr. Jerry R Kline
Administrative Judge
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: jrk2@nrc.gov
E-Mail: kjerrj&erols.com

Dr. Peter S. Lam
Administrative Judge
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: psl@nrc.gov

Sherwin E. Turk, Esq.
Catherine L. Marco, Esq.
Office of the General Counsel

Mail Stop - 0-15 B18
U.S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: set~nrc.gov
E-Mail: clhnnrc.gov
E-Mail: pfscase~nrc.gov

JayE. Silberg, Esq.
Ernest L. Blake, Jr., Esq.
Paul A. Gaukler, Esq.
Shaw Pittman
2300 N Street, N. W.
Washington, DC 20037- 8007
E-Mail: Jay_Silberg shawpittman.com
E-Mail: ernest blaketshawpittman.com
E-Mail: paulgauklerishawpittman.com

John Paul Kennedy, Sr., Esq.
1385 Yale Avenue
Salt Lake City, Utah 84105
E-Mail: johnakennedys.org

Joro Walker, Esq.
Land and Water Fund of the Rockies
1473 South 1100 East, Suite F
Salt Lake City, Utah 84105
E-Mail: joro61linconnect.com
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Danny Quintana, Esq.
Danny Quintana & Associates, P.C.
68 South Main Street, Suite 600
Salt Lake Cty, Utah 84101
E-Mail: quintana~xmission.com

James MX Cutchin
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C 20555-0001
E-Mail: jmc3@nrc.gov
(dariccoy l)

Samuel E. Shepley, Esq.
Steadman & Shepley, LC
550 South 300 West
Payson, Utah 84651-2808
E-Mail: Steadman&Shepley<usa.com
slawfirm hotmail.com
DuncanSteadman mail.com

Office of the Commission Appellate
Adjudication

Mail Stop: 014-G-15
U. S. Nuclear Regulatory Commission
Washington, DC 20555

Denise Chancellor
Assistant Attorney General
State of Utah
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE TEE ATOMIC SAFETY AND LICENSING BOARD

)
In the Matter of ) Docket No. 72-22-ISFSI

)
PRIVATE FUEL STORAGE, LLC ) ASLBP No. 97-732-02-ISFSI
(Independent Spent Fuel )
Storage Installation) ) July 19, 2001

DECLARATION OF FRANK P. HOWE, PHD, IN SUPPORT OF UTAH'S
RESPONSE TO SUMMARY DISPOSITION OF CONTENTION UTAH DD

I, Frank P. Howe, hereby declare under penalty of perjury and pursuant to 28 USC 5
1746, as follows:

I am the Nongame Avian Program Coordinator for the Utah Division of Wildlife
Resources, Department of Natural Resources, and have held that position for eight
years. My responsibilities include the development and implementation of a
statewide program to manage and conserve native, nongame bird species and their
habitats, and habitat monitoring programs for rare and endangered species,
neotropical migrants, and resident birds. I am the primary state contact for all issues
dealing with federally listed bird species. I also conduct federal certification
workshops for endangered species surveyors, and am a member of the Mexican
Spotted Owl recovery team. Additional responsibilities include representing the state
in creation of interagency Northern Goshawk Conservation Strategy, compiling the
State Sensitive Species List; formulating and administering contracts for research on
sensitive bird species; creating and teaching professional workshops on avian
population monitoring, bird identification, songbird management, raptor
management, and endangered species management; conducting guest lectures at
Utah State University, University of Utah, and Southern Utah University on avian
community and habitat management, and public outreach workshops on bird
conservation, identification, and feeding; as well as many other duties.

2. I am also an Associate Biology Professor at Westminster College of Salt Lake City,
Utah, from 1999 to the present. In this position, I conduct classroom and
field/laboratory instruction in undergraduate biology for a course which emphasizes
general biology and ecology research and application in the context of environmental
science.
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3. I earned myPh.D. from Colorado State Igniversityin Wildlife Biologyin 1993, my
MS from South Dakota State University j iEldlife Science in 1986, and myBA
from St. Cloud State University in .iolo and Anthropology in 1982.

4. I have authored orco-a I4  "Lk4ber of technical ornithological publications
and reports. See my attached resume publications list for more information.

5. On March 19, 2001, I was named the State of Utah's expert witness on Contention
Utah DD, and was deposed by the Applicant on April 24, 2001.

6. I am familiar with applicable portions of Private Fuel Storage, L.L.G's ("PFS's")
Environmental Report in this proceeding, and updates thereto; the applicable PFS
responses to NRCs Requests for Additional Information; relevant documents
produced byPFS during discovery- the NRC Staff's SaeryE uduation Repa' dated
September 29, 2000; and the DraftEnri wnnta Iiaa Staten"'nr for the Consruction a nd
Operati of an Indeperket Spent Fuel Storage Irastaltio on nbe Reservtin bthe Skull
Valy Band of Goshte Indiais and beRelated Transpoatn Facity i Tooele &mt Utah,
NUREG-1714 dated June 2000.

7. I have reviewed the Applicant's June 29, 2001 Motion for Summary Disposition of
Utah Contention DD - Ecology and Species, as well the Applicant's Statement of
Material Facts on Which No Genuine Dispute Exists and all attachments thereto. I
provide this declaration in support of the State of Utah's Response the PFS's Motion
for Summary Disposition. The following statements in this declaration are based on
my experience, training, and best professional judgment.

8. Shrub-steppe habitats support a number of important peregrine falcon prey species,
including mourning doves, Western meadowlarks, and, to a lesser extent, horned
lark, sage thrashers, lark sparrows. See Applicant's Motion, White Dec. (Exh. B) ¶
16.

9. Fluctuations in the levels of the Great Salt Lake ("GSL") are common. Increases in
GSL levels can result in decreased suitability of habitat within the Timpie Springs
Wildlife Management Area ("WMA") as a result of increased water salinity.
Decreased suitability of habitat will result in a decrease in the shorebird and duck
populations.

10. Although the Timpie Springs WMIA peregrine falcons are likely to prefer foraging on
Timpie Springs WMA shorebirds and ducks under current conditions, that
preference would decrease or be eliminated if there is a significant decrease in the
shorebird and duck populations as a result of lake level fluctuations. Peregrines
would then have an increased reliance on upland prey species such as the mourning
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dove, homed lark sage thrasher, lark sparrow, and Western meadowlark An
increased reliance on upland prey species would in turn mean that loss of upland
prey habitat within 8-10 miles of the Timpie Springs WMA peregrine nest would be
detrimental to the foraging success of those birds. Even loss of habitat within 18-20
miles could have an impact.

11. Vehicle impacts can be a significant source of mortality for peregrine falcons. See
White Dec. ¶l 21 and 22.

12. Exhibit 5 to White's Declaration clearly shows wetland habitat on both sides of the
freeway. Further, as discussed above, fluctuations in the GSL level are common and
can make habitat within Timpie Springs WMA much less suitable for shorebirds and
ducks. Low lake levels reduce the amount of wetland habitat and thus shorebird and
duck populations in the Timpie Springs area. High lake levels also reduce wetland
habitats in the Timpie Springs area but create wetland habitats farther inland, closer
to the freeway and proposed rail corridor. Thus, shorebirds and ducks which now
congregate in the Timpie Springs area would congregate in areas farther from the
current nest site.

13. Increased reliance on upland prey, as described in paragraph 10 above, would also
increase the likelihood that peregrines would be foraging in the vicinity of the
freeway.

14. Information about mortality to peregrine falcons from vehicle strikes in urban areas
(White Dec. ¶ 22) is not directly applicable to the situation facing the Timpie Springs
WMA peregrine falcons. Vehicles in urban areas travel much more slowly than
vehicles on the freeway near Timpie Springs, where the speed limit is 75 miles per
hour.

15. I have seen dead shorebirds along freeways in many locations, although I have not
quantified road-kill in the immediate vicinity of the PFS project.

16. For these reasons, I conclude that increases in traffic, including traffic related to the
construction and operation of the PFS facility, would result in increased risks of
mortality from vehicle strikes, both for the peregrine falcon and its prey species.

17. In the event Applicant's activities, including increased rail traffic in the area, cause
increased wildfires, shrub-steppe habitat in the vicinity of the Timpie Springs WMA
would be vulnerable. If other conditions have resulted in increased reliance by the
peregrine falcon on upland prey, as described in paragraph 10 above, that loss of
habitat could be a threat to the Timpie Springs peregrine falcons.

18. Recovery of peregrine falcon populations around GSL is much slower than in other
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parts of Utah; the GSL birds belong to a population that has not recovered at a rate
similar to other western populations.

19. As indicated by Dr. White, peregrines have not bred at the facility for four of the 13
years, which corresponds to over 30% of the breeding seasons. This is a significantly
higher rate of failure for this nesting tower than for similar towers around the Great
Salt Lake and indicates that this site is more vulnerable than other GSL sites; many
of those other towers have a success rate of 100% during the same period. This may
be related to the nearby disturbances, such as those from the salt processing plant. It
is reasonable to infer that additional nearby disturbances would be likely to make this
already vulnerable site less attractive as a breeding site.
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I declare under penalty of peiury that the foregoing is true and correct.

Dated this 19' day of July, 2001.

By.
Frank P. Howe, PhD
Non-Game Avian Program Coordinator
Utah Division of Wildlife Resources
Utah Department of Natural Resources
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I declare under penalty of perjiuy that the foregoing is true and correct.

Dated this 190 day of July, 2001.

By: ~
Frank P. H~owe, PhD
Non-Game Avian Program Coordinator
Utah Division of Wildlife Resources
Utah Department of'Natural Resources
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Resume

FRANK PENCE HOWE

588 Cortez Street
Salt Lake City, Utah 84103

home: 801-322-4067 office: 801-538-4764
e-mail: fhowe~state.ut.us

EDUCATION

B.A. St. Cloud State University, Biology and Anthropology, 1982
M.S. South Dakota State University, Wildlife Science, 1986

Thesis: An ecological study of Mourning Doves in a cold desert ecosystem on
the Idaho National Engineering Laboratory

Ph.D. Colorado State University, Wildlife Biology, 1993
Dissertation: Effects of an experimental food reduction on nesting shrubsteppe
passerines

PROFESSIONAL EXPERIENCE
Current Position
Nongame Avian Program Coordinator - Utah Division of Wildlife Resources

Develop and implement statewide program to manage and conserve native, nongame bird
species and their habitats. Design and implement statewide population and habitat
monitoring programs for rare and endangered species, neotropical migrants, and resident
birds. Conduct federal certification workshops for endangered species surveyors.
Member of Mexican Spotted Owl Recovery Team; Chair of interdisciplinary team to
implement recovery plans for Mexican Spotted Owls in 4 states on the Colorado Plateau.
Represent state in creation of interagency Northern Goshawk Conservation Strategy.
Compile State Sensitive Species List. Formulate and administer contracts for research on
sensitive bird species. Develop funding proposals; administer interagency cooperative
agreements, university contracts, and foundation grants. Conduct and direct statistical
analyses of statewide avian databases. Develop work plans for, edit and approve reports
from 5 Division of Wildlife Resources regional offices. Design Professional
Development program for Division of Wildlife Resources. Create and teach professional
workshops on avian population monitoring, bird identification, songbird management,
raptor management, and endangered species management. Conduct guest lectures at Utah
State University, University of Utah, and Southern Utah University on avian community
and habitat management. Teach Project WILD and Outdoor's Woman workshops.
Develop and coordinate annual statewide public outreach events. Conduct public
outreach workshops on bird conservation, identification, and feeding. Founder (1992),
Chair (1992-1996), and Steering Committee member (1997-present) of Utah Partners in
Flight.. Write professional reports and present findings at professional and public
meetings. 1991-1994 & Jan 1996 - present.

Current Position
Associate Biology Professor - Westminster College of Salt Lake City

Conduct classroom and field/laboratory instruction in undergraduate biology. Prepare and
administer course syllabus, lectures, field trips, tests, quizzes, and additional teaching
materials for Environmental Biology. Grade all materials including papers, field, and
Internet-oriented projects. Course emphasizes general biology and ecology research and
application in the context of environmental science. Field trips require journal keeping and
enforce classroom activities; trips range from identification of life zones, biomes, habitats,
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and life forms to treatment and disposal of solid waste, sewage, aerial effluents, and toxic
wastes. Course delivers historical perspective and emphasizes current issues. 1999-present.

Previous Positions
Utah Partners in Flight Coordinator - Utah Division of Wildlife Resources

Directed and coordinated development and implementation of statewide bird population
monitoring, research, and management among several federal agencies, state agencies,
regional universities, and private organizations. Developed and established guidelines for
bird species and habitat management, monitoring ,and recovery programs. Conducted
professional workshops on avian management and field techniques. Utah representative to
Western and International Partners in Flight. Conducted analyses, wrote, reviewed, edited,
and approved technical reports and professional manuscripts. Presented results of studies
at professional and public meetings. 1995-1996.

Utah Mexican Spotted Owl Coordinator - Contract, Utah Division of Wildlife Resources
Represented State of Utah as consulting member of the Mexican Spotted Owl Recovery
Team. Coauthored national Recovery Plan for Mexican Spotted Owls. Developed statewide
Mexican Spotted Owl locational (GIS) database. Chaired interagency team to develop
management plans for Mexican Spotted Owls in Utah. 1995.

Research Associate/Graduate Research Assistant - Colorado State University
Conducted field and laboratory research to determine effects of insecticides on breeding
birds. Designed research project, directed field and laboratory personnel, entered and
analyzed data, prepared annual reports. Presented findings at professional meetings and
published results. Graduate student representative to faculty; acted on two faculty search
committees. 1988-1991.

Wildlife Biologist - U.S. Fish and Wildlife Service
Conducted surveys on population status of endangered and threatened bird species and
availability of suitable habitat for those species. Conducted research involving instream flow
requirements for plains river fishes. Directed field survey crews and data entry. Prepared
technical reports and public awareness materials; presented findings at public meetings.
1986-1988.

Graduate Research/Teaching Assistant - South Dakota State University
Conducted research on the Idaho National Engineering Laboratory to determine the potential
for transport of radionuclides by birds; also supervised research on the nesting ecology of
a migratory bird species. Was responsible for research design, data collection, data entry,
and statistical analysis. Prepared professional publications and technical reports. Presented
findings at professional meetings. Taught undergraduate laboratory in ornithology. 1983-
1986.

Wildlife Research Technician - University of Minnesota - Cloquet State Forest
Collected, compiled, and entered data on biology and behavior of ruffed grouse in
Minnesota. 1982.

Assistant Archaeologist - St. Cloud State University
Collected, compiled, and catalogued archaeological artifacts from sites in Minnesota. 1980-
1982.

SPECIAL SKILLS

Extensive use of personal computers and PC software including spreadsheet, data base management,
word processing, and statistical packages. Also, use of land survey equipment, GPS and GIS methods
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and applications. Broad experience designing and conducting large-scale research and monitoring
projects.

Communication skills include experience forming and directing partnerships with state, federal, and
non-governmental organizations. Extensive experience publishing and presenting results and
concepts to professional and nonprofessional audiences (see attached). Experience teaching college
level biology courses, coordinating symposia, developing and conducting professional and public
workshops.

PROFESSIONAL AFFILIATIONS
The Wildlife Society
American Ornithologists' Union
Cooper Ornithological Society
Ecological Society of America
Society for Conservation Biology

Utah Partners in Flight (Founder, Chair, Steering Committee)
North American Bird Banding Association
American Birding Association
Utah Ornithological Society

HONORS AND CERTIFICATION
Conservation Service Award (Mexican Spotted Owl Recovery Team) - 1999 - presented by President William
J. Clinton, Secy. (DOI) Bruce Babbitt, and Director (USFWS) Jamie R. Clark.
President Utah Chapter of The Wildlife Society (TWS) - 1997
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37
generating the earthquake."

A. Correct.
Q. Do you agree with that statement?
A. Yes.
Q. And it's much rarer in comparison to

earthquakes causing ground shaking events. Is that what
that means?

A. Correct. Ground shaking can be felt in
earthquakes all the way down to two or three, although
it certainly doesn't cause any damage. In fact, surface
rupturing requires earthquake magnitudes of up around
five and a half to six. So anything below a surface
rupturing event by definition will not result in any
tectonic subsidence.

Q. Now, in the same paper we're talking
about -- same paper that we're in right now, you look on
page 490 and there it talks about potential for damage
associated with future rises of the Great Salt Lake.

A. Right.
Q. The second paragraph there states, "Several

critical facilities constructed all or in part on the
bed of Great Salt Lake are exposed to inundation by lake
flooding. These include the Salt Lake City
International Airport, Interstate State Highways I-80
and I-15, the mainlines of the Union Pacific and
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occurred in the 1980's and then again in the late 19th
century. So based upon that, it has occurred twice in
the last 120 or so odd years -- 120, 130 years. If you
want to go up to a lake level of 4717, that hasn't
occurred in historic time, but it has occurred 400 years
ago. If you want to go up to the lake level of 4221,
that hasn't occurred within the last 400 years but it's
occurred 2,000 years ago. So the longer time span that
you're referring to, the greater the potential rise in
the elevation of the lake.

And the time span is intimately involved
with the type of development that you're considering.
You would consider a different time span for a nuclear
facility than you would for a storage shed or for a
single family home. You would have a different time
span for a school or a hospital than you would for a
7-Eleven store.

Q. Are you aware of any other studies that have
studied the subsidence levels of large earthquakes?

A. Not specifically. I'm sure there must be
some other areas of the country, but I'm not -- I am not
familiar with them.

Q. All of these articles that we've talked
about so far, they relate to the Lake Hebgen earthquake?

A. Yes.
_-
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Southern Pacific Railroads, several sewage treatment
plants, petroleum refining and storage facilities,
landfills, and electrical transmission lines." Do you
agree with that statement?

A. I do, but it introduces the concept of
recurrence interval. And whenever you're talking about
exposure to inundation as they do in this article,
you're referring to a certain lake level that occurs
periodically every few years or centuries or whatever.
And in this case what they're referring to is the
historically high lake level of 4212 feet. If you go
back further in time, there have been considerably
higher lake levels than that. And considering the
sensitivity of the nature of the type of project we're
looking at, I would think that you would have to look at
a longer time period than just the historical record.
And in that case you're looking at higher elevations of
the lake.

Q. I didn't quite understand your answer
completely. You say this raises the issue of
recurrence. In what sense? In the sense that this
paragraph here is based upon recurrence level I just
read?

A. It's implied in that paragraph. When you're
talking about an elevation, a lake level of 4212, that
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Q. And has there been subsidence studies done

on other earthquakes?
A. Again, I'm sure there has been, but I'm not

familiar with them.
Q. Are you aware what subsidence has been on

other earthquakes of similar magnitude as Lake Hebgen?
A. I could estimate. The amount of subsidence,

the upper limit on the amount of subsidence is going to
be the amount of displacement on the fault, so that's a
rough estimate of what the amount of tectonic subsidence
would be.

Q. But that includes both the uplift of the --
what wall is that again?

A. Yeah. That would be a conservative
estimate, yeah. The true amount of subsidence would be
somewhat less than the amount of displacement. But
that's a conservative estimate.

MR. GAUKLER: Let's take a break.
(Recess from 2:44 to 2:58 p.m.)
Q. (BY MR. GAUKLER) Let's go back on the

record. Before we were talking about the frequency of
occurrence when we broke, and you were talking about the
frequency of occurrence of fluctuation of lake levels.

A. Right.
Q. And you would also say that there's a
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(Exhibit W-6 marked.)
And what's been marked as Utah W Exhibit 6,

is that a copy of your resume?
A. Yes, it is.
Q. And is the resume up to date?
A. Yes.
Q. And is it accurate?
A. Yes.
Q. It shows that you're a senior engineer with

Utah Division of Water Resources. And how long have you
been employed by the Utah Division of Water Resources?

A. I started there in November of '71.
Q. And you've been employed by them since that

time?
A. Yes.
0. And what has been your function as an

engineer for the Utah Division of Water Resources?
A. I've been an engineer since 1976. I was

going to school. So an early part. I work in the
hydrology section, hydrology and computer applications.

Q. And what duties do you perform in the
hydrology computer section of the Division of Water --

A. I write water resource models of river
systems. I've also worked with my boss and whatnot as
far as the Great Salt Lake as they prepared reports over

7
A. No, not specifically, other than the work we

did for these reports on the lake.
Q. And these reports you did on the lake,

you're referring back to the reports in the 1970's?
A. Yeah.
Q. Would you tell me something about the nature

of those reports and what issues you worked on with

respect to them?
A. They were essentially data gathering.

Q. And what type of data did you gather with

respect to those reports?
A. Well, everything from -- they had me go up

and research all the reports that had ever been written
on the lake and write an abstract. And then we
collected data from the USGS for my boss for the model
of the lake, how the different inflows impacted its
hydrologic models, how the different inflows to the
Great Salt Lake and the changing area of the lake and
salinity affect the elevation of the lake. So he
actually wrote that model.

Q. Did you do any analysis of projections for
future rise or flooding of the Great Salt Lake with
respect to those models?

A. Yeah, we did.
Q. And what are they reflected in?

-s.L ---- -- - -
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the years.

Q. What type of reports have you prepared for

the Great Salt Lake?
A. There was -- I didn't personally author

these, but there have been reports back in the early --
back in the 70's.

Q. And what were the subject of those reports?
A. How to manage the Great Salt Lake, what

could you do to manage the flooding as it rises or
whether it will rise or not.

Q. Okay. Do you do flooding analysis as part
of your job?

A. Yes, I do.
Q. And what type of situation do you normally

evaluate with respect to flooding? Is it a river

situation or a --
A. Generally it's a stream or a -- we don't

have too many rivers, actually.

Q. And how many stream flooding evaluations,

approximately, have you done in your approximately 25

years?
A. Probably a couple of dozen.
Q. Have you done flooding evaluations with

respect to lakes or bays or other bodies of water of

that nature?

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
1 9
20
21
22
23
24
25

PAGE 8
8

A. There is a couple of reports that are back
in our office that would have that. I'm not exactly
sure what the titles of them right now are. We call one

of them the Easter egg report.
Q. You call them what?
A. It's called the Easter egg report because of

the picture on the front of it.
Q. I'd like to see that report. And when were

these reports dated?
A. These were dated in the 70's. This was

prior to the rise of the lake in the 80's.
Q. Do these reports have any relevance to the

issues that you're conceding here with respect to

Utah W?
A. Other than my experience in knowing that the

lake can do more than we estimated.
Q. So you didn't estimate the rise in the lake

in these reports in the 1970's?
A. Well, we underestimated what it would do.
Q. Have you been involved in any more recent

estimates in terms of the Great Salt Lake, what it's
projected to do in terms of future rises or decreases in

elevation?
A. No, just the work we did. And as we watched

it rise and looked at the -- I mean, we looked at the

CitiCourt, LLC
801.532.3441 I



I, In the Matter of Private Fuel Storage
David B. Cole * April 18, 2001

I
I
I
I
I
I

I ____ __
SHEET 2 PAGE 9

9
P 11Ai I

11

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

topography and where the lake would expand to as it
rises.

Q. What's the current level of the Great Salt
Lake?

A. It's between 4201 and 4202.
Q. When you say 4201 and 4202, is that for a

particular month, particular year?
A. That was -- the recent number on the board

when I walked out of the office was 4201.6. I didn't
look to see whether that was the 15th or the 1st of
April.

Q. What's usually the peak season for the -- in
terms of the calendar year, what is usually the peak
season?

A. It generally peaks in June. Occasionally
it'll peak earlier, depending on the weather, or it
could peak later. On years that it's made big rises,
the weather and things have made it towards the end of
June.
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what the elevation of the lake is at this time or --
Q. (BY MR. GAUKLER) It's a reasonable

approximate?
A. So it's reasonably approximate, yeah.
Q. What's your understanding of Utah

Contention W?
A. Well, my understanding is that they're

looking at the transfer point where you transfer from
rail to truck.

Q. And that's the transfer point for -- one
alternative for the transfer point of spent nuclear fuel
being shipped to the Private Fuel Storage facility?

A. Yes.
Q. What's your understanding of the purpose or

function that would occur at the transfer point?
A. Well, the main function being to transfer

your casks from the train to the truck, which would then
move it to your storage facility farther south.

Q. And where do you understand the location of
the fullest transfer point to be in relationship to this
map?

A. Well, just west of that Timpie mark.
Q. You understand it to be approximately 1.8

miles west of that mark?
A. That's what your report's saying. I don't

Q.
season,

A.
4203.

Q.
A.

And so what was the peak for the last
the last year, approximately?

I don't know the exact number. It was over

Less than 4204 but more than 4203?
Yeah, somewhere in that range. I don't have

Ir _ _ - -
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Q. That's good enough.
Let me have marked as Exhibit No. 7 a map of

the Great Salt Lake area, the southern part.
(Exhibit W-7 marked.)

Do you recognize this map?
A. It's certainly part of the country that I

recognize.
Q. It's a map of the Great Salt Lake area, the

southern shore area, the eastern and western shore.
About how far up the lake does it go, approximately?

A. Well, it goes beyond Promontory Point, so
it's probably got two thirds of the lake.

Q. So it's two thirds of the lake. Does this
appear to be within the scale of a map an accurate
depiction of the Great Salt Lake and the surrounding
area?

MS. CHANCELLOR: Objection. He doesn't have
any idea how this map was generated or where it was
from.

MR. GAUKLER: I'm asking if it appears to be
accurate in terms of his knowledge of the area and work
he's done with respect to the Great Salt Lake.

MS. CHANCELLOR: You may answer.
A. Well, it's reasonably. I mean, I don't know
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have any reason to discount it.

MR. GAUKLER: I'd like to have marked as
Exhibit No. 8 a two-page excerpt from the state's
contention. It's identified at the top 'W. Other
Impacts not Considered.'

(Exhibit W-8 marked.)
This is Contention Utah W as filed by the

state in the fall of 1997. And we're here with respect
to subpart 3 of Utah W, which discusses flooding. And
do you recognize this contention?

A. Yes, I've seen it before.
Q. Did you have any role in writing the

contention, that is, as it relates to flooding subpart 3
on page 163?

MS. CHANCELLOR: Objection. This also
refers to Utah N, and you need to see the document to be
complete.

MR. GAUKLER: Let me mark as an exhibit Utah
Exhibit N, then. Let's mark that as Exhibit No. 9.

(Exhibit W-9 marked.)
Q. If you look at Exhibit 8 -- if you look at

Utah Exhibit No. 8, which is Contention W, on subpart 3,
flooding, it states in its entirety, 'The Applicant has
not considered the impact of flooding on its facility or
the Intermodal Transfer Point. See Contention N
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A. Do I have any concerns?
Q. Do you have any concerns or information?

you have any information concerning the final design
elevation?

A. I don't have any information other than
what's in here.

Q. And in there, you're referring to Utah W
Exhibit 2?

A. Well, in your materials that you provided
Q. That's page 4.3-5 of the environmental

report?

Do

I.

A. Yes.
Q. And do you have any concerns concerning the

final elevation of the ITP, final design elevation of
the ITP?

A. No, not concerning that.
Q. How far from the shore of the Great Salt

Lake is the location of the proposed ITP?
A. That would depend on what elevation the

lake's at. The lake shoreline moves considerably.
Where it was originally proposed if the lake hits 4212,
the lake would come up to the 4212 elevation, which
would be considerably closer. I'm not sure just what
the elevation is off the knoll right there, but it
would -- the shoreline would move right up to that
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of the lake and the potential total depth of the lake.

Q. When you say the potential total depth of
the lake, what do you mean?

A. Meaning the lake plus whatever the runup and
the seiche was from a storm.

Q. What is runup from a storm? Can you define
that term for me?

A. Well, when one of these events occurs where
the wind moves the water, the water actually of course
raises to a higher elevation than the average pool
surface out in the lake. So seiche can move it up a
couple of feet higher than normal.

Q. And what do you understand seiche to be? Is
seiche similar to wave runup, as you understand?

A. Well, it's actually a large movement of
water in a slower period of time, other than the waves
that are coming in one after the other.

Q. What's your definition or understanding of
seiche?

A. Well, we're talking about a wind generated
seiche.

Q. Correct, as opposed to --
A. So the wind is actually moving the mass of

water at a slower rate. So it piles it up against a
shore, whatever shore it's blowing towards.
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elevation, 4212.
Q. Now you said the original location. What

were you referring to? The original location of the
ITP?

A. I think originally there was a location that
was over by Timpie Junction --

Q. Right.
A. -- and I looked at that and realized that

it's not that much higher than the high level of the
lake.

Q. Do you know how far the ITP would be
assuming an elevation between 4220 and 4225 from the
historic high level point of the lake of 4211.85 feet,
what that distance would be?

A. No, I don't.
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Q. Did you look at the -- to what extent do you

take into account the location of the ITP in evaluating
flooding, potential of flooding at the ITP?

A. Well, the main thing I was concerned with is
the elevation and also its proximity to the lake.

Q. What did you determine was its proximity to
the lake with respect to the new location of the ITP?

A. Well, elevation wise it's higher than the
original site, so...

Q. You actually looked at the potential for
flooding with respect to the site?

A. What I was doing was looking to see what the
total elevation of the water surface that you would be
concerned with, so...

Q. When you say the total elevation of the
water surface that you'd be concerned with, you're
talking about --

A. How high the water would be, or possible
water.

Q. What evaluation have you done concerning the
potential flooding for the ITP beyond just looking at
the elevation and doing a wave, looking at the wave
heights and seiche? What have you done, in your words?

A. That was primarily it.
Q. What conclusions did you reach from that

evaluation? Strike that. What factors did you look at
in making the evaluation that you did with respect to
the potential flooding of the ITP, hydrological reasons?

A. The hydrological reasons was the elevation

Q.
A.
Q.

by taking
A.
Q.

From the Great Salt Lake?
From the Great Salt Lake.

And you arrived at this elevation of water
the historic level of the lake?

Yes.
And then what did you do?
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