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8 UNITED STATES BANKRUPTCY COURT
9 NORTHERN DISTRICT OF CALIFORNIA
10 SAN FRANCISCO DIVISION
11
12 Inre Case No. 01-30923 DM
13  PACIFIC GAS AND ELECTRIC COMPANY, a Chapter 11
California corporation,
14 BRIEF OF CREDITOR RELIANT
Debtor. ENERGY SERVICES, INC. RE
15 DEBTOR’S MOTION FOR ORDER
Tax Identification No. 94-742640 EXTENDING EXCLUSIVITY PERIOD
16 FOR FILING PLAN OF
REORGANIZATION
17
. Date: July 24, 2001
18 Time: 9:30 am.
Place: Courtroom 22
19 Judge: Hon. Dennis Montali
20
21
22 Creditor Reliant Energy Services, Inc. (“Reliant”) submits this Brief re Debtor’s
23  Motion for Order Extending Exclusivity Period for Filing Plan of Reorganization.
24 Reliant does not object to a single, brief extension of exclusivity. However,
25 Reliant bases its non-objection on the debtor’s assurances that it “has no intent to delay the case”
26  and that it “is diligently working the plan process through a fast track, and trying to accelerate
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1 the resolution of this case for creditors and other interested parties as quickly as possible.”

2  PG&E Motion, at 5:3-8.

3 In ruling upon the debtor’s motion, the Court should keep in mind the principles

4 underlying 11 U.S.C. § 1121, which gives the debtor a period during which it has the exclusive

5  right to propose a plan of reorganization. “The purpose of § 1121 is twofold. First, it allows the

6  debtor a reasonable time to obtain confirmation of a plan without the threat of a competing plan.

7  Second, it ensures creditors will not endure unreasonable delay after a debtor files chapter 11.”

8  In re Mother Hubbard, Inc., 152 B.R. 189, 195 (Bankr. W.D. Mich. 1993) (emphasis added).

9  “Section 1121 was designed, and should be faithfully interpreted, to limit the delay that makes
10 creditors the hostages of Chapter 11 debtors.” In re Public Service Co. of New Hampshire, 88
11  B.R. 521, 536 (Bankr. D. N.H. 1988).

12 The debtor has the burden to demonstrate that “cause” exists to extend

13 exclusivity. In re Service Merchandise Co., Inc., 256 B.R. 744, 751 (Bankr. M.D. Tenn. 2000).
14  While the size and complexity of a case are factors to consider, these factors alone do not suffice
15  as “cause” to continue exclusivity. [n re Public Service Co. of New Hampshire, 88 B.R. at 537.
16  “[M]ere recitations of allegations deemed by a debtor to constitute cause for an extension of the
17  exclusivity period [are] insufficient to allow such an extension.” In re Nicolet, Inc., 80 B.R. 733,
18 742 (Bankr. E.D. Pa. 1987). Moreover, it should be recognized that denial of a debtor’s motion
19  to extend exclusivity does not affect the debtor’s right to file a reorganization plan whenever it
20  wishes; it simply gives creditors the co-existing right to file their own plan. In re All Seasons

21  Industries, Inc., 121 B.R. 1002, 1005 (Bankr. N.D. Ind. 1990).

22 Reliant does not dispute that this case is large and involves certain compléx issues
23 and that proceedings before the Federal Energy Regulatory Commission could affect the plan.

24  Therefore, it does not oppose a single, brief extension of the exclusivity period. However, it is
25  important that this case proceed as expeditiously as possible toward plan confirmation. The

26  pendency of this case is causing both the debtor and its creditors to incur expenses of millions of
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1  dollars 2 month, and delaying plan confirmation will only permit those expenses to continue to
2  mount.
3 In addition, Reliant is concerned that this case is producing a piecemeal resolution
4 ofissues that should more fairly and efficiently be considered in the context of a plan. F;)r
5  example, because of regulatory schemes, qualifying facilities (“QFs”) sold wholesale electricity
6 to the debtor through bilateral contracts, while other wholesale electricity sellers such as Reliant
7  sold power to the debtor through a market structure. The QFs have begun to have their contracts
8  assumed, a benefit not available to the other power suppliers. To date, at least $739 million of
9  claims against the estate have already been elevated from unsecured claims to administrative

10  priority status as a result of the debtor’s assumption of QF contracts. Because the debtor

11 defaulted on payments to QFs and other electricity suppliers for essentially the same product—

12 wholesale power—and these defaults aggregate billions of dollars, a significant portion of the

13 claims against the estate, all such claims should be handled together, to the extent possible, as

14  part of the plan.

15 Lastly, Reliant recognizes that this bankruptcy is permitting the debtor to take

16  certain measures that have led to greater stability of its business, and consequently some

17  additional stability in the wholesale electricity markets as a whole, and Reliant supports the

18  debtor’s efforts in such areas and respects its business judgment. However, as the authorities

19 discussed above hold, Section 1121 should not be used as a vehicle to delay payments to certain

20 creditors. In addition, the fact that California’s largest utility is in bankruptcy has also

21  contributed to the current high level of uncertainty in the electricity markets. A speedy

22 resolution of this case is a necessary component of any comprehensive plan to return these

23 markets to a calmer, more orderly state, which in turn will promote reductions in price volatility

24  caused in part by those market uncertainties. Any decision on prolonging this process should be

25  made with these issues in mind.

26
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1 The debtor has assured the Court that it is trying to resolve this case as quickly as
possible. Reliant supports this goal. Allowing no more than one brief exclusivity extension will

help achieve this goal.

DATED: July 19, 2001 McCUTCHEN, DOYLE, BROWN & ENERSEN, LLP

o S Lt

(Randy Michelson
Attorneys for Creditor
Reliant Energy Services, Inc.

4
BRIEF OF CREDITOR RELIANT ENERGY SERVICES, INC. RE DEBTOR’S MOTION FOR ORDER
EXTENDING EXCLUSIVITY PERIOD FOR FILING PLAN OF REORGANIZATION

21356026.2/23130-0012



1 PROOF OF SERVICE
2 I am over 18 years of age, not a party to this action and employed in the County
3 of San Francisco, California at Three Embarcadero Center, San Francisco, California 94111-
4  4067. Iam readily familiar with the practice of this office for collection and processing of
5 correspondence for facsimile transmission/mail/hand delivery/next business day delivery, and
6 they are deposited that same day in the ordinary course of business.
7 Today I served the attached:
8
9 BRIEF OF CREDITOR RELIANT ENERGY SERVICES, INC. RE
DEBTOR’S MOTION FOR ORDER EXTENDING EXCLUSIVITY
10 PERIOD FOR FILING PLAN OF REORGANIZATION
11  on the following by facsimile transmission/mail/hand delivery/next buginess day delivery, in
12 sealed envelope(s), as respectively noted, with all fees prepaid at San Francisco, California,
13 sddressed as follow:
14 ‘
15 SEE ATTACHED SERVICE LIST
16 I declare under penalty of perjury under the laws of the State of California that the
17 foregoing is true and correct and that this declaration was executed on July 19, 2001.
18 /Q fheleom— D04
19 Rosaleen Doran
20
21
22
23
24
25
26
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