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MINUTES OF THE HLW LICENSING SUPPORT SYSTEM
ADVISORY COMMITTEE MEETING

JUNE 29-30, 1988
RENO, NEVADA

MEETING LOCATION AND ATTENDANCE

The eighth meeting of the HLW Licensing Support System
Advisory Committee (hereafter referred to as the Committee) was
held in Reno, Nevada on June 29-30, 1988. A 1ist of Committee
members and members of the public who were in attendance is
appended hereto as Attachment 1.

OPENING BUSINESS

Several suggestions for changes to the minutes of the May
18-19, 1988 meeting were discussed and approved by the Committee.
A representative from the Edison Electric Institute (EEI) stated
that there seemed to be some aspects of the discussion which took
place at the end of the May meeting that had not been captured in
the minutes. The facilitators explained that they had made
judgments about the completeness of that discussion and decided
not to try to capture it in the minutes because the discussion
had been somewhat disjointed. They requested that EEI submit
suggested language for incorporation into the minutes.

The facilitator stated that he had received a copy of a
letter from representatives of the U.S. Council on Energy
Awareness (CEA) which had been written in response to the letter
that the Nuclear Regulatory Commission had received from Governor
Roy Romer on behalf of the Corridor Governments Planning Group.
The facilitator noted that the CEA letter, which is appended
hereto as Attachment 2, explained that CEA members include
companies that have made payments into the Nuclear Waste Fund
that are not represented by EEI, and that CEA does more than
simply promote the use of nuclear power.

The facilitator then explained that the proposed agenda for
the remainder of the meeting was to discuss those sections of the
rule which the Committee had not yet addressed and then circle
back to the beginning of the rule to discuss any unresclved
ijssues. The facilitator noted that this meeting was either the
last or the next to last meeting and that it would therefore be
necessary to discuss where each Committee members stands with
respect to the overall objective of the negotiations before
concluding the meeting.

REVIEW OF THE DRAFT RULE

Section 2.1018 - Discovery

The Committee had a lengthy discussion of this section of
the rule during the first day of the meeting. The end result of
this discussion was translated by NRC staff into proposed
language which was presented to Committee members during the
second day of the meeting. This language was then revised by the
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Committee and will be incorporated into the next draft of the
rule. (Author's note: Since the discussion of this section of
the rule was quite lengthy, with many different proposed changes
being made to the language, the following section of these
minutes simply tries to capture the highlights of the discussion
rather than capturing all the details and nuances of that
discussion.)

Paragraphs (a) and (b)

The principal issues that were addressed in discussing
paragraphs (a) and (b) of Section 2.1018 included the scope of
discovery methods that should be permissibie under the rule and
any restrictions that might be placed on certain methods of
discovery. In particular, the Committee discussed whether the
use of interrogatories and depositions upon oral examinations and
written questions should be permitted and, if so, what under what
limitations, if any.

‘With respect to the use of oral and written depositions, EEI
proposed placing restrictions on both oral and written
depositions or the elimination of written depositions entirely.
The types of restrictions proposed by EEI included limitations on
the number of depositions or the time period for their use. They
stated that they were principally concerned about the use of
written depositions. In addition, they stated that the current
language does not reflect existing NRC practice which limits
discovery to the issues raised in the contentions that are
admitted after the first pre-hearing conference.

EEI representatives emphasized that the benefits that would
accrue from the use of the LSS as a discovery tool during the
pre-application period should permit the NRC to place
restrictions on the use of "non-LSS" or "derivative" discovery
methods during the post-application period. They also made it
clear that they placed great importance on whether the rule will
Jimit and thereby curb the abuse of non-LSS methods of discovery.
They saw such limitations not only as timesavings devices but as
a means of off-setting the cost of the LSS.

Representatives of the State of Nevada stated that it was
their understanding that the objective of this rule was to
enhance traditional methods of discovery rather than place
limitations on them. They stated that they had already given up
two traditional forms of discovery -- first round written
interrogatories and requests for production of documents -- in
exchange for the use of the LSS, and they were not prepared to
agree to any further restrictions to their discovery rights.

They stated that they would be willing to live with any
limitations on the use of certain discovery methods and the scope
of discovery as long as it was set by the Licensing Board at the
first pre-hearing conference. That is, Nevada representatives
were unwilling to agree to any limitations on the scope of
permissible discovery methods (other than the two noted above) in
the rule itself. However, they indicated that they would be
willing to consider ways in which the rule could be used to curb
the abuse of specific discovery methods, short of disallowing
their use entirely.

The NRC spokesperson stated that the NRC was not asking
anyone to give up their discovery rights. He stated that he
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viewed the use of the LSS as an enhancement of traditional
discovery rights and as a replacement for the the two methods of
discovery noted above. The NRC spokesperson went on to say that
the NRC was interested in finding ways to curb the abuse of
non-LSS forms of discovery, rather than asking parties and
potential parties to give them up entirely.

With respect to the issue of the timing of non-LSS discovery
methods and limitations on their use vis a vis admitted
contentions, NRC representatives proposed adding language to
paragraph (b) that would serve as a substitute for the second to
last sentence of that paragraph. The revised language would read
as follows:

Except for discovery pursuant to Section 2.1019 of this
subpart, all other discovery shall begin during the
pre-license application phase. Discovery pursuant to
Section 2.1019 shall begin after the issuance of the first
pre-hearing conference order and shall be lTimited to the
issues defined in that order.

With no member raising any objections to this language, the
Committee adopted it on a tentative basis, pending resolution of
other issues. Nevada representatives suggested, and the
Committee agreed, that language should be added to Section 2.1021
(a) which would indicate that one of the functions the first
pre-hearing conference is to set limits on the scope of discovery
and to set a timetable for the completion of discovery.

The spokesperson for the environmental coalition stated that
the use of written depositions, although not an ideal method of
discovery, was an important tool that she was not willing to
forgo. She explained that this method allows parties which have
limited resources to depose witnesses through the mail. She also
stated that she was willing to discuss ways in which the rule
might be used to curb any abuse of this particular method, but
she was unwilling to restrict its use entirely. She stated that
she was interested in finding a way to permit the limited use of
interrogatories to allow one party to find out who has expertise
in a certain area and who they should address written depositions
to, if this was not readily apparent in documents that are found
in the LSS. She explained that such a limited use of
jnterrogatories could make the use of written depositions more
efficient. That is, it would not be necessary to send the same
questions to every witness in order to find out who is the right
person to answer those particular questions.

With respect to the use of interrogatories, the Committee
had considered this issue at its last meeting and was awaiting a
proposal from representatives of EEI and the Department of Energy
(DOE). DOE and EEI representatives stated that they had
conferred about this matter and proposed adding to the rule that
interrogatories could be used to:

) identify witnesses;

) determine the qualifications and areas of expertise of
witnesses;
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0 obtain a summary of the testimony to be presented by
witnesses; and

0 determine which documents witnesses will be relying
upon in their testimony.

In discussing the proposal of the environmental coalition
for the use of interrogatories, the environmental spokesperson
explained that she wanted to avoid having to depose the head of
an office or everyone in an office when there is really only one
person in an office that is able to answer the specific questions
that would be raised in a deposition. She stated that obtaining
information through an interrogatory about who should be deposed
would provide the party which is being deposed with the
information or "amunition" upon which the abuse of written
depositions could be curtailed.

DOE representatives stated that they would agree to
including language that would allow for the limited use of
interrogatories for the purposes specified by the environmental
coalition. They added that they would like to see the burden of
showing cause to depose someone shift to the deposing party if
they wished to depose anyone who was not on the list provided in
a response to an interrogatory of this kind. This latter
suggestion was not agreed to by the environmental coalition.

In summarizing the discussion,. the facilitator stated that
the Committee seemed to agree that the scope of permissible’
discovery methods should include limited use of interrogatories
(as per the DOE/EEI list with the addition proposed by the
environmental coalition) and the use of written and oral
depositions. EEI representatives stated that they had not yet
agreed to the use of written interrogatories or depositions. The
Qommittee decided that it would move on and come back to this
issue.

Paragraph (b)(2)

EEI representatives asked why the word "consultant" had been
removed from paragraph (b)(2) in exchange for the words "or
similar agent." Nevada representatives stated that they did not
want "consultants" listed in this paragraph because it would
limit a party's ability to depose such persons. It was clarified
that the provisions of the paragraph were not intended to apply
to “"consultants” who are hired by a party to conduct studies or
assess impacts as, for example, as part of DOE's overall waste
repository program, but they were intended to apply to
"consultants" who had been hired to help a party's attorney
develop a strategy for presenting expert testimony. Thus, the
term "similar agent" was proposed by Nevada as a substitute for
"consultant." It was agreed to leave the language as is, but to
clarify the intent in the preamble. :

Paragraph (c) and (d)

(Author's note: Since the issues discussed under these
paragraphs were related to the issues discussed under paragraphs
(a) and (b) and, ultimately, were discussed in more detail under
Section 2.1019, the continuation of the Committee's discussion is
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captured below under Section 2.1019.)

Paragraph (e)

The spokesperson for the environmental coalition pointed out
that what was listed as paragraph (e)(1) in the last draft of the
rule would have to go back into the rule if the Committee came to
a consensus on the use of interrogatories as proposed.

Paragraph (f)

Nevada representatives asked what the sanction was for
failing to respond to a request for entry upon land or property
under paragraph (f)(1). NRC representatives responded that the
sanction was for the Licensing Board to order a response. It was
agreed that the ability of the Board to issue such an order
should be made more apparent in this section of the rule.

Under paragraph (f)(3), it was agreed that the double
negative used in the first sentence made the meaning of this
sentence unclear. The Committee requested NRC staff to revise
this sentence such that it would be clear that an independent
request for the issuance of a subpeona may be directed to a
non-party (except for contractors of parties or potential
parties) for production of documents.

Section 2.1019 - Depositions upon oral examination and upon
written questions _

Representatives for EEI reiterated their position that they
would like to see limits placed on both oral and written
"depositions. NRC representatives stated that they were not aware
of any criticisms of the use of oral depositions. EEI
representatives responded that as an alternative to limitations
placed on both oral and written depositions, they proposed the
complete elimination of the latter. Nevada representatives
reiterated that they were not prepared to agree in advance to any
arbitrary limits on either oral or written depositions, and
particularly on oral depositions. They proposed that the
Licensing Board not only set limits on the scope of discovery, as
per the discussion above, but on the timetable for discovery as
well, and that it do this at the first pre-hearing conference.

A number of different specific deadlines for completing
discovery were considered by the Committee. EEI representatives
proposed that discovery be completed no later than six months
following the first pre-hearing conference order. When it was
pointed out that there might be a need to conduct discovery on
amended contentions following the issuance of the Safety
Evaluation Report (SER), DOE representatives proposed that an
additional 90 days for discovery be permitted under such
circumstances.

After a lengthy discussion of this issue, the Committee
agreed that it would add language to Section 2.1018(c) that would
encourage the Licensing Board to take into consideration
statutory deadlines when issuing orders to the parties respecting
the use of specific discovery methods and the completion of
discovery, and that this would be further clarified in Sections
2.1019, 2.1020 and 2.1021, as well as in the preamble to the
rule. More specifically, it was agreed on a tentative basis
that:
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) Section 2.1018(c) should include the avoidance of
"undue delay" as one of the factors that the presiding
officer should consider in issuing protective orders;

o the Board would be charged with specifying a schedule
for the completion of discovery at both the first and
the second pre-hearing conferences; and

o the preamble to the rule would specify that the Board
would "exercise all due diligence to ensure that
discovery would be completed within two years of the
(notice of hearing)."

It was clarified that this language was not intended to
force the Board to establish a continuous two year period for
discovery. Rather, it was intended to provide the Board with
guidance upon which it can set 1imits on the time period for
discovery such that discovery would not adversely affect the
"critical path" for completing the licensing proceeding within
the statutory deadline.

When asked how these proposed changes to the rule affected
EEI's position on the elimination of the use of written
depositions, EEI representatives asked, and it was agreed that
the language would make explicit reference to the relevant
section of the Nuclear Waste Policy Act (NWPA) regarding
statutory deadlines. In addition, it was agreed that the
preamble would make it clear that direct certification to the
Commission would be 1iberally granted if parties were concerned
that the Licensing Board was not taking the statutory deadlines
into account in its rulings.

After some additional discussion about the pros and cons of
establishing a six month deadline for discovery following the
first pre-hearing conference, as proposed by EEI, the issue was
still unresolved. The environmental spokesperson pointed out
that the current licensing schedule, as specified by the NRC,
calls for an eleven month period between a final appeal of
rulings of the Board that are made at the first pre-hearing
conference and the issuance of the SER.

NRC representatives stated that they did not have a problem
with the Board establishing a reasonable period for the
completion of discovery on original contentions prior to the
jssuance of the SER. They stated that they were concerned,
however, that any additional discovery on amended contentions
after the SER is issued may adversely affect the critical path
for the licensing proceeding. DOE representatives stated that
this statement should make it clear that the critical element of
meeting the statutory deadline was the 18 month period that was

being allowed for NRC staff review and the completion of the SER.

Others pointed out that the proposed two year deadline for
completing all discovery also depended upon the NRC meeting the
18 month deadline for completion of the SER.

After various Committee members met in caucuses during a
break, NRC representatives proposed that, in addition to the
jtems already discussed, the rule should be structured in such a
way that parties would not be permitted to file written

-~
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depositions until it could be shown that they had tried and were
unsuccessful in their attempts to obtain information in a more
informal manner. More specifically, the NRC spokesperson
proposed the use of a "settlement judge" or "d1scovery master"
who would attempt to settle disputes that would arise during the
use of informal discovery, and that it would only be through
orders of this judge or master that the parties could use
interrogatories or written depositions.

The spokesperson for the environmental coalition stated that
if the discovery master concept was to be viable, the master
should be permitted to order the use of any discovery tool he or
she thought might help resolve disputes that arise during
informal discovery. That is, the master should be able to order
parties to use or respond to interrogatories or written
depositions if either of these was seen as an appropriate remedy
NRC representatives agreed with this suggestion.

When asked who would serve as the "discovery master," NRC
representatives responded that this person would be appointed by
the Licensing Board and that the person appointed would 1ikely be
a member of the Licensing Board.

The Committee agreed to consider the package that had
emerged through the course of discussions during the first day
after NRC staff was able to draft language that would show
precisely where in the rule and preamble this package would be
app]ied (see "Reconsideration of the Discovery Package" below).

Process Check

Before adjourning the first day of the meeting, the
facilitator requested that the Committee take some time to
consider where it stood with respect to the overall objective of
the negotiated rulemaking process. He noted that the
qualifications and caveats respecting feasibility that had been
expressed in the convening report had begun to surface.
Nevertheless, it was his opinion that the Committee seemed to be
making steady progress towards the completion of its goal. In
particular, he stated that the Committee did not seem to be at an
impasse or deadlock.

Despite this progress, he noted that the Committee was
nearing the end of the scheduled time for the negotiations.
Given this time pressure, he suggested that the Committee
consider several options short of simply forging ahead to try to
reach a full consensus on all issues. These options include:

1) Simply ending the process without having reached a
consensus and leaving it up to the NRC to determine how
it will proceed;

2) Continuing the discussions past the deadline but under
a different format (i.e., informal discussions could
take place between certain members of the existing
Committee); or

3) The Committee could attempt to identify where they are
in agreement and 1imit any characterization of
consensus to those sections of the rule where the
entire Committee can be said to be in agreement.
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With respect to the latter option, the facilitator stated
that, in his opinion, this would be very difficult to accomplish
since the tentative agreements reached by the Committee were
highly related to areas of disagreement.

DOE representatives stated that they intended to release
their cost-benefit study on the LSS by July 25, 1988. They
suggested that the Committee consider rescheduling its next
meeting so that this report could be reviewed by Committee
members before the end of the negotiations. They stated that DOE
would be willing to answer questions about this report at the
next meeting, if it were to be rescheduled, or to set up separate
sessions with Committee members to answer any questions they
might have about the study.

EEI representatives stated that no matter what provisions
the rule itself contains, they would be unable to sign-off on a
consensus until they knew what the cost of the LSS is 1ikely to
be. Later, when asked whether if it was true that even if
agreements could be reached on the substantive provisions of the
rule that EEI would be unable to agree until the cost issues were
addressed, EEI representatives replied in the affirmative.

Nevada representatives suggested that it might be advisable
to split the rule into two parts -- those provisions which relate
directly to the LSS (i.e., section 2.1000-2.1013) and those that
relate to non-LSS discovery (i.e., everything from section 2.1014
and beyond). EEI representatives stated that this would be
unacceptable because the first half of the rule contains
everything that the other parties wish to have in the rule,
whereas the second half of the rule is where EEI is likely to
find provisions that would make the rule more acceptable. EEI
representatives stated that, from their perspective, the key to
meeting the statutory deadline lies in the provisions that are
included in the second half of the rule.

DOE representatives stated that it was their understanding
that NRC was not saying that the use of the LSS will guarantee
meeting the three year deadline, but that it would not be
possible to meet this deadline without the LSS. NRC
representatives explained that they believed the use of the LSS
will be critical to making a reasonable case to the Licensing
Board that the parties are ready to go to trial within a time
period that will allow the entire proceeding to meet the three
year deadline.

Furthermore, NRC representatives stated that if DOE submits
a complete application and the LSS is in place as scheduled, then
the NRC would be willing to go on record as saying that it
believes there is a reasonable chance that the statutory
deadlines can be met. DOE representatives indicated that this
was a very attractive proposition to them.

EEI representatives asked the NRC spokesperson what the
agency intended to do if there was no consensus. The NRC
spokesperson responded that the agency would go back and review
the compromises that it had reached in the negotiations and
compare these to its original or preferred positions and make a
judgment about going ahead with a rule that either reflected
those compromises, its original positions, or something else
entirely.
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The facilitator noted that some Committee members may prefer
the scenario ocutlined by the NRC spokesperson. The facilitator
added that if the Committee stretched the process out such that
the next meeting was conducted after the issuance of the DOE
cost-benefit study it would allow more time to work things out
between the meetings. However, he added that while it may be
possible to negotiate a consensus on the rulemaking issues, it
would be jdealistic for anyone to be confident that all of the
cost related issues, as well as the issues which remain
unresolved in the draft rule itself, could be addressed in one
more meeting. He also suggested that the cost-benefit study to
be developed by DOE is not likely to stand up to close scrutiny
in an adversarial setting, meaning that there are 1ikely to be
unanswered questions as well as judgments made in this study that
may be subject to differing opinions by the members of this
Committee. '

When DOE representatives were asked whether it would be
possible for them to provide Committee members with copies of the
cost-benefit study prior to its scheduled release date of July
25th, they responded that it would probably be difficult given
the current production and review schedule, but they would look
into this possibility. In addition, they stated that it was
their current belief that the cost of the LSS over a ten year
period will be less than one percent of the total 1life cycle cost
of the nuclear waste program.

The Committee decided to revisit these overall process
issues sometime during the next day, after having had a chance to
discuss the remaining sections of the rule.

Paragraph 2.10139(b)

The Committee agreed to add language to the last sentence of
this paragraph so that it was clear that the depositions may be
conducted by telephone or video teleconference at the option of
the party taking the deposition.

Paragraph 2.1019(e)

The spokesperson for the environmental coalition noted that
this paragraph may need to be revised if the proposed use of a
settlement judge is adopted by the Committee.

Paragraph 2.1019(i)

Representatives of EEI asked how the provisions of this
paragraph would work if the person being deposed was a third
party (i.e., someone who is not a party to the proceeding or a
party's contractor). They pointed out that this paragraph seemed
to assume that the person being deposed has access to the LSS.
The Committee agreed that this paragraph should be revised to
make it clear that in the case of third party depositions, the
deposing party would be required to submit the index specified in
this paragraph rather than the deponent. It was further agreed
?hat §his problem should be corrected in paragraphs (i)(1) and

1)(3).

EEI representatives asked how "junk mail" will handled under
the requirements of paragraph (i)(1). Several Committee members
pointed out that the problem of "junk mail" was addressed under
Section 2.1005.
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Under paragraph (i)(4), EEI representatives suggested that
the deponent only be required to bring paper copies of those
documents that are requested by the deposing party. The
Committee agreed to revise the rule in response to this
suggestion.

Paragraph 2.1019(j)

Several Committee members, including representatives of DOE,
the State of Nevada and the environmental coalition, questicned
why the NRC should be permitted to determine who should be served
up for deposition. EEI representative pointed out the Section
2.720, which addresses this issue, was already referenced in the
rule, and questioned the need for this paragraph on this basis.

In explaining the rationale for this provision, NRC
representatives stated that they wished to provide the agency
with some flexibility as to who would respond to depositions so
that the discovery process would not adversely affect the ability
of the agency to complete its license review and evaluation
responsibilities. They stated that they would be willing to drop
this paragraph entirely and simply rely on the reference to
Section 2.720. Several Committee members pointed out that
Section 2.720 was intended to address situations where NRC staff
were involved in several licensing proceedings at the same time.
They stated that this was not only no longer an issue in reactor
licensing, it was simply irrelevant to the licensing of the HLW
repository. : .

NRC representatives did not agree to take away the
discretion that would be reposed in the agency as per this
paragraph, or by reference to Section 2.720. The other members
of the Committee asked that the minutes reflect that, with the
exception of the NRC, all other members of the Committee were in
agreement as to removing this discretionary authority from the
NRC, thereby subjecting the NRC to the same requirements as the
other parties to the proceeding.

Section 2.1020 - Entry upon land for inspection and other
purposes

NRC representatives suggested that a response to a request
for entry upon land be made within 10 days, rather than 30 days
as specified in paragraph 2.1020(d) of the draft rule. They
explained that the 30 day requirement was based on the existing
rule which included the production of documents. Since this will
‘not be necessary with the use of the LSS under this rule, they
believed that 10 days would be a sufficient period to respond to
such a request. The Committee agreed to make this change.

Section 2.1021 - First Pre-hearing Conference

Several Committee members noted that paragraph (a) would be
revised to indicate that one of the functions of the first pre-
hearing conference will be to set a schedule for completion of the
discovery process if the package of tentative agreements discussed
above were to be adopted by the Committee (see below).

The Committee agreed to strike the words "and may be conducted
by teleconference" from the only sentence in paragraph (c), such
that the sentence would read: "A pre-hearing conference held pur-
suant to this section shall be stenographically reported."
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Section 2.1022 - Second Pre-hearing Conference

Once again, Committee members noted that paragraph (a) would
be revised to indicate that one of the functions of the second
pre-hearing conference will be to set a schedule for completing
discovery on any amended contentions if the package discussed
above were to be adopted (see below).

Committee members agreed to change the words "within seventy
days" to "no later than seventy days" in introductory sentence of
paragraph (a).

Section 2.1023 - Immediate effectiveness of initial decision

Nevada representatives referred the Committee to the
proposal that they had submitted at the last meeting concerning
this section. They explained that their first proposal was to
remove this section of the rule entirely. As an alternative,
they proposed that the words "and the parties to the proceeding
have no right to file pleadings with the Commission with regard
to this supervisory examination" be stricken from both the second
to last sentence of paragraph (c)(1) and the last sentence of
paragraph (c)(2). The Committee agreed to make this change, as
w§11 as several other minor editorial changes to this section of
the rule.

Process Check at the Beginning of the Second Day

The Committee began the second day of the meeting by
agreeing to.circle back to the beginning of the rule to discuss
each section in an effort to resolve any issues which remained
unresolved. In addition, it was agreed that Committee members
would raise issues of concern with respect the language used in
the preamble or "Supplementary Information" to the rule when
discussing that section of the rule to which the concerns were
related, rather than going through the preamble separately.

Section 2.1000 - Scope of the Subpart
No suggestions for changes were made to this section of the
rule.

Section 2.1001 - Definitions

Several Committee members stated that the definition for
"circulated draft" as specified in the draft rule and discussed
on page 8 of the Supplementary Information (51) was confusing.
It was agreed that the definition and the discussion of the
definition should be separated into two parts -- one part dealing
with documents that become final and the other part dealing with
documents that do not become final.

It was agreed that the definition of "LSS Administrator"
should be changed so that it would be clear that the LSS
Administrator will not be a party to the proceeding, in addition
to not being in any organizational unit which represents the NRC
as a party to the proceeding.

Section 2.1002 - High-Level Waste Licensing Support System
DOE representatives proposed and the Committee agreed to
change the words "contractual arrangements” as found in the third
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paragraph on page 7 of the SI to "grant requirements." DOE
representatives also asked whether the fact that the topical
guidelines will be published as a regulatory guide will either
expand or contract the rule. NRC representatives responded that
it would not.

Section 2.1003 - Submission of material to the LSS

At the suggestion of the NRC, the Committee agreed to
combine paragraphs (a) and (b) such that the meaning of these
provisions would be made clearer and redundant language would be
removed.

With respect to paragraph (c)(1), DOE representatives stated
that they did not think it was fair that they will be required to
submit an ASCII file for all “acquired" documents. It was agreed
that if a party acquires a document from a non-party, other than
one of its own contractors, that it only be required to submit an
image, rather than an ASCII file of that document to the LSS
Administrator.

It was proposed that the words "formally registered" as
found in the first full paragraph on page 8 of the S1 should be
changed to read “registered in writing," and the last sentence of
that same paragraph should include the words "searchable full
text" prior to "entry."

In discussing that same paragraph on page 8 of the SI, DOE
representatives asked NRC when they believed parties and
potential parties should have their internal records management
systems in place. NRC representatives responded that this should
be accomplished no later than 30-60 days after the effective date
of the rule.

DOE representatives asked what the meaning of the word
"operational," as found in the second full paragraph on page S of
the SI, was intended to be. They stated that for them, this word
meant that the system was ready to receive documents as opposed
to being fully loaded. DOE representatives also expressed
concerns about including the estimate that they LSS will be
"operational" approximately two years before the license
application is submitted. The Committee agreed that the
reference to the two year estimate and the use of the term
"operational” should be removed such that the sentence where
these words are found on page 9 of the SI would read as follows:
" the Commission anticipates that the parties and potential
parties will have access to_the LSS well before the license
application is submitted. The Committee also agreed to make
similar changes to the top of page 5 of the SI, and anywhere else
in the rule or preamble where this terminology is used.

Representatives of EEI guestioned whether there were any
time requirements for submitting "backlogged" documents into the
LSS for parties other than the DOE. NRC representatives stated
that there was no provision in the rule which addressed this
jssue. The Committee agreed that all parties should be subject
to the same requirements as the DOE. That is, all parties will
be required to submit images, or in the case of the NRC, ASCII
files, of all "backlogged" documents to the LSS administrator no
Jater than six months prior to the scheduled date upon which the
Jicense application is 1ikely to be submitted.
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The spokesperson for the environmental coalition stated that
although the coalition had reserved judgment on paragraph (d) of
this section at the last meeting, they now found the language
used in this paragraph to be acceptable.

EEI representatives stated that paragraph (e) does not
discuss how classified information pursuant to Subpart I should
be handled regarding requirements for bibliographic headers. The
Committee agreed that it should be clarified in the SI that
nothing in the rule would require parties to submit headers for
classified information.

EEI representatives stated that paragraph (f) did not
address third party documents. It was suggested that the words
"third party" be added to this paragraph, but it was pointed out
that the language assumes that the party to whom the request is
being made has access to the LSS, which would not be true in the
case of a third party. NRC representatives stated that this
paragraph is intended to serve as a safety valve for catching
documents that are not otherwise captured through other
provisions. It was agreed that if a party intended to rely on a
third party document, it would be required to enter a copy of
that document into the LSS.

EEI representatives stated that Section 2.1003 did not
specify a specific date that can be used to determine how far
back in time parties, particularly DOE, would have to go to meet
the requirements of the rule with respect to the entry of
"backlogged" documents. They stated that, from their
perspective, the rule seems to place an affirmative obligation on
DOE to go through all of its archives to locate and enter
documents that fall within the subjects specified in the topical
guidelines. NRC representatives stated that the discussion of
this section of the rule in the SI is intended to make it clear
that no party is under an affirmative obligation to look at all
documents that it may have archived. DOE representatives stated
that the crucial test will come when they attempt to gain
certification for substantial compliance with the LSS rule. They
stated that it was their understanding that unless the archived
document was considered or was intended to be relied upon, there
is no affirmative obligation on them to go through all archived
documents.

EEI representatives stated that paragraph (i)(3) did not
make it clear whether and to what extent Subpart J could be used
if DOE comes into substantial compliance after submitting the
license application under Subpart G. After a lengthy discussion
it was clarified that these provisions were meant to provide DOE
with two choices if it was unable to obtain certification of
substantial compliance: 1) DOE could submit the application
under Subpart G; or 2) DOE could attempt to come into compliance
and submit the application under Subpart J. If the first course
was selected, paragraph (i)(3)(ii) was intended to allow the
Commission, at the request of one of the parties, to specify the
extent to which any of the presumably beneficials aspects of
Subpart J could be applied to the Subpart G proceeding. It was
clarified that if DOE submits the application under Subpart G and
Jater gains certification regarding "substantial compliance with
Subpart J" and wishes to take full advantage of Subpart J, DOE
would be subject to what would amount to a six month waiting
period since Subpart J requires DOE to obtain certification of
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substantial compliance six months in advance of submitting the
application.

Section 2.1004 - Amendments and Additions

DOE representatives estimated that they will be entering
approximately 18,000 pages per day during the pre-application
phase and approximately 10,000 pages per day during the post
application phase, and they were concerned that five days would
not be enough time for them to verify that documents had been
entered correctly. Several Committee members questioned whether
this estimate pertained to the pre- or post application period
since paragraph (a) allows 60 days for verification during the
pre-application period and five days during the post application
period. DOE representatives did not have a response to this
question.

The Committee agreed to change the word "submitted" to .
"docketed," and add the words "make reasonable efforts to" prior
to the word "verify" in paragraph (a).

EEI representatives asked what error rate will be acceptable
respecting the accuracy of documentary material that is entered
into the LSS. DOE representatives repsonded that the goal for
system design purposes will be an error rate of 1% or less.

Section 2.1005 - Exclusions

NRC representatives proposed, and the Committee agreed to
change the word "generally" to "readily" in paragraph (f), and
the Committee agreed to incliude a new paragraph (g) which would
specify that classified information pursuant to Subpart I would
be excluded from entry into the LSS.

Section 2.1006 - Privilege
There were no suggestions for changes to this section of the
rule.

Section 2.1007 - Access

EEI representatives stated that the language used in
paragraphs (a) and (c)(2) of this section leaves the strong
impression that the system will include electronic images. It
was pointed out that the definition of "images" includes hardcopy
and other non-electronic forms of images. After some discussion,
it was agreed that the word "from," as used in paragraph (c)(2)
of this section would be changed to "at."

At the request of DOE, the Committee agreed to change the
language used in the first full paragraph on page 11 of the SI,
such that it would be clear that it will be possible for DOE to
provide more than hard copies of its documents at its public
document rooms, "consistent with current agency practices."

At the request of EEI, it was also agreed to delete the word
"existing" in the last sentence on page 11 of the SI.

Section 2.1008 - Potential parties
There were no suggestions for changes to this section of the
rule.

Section 2.1008 - Procedures
It was agreed to insert the words "pursuant to Section
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2.1003 of the Subpart" following the words "documentary material"
in paragraph (b).

Section 2.1010 - Pre-License Application Licensing Board

It was agreed that the word "operational," as found on page
13 of the SI, should be changed to be consistent with the
language used in other sections of the rule.

At the request of EEI, the Committee agreed to change the
words "relevant under," as found in paragraph (b)(1) to "within
the scope of." It was also agreed that a number (5) should be
added to paragraph (b) to make it clear that in ruling on any
claims of witholding, the Board should determine whether the
subject document is may be excluded from entry into the LSS
pursuant to Section 2.1005. On the same issue, the Committee
agreed to insert the words "or entry into the LSS pursuant to
Section 2.1005" following the word "discliosure" in paragraph (c).

Section 2.1011 - LSS Management and Administration

EEI representatives questioned whether this section of the
rule 1imited the selection of who will serve as the LSS
Administrator to an employee of the NRC, or whether the person or
entity who will serve in this capacity could be a contractor to
the NRC. DOE representatives stated that if the LSS
Administrator was to be a member of the "Source Evaluation
Panel," as per paragraph (b)(2), federal law requires that this
person be a federal government employee. NRC representatives
stated that they agreed with DOE on this point, but they wanted
the rule to provide them with the flexibility to use a contractor
to handle some of the requirements of LSS administration and
management.

With respect to the provisions concerning "consultation with
the LSS Administrator" in paragraph (b)(1), DOE asked what would
happen if there was no agreement between DOE and the LSS
Administrator on system design issues. NRC representatives
stated that issues that were not resolved could be brought to the
Pre-License Application Licensing Board, once this Board has been
established as per Section 2.1010(a). In addition, if this
disagreement ultimately affected DOE's ability to obtain
certification of substantial compliance with the LSS rule, it
could be dealt with under the provisions which address
compliance.

Representatives of the State of Nevada requested that the
section of the SI that corresponds to LSS Administration be
amended to make it clear that the State of Nevada does not
"control" the University of Nevada Las Vegas for purposes of
compliance with paragraph (c)(1). NRC representatives stated
that it was their belief this is accomplished in the language
that is used in paragraph {c)(1) of the rule and in the
discussion of this section of the rule in the SI.

At the suggestion of EEI, the Committee agreed to strike .all
of the words following the words "appropriate format" in
paragraph (d)(8) of Section 2.1011.

The spokesperson of the environmental coalition asked
whether it was NRC's intent for the LSS Advisory Review Panel
discussed in paragraph (e) will be established as an official
advisory committee under the Federal Advisory Committee Act. The
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NRC spokesperson stated that this was their intent, and they
agreed to clarify this intent in the SI. At the request of
Nevada representatives, it was also agreed to strike the term
“Technical Working Group" from paragraph (e)(2) and from the top
of page 14 of the SI, such that it would be clear that the
advisory committee itself will perform the functions indicated.
Nevada representatives stated that the committee will probably
work as contemplated, but they wanted to maintain the flexibility
of elevating the discussions to a higher level should this prove
necessary.

At the request of a representative of the environmental
coalition, it was agreed that the minutes should reflect the fact
that although all Committee members were permitted to participate
in the Technical Work Group, not all members were able to send a
representatives to the meetings of this working group. Those
Committee members who were represented in these sessions
included: NRC, DOE, the State of Nevada and EEI.

DOE representatives were concerned that the rule or the
preamble to the rule not set forth the precise provisions which
are likely to be included in any Memorandum of Understanding that
will be entered into between the NRC and DOE. They suggested
that the first full paragraph on page 14 of the SI simply state
that it is anticipated that such a mechanism will be used. Thus,
at the request of DOE, the Committee agreed to add the words
"consistent with this rule" following the word "LSS" in the first
sentence of this paragraph, and to strike the remainder of the
paragraph.

Section 2.1012 - Compliance

The Committee agreed to revise the last clause of the only
sentence in paragraph (a) to read as follows: "... if the LSS
Administrator has not issued the certification as per section
2.1003(h)(3) of this subpart."

It was clarified that paragraph (d) of this section was not
intended to imply that parties will be relieved of their
electronic mail responsibilities if they are denied access to the
LSS. NRC agreed to revise the SI to make this clear. In
addition, the Committee agreed to add the words “or any
obligations under this subpart" at the end of paragraph (d).

Finally, the Committee agreed to strike the last sentence of
the paragraph which begins on page 14 and ends on page 15 of the
SI because the same could be said of the NRC or DOE, so it was
unclear why Nevada was beng singled out. Also, it was the sense
of several Committee members that this sentence raises more
questions than it resolves and is therefore probably not
necessary.

Section 2.1013 - Use of the LSS During Adjudicatory Proceeding
The Committee agreed to strike the words "a duplicate of" 1in
paragraph (a)(2) of this section. :

Section 2.1014 - Intervention _
After a lengthy discussion of paragraph (a), the Committee
agreed that (a)(2)(iii) and (iv) should read as follows:
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(iii) nreference to the specific documeniary material or
absence thereof that provides tie basis for the
contention; :

(iv) the specific regulatory or statutory reéquirement to
which the contention is relevant."

In making these changes, EEI representatives expressed some
concerns regarding the removal of the words “those portions of"
from (iii). These concerns seemed to be ameliorated when it was
pointed out that this provision should be read in conjunction
with the introductory portion of this paragraph which states that
"the petition will set forth with particularity ..." EEI
representatives requested, and the Committee agreed, that
discussion of this section of the rule in the SI should reflect
this concept. Thus, the Committee agreed to insert the words
"with particularity" following the word "reference" in the first
£¥11 paragraph under the intervention section on page 14 of the

Representatives of the State of Nevada questioned whether
the words "in addition to" were meant to be included in the last
sentence of paragraph (a)(4). A1l other members of the Committee
replied that this was their recollection of what was agreed to at
the last meeting. After some discussion of the meaning of this
provision, Nevada representatives agreed to leave the Tanguage as
is. :
Follow up on the discussion at the last meeting, EEI
representatives questioned what the meaning of the word
nmaterial" was intended to be in paragraph (a)(4). The other
Committee members stated that material issues are intended to
refer to issues that will affect the ultimate outcome of the
proceeding. NRC representatives stated that any issue that is
raised concerning compliance with Sections 60.112 or 60.113 of
Part 60 would be considered "paterial" issues. At the request of
EEI's representatives, the Committee agreed to strike the last
sentence of the first full paragraph on page 16 of the SI.

Section 2.1015 - Appeals

At the request of Nevada representatives, the Committee
agreed to change the word "immediately" to "within ten days" in
the discussion of this section on page 16 of the SI.

Section 2.1016 - Motions

Representatives of EEI questioned whether NRC's existing
practice is that "oral arguments on substantive motions are
1iberally granted," as per the second sentence of the fourth full
paragraph on page 16 of the SI. NRC representatives stated that
oral arguments often expedite rather than delay decisions on
motions because it allows the Board to avoid having to deal with
endless motions to reconsider. Nevada representatives pointed
out that oral arguments also aliow the Board to be creative in
solving problems that arise during the proceeding. EEI
representatives stated that they would reserve judgment on this
jssue, pending resolution of other unresolved issues.
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Section 2.1017 - Computation of Time

Nevada representatives asked what the term "system
unavailability" was meant to imply in the last sentence used in
this section of the rule. NRC representatives explained that it
was meant to refer to the periods when the system was "down."

The Committee agreed to replace the last sentence used in this
section of the rule with language that would be similar to the
following: "Days in which the LSS is unavailable for more than
four hours of the working hours of any day that is counted in the
computation of time will not be counted."

It was also agreed that the SI should explain this provision
in more detail, stating that although the LSS is expected to be
available on most weekends, some weekends will be used for
repairing and maintaining the system and therefore the system
will not be available on these days. Furthermore, these days
will not be counted in the computation of time unless otherwise
provided for in NRC rules. The Committee also agreed that the SI
should explain that if a party's computer fails, but the system
as a whole has not failed, this will not be grounds for an
extension in the computation of time.

PROCESS CHECK AND CONCLUSION OF THE MEETING

The facilitator noted that the Committee had discussed all
sections of the rule and that the issues that remained
undiscussed included:

o the introductory sections of the preamble;
0 the so-called "raw data" issue;
) reconsideration of the "discovery package;" and

] a review of the overall progress of the negotiations as
it relates to scheduling the last meeting.

The Committee's discussion of each of these issues is
captured below.

Introductory Sections of the Preamble

Representatives of the State of Nevada requested and the
Committee agreed to insert the words "many of" after the word
"establish" in the second sentence of the summary paragraph on
page 1 of the SI.

DOE representatives proposed that page 2 of the SI should
indicate that, with the exception of the NRC, the Advisory
Committee was in agreement that all parties should be subject to
the same provisions with respect to who can be deposed. As an
alternative, it was agreed that this fact should be presented in
the so-called Commission paper that will submitted to the
Commission along with the proposed rule and preamble.

DOE representatives also requested that the minutes reflect
that DOE is not in agreement with the interpretation of the NWPA
that is presented in the first full paragraph on page 6 of the SI
in which the NRC states that the statutory differentiation
between a construction authorization and a license lacks any
substantive significance.
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Finally, although this was not part of the introductory
sections, DOE requested that page 9 of the SI include language
that reflects NRC's statements earlier in the day that the agency
believes that if DOE submits a complete application and if the
LSS is in place approximately two years prior to the submission
of the application, the three year statutory deadline for
licensing can be met.

The "Raw Data" Issue

Representatives of the State of Nevada and DOE stated that
they were in the process of developing agreed upon language to
handle concerns that had been been expressed at prior meetings
about the inclusion of "raw data" and "field notes" in the LSS.
Nevada representatives explained that this language was being
developed after DOE had conducted a very informative and highly
successful meeting at which they explained how the agency handled
raw data and field notes. The tentative language that had been
developed by these Nevada and DOE had been shared with some of
the other parties and was being revised once again based on some
concerns that had been expressed by NRC staff. DOE
representatives explained that they intended to have language
ready for consideration by the entire Committee within the next
week.

Reconsideration of the "Discovery Package"

As noted above, NRC staff prepared language that reflected
several different aspects of the Committee's discussion during
the first day and presented it to the Committee on the second day
of the meeting. After making additional revisions to this
language, the key elements of the "discovery package" that were
agreed upon by the Committee included:

0 reference to the specific provisions of the NWPA which
set forth the statutory deadline in several relevant
sections of the rule and the preamble to the rule;

0 inclusion of the avoidance of "undue delay" in the
factors that the Licensing Board will consider in
issuing protective orders under Section 2.1018(c);

0 adding requirements in Section 2.1021(a) and 2.1022(a)
that the Licensing Board establish specific schedules
for the completion of discovery following the first and
second pre-hearing conferences which would take into
account the objective of meeting the three year time
schedule specified in section 114(d) of the NWPA;

o} including specific references and admonitions to the
Licensing Board in the preamble to the rule that it
exercise “due diligence" in attempting to complete
discovery within two years after the start of the
proceeding;

) adding into Section 2.1018 the use of informal
discovery and a "settlement judge" or "discovery
master” to resolve disputes that arise during informal
discovery; and
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0 specifying that interrogatories and written depositions
can only be used upon the order of the “settlement
judge" or, in the event that such a settlement judge is
not appointed, by order of the Licensing Board.

Schedule for the Next Meeting

After the Committee reviewed its progress in addressing
unresolved issues, the spokesperson for the NRC agreed that it
was worthwhile to conduct one last meeting to try to develop
final agreements on the rule. The Committee agreed that it will
keep the date of this meeting as it was currently scheduled --
July 20-21, 1988. In order to facilitate the possibility of
reaching a full Committee consensus on the entire rule at this
meeting, DOE representatives agreed to make a preliminary draft
of their cost-benefit study available to EEI representatives in
advance of this meeting, with the understanding that it was a
preliminary draft that may be subject to change based on the DOE
review and concurrence process.

It was announced that the July 20-21 meeting will be held
once again in Reno, Nevada at the Best Western Airport Plaza
Hotel. Because the next meeting will be the last meeting and
there may be a lot of ground that needs to be covered before the
Committee is able to reach final agreements, Committee members
agreed to make travel arrangements that will allow them to
participate in the negotiations all day on both July 20th and
July 21st.

Public Comment

The facilitator asked if there were any members of the
public who wished to comment on the committee's deliberations.
With no member of the public indicating their desire to do so,
the meeting was adjourned.
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2.1000

Submission of material to the LSS.
Amendments and additions.
Exclusions.

Privilege.

Access.

Potential parties.

Procedures.

Pre-license Application Licensing Board.
1SS management and administration.
Compliance.

Use of 1SS during adjudicatory proceeding.
Intervention.

Arpeals.

Motions

Computation of time.

Discovery.

Depositions.

Entry upon land for inspection.
First prehearing conference.
Second prehearing conference.
Imnediate effectiveness.

Scope of Subpart.

30'

1988

The rules in this subpart govern the procedure fcr applications for a license
to receive and possess high-level radicactive - —e at a geologic repository
operations area noticed pursuant to sec 2.101(f)(8) or section
2.105(a) (5) of this part. The procedures in th. ._opart take precedence over
the 10 CFR Subpart G, rules of general appiicability, except for the
following provisions: 2.702, 2.703, 2.704, 2.707, 2.711, 2.713, 2.715,
2.715a, 2.717, 2.718, 2.720, 2.721, 2.722, 2.732, 2.733, 2.734, 2.742, 2.743,
2.749, 2.750, 2.751, 2.753, 2.754, 2.755, 2.756, 2.757, 2.758, 2.759, 2.760,
2.761, 2.762, 2.763, 2.770, 2.771, 2.772, 2.780, 2.781, 2.785, 2.786, 2.787,
2.788, ard 2.790.

2.1001 Definitions.

“ASCII File" nmeans a text file stored on magnetic medium containing the
American Stamdard Code for Information Interchange which represent characters

and symbols.
"bibliocgraphic header" means the minimum series of descriptive fields ¥grwg



Aetingd/ /Yo //Xve//E83// FARINIgEYAxsY that a potential party, interested
goverrmental participant, or party must givé/¥p sirit with a document or
other material. The bibliographic header fields are a subset of the fields in
the full header.

vcirculated draft" means a nonfinal document circulated for supervisory
concurrence or signature which did not became a final document due to
cbjections or revisions by samecne other than the criginal author and in
which the original author or others in the concurrence process have
non-concurred.

"DOE® means the U.S. Department of Energy or its duly authorized
representatives.

"document" means any written, printed, recorded, ragnetic, graphic matter,
or other docurentary material, regardless of form or characteristic.

ndocumentary raterial" means any material or other information that is
relevant to, or likely to lead to the discovery of information that is
relevant to, the licensing of the likely camdidate site for a geologic
repository. The scope of documentary material shall-be guided by the topical
guidelines in Regulatory Guide _._ .

“"fu11 header" means the series of descriptive pgypig fields and subject terms
given to a document or other material #g/Aefirgd/¥y/¥ye/IB8/PARipigryarey.

"image" means a visual likeness of a document, presented on a paper Copy,
microform, or a bit-map on optical or magnetic @digK pedia.

"interested goverrmental participant" means any person admitted under

section 2.715(c) of this part to the proceeding on an application for a
license to receive and possess high-level radicactive waste at a geologic
repository coperations area pursuant to Part €0 of this chapter.

“ISS Administrator" means the person gy/¢rgAniZarigydX/vyif within the U.S.
Nuclear Regulatory Cammission responsible for administration, management, and
operation of the Licensing Support System. The LSS AXninistrator shall not
be in any organizational unit that either represents the U.S. Nuclear
Regulatory Camission staff as a party to the high-level waste licensing
proceedir;gor#gpartofﬂue##mamg@e:td)ainreportingtome
Director of the Office of Nuclear Material Safety and Safeguards.

"marginalia® means handwritten, printed, or other types of notations added
to a document excluding underlining and highlighting.

UNRC" means the U.S. Nuclear Requlatory Commission or its duly authorized
representatives.

vparty" for purposes of this subpart means the license applicant, the NRC
staff, the host State and any affected Indian Tribe in accordance with
section 60.63(a) of this chapter, and a person admitted urder section 2.1015

of this subpart, gr/A/URiL/eL/dBYErrrent/Aerirred /ey /seerion/2/T1B e /21




Wig/paYr4 to the proceeding on an application for a license to receive ard
possess high-level radiocactive waste at a geologic repository operations area
pursuant to Part 60 of this chapter; provided that a host State or affected
Indian Tribe shall file a list of contentions in accordance with the

provisions of sections 2.1014(a)(ii), (iii), and (iv) of this subpart.

"Personal record” means a document in the possession of individual personnel
of a party, interested goverrmental participant, or potential party that was
not required to be created or retained by the party or potential party, and
can be retained or discarded at the author’s or possessor’s sole discretion,
or documents of a personal nature that are not associated with any business
of the party or potential party.

"potential party® means any person who, during the period before the
ﬂppli#ﬁﬂi( LBY/R/XACRYER/ Y/ Y, ELELYE/ AP/ %ﬁ#ﬁ/ﬁiﬁﬂ#ﬂ/ YARIBACZY 2/ HAZYE
AY/R/2EBYPBIL [YRILRINIYY [ PORYRLARYS /A RR /1% / BARIY Y 24 issuance of the first
pre-hearing conference order under section 2.1021(d) of this subpart, is
granted access to the Licensing Support System and who consents to comply
with the regulations set forth in Subpart J of this part, including the
authority of the Pre-License Application Licensing Board established pursuant
to Section 2.1011 of this subpart.

"pre-license application phase" means the time period before the 1license
application to receive and possess high-level radicactive waste at a geologic
repository operations area is docketed under section 2.101(f)(3) of this
part.

"preliminary draft" means any nonfinal document that is not a circulated
draft.

“"searchable full text" means the electronic indexed entry of a document in
ASCII into the ILicensing Support System that allows the identification of
specific words or groups of words within a text file.

2.1002 High-level Waste Licensing Support System.

{a) The Licensing Support System is an electronic information management
system containing the documentary material I/ IR/ AEEVAPPR/ L/ A/ XAERT RS/ 1Y/ A
5§¢¢1¢f§1¢/¢¢§¢#ﬂ¢#/f¢l‘/ﬂ1¢/¢lﬁlﬁ¢#l/¢{/mWlﬁé#l/#ﬂ##ﬁ'ﬁ/)ﬁ##/m
X8 /RRXE /80 /8L /PR /VRABEEYS /TVE /LAZEYELYS /BAPROYY. /SYRYER [/ERINALYE [ Xys
POTARETYAYS /HEYEYIAY of the license applicant and its contractors, and the
documentary material of all other parties, interested goverrmental
participants and potential parties ¥g /Mg MidiAXeveX /XARISAPYING /yazYs
AZEYELrg /prpeesdlyd, and their contractors. Access to the Licensing Support
System by the parties, interested goverrmental participants, and potential
parties yo/yud/ WIS YevaY /Y ARIBAZY INd/ WSS/ X Idars ird/ prvsseding provides the
document discovery in the proceeding. The Licensing Support System provides
for the electronic transmission of filings by the parties during the
high-level waste proceeding, and orders and decisions of the Cammission and
Commission adjudicatory boards related to the proceeding. '

ZAAPPR/ 1/ /BEPPR/BL/ IR/ LT EiT/ SVEPRY L/ B RS



L&Y (b) The Licensing Support System shall include all documentary materic-}l
l‘¢1ﬂf—é¢ /X8 /B /Xicersing /oL /e /l_mli /#Miﬁﬁ#’/ﬁ#—# /Igx /R /eepkegie
YEPPRIXDY o /DAY VAN /X5 /PRYE /8D /98 /iR / ViEpreY not priviieged under section
2/1pP7 2.1006 of this subpart.

L¥) (c) The participation of the gYArg/¢f/Hevddd host State in the Licensing
Support System durig the pre-llcense application phase shall not have any
affect on the State’s exercise of its disapproval rights under Section 118
116(b) (2) of the Nuclear Waste Policy Act, as amended, 42 U.S.C. 1013S.

[¢]1_1'nusa1bparshallmtaffectanynﬁependa1tnghtofapotemm
party, interested govermmental participant or party to receive documents.

2A1P24 2.1003 Submission of material to the ISS.

(a) Subject to paragraphs (b), (e), and (f) of this section, each potential
party, interested goverrmental participant or party, with the exception of
the license applic applicart and the NRC, shall submit to the LSS Administrator #p

KBEIT/ 1YL/ AYY IRAReS/ wa/mummmwﬂ#—

(1) an ASCIT file, an image, and a bibliographic header, reasonably
contemporaneous with its creation or acquisition, for all documentary

material, including circulated drafts yeldaring /¥s /A /LirdY /de¢igign but
excludmg preliminary drafts generated by, or at the direction of, a
potential party, interested goverrmental participant, or party after the date
cn which such potential party, interested goverrmental participant or party
is given access to the Licensing Support System pursuant to section 2.1008 of
this subpart.

(2) an_image, and a bibliographic header, and an_ ASCII file if
available, for all doaumentary material including circulated drafts YRYAY iyd

Yo/a/IArAY/degigign bat excluding preliminary drafts, generated by, or at the
direction of, a potential party, interested govermmental participant, or
party before the date on which such potential party, interested govermmental
participant, orpa.ttywasgwenacoesstothehcexsrg&xpport&rstan
pursuant to section 2/1¢g9 2.1008 of this subpart//Apd/fer/Wiigh/ ASCIT/L1Xee
AYE/ 1Y VL PPERERE LN/ SL/ AW PR BT IR/ BRYXA /B /PRY YA -

(b) subject to the exclusions in section Z/2p@§ 2.1005 of this subpart, each
potential party, imterested govermmental participant, o party, with the
exception of the license applicant and the NRC, shall sukmit to the 1SS
Administrator an image, and a bibliocgraphic header for all documentary
material not submitted under paragraph (a) of this section/WaY/ig/Wi¥Win/yyig
XORALAY/ BAIPEY IPPs/ A0/ REAYAXEY A/ BAIRR/ LA L[/ -

(c) subject to the exclusions in section 2.1005 of this spart, and subject
to paragraphs (e) ard (f) of this section, the license applicant and the NRC
shall subnit to the 1SS Administrator—

{1) an ASCII file, an image, and a bibliographic header, reasonably
contemporanecus with its creation or acquisiton, for all documentary
material, including circulated drafts ygYAring /¥@ /& /LiYdX /dgdigisn but



excluding preliminary drafts, generated by, or at the direction of the .
license applicant or the NRC after the date on which the license applicant or
the NRC is given access to the Licensing Support System ¥HAY/ig/¥i¥Win/fig
YEPIZRY /BAIAEY I/ AN/ PEsAY AXBY o / BLIPR/ (£ [/ -

ASCTIT file, an i and a bibli ic header for all documen
material including circulated drafts but excluding preliminary drafts,
denerated by, or at the direction of, the license applicant or the NRC before
the date on which the license applicant or the NRC was given access to the

AQY /POYEAYIRY /RRYYARR) /PAYYIER) /AYR [ANELY /PPy XXACESYR) /Y /YRYALR /AXX
mééggf/wﬂ//ﬂw//¢WI¢W//I¢I//#W//#M//W#

AEYALY (d) (1) each potential party, interested goverrmental participant, or
party shall submit a bibliographic header, which includes the location of the
information, for all documentary material that is not suitable for entry into
the Licensing Support System in searchable full text. Such material includes
for example, raw data, camputer runs, computer programs and codes, field
notes, core samples, maps, photographs, amd vouchers for travel funded by the
Nuclear Waste Fund established pursuant to section 302 of the Nuclear Waste
Policy Act, 42 U.S.C. 10222.

(2) each party, interested goverrmental participant, or potential party
shall submit one bibliographic header that identifies the location of
vouchers for all travel specified in paragraph (¢y/(%) (4d) (1) of this section.

{3) In addition to the bibliocgraphic headers for the material specified
in paragraph (¢y(1y (d) (1) of this section, an image shall be submitted for
maps, photographs, field notes, and cother graphic material.

LY (e) each potential party, interested govermmental participant, or
party shall submit a bibliographic header for each document—

(1) for which a claim of privilege is asserted;
(2) which constitutes confidential financial or commercial information;

(3) which constitutes safequards information under section 73.21 of this
Chapter.

A4y (£) in addition to the submission of dgzdxgyitg documentary material under
paragraph (a) of this section, potential parties, interested goverrmental
participants, or parties may request that another potential party’s,
interested govermmental participant’s, or party’s g@gfdrerfg documentary
material be entered imto the Licensing Support System in searchable full
text if they or the other potential party, interested goverrmental
participant, or party intend to rely on such dggdpgrir# docuentary material
during the licensing proceeding.
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Ay (g) Submission of ASCII files, images, and bibliographic headers shall be
in accordance with criteria established by the LSS Administrator.

A1y (h) Basic licensing docments generated by the U.S. Department of Eneruy,
such as the Site Characterization Plan, the Envirormmental Impact Statement,
and the license application, or by the U.S. Nuclear Regulatory Commission,
such as the Site Characterization Analysis, and the Safety Evaluation Report,
shall be submitted to the 1SS Administrator by the respective agency which
generated the document.

L3yLxy (1) (1) Docketing of the application for a license to receive amd
possess high-level radicactive waste at a geologic repository operations area
shall not be permitted under subpart J of this part unless ﬂ}e.pmr/gsz
W /DLLins /oL /AR XERY [YRYRYARY /RALRYY /ANR / BALRHAAY PR ISS Admiristrator has
certified, at least six morths in advance of the submission of the license
application, that the license applicant has substantially carplied with Xig
Predigigrig/gf its obligations under this section.

(2) (1) The PiYegysr//et//vne//PELice// oL/ /PUeXsaY/ /VRYEY 1AL/ /SALExY/ /2Pd
SAfgaiayds 1SS Administrator shall evaluate the extent of the license

applicant’s canpllance with the provisions of this section at six month

intervals beginning six months after pyig /sa#zmmﬁ Voo Whzs bl
App};#;;;&yi/z,z#yis;rig/m his or her appointment under section 2.1011 of
this subpart.

(ii) The pireeyer /pf /XN¢ /OILige /oL /WACXSAY /YRXBYIAY /BRALEYY /APd
SAfedAYAg 1SS Administrator shall pregAYg publish a written report of his or

her evaluation of license applicant campliance under paragraph f3yLiy (i) (1)
of this section. The report shall include recammendations to the license
applicant on the actions necessary to achieve substantial campliance pursuant
to paragraph Fy{1y (i) (1) of this section.

(1iii) Potential parties may submit comments on the repcrt prepared
pursuant to paragraph (FY{2y{iiy (i)(2)(ii) to the Piregrer/ef/f57'g/offiee/ef
WACYERAY /VRXEY ARX/ BALEYA /TS SALpRipY P8/ 1SS Administrator

(3) (i) In the event that the Pirecysy /gf /Yig /PLLige /2L /WigYEAY
}ﬁ#z‘#l/#fﬂﬂ/mﬂ/#tm## 1SS Administrator does not certify substantial
campliance under paragraph FYLX)y (i )(;) of this section, the proceeding on
the application for a license to receive and possess high-level radicactive
waste at a geologic repository cperations area shall be g IYyrsd /vrder
governed by subpart G of this part.

(ii) 7If, subsequent to the submission of such application under

subpart G of this part, the 1SS Administrator issues the certification
described in paragraph (i) (1) of this sectlon, the Commission may, upon
est to the proceedi the extent t5 which the

provisions of subpart J of this part may be used in the proceeding.

2/1PP% 2.1004 Amendments and additions.



(a) Within sixty days after a document has been entered into the licemsing

rt stem the 1SS Administrator duri the pre-license applization
phase, and within five days after a document f¢ has been entered into the
Licensing Support System by the ISS Administrator after the license
application has been submitted, the submitter shall verify that the document
has been entered correctly, arﬂshallmtifythelSSAdministratorofany

errors in entry.

(b) After the time period specified for verification in paragraph (a) of
this section has expired, a subtmitter who desires to amend an alleged
incorrect document, shall—

(1) submit the corrected version to the 1SS Administrator for
entry as a separate document; and

(2) submit a bibliographic header for the corrected version that identifies
all revisions to the corrected version.

(c) The 1SS Administrator shall ensure that the bibliographic header fcr the
original document specifies that a corrected version is also in the Licensing
. Support System.

(d) (1) A submitter shall submit any revised pages of a document in the
Licensing Support System to the ISS 2Administrator for entry into the
Licensing Support System as a separate document.

(2) The 1SS Administrator shall ensure that the bibliographic header
for the original document specifies that revisions have been entered into the

Licensing Support System.

(e) Any document that has been incorrectly excluded from the Licensing
Support System must be submitted to the 1SS Administrator by the g irrgr
potential party, interested goverrmental participant, or party resporsible
for the submission of the document within two days after its exclusia has
been identified unless same other time is =vproved by the Pre-License
Application Licensing Board; provided, howev: hat the time for sukrittal
-under this paragraph will be stayed pending P: cense Application Licensing
Board action on a motion to extend the time of submittal.

2/1298 2.1005 Exclusions.

The following material is excluded from entry into the L:Lcensmg Sapport
m either through initial entry pursuant to section 2/I1g@4 2.1003 of

subpart, or throwgh derivative discovery puarsuant to section
2/1}62}3,(17,(17 2.1019(i) (1) of this subpart—

(a) official notice materials;

(b) reference books ard text bocks:

(c) material pertaining exclusively to administration, such as
material related to budgets, financial management, persomel,
office space, or procurement, except for the scope of work on




a procurement related to reposn:ory siting, construction, or
operation, or the transportation of spent nuclear fuel or
high-level waste;

(d) press clippings and press releases;

(e) Jjunk mail;

(f) reference cited in contractor reports that are generally
available through other means.

2/1987 2.1006 Privilege.

(a) Subject to the requirements in section 2/12}6[,(;]] 2.1003(e) of this
subpart, the traditicnal discovery privileges recogxuz in NRC adjudicatory
proceedings and the exceptions from disclosure in purgdart/¥gsection 2.790 of
this part/ /WZM/W/Pmmmﬂ/#/#ﬂlﬂﬂﬁl#l/####l/ﬂrﬁ/#ﬁ##lﬂ
AREBYRAY IOV | ATd/ SRLRAMAY AR/ AT ICXRALARTL /¥AXY YR/ AR Y AX /¥ d may be asserted
by potential parties, interested goverrmental participants, and parties. In
addition to Federal agencies, the deliberative process privilege yWill/AXgg/Pe
AYALIYABYS/¥P may also be asserted by State and local goverrment entities, and
Indian Tribes.

(b) Any document for which a claim of pnv:.lege is asserted that is not
~upheld by the Pre-license Application Licensing Board shall be sutnmitted by

the party, interested goverrmental participant, or potential party that
asserted the claim to—

(i) the 1SS Administrator for entry into the Licensing Support System
giyyigr into an open access file; or

(ii) to the 1SS Administrator or to a Licensing Board, for entry into a

Protective Order file, if a Licensing Board so directs under gggrign

ZAXBTILEYAAY /Y /222X APN/2/APALLY section 2.1010(b) (4) or section 2.1018(f)
of this subpart.

(c) Notwithstanding ¢ anv availability of the deliberative process
privilege under section 2.790(a(5) of this part, circulated drafts YRIAY irg
x¢/¢/tm¢1/¢¢¢1¢1¢7i/ not otherwise privileged, shall be submitted for entry

into the Licensing Support System pursuant to geg¥igpn/2/1804L2)/AYA/2/XPPALL)
sections 2.1003(a) and 2.1003(c) of this subpart.

2/1p88 2.1007 Access.

(a) (1) Terminals for access to full headers for all documents in the
Licensing Support System during the pre-license application phase, and images
of the non-privileged documents of the U.S. Department of Energy, shall be
provided at the headquarters of the U.S. Department of Energy, amd at all
u.S. Department of Energy Iocal Public Doaument Rooms established in the
vicinity of the likely candidate site for a geologic repository.

(2) Terminals for access to full headers for all documents in the
Licensing Support System during the pre-license application phase, ad mags
of the non-privileged documents of the U.S. Nuclear Regulatory Coarmission,
shall be provided at the headquarters Public Document Room of the U.S.



Nuclear Regulatory Cammission, and at all U.S. Nuclear Regulatory Cammission
local Public Document Rooms estatlished in the vicinity of the 1likely
candidate site for a geologic repository, and at the U.S. Nuclear Regulatory
Comission Regional Offices, including the Uranium Recovery Field Office in
Denver, Colorado.

(3) The access terminals specified in paragraphs (a)(1) amd (a)(2) of
this section shall include terminals at las Vegas, Nevada; Reno, Nevada; and
Carson City, Nevada, Nye County, Nevada, and Lincoln County, Nevada.

{4) The headers specified in paragraphs (a)(1) and (a)(2) of this
section shall be available at the same time that those headers are made

available to the potential parties.

AAY (5) Public access to the searchable full text and images of all
the documents in the Licensing Suppcrt System, not privileged under section
241987 2.1006, shall be provided by the 1SS Administrator at all the
locations specified in paragraphs (2)(1) and (a)(2) of this section after a
notice of hearing has been issued pursuant to section 2.101(f) (8) or section
2.105(a) (5) on an application for a license to receive and possess high-level
radicactive waste at a geologic repository operations area.

(b) Paper copy availability of the records specified in paragraph (a) of this
section, as well as duplication fees, and fee waiver for those records, will
be goverrad by the Freedom of Information Act regulations of the respective
agencies. _

(c) Access to the Licensing Support System for potential parties and parties
will be provided in the following mamer—

(1) full text search capability through dial-up access from remocte
locations at the potential party’s or party’s expense;

52) image access from remote locations at the potential party’s or
party’s expense;

(3) the capability to electronically regquest a paper copy of a document
at the time of search:;

(4) generic fee waiver for the paper copy requested under paragraph
(c) (3) of this section for potential parties or parties who meet the criteria
in section 9.41 of this chapter.

Q) Documents submitted to the 1SS Administrator for entry into the
Licensing Support System shall not be considered as agency records of the ISS
Administrator for purposes of the Freedom of Information Act (FOIA), S U.S.C.
552, and shall remain under the custody and control of the agency aor
organization that generated the documents and submitted them to the 1SS
2Administrator. Requests for access to those documents pursuant to FOIA shall
be transmitted to the federal agency that originated the document.

2/1999 2.1008 Potential parties.
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(a) A person may petition the Pre-license Application Licensing Eocard
established pursuant to section 2.101C of this subpart for access to the

Licensing Support System.

(b) A petition must set forth with particularity the interest of the
petitioner in gaining access to the Licersing Support System with particular
reference to YHg/LBXXBMing/ fACYBY 2 —

(1) the factors set out in section Z2/I@13(¢) 2.1014(c) of this subpart
as determined in reference to the topical quidelines in Requlatory Guide
: or
(2) the criteria in section 2.715(c) of this part//gr
/1117 K3/ AR/ Xopig AL/ BAIPRY irps/ Ay PeaAI AL Yo /BALAR/ 1 £/ / -

(c) (1) The Pre-License Application Licensing Board shall, in ruling on a
petition for access, consider —

(i) the factors set out in section 2/1818(¢Y 2.1014(c) of this subpart
as determined in reference to the topicel gquidelines in Requlatory Guide
“’(ii) the criteria in section 2.715(c) of this part/ '
/1717 ARRRY /YRR XPpAERY /DI PEY ATRs/ AN REDAYEX LYo / BAIPE/ (4 1/

AZT [///78 /08 [EYXRPE /YVRAY /YNE /PYRFTIErEE /RPE igArioy /Tigerairg
BORYP) 2/ PELARLLT/ XD/ BYRYY/ BERRER X0/ PR/ VAR E1TE / BAPPPYE / BY EYER/ 12/ YASEE /PN
BRYZZYRAEN /AEYAAYALY /9L /X1 /BELYIPNL /R (BEEIBI0N /10 /BYRVY /ARFEES /rdeY
BRAYAZYARY/ A2 (L) [ BL/ L8/ FEEXARR/ SYRLY / CRPEX I AN/ A/ BY ERYRPE LA/ BEXEX PP R A PP
YVRL/R/PRYERN/LAXATE /A /BEYXAGH /I0Y /XERNE /KB / IFEEY Y ENR /BY /X EAABEY /4 /VRAY 11
UPAEY /RECELEN /2/1RTB /RF /YNLRE /BAPPRYEL /Y22 [FAPE /Y08 /XEMALBIYE /BYeving /9L
APRRYRSY/ VraRY /EREX DY 24 ABXEALY £

(d) 2ny person whose petition for access is approved pursuant to paragraph
(c) of this section shall comply with the requlations set forth in this

subpart, including section Z2/1@g4 2.1003, &d agree to comply with the orders
of the Pre-lLicense 2Application Licensi.ng Board established pursuant to
section 2/19X7 2.1010 of this subpart.

ALY /IVE /PYREIZANS /BLIACRY /RAY /RAPEY /30 /8L /I8 /PPXRTEAAL /RAY YIS /BYAY AR
REREER /ATPEY /BAYRBYPA /ART /2L /Y018 /EELEARR./¥V8 (VRS [ EVPRYAPY LAY XY /38 / 2
APYRYREY/ B2 /FRL /Y8 BLLEELER /Yol / SR/ YR RERIIG/ X0/ PRTEBAPRIR / LB S AT BRRER / PL
YELYS/ Ve TAZErELrd/ BRppery/ 2 eXEnd

2AX918 2.1009 Procedures.

(a) Each potential party, interested govermmental participant, or party
shall—

{1) Designate an official who will be responsible for administration of
. its Licensing Support System responsibilities;
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(2) Establish procedures to implezent the requirements in section
2AARZ4A 2.1003 of this subpart;

(3) Provide training to its staff o the prooedures for implementation
of Licensing Support System responsibilities;

(4) Ensure that all doaments carry # /Z38 the submitter’s unique
identification mmber;

(5) Cooperate with the advisory review process established by the ISS
Adninistrator pursuant to section 2/2017/(¢/ 2.1011(e) of this subpart.

(b) The responsible official designated porsuant to parag'raph (a) (1) of this
section shall certify to the 1SS Aministyrator, at six month intervals
designated by the ISS Administrator, that the procedures specified in
paragraph (a)(2) of this section have been implemented, and that to the best

of his or bher knowledge, all diggpverdplgé documentarv material has been
identified amd submitted to the Licensing Support System.

Z/2181X 2.10180 Pre-License Application Licensing Board.

(a) (1) a Pre-License Application Licensing Board designated by the
Camission shell rule on all petitions for access to the Licensing Support
System submitted under section 2/1989 2.1008 of this subpart; gy all
disputes ovexr the entry of documents during the pre-license application
phase, inclaling disputes relating to relevance and privilege; disputes
relatg to access to the Licensing Support System; Apxd /gy /AXY disputes
relating to the design and development of the Licensing Support System by the
U.S. Department of Energy or the operation of the Licensing Support System by
the LSS Admhmistrator under section 2/I877 2.1011 of this subpart, including
disputes relsting to the implementation of the recammendations of the 1SS
Advisory Resdew PoAYdl Panel established wder section 2/1p12/(dY 2.1011(e) of
this subpart.

(2) T Pre-License Application Licersing Board shall be designated py
TAPEEYE [ PREFRE /R /ROTNHE /REXEY /R /RE LR IA 8 /PRYE /8L /I8 /T 23 / 1AY eReK iy T
six nonths before the Licensing Support System becomes operational.

(b) The Beardt shall rule on any claim of document withholding to determine——

(1) vheher the material is relevant under the topical quidelines in
Requlatory @xide . .;

(2) wawther the material is privileged or gepfidenrizY /SrpperdiaY /oy
TAYAreIAY /YRR IPN, /90 /18 | BALEAVPAYPE/ INTor¥AYigr excepted from disclosure
under sectime 2/X8p7 2.1006 of this subpart:

(3) 33, privileged, whether it is an absolute or qualified privilege;

(4) FE aualified, whether the document should be disclosed because it
is necessary a proper decision in the proceeding.
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(5) whether the material should be disclosed under a protective order
containing such protective terms and conditions (including affidavits of
non-disclosure) as may be necessary and appropriate to limit the disclosure
to potential participants, interested goverrmental participants and parties
in the proceeding, #nd or to their qualified witnesses and counsel. When
Safequards Information protected from disclosure under secticn 147 of the
Atomic Energy Act, as amended, is received ard possessed by a potential party
or party other than the Commission staff, it shall also be protected
according to the requirements of section 73.21 of this chapter. The
presiding /gffigey Board may also prescribe such additional procedures as will
effectively safequard and prevent disclosure of Safeguards Information to
unauthorized persons with minimm impairment of the procedural rights which
would be available if Safeguards Information were not involved. In addition
to any other sanction that may be imposed by the presiding officer for
violation of an order issued pursuant to this paragraph, violation of an
order pertaining to the disclosure of Safeguards Information protected from
disclescre under section 147 of the Atomic Energy Act, as amended, may be
subject to a civil penalty imposed pursuant to section 2.205 of this part.
For the purpose of imposing the criminal penalties contained in section 223
of the Atomic Energy Act, as amended, any order issued pursuant to this
paragraph with respect to Safeguards Information shall be deemed an order
issued under section 161b of the Atamic Energy Act. : -

(c) Upn a final determination that the material is not relevant,
privileced, YYPOLLEYAYY L /PY /EALERRAY RS /NI prFAXidYY or fg otherwise exerpt
from disclosure, the potential pAYYigigariy party, interested govermmental
participant, or party who asserted the claim of withholding must submit the
document to the 1SS Administrator within two days for entry into the

(d) The service of pleadings, orders, and decisions shall be made according
to the procedures specified in section 2/2gX4(¢y 2.1013(c) of this subpart.

2/1817 2.1011 1SS KARIAIgrYAYSY Management and Administration.

(a) The Licensing Support System shall be administered by the ISS
Administrator who will be designated within sixty days after the effective
date of the nule.

(b) (1) Consistent with the requirements in this subpart, and in consultation
with the 1SS Administrator, DOE shall be respansible for the design amd
develogment of the computer system necessary to implement the Licensing
Support System including the procurement of camputer hardware and software,
and, with the concurrence of the 1SS Administrator, the follow-on redesign
and procurement of equipment necessary to maintain the Licensing Support
System.

(2) with respect to the procurement undertaken in paragraph (b)(1) of this
section, a representative of the 1SS Administrator shall participate as a
member of the Scurce Evalauation Panel for such procurement.
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A2Y (3) The U.S. Department of Energy shall irplement consensus advice
from the 1SS Advisory Review Panel under paragraph (e) of this section that

is consistent with the requirements of this subpart.

(c) (1) The Licensing Support System, described in section 2.1002, shall not
be part of any camputer system that is controlled by any party, interested
govermmenta! participant, or potential party to the high-level waste
licensing proceeding, including YW /W/3/ /PepiriFery /¢f /Ergrdy DOE and its
contractors, or that is physically located on the premises of any party or

potential party to the high-level waste proceeding, including Mg /P/8/
PEpRrYReny /2L /Erigrdy DOE and that of its contractors. :

(2) Nothing in this subpart shall preclude the U.S. Department of Energy
or any other potential party, interested goverrmental participant, or party
from using the Licensing Support System camputer facility for a records
management system independent of the Licensing Support System.

(@) The 1SS Administrator shall be responsible for the management and

administration of the Licensing Support System, including the responsibility
to—

(1) implement the consensus advice of the 1SS Advisory Review Panel
under paragraph (f) of this section that is consistent with the requirements
of this subgart;

A1y {2} provide the necessary perscrnel, materials, and services for
operation amd maintenance of the Licensing Support System;

A2y (3) identify and recammend to yiig/V/8//Perar¥reyy/¢f/Eygrdy DOE any
redesign #Zy¢ or procurement actions necessary to ensure that the design amd
operation of the Licensing Support System meets the cobjectives of this
subpart;

A3 (4) concur, within thirty days of a request from DOE, on any
redesign and related procurement performed by ¥Hg/¥,/B//PErArrpeny/st/Frexsy
DOE under paragraph (b) of this section;

(5) consult with DOE on_the design and development of the Iicensing
Support System under paragraph (b) of this sec-* -

LAY /IFETEREIL [INg /POneensns [Aine (61 IS8 /RAIISPYL [REVieH [PRTEL
MPAEY /PRAYACTARYL/ ALY / B/ AR/ BELK AT/ VR /XR/5 SEEFR /YA I [ YRR Y ERETEE
BL/PLE/ B AY XS

L3Y (6) evaluate and certify campliance with the requirements of this
subpart under section 2.1003(j) and section 2.1012(a) of this subpart;

A8Y (7) ensure 1SS availability and the integrity of the ISS data base;

L7 (B) receive and enter the documentary material specified in
section 2.1003 of this subpart into the Licensing Support System in the
apprcpriate format - searchable full text, p¥Ligirdiig¢ headers, and/or
image;

ABY/BYIRAPALE/ PABTIPALR/ ALOVRPIYRS

(9) maintain security for the Licensing Support System data base,
including assigning user password security codes;

 KARY/RIREXPAERL [PRREXAYRS JATR [RRLIYALY /RPPYPEX IAYE /RPLXVRYE /20X /08
Tigeneiyd/ yresy X/ S sref:

(10) establishing access protocols for raw data, field notes, and other

items covered by section 2.1003(c) of this subpart:
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(11) maitain the thesaurus and authonty tables for the Licensing
Support Systez;

(12) estaklish and implement a training progra::: for Licensing Support
System users;

(13) provide support staff to assist users in searching the Licensing
Support System;

(14) other duties as specified in this swpart or necessary for
Licensing Support System operation and maintenance.

(e) (1) The 1SS Administrator shall establish an 1SS Advisory Review Panel
camprised of representatives from the parties, interested govermmental
participants, and potential parties within sixty days after designation of
the ISS Administrator pursuant to paragraph (a) of this section.

(2) Pending the establishment of the ISS Adviscry Review Panel under
paragraph_(e) 1) of this section, the Technical Working Group of the NRC HIW
___E_S_@oort System Advisory Committee will perform the responsibilities

in paragraph (f) of this section.

£2Y (£) The 1SS Advisory Review Panel shall gd@yige provide advice to—

AZY (1) DOE on the fundamental issues of the design and development of
the camputer system necessary to implement the Licensing Support System under
paragraph (b) of this section; and

Aily (2) the 1SS Administrator on the operation and maintenance of the
Licensing Support System under paragraph (d) of this section.

(3) The A@Yige responsibilities of the 1SS Advisory Review Panel
shall include advice on—

(1) g2r#&eXifyiiygd format standards for the sulmission of information to
the Licensing Support System by the parties, irterested governmental
participants, or potential parties, such as ASCII files, bibliographic
headers, and images;

(ii) g2rz8Yigiiyd the procedures and standards for the electronic
transmission of filings, orders, amd decisions during both the
pre-licerse application phase and the high-level waste licensing
proceeding;

(1ii) g2rxpXisyiiyd access protocols for raw data, field notes, and cther
items covered by section 2.1003(c) of this subpart;

(iv) #2rApYidiiyg a thesaurus and authority tables/ /Apd /@vpXigAYign
ELIRIFRY Iy BYPRRss/ L0 / YNe/ Tigerg 1yd/ Yy y/ S # es;

(v) #2tAsIisning reasonable requirements for fiSIA/defini¥ign headers,
the control of cduplication, retrieval, display, image delivery, query
response, ard "user friendly" Mg#de design;

(vi) other duties as specified in this subpart or as directed by the 1SS
Administrator.
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241913 2.1012 Compliance.

(2) In addition to the requirements of section 2.101(f) of this part, the
Director of the U.S. Nuclear Regulatory Commission’s Office of Nuclear
Materials Safety and Safequards may determine that the tendered application
is IfgenpYersl/Ard/ reretdre not acceptable for docketing uder this subpart,
if the 1SS Administrator has not certified that the license applicant is pig¥

_—— iy e TS e A e

in substantial and timely compliance with section 2/I@@# 2.1003 of this part.

(b) (1) A person gr/d¢¥pp including potential parties grarted access to the
Licensing Support System under section 2.1008 of this subpart, shall not be
granted party status under section 2.1014 of this part, or status as an
interested goverrmental participant under section 2.715(c) of this part, if
yrgy it cannot demonstrate substantial and timely campliance with the
requirements of section 2/1¢p4 2.1003 of this subpart at the time they
request participation in the high-level waste licensing proceeding under
either section 2.1014 or section 2.715(c) of this part.

(2) A person denied party status or interested govenmrental participant
status under ‘ b) (1) of this section ma est status or
interested govermmental participant status upon a showing of compliance with
the irements of section 2.1003 of this . AMdmission of such a
or interested errmental icipant under section 2.1014 of this
or section 2.715(c) of this part, respectively, shall be conditioned on
accepting the status of the proceeding at the time of admission.

(c) The Licensing Board established for the high-level waste licensing
proceeding, hereinafter the "Hearing Licensing Board," shall not make a
finding of substantial and timely compliance pursuant to paragraph (b) of
this subpart for any person @Y /drgdp who is not in capliance with all
applicable orders of the Pre-License Application Licensing Board established
pursuant to section 2.1010 of this subpart.

(8) Access to the Licensing Support System may be suspended or terminated by
the Pre-license Application Licensing Board or the Hearing Board for any
potential party, interested goverrmmental participant or party who is in
noncampliance with any applicable order of the Pre-license Application
Licensing Board or the Hearing Licensing Board. '

2.1014 1SS use during the adjudicatory proceeding.
(a) (1) Pursuant to section 2.702, the Secretary will maintain the official

docket of the proceeding on the application for a license to receive and
possess waste at a geologic repository operations area.

(2) Commencing with the docketing of the license application to receive
and posess high-level radicactive waste at a geologic repcsitory operations
area pursuant to Part 60 of this chapter, the ISS Ad-inistrator shall
establish a file within the Licensing Support System to contain a duplicate
of the official record materials of the high-level radicactive waste
licensing proceeding in searachable full text, or for material that is not
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suitable fOF embyy in searchable full text, by headsr or image, as
am@rlateo -

(b) Bbsent @e3 wpce a1l exhibits tendered during the hearing must have
beenentem‘ﬁtog,e Licensing Support System before the cammencement of
that portioh of smp hearing in which the exhibit will be offered. The
official rec #{3e in the Licensing Support System will comtain a list of
all exnibils, guuing where in the transcript each was marked for
identificatim as uhere it was received into evidence or rejected.
Tra-\'}s?npts’gﬁhmered into the Licensing Support System by the 1SS
e ix;*ﬂt-f daily basis in order to provide next-dzy availability at
e hear

() (1) | Bl #f%wme in the adjudicatory’ proceeding on the license
applicati™ W sapive and posess high-level radicactive weste at a geologic
repository Meagiens area pursuant to Part 60 of this chapter, shall be
transmitted Zugonirally by the submitter to the board(s), parties, the LSS
Admlnlsmt*_v a¥ the Secretary, according to format requirements
established Smg 165 Agministrator. Parties will be required to use a
password Selii-mde for the electronic transmission of ttese documents.

(2) MR yequired to be served upon a party shall be served upon
the pary ¥ gacignated representative. When a party has appeared by
attorneyY. Miweet be made upon the attorney of record.

(3) ¥Ry -pn a party is complete when the sender receives
electroniCi¥ament ("delivery receipt") that the electronic submission
has been Jot¥iywe receiving party’s electronic mailbox.

(4) ¥R corvice, stating the name and address of the person an
Whm%mweraxﬁdate of service, shall be shown for each

-—

(1) s acknowledgment ("delivery receipt") ; or
(13)uMepavit of the party making the service; or
(iBMapsricate of counsel.

(5) Puhipedt

RLE =

paper copy of each filing shall be served pramptly on

x 5 mail pursuant to the requirements of sections 2.708
. (;&zﬂ Camission issuances and orders

will "P¥§%eq electronically to the parties and to the 1ISS

adninisiqge

(@) OfMgey t5 the Licensing Support System, including #i¢ a

e as appropriate, shall be provided to the board(s), the
repr the parties, and the witnesses while testifying, for use
durm% Use of paper copy, and other images thereof, will also be

2/191? PMsraention.
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(a) (1) Any person whose interest may be affected by a proceeding on the
application for a license to receive ard possess high-level radicactive waste
at a geologic repository cperations area pursuant to Part 60 of this chapter
and who desires to participate as a party shall file a written petition for
jeave to inmtervene. In a proceeding noticed pursuant to section 2.105 of
this part, anypexscnsmoseinterestmaybeaffectedmayalsorequ&sta

hearing. The petition and/or request, and any request to participate under
cection 2.715(c) of this part, shall be filed pgy /XArer /Wyas /o /rive

PRRELLLASA /AR /10e /rprise /P1 /VERYIYSI /2Y /77 /BYRAI2ER /P /08 /SRR IEELPIL /I
B asLALyet/ BT LIRRr/ BY/ YN8 AR ORI BRI RS AP0 YAPRIE LI YRRAYD/ SRR LT AY A/ YR/ Y AR
B /XA [OREAYION JAPG/PY /YR gsY within thirty days after the notice of
hearing. Nontimely filings will not be entertained absent a determination by
the Camission, the presiding officer or the atomic safety and licensing
board designated to rule on the petition and/or request, that the petition
and/or request should be granted based upon a balancing of the following
factors in addition to those set out in paragraph (a)(2) and paragraph (c) of
this section:

(i) Good cause, if any, for failure to file on time.

(ii) The availability of other means whereby the petitioner’s interest
will be protected.

(iii) The extent to which the petitioner’s participation may reasonably be
expected to assist in developing a sound record.

(iv) The extent to which the petitioner’s interest will be represented by
existing parties.

(V) The extent to which the petiticner’s participation will broaden the
issues or delay the proceeding.

(2) The petition shall set forth with particularity—

(1) the interest of the petitioner in the proceeding, and how that
interest may be affected by the results of the proceeding, including the

reasons why petitioner should be permitted to intervene, with particular
reference to the factors in paragraph (c) of this sectien;

(ii) a 1list of the contentions which petitioner seeks to have
litigated in the matter, and the bases for each contention set forth with
reascnable specificity;

(iii) reference to M specific YarYiy#/ef/Porperes/in/mé /Hirersirs
evrrory/Sfgréd documentary material that provides a basis for the contentien;
and

(iv) the specific reculatory or statutory requirement that needs to be
satisfied.
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(3) Any petltlone.r who fails to satisfy paragraphs (a)2) (ii), (iii),
(iv) of this section with respect to at least one contention shall not be

permitted to participate as a party.

(4) it /PRYYY /WAL /AREYE/IX2/PEXIXAPE/ 0Y [ XEAN G/ XB/ ALY A BT /YT ) Y EEDRLY
YP /YNe /POPXERYigYE /RPERitied /AN /RRXREXAEY /ARY A2V ALY /L /YR [EEEEAP
PEYIYige/ Y0 /AREYE/WAY /YR /RaE /1e | TRYEY /AR ALY YY / PRS2/ AEXRY /Y08 | IR EPATERE
2L /1N /RALEYY [EYRIVALION /PRDCYE [ 1R2Ved /By /Y08 /YR /REAREL / /v /EYERIAIIG
PELAZRY /EBVRXY /XALE /91 /08 /PEYiXigy /PRZEA /91 /A /RRIAYELNE /9L /8 /EAFXPYR
EPEPALIEA [10 /RRYASY AN /ARTARY /9L /YAR /eggxigp By party way avend its

contentions ified in paracral a) (2) (ii) of this section. The presidi
officer shall rule on any petition to amend such contentions besed on the
balanci of the factors ified in a) (1) of this section.
Petitions to amend that are based on information or issues raised in the
Safety Evaluation Report (SFR) issued by the NRC staff may be made no later
than forty days after the issuance of the SFR. Any petition to amend
contentions that are filed after this time will, in addition to the factors
specified in paragraph (a){1) of this section, include a showing that a
significant safety or envirormental issve is involved or that the amended
contention raises a material issue related to the performance evaluation
anticipated by sections 60.112 and 60.113 of this chapter.

(b) kwpartytotheproceedrgmayfﬂeanansmartoapetltlm for leave
to intervene within twenty days after service of the petition, with
particular reference to the factors set forth in paragraph (c) of this
section.

(c) Subject to paragraph (a)(3) of this section, The Commission, the
presiding officer, or the atomic safety and licensing board designated to
rule on petltons to intervene and/or requests for hearing stall permit
intervention, in any hearing on an application for a license to receive amd
possess high-level radiocactive waste at a geologic repository operations
area, bytheStatemwh;dxsud‘:area:.slocated an affected unit of local
goverrment as defined in section 2(31) of the Nuclear Waste Policy Act of
1982, as amended, 42 U.S.C. 10101, and by any affected Indian Tribe as
definedinPaItGOOfﬂmisdzapter. In all other circumstances, such ruling
body or officer shall, in ruling on a petition for leave to intervene,
consider the following factors, among cother things:

(1) The nature of the petitioner’s right under the Atomic Enercy Act to be
made a party to the proceeding;

(2) The nature and extent of the petitioner’s property, fimancial, or
other interest in the proceeding;

(3) The possible effect of any order which may be entered in the
proceeding on the petitioner’s interest;

4) The titioner’s icipation as a tential unéer section
2.1008(c) of this subpart.



-19 -

(d) An order permitting intervention and/or directing a hearinc may be
corditioned on such terms as the Commission, pre51dmg officer or the
designated atamic safety and licensing board may direct in the interests of:

(1) Restricting irrelevant, duplicative, or repetitive evidence amd
argument,

(2) Having camon interests represented by a spokesman, amd

(3) Retaining authority to determine priorities and control the capass of
the hearing.

(e) In any case in which, after consideration of the factors set forth in
paragraph (c) of this section, the Cammission or the presiding officer finds
that the petitioner’s interest is limited to one or more of the issues
involved in the proceeding, ary order allowing intervention shall limit the
petitioner’s participation accordingly.

(f)Apersonpemttedtomtervenebmmapartytothepmcaed;ng
subject to any limitations imposed pursuant to paragraph (e) of this section.

(g) Unless otherwise expressly provided in the order allowing

" intervention, the granting of a petition for leave to intervene does not

change or enlarge the issues specified in the notice of hearing.
2/1916 2.1015 Appeals.

(a) No appeals from any board order or decision issued under this
ﬁpa(v.zf';: are permitted, except as prescribed in paragraphs (b), (¢), (), (e),

(b) A notice of appeal from (i) a Pre-application Licensing Board order
issued pursuant to section 2.1010 of this subpart, (ii) a Licensing Board
First or Second Prehearing Conference Order issued pursuant to sectiem 2.1020
or 2.1021 of this subpart, g¢ (iii) a Llcensmg Board order grasting or
denying a motion for summary disposition issi- ' in accordance with section
2.749 of subpart G, or (iv) a Licensing Boa - der granting or denying a

petition to add or amend one or more cc..  .ions pursuant to section
2.1014(a) (4) of this subpart, shall be filed with the Atamic Safety and

Licensing Appeal Board within ten (10) days after service of the order. A
supporting brief shall accampany the notice of appeal. Any cther party or
potential party may file a brief in opposition to the appeal within ten (10)
days after service of the appeal.

(c) 2ppeals from a Licensing Board initial decision or partial initial
decision shall be filed and briefed before the Atomic Safety and Licensing

Appeal Board in accordance with the requirements of section 2.762 of subpart
G.

(d) Wwhen, in the judgment of a board, prampt appellate review of an
order not J.mmedlately appealable under paragraph (b) of this section is
necessary to prevent detriment to the public interest or unusual delay or
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expense, the board may refer the ruling promptly to the Appeal Board or
Camnission, as appropriate, and shall provide notice of such referral to the
parties or potential parties. The parties, interested goverrrental
participants, or potential parties may also request that the Board certify,
pursuant to section 2.718(i) of subpart G//ﬁé/##i#/ﬁ‘/#ﬂ#ﬂﬁ#/m#

KAy /AYED /2EEK /ALYRTEeA /iy it iearign /#f rulings not immediately appealable
under paragraph (b) of this sectim.

(e) A party or potential party may seek Cammission review of any 2ppeal
Board decision or order issued under this section in accordance with the
procedures in section 2.786(b) of subpart G. :

(f) Unless otherwise ordered, the filing of an appeal, petition for

review, or request for certification of a ruling shall not stay the
proceeding or extend the time for the performance of any act.

2/1917 2.1016 Motians.

(a) Presentation and disposition. All motions shall be addressed to the
Commission or, when a proceeding is pending before a presiding officer, to
the presiding officer. All motioms, unless made orally on the record @&driygd
A/VieArirg/ shall be filed according to the provisions of section 2.1013(c)
of this subpart. .

(b) Content. A motion shall state with particularity the grounds amd the
relief sought, and shall be accarpanied by any affidavits or other evidence
relied on, and, as appropriate, a proposed form of order.

(c) Answers to motions. Within ten (10) days after service of a motion a
party may file an answer in support of or in opposition to the mction,
accampanied by affidavits or other evidence. The moving party shall have
no right to reply, except as permitted by the presiding officer or the
Secretary or the Assistant Secretary.

ARY /PAAY /RXIARETYE] [RLARLR) /WS BYRY [ BYRAREIL /FAXY /08 [VRRXR /PP/R / /X AP
WX EER/ YIS /Y BRIA1T/ BELIPRY /OF / VR | SRRRALEIBN/ | A PRLE | IV EXVARR, [/ R/ PLARL
Ay /PR /TAEA/WAIN/ B/ REXAPN/ B [ B/ BYEEY [P /A /ROXIPI / BYRY AT /108 /A ey
AP/ PANBY IX L2/ Y RY AR/ P

L2y (d) The Board may dispose of motions either by order or by ruling
orally during the course of a prehearing conference or hearing.

L2y (e) Where the motion in question is a motion to campel discovery under
section 2.720(h) (2) or section 2/I1819(f) 2.1018(f), parties may file answers
to the motion pursuant to paragraph (c) of this section. The presiding
officer in his or her discretion, may order that the answer be given crally
during a telephone conference or other prehearing conference, rather than
filed electronically. If responses are given over the telephone the
presiding officer shall issue a written order on the motion which summarizes
the views presented by the parties unless the conference has been
transcribed. This does not preclude the presiding officer from issuing a
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prior oral ruling on the matter which is effective at the time of such
ruling, provided that the terms of te ruling are incorporated in the
subsequent written order. -

2/1818 2.1017 Computation of time.

In computing any pericd of time, the day of the act, event, or default
afzer which the designated period of time begins to run is not included. The
last day of the period so camputed is included unless it is a Saturday,
Sunday, or legal holiday at the place where the action or event is to ccaur,
in which event the periodnmsm'tti.ltbeendofthe'mxtday\michis
neither a Saturday, Sunday, hor holiday. Whenever a party has the right or
isrequiredtodosaneactwithinaprmibedperiodafterthesexvice of a
notice or other document upon him or her, one day shall be added to the
prescribed period. During pericds of syster unavailability longer than twelve
hoors, the time for filing will be suspended until the system is available.

2.1019 Discovery.

(a) Discovery methods. Parties tc the high-level waste licensing
proceeding may cbtain discovery by one or more of the following methods:
Access to the discoverable material in the Licensing Support System submitted
pursuant to section 2.1004 of this subpert; Entry upon land for inspection,
access to raw data, or cther purposes pursuant to section 2.1020 of this
suboart: Access to, or the production of, copies of documentary material for
which bibliographic headers only have 2een submitted pursuant to section
2.1003(e) of this subpart; Depositions upon oral examination or written
questions pursuant to section 2.1019 of this subpart; and requests for
adrission pursuant to section 2.742 of ttis part.

(b) Scope of discovery. (1) In genersl. Parties, pursuant to the methods
set forth in paragraph (a) of this section, may cbtain discovery regarding
any matter, not privileged, which is relevant to the licensing of the likely
candidate site for a geologic repository, whether it relates to the claim or
defense of the party seeking discovery ar to the claim or defense of any
cther party ¢1W/W/ﬁ###/#/ﬂ¥/ﬁ#ﬁﬁw/$m#/ﬂ¢£§{¢t/ﬁ

in

dergdiy ign. Discov to sectiom 2.1020 of this
during the pre-license application phese. Discovery pursuant to section

2.1019 shall begin after the notice of hearing. It is not ground for
cbjection that the information sought will be inadmissible at the hearing if
the information sought appears reascnably calculated to lead to the discovery
of admissible evidence.

(2) Trial preparation materials. A party may obtain discovery of
doaments and tangible things otherwise discoverable under paragraph (b)(1)
of this section and prepared in anticipation of or for the hearing by or for
ancther party’s representative (including its attormey, #grigdt¥#yir/ surety,
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indemnitor, insurer, or similiar agent) only upon a showing that the perty
seeking discovery has substantial need of the materials in the preparation of
this case and that it is unable without undue hardship to cbtain the
substantial equivalent of the materials by other means. In ordering
discovery of such materials when the required showing has been made, the
presiding officer shall  protect against disclosure of the mental
impressions, conclusions, opinions, or leqgal theories of an attorney or other
representative of a party concerning the proceeding.

(c) Protective order. Upon motion by a party or the person fram whonm
discovery is sought, and for good cause shown, the presiding officer may maxe
any order which justice requires to protect a party or person fram anncyance,
erbarrassment, oppression, or undue burden or expense, including one or more
of the following: (1) That the discovery not be had; (2) that the discovery
may be had only on specified terms ard conditions, including a designation of
the time or place; (3) that the discovery may be had only by a method of
discovery other than that selected by the party seeking discovery:; (4) that
certain matters not be inquired into, or that the scope of discovery be
limited to certain matters; (5) that discovery be conducted with no e
present except persons designated by the presiding officer; (6) that, subject
to the provisions of section 2.790 of this part, a trade secret or other
confidential research, development, or camercial information not be
disclosed or be disclosed cnly in a designated way: (7) that studies and
evaluations not be prepared. If the mction for a protective order is denied
in whole or in part, the presiding officer may, on such terms and corditians
as are just, order that any party or person provide or permit discovery.

(d) Sequence and timing of discovery. Unless the presiding officer upon
motion, for the cornvenience of parties and witnesses and in the interests of
justice, orders otherwise, methods of discovery may be used in any sequence
and the fact that a party is conducting discovery, whether by deposition ar
otherwise, shall not operate to delay any cther party’s discovery.

(e) Supplementation of responses. A party who has included all doaumentary
material relevant to any discovery request in the Licensing Support System or
whohasraspondedtoarequastfardisccverywithamponsethatm
camplete when made is under no duty to supplement his response to include
information thereafter acquired, except as follows:

ALY /K /ERYIA /38 /rRY /A /20X /EEREOTR0LY /XP [ FYPELERERL [ KX8 [ FREEPTEE /¥R
YELPELY/ Y0/ AT | BAPEY IO/ QIXELYLL | BORYRESPA/ YB/ KLY /INE / APETHAYA /B2 XprAYiey
B1 / /CRYERYE /YRS LN KToNIeaas /B | AIRE S AR TS [RAYYSYR) /AR KAL) /YR / 18T YIYL
B/ EALH/ CEYERT BXDRLLEA/ Y/ SRL ISR/ A/ A BXRY L HLIIERR/ Y/ XYe/ VA Lrds / O
BT ELY/RRXLEY/ P1 VALEY) P8/ WANTEER/ 12/ BY RPN B YEREATA 4 | AT/ e/ PR Y AR
BL/ IR/ FIYYEERS B/ YRR IR -

xzxmhpaxtyismﬂeradutyseasmablytoamrﬁapriorrﬁsponseifit
cbtains information upon the basis of which (i) it knows that the response
was incorrect when made, or (ii) it knows that the response though correct
whennadeisnolongertrueandthecixo.mstancesaresuchthatafailureto
amend the response is in substance a knowing concealment.
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X}I_(glAdutytosupplarentresponssmaybeﬁpposedbyorderofthe
presiding officer or agreement of the parties.

(f) Motion to campel discovery. (1) If a deponent or a party upon wham a
request foY/EYpdderion/pt/doevperys for the n_land or p for
inspection or access to raw data is served fails to respond or cbjects to the
request, or any part thereof, the deposing party or the party submitting the
request may move the presiding officer, within five days after the date of
the response or after failure of a party to respond to the regquest for an
order campelling a response in accordance with the request. The moticn shall
set forth the nature of the questions or the request, the response or
cbjection of the party upcn whom the request was served, and arguments in
support of the motion. For purposes of this paragraph, an evasive or
incamplete answer or response shall be treated as a failure to answer or
respord. Failure to answer or respond shall not be excused on the ground
that the discovery scught is cbjectionable unless the person or party failing
to answer or respond has applied for a protective order pursuant to paragraph
(c) of this section.

(2) In ruling on a motion made pursuant to this section, the presiding
officer may make such a protective order as he is authorized to make on a
motion made pursuant to paragraph (c) of this section.

(3) This section does not preclude an independent request for issuance of
a subpoena directed to a person not a party or its contractors for production
of docauments. This section does not apply to requests for the testimony of
the regulatory staff pursuant to section 2.720(h) (2) (i) of this part.

Z2/19728 2.1019 Depositions upon oral examination and upon
written questions.

(a) Any party desiring to take the testimony of any party or other person
by deposition on oral examination or written questions shall, without leave
of the Cammission or the presiding officer, give reasonable notice in writing
to every other party, to the perscn to be examined and to the presiding
officer of the proposed time and place of taking the deposition; the name
and address of each person to be examined, if known, or if, the name is not
known, a general description sufficient to identify him or the class or group
to which he belongs; the matters upon which each person will be examined and
the name or descriptive title and address of the officer before whom the
deposition is to be taken.

(b) Within the United States, a depocsition may be taken before any
officer authorized to administer ocaths by the laws of the United States or of
the place where the examination is held. Outside of the United States, a
deposition may be taken before a secretary of an embassy or legation, a
consul general, vice consul or consular agent of the United States, or a
person authorized to administer oaths designated by the Commission.
Depositions may be conducted by telephone or by video teleconference.

(c) The deponent shall be sworn or shall affirm before any questions are
put to him or her. Examination and cross-examination shall proceed as at a
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hearing. Each question propounded shall be recorded and the answer taken
down in the words of the witness. Objections on questions of evidence shall
be noted in short form without the arguments. The officer shall not decide
on the carpetency, materiality, or relevancy of evidence but shall record the
evidence subject to objection. Objections an questions of evidence not made
before the officer shall not be deemed waived unless the ground of the
cbjection is one which might have been dbviated or removed if presented at
that tire.

(d) When the testimony is fully transcribed, the deposition shall be
submitted to the deponent for examination and signature unless the deponent
is 111 or cannct be found or refuses to sign. The officer shall certify the
deposition or, if the deposition is not signed by the deponent, shall
certify the reasons for the failure to sign, and shall promptly transmit the
deposition to the 1SS Administrator.

(e) where the deposition is to be taken on written questions, the
party taking the deposition shall serve a copy of the questions, showing each
question separately ard consecutively mumbered, on every other party with a
notice stating the name and address of the person who is to answer them, and
the name, description, title, and address of the officer before whom they are
to be taken. Within ten (10) days after service, any other party may serve
cross-questions. The questions, cross-questions, and answers shall be
recorded ard signed, and the deposition certified, returned, and filed as in
the case of a deposition on oral examination.

(f) A deposition will not became a part of the record in the hearing
unless received in evidence. If only part of a deposition is offered in
evidence by a party, any other party may introduce any other parts. A party
shall nct be deemed to make a person his o«n witness for any purpose by
taking its deposition.

() A deponent whose deposition is taken and the officer taking a
deposition shall be entitled to the same fees as are paid for like services
in the district courts of the United States, to be paid by the party at whose
instance the deposition is taken.

(h) The witness may be accampanied, represented, and advised by legal
caunsel.

(1) (1) After receiving written notice of the deposition under paragraph
(a) or paragraph (e) of this section, and ten days before the scheduled date
of the deposition, the deponent shall sulmit an index of all documents in his
or her possession, relevant to the subject matter of the deposition,
including the categories of documents set forth in paragraph (i) (2) (i) of
this section, to all parties. The index shall identify those records which
have already been entered into the Licensing Support System. All documents
that are not identical to documents already on the Licensing Support System,
whether by reason of subsequent modification or by the addition of notations,
shall be treated as separate documents.
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(2){17 The following material is excluded from initial entry into the
Licensing Support System, but is subject to derivative discovery under
paragraph (i) (1) of this section—

LAY (i) personal records;

ARy (ii) travel vouchers;

A2y (iii) speeches;

AZ; {(iv) preliminary drafts;
{v) marginalia.

. AIY [THE /EEXIBNINE [RAYELIAL /38 [EYCTASA [EYOR /ALY /INKD /Xre
LAgArairg /SATCOrY. /SYRYOR /RIIRY [ YAYOUan [ IIYIAL / BRYTY [ OAYRIARY /45 ) S o
2/1PRR/BE/KALE BARBRYYS | BY VXA RRYASRY IR AISAA EI | DAY AR X O AT
O

111111117/ 0R) 1 /REEALIRY /Y i /WA Ar YR 1

1117171171 BY 1/ ¥RIRERIRR BAOKE AP Y oL YK N

L11711111 /K211 [ RRYRY IR /B YR A XIS ETS / Y0/ AL AT TR LAY OIS / ST At
L1111171717111 /RAYXBYARY ) YELAYSE /Y0 PURBYS |/ T AR Y /MRS ARPRANE ] | BRY AL /
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(3) Any party may request a paper copy of any or all of the documents
onthehﬁa:thathavenotalreadybeenenteredhﬁ:othemcersirgsk:pport
System.

(4) The deponent shall bring a paper copy of all documents on the
index that kave not already been entered into the Licensing Support System to
an oral deposition conducted pursuant to paragraph (a) of this section, or in
the case of a deposition taken on written quess -s pursuant to paragraph (e)
of this section, shall submit such documents + °~ <he certified deposition.

(5) A party may request that any or all documents on the index that
havemtalxeadybeenawtemdintothemcersj:gs:pportSystan,axﬂonmidu
they intend to rely at hearing, be entered into the ISS.

(J) In a proceeding in which the NRC is a party, the NRC staff will make
available cne or more witnesses designated by the Executive Director for
Operations, for oral examination at the hearing or on deposition regarding
any matter, not privileged, which is relevant to the issues in the
proceeding. The attendance and testimony of the Camissioners and named NRC
perscnnel at a hearing or on deposition may not be required by the presiding
officer, by subpoena or otherwise: Provided, That the presiding officer may,
upon a showing of exceptional circumstances, such as a case in which a
particular ramed NRC employee has direct perscnal knowledge of a material
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fact not known to the witnesses made available by the Executive Director for
Operations regquire the attendance ard testimony of named NRC personnel.

Section 2.1020 Entry upon land for inspection and cther purposes.
a may _serve on cother a est to:

(1) Permit entrv upon designated land or other property in the possession
or control of the party upon whom the g_i._lest is served for the purpose of
access to raw data, inspection and measuring, surveving, photographing,
testing, or sapling the property or any designated object or cperation
thereon, within the scope of section 2.1018 of this subpart.

b) Service. The est may _be served on without leave of the
Commission or the gr&sim officer.

{c) Contents. The request shall set forth the items to be inspected either by
individual item or by category, and describe each item and category with
reasonable particularity. The request shall specify a reasocnable time,
place, and mammer of making the inspection and perforring the related acts.

(d) Response. The party upon whom the request is served shall serve on the
party submitting the request a written response within thirty (30) days after
the service of the request. The response shall state, with respect to each
item or category, that inspection and related activities will be permitted as
requested, unless the request is objected to, in which case the reasons for

objection shall be stated. If cbjection is made to part of an item or
cateqo the shall be ified.

2.1021 First Prehearing conference.

(a) In any proceeding involving an application for a license to receive
and possess high-level radioactive waste at a geologic repository operations
area pursuant to Part 60 of this chapter the Cammission or the presiding
officer will direct the parties and any petitioners for intervention, or
their counsel, to appear at a specified time ard place, within seventy days
after the notice of hearing is published, or such other time as the
Camission or the presiding officer may deem appropriate, for a conference
to:

(1) Permit identification of the key issues in the proceeding;

(2) Take any steps necessary for further identification of the issues;

(3) Consider all intervention petitions to allow the presiding officer to
make such preliminary or final determination as to the parties to the
proceeding, as may be appropriate; and

(4) Establish a schedule for further actions in the proceeding.
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(b) The presiding officer may order any further formal and informal
conferences among the parties, including teleconferences, to the extent that
the presiding officer considers that such a conference would expedite the
proceeding.

(c) A prehearing conference held pursuant to this section shall be
stencgraphically reported and may be conducted by teleconference.

(d) The presiding officer shall enter an order which recites the action
taken at the conference, the schedule for further actions in the proceed:mg
any agreements by the parties, and which identifies the key issues in the
proceeding, makes a preliminary or final determination as to the parties in
the proceeding, and provides for the submission of status reports on
discovery.

2.1022 Second Prehearing Conference.

(2a) The Commission or the presiding officer in a proceeding on an
application for a license to receive and possess high-level radicactive waste
at a geologic repository operations area shall direct the parties or their
counsel to appear at a specified time and place within seventy days after the
Safety Evaluation Review is issued by the NRC staff foer a conference to
consider:

(1) Consideration of new or amended contentions sutnmitted under section
2.1014 (a) (3) of this subpart:;

(2) simplification, clarification, and specification of the issues;
(3) The necessity or desirability of amending the pleadirgs;

(4) The obtaining of stipulations and admissions of fact and of the
contents and authenticity of documents to avoid unnecessary proof;

(5) Identification of witnesses and the limitation of the number of expert
witnesses, and other steps to expedite the presentation of evidence;

(6) The setting of a hearing schedule; and

(7) Such other matters as may aid in the orderly disposition of the
proceeding.

(b) Prehearing conferences shall be stencgraphically reparted.

(c) The presiding officer shall enter an order which recites the action
taken at the conference, theamendmentsallcwedtoﬁ:eplead:ngsarﬁ

agreements by the parties, and which limits the issues or defines the matters
in controversy to be determined in the proceeding.

2.1023 Immediate effectiveness of intitial decision.
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(a) Pending review and final decision by the Commission, an i-itial
decision rasolving all issues before the presiding officer in faver of
issuance or amendment of a construction authorization pursuant to section
60.31 of this chapter or a license to receive and possess high-level
radicactive waste at a geologic repository operations area pursua to
. section 60.41 of this chapter, will be immediately effective upon issuance
except —

(1) As provided in any order issued in accordance with section 2.723 of
this part that stays the effectiveness of an initial decision; or

(2) As otherwise provided by the Comission in special ciramstances.

(b) The Director of Nuclear Material Safety amd Safeguards, as
appropriate, notwithstanding the filing or pendency of an appeal pursuxtt to
section 2.762 of this part or a petition for review pursuant to secticn 2.786
of this part, promptly shall issue a construction authorization or a license
to receive and possess high-level radicactive waste at a geologic repository
operations area, or amendments thereto, following an initial decision
resolving all issues before the presiding officer in favor of the licensing
action upon making the appropriate licensing findings, except—

(1) As provided in paragraph (c¢) of this section; or

(2) As provided in any order issued in accordance with section 2.783 of
this part that stays the effectiveness of an initial decision; or

(3) As otherwise pfovided by the Cammission in special circumstances.

(¢} (1) Before the Director of Ruclear Material Safety and Safequards ray
issue a construction authorization or a license to receive and possess waste
at a geologic repository operations area in accordance with paragraph (c) (2)
of this section, the Comnissicn, in the exercise of its supervisory autherity
over agency proceedings, shall undertake and complete a supervisory
examination of those issues contested in the proceeding before the Licersing
Board to consider whether there is any significant basis for doubting that
the facility will be operated with adequate protection of the public health
ard safety, and whether the Cammission should take action to suspend or to
otherwise condition the effectiveness of a Licensing Board decision that
resolves contested issues in a proceeding in favor of issuing a construction
authcrization or a license to receive and possess high-level radicactive
waste at a geolcgic repository operations area. This supervisory
examination is not part of the adjudicatory proceeding and the parties to the
proceeding have no right to file pleadings with the Commission with regard to
this supervisory examination. The Commission shall notify the Directer in
writing when its supervisory examination conducted in accordance with this
paragraph has been campleted.

(2) Before the Director of Nuclear Material Safety and Safeguards issues a
construction authorization or a license to receive and possess high-level
radicactive waste at a geologic repository operations area, the Comission
shall review those issues that have not been contested in the proceeding



- 29 -

before the Licensing Board iurt: shout wihdich the Divectrr mist made approsz-iate
findings prior to the issuance of such a license. ™ Tirector shall dessue a
construction authorization or a litemmse to receive ard rossess highr-level
radicactive waste at a geologic repeeitory cperztiaes arsw anly after written
notification from the Comuissiem of its cogpletion of its review under this
paragraph amd of its determinaticm tmt it is arrroerizitn for the Director to
issue such a license. This Comission yeview of urcrtested issues 3= not
part of the adjudicatory proceeding amd the rerties to the proceeding kave mno
right to file pleadings with the Coomissimy comcerrmne this revisew.

(3) No suspension of the effectivenees of = Licersing Boeerd”s dmitial
. decision or postponement of the Director‘s issmmre of a litense et results
from a Commission supervisory examiration of cortestes issuss wxder peragraph
(c) (1) of this section or a review of wrcrmtectsd imsues mder perecraph
(c) (2) of this section will be entered except in writding with 2 statsnert of
the reasons. Such suspension or posiponement will ke limdted to sick period
as is necessary for the Comittee to rescive the mettews at fesme. I4 the
Supervisory examination results in a suEpensicn of e effectivensss ©f the
Licensing Board’s initial decision amder pareggrapk: {c}4{1) of thd= sectdion,
the Comission will take review of the decisicr s= sxrze ard further
p{weedjngsmlativetothemntcsmdmtmsatjsszﬁllbeinmame

its written statement of reasams. If = ostporement resdlts from @ rewiew
under paragraph (c){(2) of this section, comenmts oo e uncontested matters
at issue may be filed by the arplicamt within ter (it} days of senvice of the
Camission’s written statement.

CONFORMING AMENIMENTS

2.700 is amended by adding:

The procedure applicabletoﬂxe;mmeu‘fmgmameg;ﬁimimiwa Jicence to
receive and possess high-level radicartive weste ar a genlayic yepository
operations area are set farth iz subpart J of this pere.

2.714 is amended by delgriyg addtimg—

With the exception of licemse erxdications decheted under Sohwert I of this
part '

2.743(f) is aperded by addimege:

Exhibits in the proceeding on am agxiifretion for a3 licerse to yeceive ard
possess high-level radfomrtive wmste 2t 2 genloric reesitury cperstions area
are governed by secticw Z/I74 2.300% of this part.

2.764 is amended by delstiny paremrzci 5.
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(b) The presiding officer may order any further formal and informal
conferences among the parties, including teleconferences, to the extent that
the presiding officer considers that such a conference would expedite the
proceeding.

(©) A prehearing conference held pursuant to this section shall be
stenographically reported and may be conducted by teleconference.

(d) The presiding officer shall enter an order which recites the action
taken at the conference, the schedule for further actions in the proceeding,
any agreements by the parties, and which identifies the key issues in the
proceeding, makes a preliminary or final determination as to the parties in
the proceeding, and provides for the submission of status reports on
discovery.

2.1022 Second Prehearing Conference.

(a) The Coammission or the presiding officer in a proceeding on an
application for a license to receive and possess high-level radiocactive waste
at a geologic repository operations area shall direct the parties or their
counsel to appear at a specified time and place within seventy days after the
Safety Evaluation Review is issued by the NRC staff for a conference to
consider:

(1) Consideration of new cr amended contentions submitted under section
2.1014(a) (3) of this subpart:

(2) simplification, clarification, and specification of the issues;
(3) The necessity or desiredbility of amending the pleadings;

(4) The cbtaining of stipulations and admissions of fact and of the
contents and authenticity of doaumments to avoid unnecessary proof;

(5) Identification of witnesses and the limitation of the number of expert
witnesses, and cther steps to expedite the presentation of evidence;

(6) The setting of a hearing schedule; and

(7) Such other matters as may aid in the orderly disposition of the
proceeding.

(b) Prehearing conferences shall be stenographically reported.

(c) The presiding officer shall enter an order which recites the action
+aken at the conference, the amendments allowed to the pleadings and

agreements by the parties, and which limits the issues or defines the ratters
in controversy to be determined in the proceeding.

2.1023 Immediate effectiveness of intitial decision.
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(a) Pending review and final decision ky the Commission, an initial
decision rasolving all issues before the rresiding officer in favor of
jssuance or amendment of a construction autrorization pursuant to section
60.31 of this chapter or a license to receive and possess high-level
radioactive waste at a geologic repository operations area pursuant to
section 60.41 of this chapter, will be immediately effective upon issuance
except —

(1) As provided in any order issued in accordance with section 2.788 of
this part that stays the effectiveness of an initial decision; or

(2) As otherwise provided by the Camission in special circumstances.

(b) The Director of Nuclear Material Safety and Safeguards, as
appropriate, notwithstanding the filing or pendency of an appeal pursuant to
secticn 2.762 of this part or a petition for review pursuant to section 2.786
of this part, promptly shall issue a construction authorization or a license
to receive and possess high-level radioactive waste at a geologic repository
operations area, or amendments thereto, following an initial decision
resolving all issues before the presiding officer in favor of the licensing
action upon making the appropriate licensing findings, except—

(1) As provided in paragraph (¢) of this section; or

(2) As provided in any order issued in accordance with section 2.788 of
this part that stays the effectiveness of an initial decision; or

(3) As othervise provided by the Commission in special ciraumstances.

(c) (1) Before the Director of Nuclear Material Safety and Safeguards may
jssue a construction authorization or a license to receive and possess waste
at a geologic repository pperatiorrs area in accordance with paragraph (c) (2)
of this section, the Commission, in the exercise of its supervisory authority
over agency proceedings, shall undertake amd complete a supervisory
examination of those issues contested in the proceeding before the Licensing
Board to consider whether there is any significant basis for doubting that
the facility will be operated with adequate protection of the public health
and safety, and whether the Commission should take action to susperd or to
otherwise corditiom the effectiveness of a Licensing Board decision that
resolves contested issues in a proceeding in favor of issuing a construction
authorization or a license to receive and possess high-level radicactive
waste at a geologic repository operations area. This supervisory
examination is not part of the adjudicatory proceeding and the parties to the
proceeding no right to file pleadings with the Commission with regard to
this supervisary examination. The Camission shall notify the Director in
writing when its supervisory examination conducted in accordance with this
paragrach has been capleted.

(2) Before the Director of Nuclear Material Safety and Safeguards issues a
construction autharization or a license to receive and possess high-level
radicactive waste at a geologic repository operations area, the Comission
chall review those issues that have not been contested in the proceeding
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before the Licensing Board &xx gfwout wiach the Directnr mist mazs apropriate
findings prior to the issuance of such a license. The Director s=1l Jssue a
construction authorizatin or a litemme to weceive ard possess higinrlevel
radioactive waste at a geologic repesdtory ceeyzticrms arse oty afoer written
notification from the Caxmissiem of its ccxgpdetion of its review undexr this
paragraph and of its determinatirm ttmat it is appropriate for the Director to
issue such a license. This Comission review of unccrzestec Issaes 3s not
part of the adjudicatory proceeding amxd the perties tn the proceecing have no
right to file pleadings with the Oormission comcezyuing this review.

(3) No suspension of the effectiveness of = Lirersing Boer3’s imitial
decision or postponement of the Director’s isswemce of & lirense that results
from a Comission superviscry examiration of cortested issires wrder perzgraph
(c) (1) of this section or a review of wrrmtested issues wder paegraph
(c) (2) of this section will be entered except in writing with 2 statsmert of
the reasons. Such suspensiocn or postponememt wiil e Iindtes to sk period
as is necessary for the Cormittee to rescilve the meffers 22 isss=. II the
supervisory examination results in a suspensicm of the effectiveness of the
Licensing Board’s initial decisiun wmder paragraph {c){1) o this section,
the Commission will take review of the decisiom s sxxte axd Eother
proceedings relative to the contested motiers at isswe widl be in accordamce
with procedures for participatiom by the appiicemt, the NRC staff, or cther
its written statement of reasoms. If 2 postpererent resdlits oo 2 rewview
under paragraph (€)(2) of this section, comenis op the wncontestad matiers
at issue may be filed by the apxlicamt within ter: (18 deys of se=vice of the
Cammission’s written statemesit.

CONFORMING AMENDMENTS

2.700 is amended by adding:

Theprocedureapplicab}:etoﬁxe;xm@isgmamagﬂimﬁmima dicense to
receive and possess high-lewel radivactive weste ar 2 geolomic repository
operations area are set farth ir subpert J of this peot.

2.714 is amended by gdelgriyg adicng— |

2.743(f) is amended by adirxr

Bhibits in the procesding oo anv agyliirstics: for a licerse o receive and
possess high-level radicective wEste at 2 gedlagic repository coer=timns area
are governed by sectiom ZZIZ£ 2.3203% of this paxt.

2.764 is amended by delistioe paweayzpin (5% .



