
UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHINGTON, D.C. 20655

OFFICE OF THE 
LSS ADMINISTRATOR

July 29, 1991

MEMORANDUM FOR: 

FROM: 

SUBJECT:

The Chairman 

Lloyd J. Donnelly, 
Office of the LSS Administrator 

FULL TEXT REFERENCES IN LICENSING SUPPORT 
SYSTEM RULE

At our July 16, 1991 meeting on the Licensing Support System 

(LSS), you asked that a copy of the LSS rule be highlighted to show 

where requirements for searchable full text were addressed. A 

highlighted copy of the LSS rule is attached (see clipped pages).  

We will discuss the costs and other implications of substantially 

reducing the volume of full text processing and storage at the 

upcoming August 1, 1991 meeting.  

Attachment: As stated 

cc: Commissioner Rogers 
Commissioner Curtiss 
Commissioner Remick
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This secton of the FEDERAL REGPSTER 
contains regulatory documents having 
general applicab4irty and NiggJ efi most 
of which are keyed to and codAed in 
the Code of Fcdera Regiibouwi. stl 6 
published under 50 hies pursuwi to 44 
U.S.C. 1510.  
The Code of Federal Regulations i sold 
by the Supelintendeit of oocraenhs.  
Prices of new books are fsted In the 
first FEDERAL REGISTER asue fech 
week.  

DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7 CFR Part 910 

[Lemon Reg. 6611 

Lemons Grown In California anid 
Arizona; Umitation of Handling 

AGENCY. Agricultural Marketing Service.  
USDA.  
ACTIOM Final rule.  

SUMMAnY. Regulation 661 establishes 
the quantity of fresh California-Arizona 
lemons that may be shipped to market at 
330.000 cartons during the period April 
is through April 22, 1989. Such action is 
needed to balance the supply of fresh 
lemons with market demand for the 
period specified, due to the marketing 
situation confronting the lemon industry.  
DATESm Regulation 661 (I 910.961) Is 
effective for the period April 16 through 
April 22. 1989.  
FOR FURTHER lSFOAmACOW coNTACT.  
Beatriz Rodriguez. Marketing Specialist.  
Marketing Order Administration Branch.  
F&V. AMS. USDA. Room 2523. South 
Building. P.O. Box 96456. Washington.  
DC 20090-645a; telephone: (202) 475-
3861.  
SUPPLEMINTARY INFORMATIOIC This 
final rule has been reviewed under 
Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a "non.major" 
rule under criteria contained therein.  

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFAJ. the 
Administrator of the Agricultural 
Marketing Service has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entitles.  

The purpose of the RFA is to fit 
regulatory action to the scale of 
business subject to such actions in Order 
that small businesses will not be unduly

or disproportionately burdened.  
Marketing orders issued pursuant to the 
Agricultural Marketing Agreement Act.  
and rules issued thereunder. are unique 
in that they are brought about through 
group action of essentially small entities 
acting on their own behalf. Thus. both 
statutes have small entity orienLation 
and compatibility.  

There are approximately 85 handlers 
of lemons grown in California and 
Arizona subject to regulation under the 
lemon marketing order and 
approximately 2500 producers in the 
regulated area. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.2) as those having annual gross 
revenues for the last three years of less 
than $500000, and small agricultural 
service firms are defined as those whose 
gross annual receipts are less than 
$3,500,000. The majority of handlers and 
producers of California-Arizons lemons 
may be clessifRed as small entities.  

This regulation is issued under 
Marketing Order No. 910. as amended (7 
CFR Part 910), regulating the handling of 
lemons grown in California and Arizona.  
The order is effective under the 
Agricultural Marketing Agreement Act 
(the "Act." 7 U.S.C. 0o0-.74), as 
amended. This action is based upon the 
recommendation and information 
submitted by the Lemon Administrative 
Committee (Committee) and upon other 
available information. It is found that 
this action will tend to effectuate the 
declared policy of the Act.  

This regulation is consistent with the 
California-Arizona lemon marketing 
policy for 19-69. The Committee met 
publicly on April 11.19K9, In Los 
Angeles, California. to consider the 
current and prospective conditions of 
supply and demand and. by a 9 to 4 
vote, recommended a quantity of lemons 
deemed advisable to be handled during 
the specified week. The Committee 
reports that demand for lemons is 
improving.  

Pursuant to 5 U.S.C. L3, it is further 
found that it is impracticable.  
unnecessary, and contrary to the public 
interest to give preliminary notice and 
engage in further public procedure with 
respect to this action and that good 
cause exists for not postponing the 
effective date of this action until 30 days 
after publication in the Federal Reaglst 
because of insufficdent time between the 
date when information became

available upon which this regulation is 
based and the effective date necessary 
to effectuate the declared purposes of 
the Act. Interested persons were given 
an opportunity to submit information 
and views on the regulation at an open 
meeting. It is necessary, in order to 
effectuate the declared purposes of the 
Act, to make these regulatory provisions 
effective as specified, and handlers have 
been apprised of such provisions and 
the effective time.  

List of Subjects in 7 CFR Part 910 

Marketing agreements and orders, 
California. Arizona. Lemons.  

For the reasons set forth in the 
preamble. 7 CFR part 910 is amended as 
follows: 

PART 910--LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

1. The authority citation for 7 CFR 
Part 910 continues to read as follows: 

Authority- Secs. 1-19. 48 Slat. 31, as 

amended 7 US.C. 101-.74.  

2. Section 910.961 is added to read as 
follows: 

NOTE- This section will not appear in the 

Code of Federal Regulations.  

J 910.961 Lanon Regulation 661.  
The quantity of lemons grown in 

California and Arizona which may be 
handled during the period April 1B. 1989.  
through April 22. 1989, is established at 
330.000 cartons.  

Dsted: April 12. 139.  
Robedt C. Kemney, 
Deputy Direcr, Fruit and Vegetable 
Division.  
PFR Doe. S64M53 Filed 4-13-W. &,45 am) 

@aLuls Cam 3411&12-111 

NUCLEAR REGULATORY 

COMMISSION 

10 CFR Pairt 2 

RIN $StS-AC44 

Subm•ssion and Management of 
Records and Documents Related to 
the Licensing of a Geologic 
Repository for the Disposal of High
Level Radioactive Waste 

Am v. Nuclear Regulatory 
Commission.
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AclicsO Final rulemaking.  

SUMMAaY The Nuclear Regulatory 
Commission is amending the 
Commission's Rules of Practice in 10 
CFR Part 2 for the adjudicatory 
proceeding on the application for a 
license to receive and possess high-level 
radioactive waste at a geologic 
repository operations area pursuant to 
10 CFR Part 60. The revisions establish 
the basic procedures for the licensing 
proceeding, including procedures for the 
use of the Licensing Support System. an 
electronic information management 
system, in the proceeding. The revisions 
are based on the deliberations of the 
Commission's High-Level Waste 
Licensing Support System Advisory 
Committee. The Advisory Committee 
was composed of organizations 
representing the major interests likely to 
be affected by the rulemaking, and was 
established by the Commission pursuant 
to the Federal Advisory Committee Act.  
5 U.S.C. App. i, in September 1987.  
EFFECTIVE DATI May 15. 1989.  
FOR FURThER INFORMATION CONTACT: 
Francis X. Cameron. Office of the 
General Counsel. U.S. Nuclear 
Regulatory Commission. Washington.  
DC 20555. Telephone: 301-492-1623.  
SUPPLIMENrARY INFORUAflHoq 

Background 
On August 5. 1987. the Commission 

announced (52 FR 29024) the formation 
of the High-level Waste Licensing 
Support System Advisory Committee 
("negotiating committee") to develop 
recommendations for revising the 
Commission's Rules of Practice in 10 
CFR Part 2 for the adjudicatory 
proceeding on the application for a 
license to receive and possess high-level 
radioactive waste ("HLW") at a geologic 
repository operations area ("HLW 
licensing proceeding"). I The negotiating 
committee sought concensus on the 
procedures that would govern the HLW 
licensing proceeding. focusing primarily 
on the use of an electronic information 
management system known as the 
Licensing Support System I"I"). in the 
HLW licensing proceeding. The 
objective of the negotiated rulemaking 
was to develop the essential features of 
the procedural rules for effective 
Commission review of the U.S.  
Department of Energy (DOE) license 
application within the three-year time 
period required by section 114(d) of the 
Nuclear Waste Policy Act of 1982. as 

loS.e A~leent in lficipta Betwen the Department of' Eerly IDOEI and the Nuclea 
RIteul-Iory Commisaaoa iNIC) on tha Oevaeopmeai 
of a licnsing Suppoml System (L.5SL Fetmua.y ZY.  
1S5?.

amended ('NWPA"). The negotiating 
committee completed its deliberations in 
July 2988. Based on the committee 
deliberations, the Commission approved 
a proposed rule that would revise 10 
CFR Part 2 to establish the procedures 
for the HLW proceeding. The proposed 
rule was published on November 3. 1988.  
The comment period closed on 
December 5. 2988. After consideration of 
the public comments, the Commission is 
promulgating this final rule.  

The LSS is ifflended to provide for the 
entry of. and access to, potentially 
relevant licensing information as early 
as practicable before DOE submits the 
license application for the repository to 
the Commission. The LSS would contain 
the documentary material generated by 
DOE. NRC and other parties to the 
licensing proceeding which are relevant 
to licensing of the repository. All parties 
would then have access to this system 
well before the proceeding begins.  
Access to these documents will be 
provided through electronic full text 
search capability. This provides the 
flexibility of searching on any word or 
word combinations within a document 
and thus facilitates the rapid 
identification of relevant documents and 
issues. Because the relevant information 
would be readily available through 
access to the LSS. the initial time
consuming discovery process, including 
the physical production and on-site 
review of documents by parties to the 
HLW licensing proceeding, will be 
substantially reduced.  

The use of the LSS in the HLW 
licensing proceeding is to provide for 
timely review of the DOE license 
application by

e Eliminating the most burdensome 
and time-consu aspect of the 
current system of document discovery
I.e.. the physical production of 
documents after the license application 
has been filed--because the LSS will 
provide for the identification and 
submission of discoverable documents 
before the license application is 
submitted, 

* Eliminatins the equally burdensome 
and numerous FOIA requests for the 
same information that both DOE and the 
NRC will surely receive before and after 
the application is filed if the LSS does 
not become a reality.  

* Enabling the comprehensive and 
early technical review of the millions of 
pages of relevant licensing material by 
the DOE and NRC staff. through the 
provision of electronic full text search 
capability which wil allow the quick 
Identification of relevant documents and 
Issues;

* Enabling the comprehensive and 
early review of the millions of pages of 
relevant licensing material by the 
potential parties to the proceeding, so as 
to permit the earlier submission of better 
focused contentions resulting in a 
substantial saving of time during the 
proceeding: 

* Providing for the electronic 
transmission of all filings dulirng the 
hearin& thereby eliminating a 
significant amount of delay.  

The Negoti•t•g Committee. The 
Commission used the process of 
negotiated rulemaking to develop the 
proposed rule. In negotiated rulemaking 
the representatives of parties who may 
be affected by a proposed rule. including 
the Commission. convene as a group 
over a period of time to attempt to reach 
consensus on the proposed rule.  

The finrst meeting of the negotiating 
committee was held in September 1987.  
The negotiating committee completed its 
deliberations in July 1968.  

The members of the negotiating 
committee are
"* DOE 
"* NRC 
"* State of Nevada 
"* A coalition of Nevada local 

governments 
"* A coalitation of industry groups 

(Edison Electric Institute/Utility 
Nuclear Waste Management 
Group/U.S. Council for Energy 
Awareness) 

"* National Congress of American 
Indians 

"* A coalition of national environmental 
groups (Environmental Defense 
Fund/Sierra Club/Friends of the 
Earth).  

All members of the negotiating 
committee. with the exception of the 
industry coalition. agreed to the draft 
text of the proposed rule that was 
discussed by the committee at its final 
meeting ("final negotiating text"). Under 
the committee protocols, the dissenting 
vote by the industry precluded 
committee consensus on the proposed 
rule."1 

' In the Ausust S. 111. FdaemI Resite Notion 
that Initated the egotated ndemaking, the 
Commiasi.. cdearly Indicated thal the LSS wao only 
ome of the mesanisnm that the Commission was 
Considering to tluamhline the hiceming procs&s.  
Howwrw. all padrtIPants on the neostISUh 
mmitte. Including dw Indutry. ianitally aged 

thati sAlwtltcant contibutor to icenaing delay was 
dommean discovery and motions practio-jasues 
that the 1.3 was intended to address. to this regad, 
the induaty. later mated tis, the .ISS would aseuit 
in Utle change sin th length of thelensing 
proosedbn without furw r procedural hangles.
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Those participants who approved the 
final negotiating text are DOE, the State 
of Nevada, the coalition of Nevada local 
governments. the National Congress of 
American Indian&. the coalition of 
national environmental groups, and the 
NRC staff. The final negotiating text was 
carefu]y drafted with the full 
participation of people with strong 
experience and background in NRC 
practice. It reflected the concerns of the 
major interests affected by the 
rulemaking. In fact. the industry 
coalition. although dissenting on the 
final negotiating text, fully participated 
in the drafting of the final text, and had 
considerable influence on the wording 
of the final text.s 

The proposed rule was issued for a 
thirty-day comment period. The 
participants on the negotiating 
committee who approved the final 
negotiating text agreed to refrain from 
commenting negatively on the final 
negotiating text. if that text was 
published by the Commission as a 
proposed rule. The industry coalition. as 
well as any nonparticipants in the 
negotiation. were free to comment 
critically on any aspect of the proposed 
rule, including cost aspects of the LSS.  
Consistent with the negotiating 
committee's function advise the 
Commission on the LSS rulemakinr the 
staff submitted the comments on the 
proposed rule to the negotiating 
committee for review and comment The 
public comments on the proposed rule, 
and any comments from the negotiating 
committee (the Commission received 
comments from the State of Nevada, the 
National Congress of American Indians, 
and Lincoln County, Nevada), are 
summarized below.  

The comment period on the proposed 
LSS rule closed on December 5 1988.  
The Commission received nine 
comments &even of these comments 
were from various segments of the 
Nuclear industry, one was brom DOE 
expressing support for the LSS 
rulemaking and recommending several 
clarifications, and one was from formal 
trial counsel in the Commission's Office 
of the General Counsel. now with the 
firm of Hopkins. Suttew. Hamel & Park.  
Most of the industry comments 
consisted of an endorsement of the 
recommendations contained in the 
comment letter submitted by the Edison 
Electric Institute and the Utility Nuclear 
Waste Management Group("EII/ 
UNWMG"). As noted earlier. EEI/ 

0 The Commissioa Doles that the industry 
coalition's dissent om te final •e~otiating text was 
based on the same rstionale--the cost of the LSS
that it had tel forth at the initial meetint of the 
neaotiating committee some te months earlier.

UNWMG. sloe* with the U.S. Council 
on Energy Awareness, represented the 
industry an the HLW LSS Advisory 
Committee. The •ndustry comments will 
be discussed in the context of the EEI/ 
UNWMG comments, except where there 
is a significant difference in an 
individual comment letter. The 
discussion of the public comments will 
focus on the issues of cost-benefit, the 
topical guidelines for the submission of 
documents ot the LSS, and the noo-LSS 
aspects of the rule.  

Benefit-cost The industry argues that 
the ISS is a "gigantic., highly 
complicated. and extraordinarily 
expensive system" that wil not 
significantly assist Commission 
decision-making on the construction 
authorization for the repository within 
the NWPA timeframe. Rather than 
leading to a reduction of the time for 
licensing, the Industry believes that the 
LSS would lead to an extension of the 
licensing time. Therefore, the industry 
does not believe that the benefits of the 
LSS justify the costs (estimated by DOE 
to be SU00 million over a ten year 

-period), and consequently. does not 
support the LSS.  

The industry argument against the 
LSS has two basic components: (1) The 
LSS would not enable the Commission 
to meet the three-year schedule for the 
issuance of the construction 
authorization mandated by the NWPA.  
and (2) the costs of the LSS have been 
underestimated. As-an alternative to the 
ISS the industry has proposed a 
microfiche-based system in which 
relevant documents would be stored on 
microfiche but would not be captured in 
electronic searchable full text. However, 
the indexes to the documents and the 
bibliographic headers for the documents 
would be "computerized", presumably 
in electronic searchable full text. Parties 
could request a copy of a doucment from 
the LSS Administrator, and receive It by 
overnight mail.  

According to the Industry, the LSS 
would lengthen the licensing process for 
the following reasons: 

aThe industry argues that the LSS 
will create new procedural issues over 
which litigation is likely-.foi example, 
the LSS Administrator's certification 
that DOE is in substantial and timely 
compliance with the document 
submission requirements in the rule. In 
response, the Commission notes that.  
although the LSS rule does establish 
some new procedural requirements, 
these requirements are necessary to 
ensure that the parties subject to the 
rule are In substantial and timely 
compliance with its provisions, and 
thereby facilitate compliance with the

NWPA's dthee-year time frame. In 
particular, the certification of DOE 
c6mpliance is necessary to assure that 
relevant documents are in the LSS as 
soon as possible, so as to allow for 
early, pre-license application discovery.  
Any disputes over compliance with the 
rule will be resolved by the Pre-License 
Application Licensing Board established 
In J 2.1010 before the license application 
is subittted.  

* The industry argues that the actual 
performance of the LSS is unlikely to 
live up to the expectations of the parties -
because documents that should be in the 
data base will be missed entirely, and 
that some of the documents captured 
could easily be incomplete in their 
electronic form. This will lead to attacks 
on the accuracy and completeness of the 
data base. The Commission notes that 
the final rule contains several provisions 
intended to minimize and correct 
inaccuracies and incompleteness.  
Section 2.1009 requires each party to 
establish procedures to capture the 
required documents. This section also 
establishes an early and continuous 
certification process. in which a party's 
designated official must certify that the 
party is in compliance with document 
submission requirements of the rule.  
Section L1003(hX2)(i) requires the LSS 
Administrator to begin monitoring DOE 
compliance with the document 
submission requirements well before the 
License application is submitted. Section 
2.1004 provides a mechanism for 
amendments and additions to be made 
to the data base. In addition, the LSS 
will be operational before the License 
application is submitted, allowing time 
for any errors or omissions to be 
corrected. Furthermore, an image of all 
documents will be available as a backup 
for the electronic text. Finally, as noted 
above, the rule establishes a Pre-License 
Application Licensing Board to resolve 
any disputes over accuracy and 
completeness of documents before the 
license application is submitted.  

* The industry argues that the vast 
quantities of data available in electronic 
full text will provide parties with the 
opportunity to generate even greater 
amounts of discovery. The Commission 
notes that the LS. rule establishes 
requirements for the submission of 
relevant documents in advance of the 
license application. Because of the 
substantial amount of information that 
will be provided. the Commission does 
not anticipate continual discovery 
requests for large amounts of additional 
documents. Furthermore, the Hearing 
Licensing Board is authorized to limit 
discovery, specifically taking into 
account the early availability of

X.
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information provided by the LS. and 
compliance with the NWPA's three-year 
schedule. See II 7-1018(c). 2,1021(a)(5).  
2.1022(a)(E6).  

* The industry argues that disputes 
over the use of written interrogatories 
are certain to "plague the licensing 
board and discovery master." Section 
z.1i18(am(2) provides for the use of 
written interrogatories only if authorized 
by the discovery master or Hearing 
Licensing Board upon o showing that 

informal discovery, which. as indicated 
below, is limited to such matters as the 

names of witnesses, has failed.  
Furthermore. in ruling upon a motion to 
authorize written interrOgatOries. the 
discovery master, or the Hearing 
Licensing Board may consider whether 
the request creates the potential for 
unreasonably interfering with meeting 
the three-year schedule in the NWPA.  
For these reasons, the Commission does 
not believe that disputes over written 
interrogatories will "plague" the boards.  
or len gthen the licensing process.  

g The industry argues that system 
failures will trigger action to bring the 
entire licensing process to a halt. The 

Commission does not anticipate that the 

LSS will be unavailable for critical 
periods or lengths of time. DOE will 
design and develop the LISS well in 
advance of the license application. This 

period also includes development of a 
prototype system. as well as testin of 

the LSS before it becomes operational.  
Furthermore. the DOE design.  
development, and testing program will 

be conducted with input from NRC and 

other affected parties. The Commission 
believes that the design. testing. and 
development process will eliminate the 

major causes of system failure before 
the hearing process begins.  

In summary. the Commission does not 

agree with the industry opinion that the 

LSS would add time to the licensing 
process. The staff continues to believe 
that the LSS is the best alternative for 

providing a high quality and efficient 
review of the DOE license application 
within the schedule mandated by the 
NWPA. As noted above, this will be 
accomplished throughr

* Eliminating the most burdensome 
and time-consuming aspect of the 
current system of document discovery
i.e., the physical production of 
documents after the license application 
has been filed-because the LSS will 
provide for the identification and 
submission of discoverable documents 
before the license application is 
submitted: 

* Eliminating the equally burdensom 

and numerous FOIA requests for the.  
"same information that both DOE and th 
NRC will surely receive before and aft@

the application Is filed if the LSS does ta 
not become a reality. a 

* Enabling the comprehensive and b 

early technical review of the millions of b 

pages of relevant licensing material by V 
the DOE and NRC staff. through the a 

provision of electronic full text search 
capability. which will allow the quick 
identification of relevant documents and c 

issues: 
e Enabling the comprehensive and 

early review of the millions of pages of 

relevant licensing material by the 

potential parties to the proceeding. so as 

to permit the earlier submission of better 

focused contentions. resulting in a 
substantial saving of time during the 

proceeding: e providing for the electronic 

transmission of all filngs during the 

hearing, thereby eliminating a 
significant amount of delay.  

The Commission believes that any 

document management system for the 
HLW proceeding must meet all of these 

objectives in order for the Commission 
to meet the NWPA schedule, while still 
providing for a high quality review of 

the license application. No other 
alternative, including the industry 
microfiche proposal. will accomplish 
this.  

As stated by the National Congress of 

American Indians (NCAI) in its review 
of the benefits of the LSS

The LSS benefit which Is vitally important 
to potential intervenors-4nd of no interest to 
the industry-is its potential to facilitate the 
thoroughness of program reviews. Unlike the 
nuclear industry. Indian tribes. states and 
other potential intervenors view the NRC 
licensing for a repository to be more than a 
troublesome procedural hoop through which 
DOE must jump on its way to repository 
waste acceptance.  

Indian tribes, states, local governments and 
citizens' organizationa that might become 
intervenors in that process have a 
responsibility to their respective constituents 
to see that the resolution of those questions is 
done as meaningfully and correctly as 
possible. In other words, these entities' 
primary interest in this entire program--one 
which is manifestly consistent with the 
general public interest-is to make sure that 
the Commission's final determinations in this 
matter are as nearly correct as possible.  

To discharge this responsibility, which is 
also mandated by the Nuclear Waste Policy 
Act (N-WPA"I with respect to the host Itate 
and any affected Indian tribe, they must be 
intimately involved in the review of the 
program. To effectively participate in 
program rOviews, the prospective intervenors 
must have excellent access to the information 
base the program is using. They do not now 
bave even marginally adequate access to that 

e information. The LSS-even a flawed.  
Incomplete LSS-promises to vastly improve 

a that acces& 
er NCAI concluded that-

to proposed L.SS passes the cost/ben*fit salysla because the key benefit of improved 
ccess to program inforsation will certainly 

* served by the LSS and the costs of the LSS 

re not a significant fraction of the overall 
aete program costs. We also support DOE's 

nd NRCs conclusion that the LSS would 

horten the licensing period for a repository 
rnd. in that respect. would be likely to reduce 

overall program costs rather than increase 

hem.  
One public commenter. the former 

4RC trial counsel. endorses the benefits 

)f the LBS and agrees with the staff 

belief that "the LSS will facilitate 

greatly the objective of realizing an 

initial decision within 3 years of the 

Iin of the application." This 

commenter goes on to state that "the 

HLW license hearings will be delayed 

substantially" without the LSS. This is 

due to the fact that the LSS rulemaking 

will remove document discovery as an 

obstacle to timely completion of the 

HLW proceeding by providing relevant 

documents wel in advance of the 

license application. As further stated bv 

this commenter-
Potential parties will have access to the 

LSS well in advance of the time for 
submitting requests for a hearing. Thus, the 

time needed for prospective parties to digest 

pertinent information will not become a 

critical path matter because it should be 
largely completed before the prehearing 
process begins- Moreover. all hearing 

requesters should be better informed with 
respect to the subject matter. and they should 
be able to frame meaningful and material 

issues for litigation. .• • Finally. the 

establishment of the Pre-License Application 
licensing Board to bear and rule on 
document production controversies should 

assure that the delay attendant to legal 

posturing over document production will not 

impact the hearing schedule. In sum. the 
proposed regulations would " remove 
one of the greatest causes of delay from the 

NRC adjudicatory bearing process.  

The DOE benefit-cost analysis 

indicates that approximately $200 

million would be saved for each year of 

licensing delay eliminated due to the 

LBS. The final rule establishes 

procedures for the HLW. including a 

model bearing schedule, that will allow 

the Commission to reach a decision on 

the construction authorization within 

the timeframe specified in section 114(d) 

of the NVVPA. However, even if the 

process were to take up to one-third 

longer than the final rule envisions, the 

1.3 would stil result in eliminating 

substantial time from current licensing 

practice. Under these circumstance, the 

benefits of the final rule would exceed 

the costs of implementing the LIS.  

Moreover, the Commission is pursuing 

still other methods for streamlining the 

licensing process. such as using



Federal Register / Vol. 54. No. 71 / Friday, April 14, 1989 /

rulemaking to resolve substantive 
licensing issues before the license 
application is submitted.  

The second part of the industry 
comments on the costs and benefits of 
the LSS is the adequacy of the DOE 
benefit-cost analysis. The industry does 
not believe that the DOE analysis is 
adequate for a number of reasons.  
primarily because the DOE analysis did 
not consider alternatives to the LSS 
such as the industry microfiche system.  
In addition, the industry notes that the 
estimated 3200 million cost is only 
projected over a ten year period, and the 
cost is only presented in 1988 dollars.  
Finally, the industry claims that the size..  
complexity, and "revolutionary" nature 
of (he LSS will significantly escalate the 
costs of the system.  

In response. the Commission notes 
that the scope of the DOE benefit-cost 
analysis was determined in reference to 
the objectives of the LSS identified 
earlier-facilitating the discovery and 
review of relevant documents. The staff.  
DOE. and other participants on the 
negotiating committee did not believe 
that any alternative other than an 
electronic full text search system could 
satisfy these objectives, and thereby 
allow the Commission to meet the 
NWPA schedule. while still providing 
for a high quality review of the relevant 
licensing information. Therefore. the 
DOE did not evaluate the benefits and 
cost of alternatives that did not include 
an electronic full text search capability 
of the documents in the system.  

Although the industry microfiche 
alternative might provide for the 
collection of relevant documents in 
advance of licensing. it does not provide 
for the electronic full text search within 
those documents. such as the 7000-page 
Site Characterization Plan. The 
Commission does not believe that the 
mere availability of documents in hard 
copy or microfiche without electronic 
full text search capability will permit an 
adequate substantive review of the 
documents in the -LW proceeding by 
the staff itself or any other party. nor 
will it permit the hearing to be 
completed within the NWPA timeframe.  
For example, in the 18-month period 
following submission of the license 
application, the current schedule calls 
for the NRC staff to review the 
application. to prepare its Safety 
Evaluation Report, and to evaluate and 
respond to contentions proffered by the 
parties in the hearing. The LSS furnishes 
an important tool for the staff to use to 
ensure that its review is both timely and 
comprehensive, and will enable the Staff 
to complete Its review of both contested 
and uncontested issues without having

an impact on the schedule of the 
adjudication.  

NCAI, commenting on the full text 
search capability of the LS. stated

The most important aspect of that access is 
the proposed full-text search capability of the 
LSS. That is where the nuclear industry's 
alternative. a microfiche based system, falls 
far short of what is needed. The nuclear 
industry would implement an electronic 
index only to the relevant information, which 
would be stored and provided in microfiche 
form. Unfortunately. the usefulness of such 
systems is far too sensitive to the quality of 
the indexing. Particularly with respect to 
subject descriptors or abstracts, there needs 
to be near.perfect correspondence between 
the thought processes of the indexer and 
those of the subsequent searther in order for 
the latter to find materials in an index-only 
system.  

Full-text search, on the other hand.  
provides much greater power and flexibility 
in accessing relevant information. Surveys 
cited by the NRC staff in support of the LSS 
rulemaking consistently showed greater 
accuracy and efficiency of searching in full.
text plus header systems---such as is 
envisioned for the LSS--relative to other 
alternatives.  

As noted by the State of Nevada in its 
review of the industry proposal. the 
system the industry recommends
would not more greatly assist the 
Commission in meeting its congressional time 
#oals. and would not provide the parties with 
effective and efficient document discovery.  
Most importantly. it would not give the 
Commission the commensurate higher level 
of confidence that all issues have been fully 
explored and that the public health and 
safety will be protected before the 
Commission arrives at its construction 
authorization decision.  

Furthermore. the State of Nevada 
believes that the industry microfiche 
alternative "failles to take into account 
the fact that any other system, either 
hard copy or the microfiche based 
system which they [the industry) 
espouse. would be as labor intensive, 
potentially more time consuming.  
probably unwieldy, and more likely than 
not would involve as much cost as the 
proposed ISS." For example. a 
microfiche data base would have to be 
duplicated for each potential party as 
well as for each public document room.  
The latter, in particular, would require 
substantial additional pbyuical space 
and personnel to oversee the microfiche 
library.  

The DOE benefit-cost analysis was 
only projected over a ten year period 
because that period corresponds to the 
period where the major costs of system 
design and development, and document 
entry. as well as the benefits of the LSS.  
will be realized, Le. from the pre-license 
application phase to the decision on the 
construction authorization. Although,

the projected costs were expressed in 
1988 dollars. so were the expected 
benefits. Therefore. the conclusions of 
the analysis would be the same whether 
in constant or adjusted dollars. Finally.  
the Commission does not agree with the 
industry statement that the LSS is a 
".revolutionary" system. There are many 
successful commercial information 
management systems such as Dialog, 
LEXIS. and Westlaw that provide full 
text search and retrieval of millions of 
pages. The U.S. Congress also has a 
data base (SCORPIO) that contains 
substantial legislative material in 
searchable full text.  

Seventy percent of the S200 million 
cost for the LSS is for the labor 
associated with assembling and 
orgenizing the documents, converting 
them to electronic format, and preparing 
bibliographic headers. However, much 
of the cost associated with these 
activities will be incurred, in any event.  
as part of the records management 
function for the repository, including the 
costs for checking the document 
conversion for completeness and 
accuracy. Therefore, the Commission 
does not believe that the $200 million 
cost accurately represents the 
incremental cost attributable to the full 
text search capability of the LSS.  
Rather, the S200 million includes costs 
that would be incurred in any system of 
records selected by the agency for 
storing and retrieving documents 
pertinent to the HLW proceeding.  

In addition, the LSS cost projections 
are sensitive to the actual volume of 
information to be entered and to the 
processing costs per page. Significant 
cost reductions may be achieved 
through competitive procurement of data 
entry services. Cost reductions may also 
be realized by scaling down the 
universe of documents to be entered into 
the LSS. as discussed below. In light of 
the fact that the elimination of even one 
year of licensing delay by use of the LSS 
would result in a savings of 
approximately 3200 million, the cost of 
the LSS is reasonable. In addition, the 
projected $200 million cost over ten 
years is less than three percent of the 
total annual DOE budget for the high
level waste program.  

Topical Guidelines. Several of the 
comments, explicitly or implicitly.  
addressed the size of the data base that 
would result from the use of the topical 
guidelines for determining what 
documents must go into the LSS. One 
commenter, the former NRC trial 
counsel, recommended that reasonable 
limits be established on the scope of 
document production. for example.  
excluding documents concerning
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alternative sites or limiting the 
documents to those produced after the 
1982 enactment of the NWPA. or to an 
earlier date when the primary research 
and development work being relied on 
by DOE was completed. According to 
this commenter. meaningful limits on 
document production should reduce the 
cost of, and the potential for delay in the 
use of. the LSS; and such limits may well 
provide the type of alternative sought by 
Commissioner Roberts. Limitation of the 
topical guidelines to the Yucca 
Mountain site was also recommended 
by another industry commenter. This 
commenter also recommended that the 
scope of documents should be further 
limited to the documents supporting a 
license application.  

The topical guidelines were partially 
modeled after the Environmental 
Assessments prepared in connection 
with the DOE site selection process. The 
topical guidelines are necessarily broad.  
reflecting a concern by several 
participants on the negotiating 
committee that documents related to 
potential licensing issues not be 
excluded from the LSS until the 
Commission determined what would be 
the permissible scope of substantive 
licensing issues. As noted by the 
Commission in the Supplementary 
Information to the proposed rule. the 
topical guidelines will not be used for 
the purpose of determining the scope of 
contentions that can be offered in the 
HLW proceeding under 2.1014.  
Participants on the negotiating 
committee fully agreed with this 
statement. As noted, their concern was 
to ensure that documents on potential 
licensing issues were not premaoumly 
excluded.  

The Commission is sympathetic to the 
need for excluding material that is not 
relevant to the licensing of the likely 
candidate site for the repository.  
Inasmuch as the existin scope of the 
topical guidelines (many of which ore 
specifically limited to the Yucca 
Mountain site) was developed as part of 
the consensus process on the entire 
rulemaking, the staff believes that a 
reduction in scope should be discussed 
by the negotiating committee or its 
successor. The Topical Guidelines are 
not cast in stone. They are to be set 
forth as a Regulatory Guide developed 
by the NRC staff. rather than as part of 
the regulations themselves, and thus are 
to be accorded lesser status and legal 
effect. The Topical Guidelines set forth 
later in this Supplementary Information 
are interim guidelines to be used until a 
more precise set is issued in an NRC 
Regulatory Guide. In either case, the 
Commission would again emphasize

that the topical guidelines will not be 
used for determining the scope of 
admissible contentions in the HLW 
licensing proceeding.  

Morever. there are other possibilities 
for ensuring that the document 
production requirements do not become 
unwieldy. The rulemaking on the 
Commission's NEPA responsibilities will 
specify many of the areas that will be 
outside the scope of the hearing. After 
this rulemaking is finalized, the 
Commission cofild amend the topical 
guidelines accordingly. Until these 
issues are resolved. the identification 
and loading of selected categories of 
documents could be postponed. In 
effect, priority would be given to the 
identification and loading of documents 
directly relevant to the Yucca Mountain 
site. DOE contractor reports, or 
documents generated after DOE began 
investigations at Yucca Mountain. The 
Supplementary Information to the 
proposed LSS rule stated that the LSS 
Advisory Review Panel may develop 
recommendations to the Commission on 
whether particular categories of 
documentary material (e.g., those limited 
by date or subject) should still be 
included within the topical guidelines.  
The NRC LSS Internal Steering 
Committee will develop a list of 
priorities, as well as potential 
amendments to the topical guidelines, in 
preparation for discussion with the other 
affected participants.  

On a final point, the Commission 
disagrees with the commenter that 
recommended limiting the data base to 
only documents supporting the license 
application. This would eliminate many 
of the documents available through the 
existing discovery process. thereby 
depriving parties of documents that they 
would normally have access to under 
the Commission's current rules. More 
important. it would deny DOE and the 
NRC staff comparable electronic access 
to the expected numerous technical 
documents prepared by Nevada's 
contractors on which the state will base 
its case.  

Non.LSS Provisions. In addition to the 
provisions in the proposed rule that 
concerned the development and 
implementation of the LSS, the final rule 
also contains several revisions to the 
rules of practice that are not directly 
related to the LSS, but which should 
also provide for a more streamlined 
licensing process than the current 
licensing procedures. However, the 
Conmission is committed to do 
everything it can to streamline its 
licensing process and at the same time 
conduct a thorough safety review of the 
Department of Energy's application to

construct a high-level waste repository.  
The negotiators to this rulemaking have 
made a number of improvements to our 
existing procedures. However, more 
improvements may be necessary if the 
Commission is to meet the tight 
licensing deadline established by the 
Nuclear Waste Policy Act of 1982, as 
amended. By publishing this rule, the 
Commission is not ruling out further 
changes to its rules of practice, including 
further changes to the rules contained in 
the negotiated rulemaking.  

The industry comments on the 
proposed rule contained several 
additional recommendations in this 
area. These same recommendations 
were also included in a memorandum 
that the industry originally presented to 
the negotiating committee on the LSS 
rule. Many of these recommendations 
were addressed by the negotiating 
committee and incorporated into the 
proposed LSS rule. although not always 
in the exact form proposed by the' 
industry. The revisions to the rules of 
practice proposed in the industry 
comments on the LSS rule are those 
revisions that were not fully adopted by 
the negotiating committee. The industry 
recommendations are as follows-

* Establish a new threshold for 
contentions. According to the industry 
"NRC adjudicatory decisions have 
allowed the admission of contentions 
with no foundation and no semblance of 
factual support." Accordingly, the 
industry recommends that the NRC 
require that a party demonstrate that 
there is a genuine and substantial issue 
of disputed fact requiring a hearing for 
its resolution. This issue received 
extensive consideration by the 
negotiating committee. Many of the 
participants an the committee did not 
agree that the industry position reflected 
NRC practice since 1900. nor did they 
believe that a higher standard for 
contentions was necessary to exclude 
"-frivolous issues." particularly in light of 
the early availability of information 
through the LSS. Furthermore, although 
the final LSS rule does not include the 
standard proposed by the industry, the 
final rule does require that the petition 
for intervenbon include a party's 
contentions, which must refer with 
particularity to the specific documentary 
material or absence thereof that 
provides the basis for the contention.  
and the specific regulatory or statutory 
requirement to which the contention is 
relevant. This provides a basis on which 
to rejec dearly frivolous contentions.  
Moreover. contantioaa which rely on 
incorrect facts can be tested through 
existing summary dispostion procedures 
at the outset of the hearing.
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As part of its efforts on regulatory 
reform, the Commission issued a 
proposed rule on July 3.1988. that would 
amend certain provisions of its rules of 
practice. 51 FR 24365. The draft final 
rule on regulatory reform addresses 
standards for the admission of 
contentions, the elimination of 
unnecessary discovery against the NRC 
staff, the use of cross-examination 
plans, and the timing of motions for 
summary disposition. Section 2.1000 of 
the LSS rule cross-references any 
sections of general applicability in 
subpart G of Part 2 that will continue to 
apply to the HLW licensing proceeding.  
As such, all but one of the provisions in 
the draft final regulatory reform rule 
(Section 2.714. which requires 
contentions to show that a genuine 
dispute exists on an issue of law, fact, or 
policy), if adopted, will automatically 
apply to the HLW proceeding. The LSS 
rule contains a new provision on 
contentions. Section 2.1014. and 
consequently Section 2.714 would no 
longer apply to the HLW proceeding.  
The Commission intends to further 
evaluate the need to extend the 
"genuine issue of fact" standard to the 
HLW proceeding after its review of this 
provision in the draft final regulatory 
reform rule.  

e Late contentions. The industry 
comments state that current NRC 
practice is "overly liberal in admitting 
contentions filed after the period for 
initial definition of contentions." The 
industry recommends that a new 
standard be established which would 
require an evidentiary showing that: (1) 
There is significant new information 
which would require a modification in 
facility design/construction to protect 
the public health and safety- and (2) 
such modification would substantially 
enhance such protection by improving 
overall safety.  

The industry fails to substantiate its 
charge that the adjudicatory boards are 
too liberal in admitting late contentions.  
A review of all such decisions since 1980 
reveals that less than 25 percent of late 
contentions have been admitted. Of 
those, the great majority were based on 
very special circumstances and thus 
understandably admitted (e.g.. new 
TMI-accident-related regulatory 
requirements, prior unavailability of 
emergency plans, discovery of 
potentially serious safety and quality 
assurance problems.) Thus. the 
industry's premise is unsupported.  
Nonetheless, the negotiating committee 
deliberations on this issue resulted in 
new standards for certain types of late 
contentions. Any petitions to amend or 
add contentions made more than forty

days after the issuance of Le NRC Staff 
Safety Evaluation Report (SER) must 
include, in addition to the usual factors 
for late-filed contentions. a showing that 
the contention involves a significant 
"safety or environmental issue or raises a 
material issue related to the 
performance evaluation anticipated by 
10 CFR 80.112 or W0.113.  

* Discovery. Citing as an example the 
local rules of only one federal district 
court (out of 101) the industry proposed 
that limitations be placed on the number 
of depositions and the time period 
during which those depositions may be 
taken. Section 2.1018 of the final rule.  
and the model schedule in the 
Supplementary Information of the final 
rule already limit deposition discovery 
to approximately 21-months. The Board 
is also authorized by the rules to prevent 
abuse of the discovery process. Further 
restrictions on deposition discovery 
were given extensive consideration 
during the negotiation. The magnitude of 
this proceeding and the need for 
meaningful public review of health and 
safety issues, however, make arbitrary 
limits on depositions, imposed by rule.  
inappropriate and unwarranted.  

The industry also states that the 
informal discovery provisions contained 
in I 2.1018{a)(1) of the final rule will 
enable a party to "deluge DOE with 
informal requests for information not 
available in the LSS." The informal 
discovery procedures represent a 
method to allow parties to the hearing to 
obtain the type of information normally 
gathered through interrogatories (names 
of witnesses. nature of testimony. etc.) 
through a less onerous and less time
consuming method than the use of 
written interrogatories. As such. it will 
be confined to a narrower band of 
information than implied in the industry 
comment. Abuse of the informal 
discovery process can also be prevented 
by the Pre-License Application Licensing 
Board or the Hearing Licensing Board 
under I 2.101(c) of the final rule.  
However, in order to minimize the 
potential for abuse of the informal 
discovery process. J 2.1018(8}(1) has 
been revised to include examples of the 
type of material that will be available 
through informal discovery.  

. Intervention. According to the 
industry, the Commission "has allowed 
Its licensing boards to grant intervention 
status to parties that failed to meet 
judicial standing requirements." 
According to the industry this 
"discretionary intervention" tends to 

"add additional parties to the 
proceeding, does not serve the public 
interest, complicates pre-hearing 
procedures. and should be removed."

The Commission does not agree that 
discretionary intervention "does not 
serve the public interest" or 
"complicates pre-hearing procedures." 
and recommends against removing such 
discretion from the licensing boards.  
The Commission's licensing boards do 
follow judicial standards for 
intervention. However, the Commission 
does allow discretionary intervention 
under certain circumstances, and has 
established specific factors to guide a 
licensing board's determination on 
whether discretionary intervention 
should be permitted. Portland General 
Electric Co. (Pebble Springs Nuclear 
Plant, Units I and 2). CU-76-27. 4 NRC 
610. e16 (1976). Since Pebble Springs.  
discretionary intervention has been 
authorized only four times, and in one of 
those instances. the grant of intervention 
was later vacated as moot. It is also 
worth noting that. because the industry's 
interest in the HLW proceeding is 
economic, it may not satisfy the 
Commission's traditional. judicial test 
for standing and thus might well have to 
rely on the Pebble Springs doctrine to 
participate in the proceeding.  

* Affirmative case on contentions.  
The industry recommends that the 
Commission require that a party 
sponsoring a contention present an 
affirmative evidentiary case for that 
contention. Under NRC case law. an 
intervenor does have the burden of 
going forward, but may do so by either 
direct evidence or by cross-examination, 
as to the issues raised by the 
intervenor's contentions. Philadelphia 
Electric Co. (Umerick Generating 
Station. Units I and 2). ALAB-262. I 
NRC 1i3,191 (1975). The Commission 
believes that this more substantive 
proposal, which is beyond the scope of 
the instant rulemaking. warrants further 
consideration later. at the same time the 
Commission addresses the related issue 
of whether the threshold of contentions 
should be raised.  

e Seriatim hearings. The industry 
recommends that the Commission direct 
the licensing board to resolve 
contentions on an ongoing basis and 
that internal agency appeals for these 
decisions need not await resolution of 
the last group of issues. As noted above.  
the proposed LSS rule already 
dramatically alters existing practice by 
requiring (rather than prohibiting) 
appeals from certain types of 
interlocutory orders. such as rulings on 
the admissibility and amendment of 
contentions and motions for summary 
disposition, to be filed within ten days 
(rather than at the conclusion of the 
proceeding). See I 2.1015. Further, under 
long established agency precedent.
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rulings disposing of a major segment of 
a case are immediately appealable.  

Negotiating ComiUttee Review. The 
State of Nevada. the National Congress 
of American Indians. and Lincoln 
County, Nevada submitted written 
comments on the public comment 
letters. The State of Nevada supports 
the LSS rule as proposed. According to 
the State. "[tihe rule is the product of a 
very successful negotiation process.  
during which all major interests& except 
the utilities. engaged in significant 
compromises. The give and take resulted 
in a proposed electronic discovery and 
motions practice system which will 
enhance the parties' ability to fully 
inform the hearing panel and thus the 
Commission. on the difficult issues 
involved in licensing a repository. It will 
therefore assist in meeting the 
Commission's ultimate health and safety 
responsibility." Furthermore. the State is 
convinced that the proposed rule will 
provide a greater possibility that the 
Commission can meet its congressional 
time goals, or at least reduce the time 
which would be necessary to reach a 
construction authorization decision than 
by using either traditional hard-copy 
discovery, or the industry's proposed 
microfiche based system. The State also 
emphasized that it had "areed to 
relinquish traditional hard copy 
discovery rights. and in return received 
what we are confident is e vehicle 
which will allow for a more enhanced 
use of discovery, and thus a more 
effective means of participating in the 
licensing process. and assisting the 
Commission in fulfilling it[s] ultimate 
responsibility, that is. a construction 
authorization decision based on a full 
and complete airing of all of the 
complex and novel technical issues 

The National Congress of American 
Indians continues to support the L•S.  
because the benefits to be derived
primarily in the form of improved access 
to program information--will greatly 
facilitate effective participation in the 
program on the part of Indian tribes and 
other potential intervenors. The cost of 
the system, while high, is justified by the 
benefits and is an insignificant fraction 
of overall nuclear waste program costs.  
NCAI supports the conclusion of the 
Department of Energy and the NRC Staff 
that the LSS will significantly shorten 
the time required to license a repository.  

Furthermore. NCAI
reaffirmed its commendation of the 
Commission for undertaking this rulemaking 
by negotiation and for including NCAI to 
represent national Indian inossts In that 
negotiation. The result of th lengthy 
negotiation process necessarily represents a 
great dea of compromise on the parkt of al

the pares. We do not like every aspect of 
the draft rule, but we certainly understand 
the rule and its derivation infinitely better 

than we would had we not been able to 
participate so thoroughly in its initial 
drafting. Al those representing intervenor 
interests yielded on many points in the 
negotiations to accommodate the positions of 

the nuclear industry. We would not have 
done so in any case if we had known that the 
Industry ultimately would not yield to 
accommodate the LSS concept as a whoae.  

The same consi4erations which led the 
Commission to undertake this ruJemakiv4 by 
negotiation-that the results of more 
thorough participation would yield s better 
and ore acceptable draft rule--should 
similarly lead the Commission to reject the 
nuclear industry's position in promulgating 
the final rule. The proposed system is 
admittedly elaborate and costly. but it 

promises to lead to more efficient and 
effective management of the vast quantity of 
information required for repository licensing 
and more meaningful participation in this 
important government process. Tbe 
Commission should not be overly reluctant to 
engage in a bit of information age pioneering.  
as this is unquestionably the direction in 
which information management in complex 
government regulation and litigation is going.  
The costs are not out of line relative to 
overall prop-am costs.  

Lincoln County. one of the members of 
the Nevada local government coalition 
on the negotiating committee noted 
that

The utilities appear to be requesting 
rulemaking and other administrative relief to 
expedite licensing in a manner which may 
jeopardie the full and effective participating 
rights of potentially affected parties. The 
NWPA provision calling forea three-year 
licensing period wasenough1 Of a time 
concession for the utilities. Any further 
concessions for the sake of expediency may 
cause harm to the balance of affected parties.  

Coondiotion. On January 11. 1989. the 
Commission voted to establish an 
independent Office of the LSS 
Administrator reporting to the 
Commission for policy direction, and to 
the Chairman for day-to-day 
management supervision. In addition.  
the Commission renamed the current 
NRC LMS Negotiating Team as the NRC 
LBS Internal Steering Committee 
effective immediately. The Steering 
Committee is to serve as the focal point 
within the Commission to identify, 
develop, and coordinate internal 
requirements and procedures, and to 
represent NRC. interests in the LS& In 
order to carry out these responsibilities.  
and to prepare for coordination with 
DOE on the design and development of 
the LSS the Steering Committee bas 
begun the preparation of a draft LBS 
Implementation plan. The plan will 
address the followin.-

* Identification and prioritlization of 
the LSS design and development issues 
that need to be addressed with DOEL 

* Identification and priortization of 
the issues that need to be addressed for 
implementation of the LSS within the 
NRC, including a delineation of the role 
of the LSS Administrator vis-a-via the 
Steering Committee and the affected 
NRC Offices; 

* Preparation of a draft Memorandum 
of Understanding between NRC and 
DOE that would delineate the 
responsibilities of the respective 
agencies in regard to the LSS& 

* Preparation of a draft charter for the 
LBS Advisory Committeen.  

• A schedule for implementation of 
the plan: 

e Proposed amendments to the topical 
guidelines.  

The Commission would emphasize 
that. in order to accomplish the LSS 
objectives. DOE must have the LSS 
operational as far in advance of the 
submission of the license applicationi as 
feasible. The Commission is somewhat 
concerned over the DOE statement in its 
comment on the proposed rule that

The January 190 date cited for availabiity 
of the Licensing Support System * * * is no 
longer a realistic date. Based on the findinp 
of the preliminary design effort to date and 
on the best available estimates of an 
anticipated schedule of procurement for 
system hardware and software components.  
elements of the system will be available in 
late 1992. with comprehensive capabilities 
now estimated to be available in early 1993.  

The Commission realizes that the 
schedule for submission of the DOE 
license application may also be delayed 
beyond the 1995 date now anticipated 
by DOE. However. until such a schedule 
adjustment is an actuality, DOE,. with 
the assistanev of NRC and the other 
affected parties. must make their best 
efforts to see that the LSS is operational 
as soon as practicable before the license 
application is submitted. In this regard.  
DOE. NRC. and other parties subject to 
the rule must now begin preparation for 
compliance with the document 
submission requirements in 12.1003.  
Furthermore, the LSS Administrator's 
evaluation of DOE compliance, pursuant 
to I 2.1003(hXZ), besins six months after 
his or ber appointment.  

Additional Viws af Caimniosm Cwrtis 
For a number of reasons. discussed in more 

detail below. I have significant reservations 
about proceeding at this point with the so
called "00iLSS" portioo of this rule. wherein 
the Ne otiating Counittee has recommended 
extensive changes to our Put 2 procedures.  
as those procedures will apply to the 
Depertmest of Eaergy's application for a

dmA•
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construction authortsaton for the hioh-level 
waste repostOry.  

First. it do"a sot appear to me that the 
onginal charge to toe Negotiating Cmommee 
envisioned that tdo committee wold 
address. in a wide-rang• gr, t1heso 
called Part a procedural provisiomns tihat will 
govern the higbaevel waste proceeding.  
except to the extent that changes in these 
provisions proved to be necessary for The 
purpose of implementing the Ucensaft 
Support 9yostm, (LSS). The rule beksr us 
includes a mumber of provisions that ie 
necessary to implement the LS. but it als 
includes a number of non-LSS" proviamns 
that are unrelated to the LBS and'that. in my 
judgment. 8o far beyond the scope of the 
Committe's charge.  

Second. we have not bad a sufflcent 
opportunity to reflect upon the "nO-V$"S 
procedural changes that have been 
proposed--4o ans= that the procedures are 
clear and ambiguous and to reach a decision 
as to whether. & a metier of policy. the 
approach reflected in the proposed 
procedures should be endorsed. My own 
view is that there Is considerable ambiguity.  
reflected in part by the apparent lack of 
consensus on key issues that emerged in the 
February?7, 1m Commission meeting. about 
the meaning of certain important provisions.  

Third. my concerns in thisresard have 
been heightened by the responses that we 
recnitly received frnm the Negotiating 
Committee members to the questions that I 
posed on February 24.1909. In short, with the 
exception of the industry Coalition. the 
Negotiating Committee members and the lead 
convenor and facilitator have individually 
declined to answer the question& suggesting 
that inquiries about the purpose and intent of 
this rule somehow threaten the integrity of 
the negotiating process and will lead to the 

collapse of whatever consensus has been 
achieved.  

In posing these questiona, it was not my 
intent to plow new graid or raise new 
issues that go beyond the topics that are 
addressed in the proposed rule recommended 
by the Negotiating Committee in SECY-80
0.7. Indeed. in every instance, the quesUons 
concern the purpose. the intent. and the 
meaning of the procedural provisions 
contained within the four comers of this 
rulemaking pickage and involve matters 
that. in my judgment. need to be clarified if 
our objective here is to have a rational. well
understood set of procedures to govern the 
high-level waste adjudicatory prceedn. If 
these matters were discussed and addressed 
by the Negotiating Coomnittee-and a 
consensus achieved--hen the reponse 
should require no further negotiation. A 
simple reference to the text of the rule or to 
the minutes of the negotiations would suffice.  
On the other hand. if these matters did not 

receive the attention of the Negotiating 
Committes-or a consensus does not exist
then in my judgment that should give us 
pause about proceeding with changes that in 

not clearly understood. If we have any hope 
of meeting the three-year statutory schedule 
for the high-level waste proceeding I think 
we should clear up these ambiguities now.  

Whether a consensus was achieved or not.  
we are nevertheless entitled to a response

f'rom fine ategotllgCommitte about the 
purpose and intent of Oe rle ta has been 
proposed for o- orwideration. We em 01
served by The Negotiat" CmMs s' 
Inabilit or unwillinpess to respond to 
reasonable questions about the meaning and 
purpose of bay provisions in thdils nI 

Fourth and Inally. there are a number of 
procedural changes that to beyond. or 
involve changes in. what the Negotiating 
Committee has proposed that warrant 
consideration (see, e.g.. Memorendum from 
Christine N. Kohl to William C. Parlw.  
January 1. UM SB.,8'--M.  
"Considers tion of Revisions to the 
Commissio's PAnles of Practice In Order to 
Further Steamlins the High-Level Wasts 
Ucensing Process. January 2L., I ). I am 
pleased that these additional changes will be 
coming to the Commission shortly for or 
consideration and I hope that we can move 
forward expeditiously with our deliberations 
on these additional changes. But It seem to 
me that it would be far preferable to make 

these changes all at one time and in a single 
package, where we can consider the policy 
matters related to our HLW procedures in s 
comprehensive and coordinated way, rather 
than through the bifurcated approach that we 
are now taking.  

For the foresoing reasons. I would 
disapprove the "non-lSS" provisions of the 
rule (sections L.1014-2.1023.1714. 2.722.2.743.  
and 2.784. as weal as the topical guidelines 
and the model timaline). I would approve 
those provisions of the rule that are directly 

related to implementation of the L.S (2.10W0
2.1013).  

The Final Rule 

The final rule adds a new Subpart I to 

10 CFR Part 2 setting forth the 
procedures that govern the 
Commission's HLW licensing 
proceeding, including the use of the LBS 

for the submission and management of 

documents in the proceeding. The final 

rule applies only to the HLW 
proceeding, and does not apply to 

licensing involving any other type of 

facility or activity licensed by the 
Commission. The rule will be applicable 

to all parties to the HLW licensing 

proceeding regardless of whether a 
particular party was a member of the 

negotiating committee. No substantive 

changes have been made to the rule as 

proposed

Section2.zlo Scope of Sbport 

The final rule etablishes a new 

Subpart I in 10 CFR Part 2 sitting forth 
the procedures that govern the 

Commnissios' HLW licensing 
proceeding. inkuding the use of the LSS 
for the submission and management of 

Indeed. the poeiton Ukrn by tie NesotitiM 

Committee in reaposme so &a qteons that &ave 

bass posed &bold the pufpodead WAintent Of 61e rat 
Leads me to qestise, the wisdom of ralyil osn the 
negotiate ndetmaking procem for htum rulemam 
Iiutiatree.

documents In the proceeding. Generally.  the procedures In the new Subpart take 
precedence over the provisions of 
general applicability in to CFR Subpart 
G. However. 12.1000 cross-references 
any sections of general applicability in 
Subpart C that will continue to apply to 
the HLW licensing proceeding. The final 
rule applies only to the HLW 
proceeding and does not apply to 
licensing proceedings for any other type 
of facility or activity licensed by the 
Commission. The rule will be applicable 
to all parties to the 1HLW licensing 
proceeding regardless of whether a 
particular party was a member of the 
negotiating committee.  

Section 1=WD1 D•enitions 

Section 2.1001 sets forth the 
definitions of teram used throughout 
Subpart J. These definitions will be 
discussed with the relevant sections of 
the final rule.  

Section Z1r High-level Weste 
Licensing Support System 

Section 2.1002 describes the purpose 
and scope of the LS. The LSS is 
intended to provide full text search 
capability of. or easy access to. the 
"documentary material" of DOE. NRC.  
other parties to the LHW licensing 
proceeding. government entities 
participating in the HLW proceeding as 
"interested governmental participants" 
under 10 CFR 2.ng5(c persons who 
qualify a"potential parties" under 
% 2.100B and their contractors ("parties." 
"interested governmental participants." 
and "potential parties." will be 
collectively referred to hereinafter as 
"LSS participants"). LSS participants 
must ensure that their contractors.  
consultants. granltees, or other agents.  
comply with the applicable 
requirements of Subpart I.  

For the purposes of the information 
that will in the LS. "documentary 
material" means any material or other 
infomation generated by or in the 
possession of an LSS participant that is 

to, or likely to lead to the 
discovery of information that is relevant 
to. the licensing of the likely candidate 
site for a geologic repository. The 
identification of material that is within 
the univarse of "relevant to. or likely to 
lead to the discovery of information that 
is relevant to. the licensing of the likely 
candidate site for a geologic repository" 
will be determined by the topical 
guidelines set forth in this 
Supplementary Information. In 
determining which documents must be 
placed in the LBS by a LSS participant.  
the document must fall within the 
definition of documentary material" In

14Ms
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§ 2.1001, i.e.. it must be relevant to. or 
likely to lead to information that is 
relevant to. the licensing of the likely 
c3ndidate for a geologic repository.  
Therefore. a document must not only fall 
within the topical guidelines, but also 
have a nexus to a geologic repository. It 
is also the Commission's intent to issue 
these topical guidelines as an NRC 
Regulatory Guide. The topical guidelines 
set forth later in this supplementary 
information are interim guidelines to be 
used until a more precise set is issued in 
an NRC regulatory guide. The 
Commission expects all LSS participants 
to make a good faith effort to identify 
the documentary material within the 
scope of I 2.1003. However. a rule of 
reason must be applied to an LSS 
participant's obligation to identify all 
documentary material within the scope 
of the topical guidelines. For example.  
DOE will not be expected to make an 
exhaustive search of its archival 
material that conceivable might be 
within the topical guidelines but has not 
been reviewed or consulted in any way 
in connection with DOE's work on its 
license application. It is also anticipated 
that the LSS Advisory Review Panel 
established pursuant to 2.1011(e), in 
evaluating the implementation of the 
LSS. may make occasional 
recommendations to the Commission on 
whether particular categories of 
documentary material (e.g., those limited 
by date or subject) should be included 
within the topical guidelines.  

Although the topical guidelines will 
guide the selection of relevant 
information for entry into the LSS, they 
will not be used for the purpose of 
determining the scope of contentions 
that can be offered in the HLW 
proceeding under proposed 12.1014. The 
scope of contentions will be governed 
by the Commission's authority under 
relevant statutes and regulations.  

Section 2.1002(d) specifies that 
Subpart J is not intented to affect any 
independent right of a potential party, 
interested governmental participant. or 
party to receive information or 
documents. These independent rights 
consists of statutory rights under such 
statutes as the Freedom of Information 
Act (FOIA), or the Nuclear Waste Policy 
Act. as amended, or rights derived from 
grant requirements such as those 
between DOE and the State of Nevada.  

Section 2.1003 Submission of Materiol 
to the LSS 

Section 2.1003 sets forth the 
requirements for the submission of 
documentary material by LSS 
participants to the LSS Administrator 
for entry into the LSS. LSS par•icpants.  
excluding DOE and NRC. must submit

an ASCII file. a bibliographic header.  
and an Image for all documents 
generated by the LSS participant or its 
contractor after the LSS participant 
gains access to the LSS pursuant to 
either J 2.100e or 1 2.1014. Submission of 
these documents must be made 
reasonably contemporaneous with their 
creation. For documents generated or 
acquired before the LSS participant 
gains access to the LSS. the LSS 
participant need only submit a header 
and an image for each document. The 
LSS Administrator will be responsible 
for entering these documents into the 
LSS in searchable full text. DOE and 
NRC. the generators of the largest 
volumes of documentary material will 
be responsible for submitting to the LSS 
Administrator ASCII files, bibliographic 
headers and images of documents 
within the scope of the topical 
guidelines. The format criteria for the 
submission and acceptance of ASCIU 
images, and headers will be initially 
established by DOE in concert with the 
LSS Advisory Committee established 
pursuant to proposed I 2.1011(e)(2), to 
be later supplemented as necessary by 
the LSS Administrator in concert with 
the LSS Advisory Review Panel.  

The submission requirements of 
12.1003 generally apply only to final 
documents. e.g., a document bearing the 
signature of an employee of an LSS 
participant or its contractors. However, 
paragraphs (a) and (b) of 12.1003 also 
require the submission of "circulated 
drafts" for entry into the ISS. A 
"circulated draft" means a nonfinal 
document circulated for supervisory 
concurrence or signature and in which 
the original author or others in the 
concurrence process have non
concurred. The intent of this exception 
to the general rule or final documents is 
to capture those documents to which 
there has been an unresolved objection 
by the author or other person in the 
internal management review process 
(the concurrence process) of an LSS 
participant or its contractor. In effect.  
the Commission and other government 
agencies who are LSS participants are 
waiving their deliberative process 
privilege for these circulated drafts. The 
objection or non-concurrence must be 
unresolved. Any drft documents to 
which such a formal unresolved 
objection exists must be submitted for 
entry into the LSS. Although many of the 
LSS participants or their contractors do 
not have the same type of concurrence 
process as DOE and NRC, the 
Commission expects all LSS participants 
to make a good faith effort to apply the 
intent of this provision to their 
document approval process. "

The requirement applies regardless of 
whether any final document ultimately 
emerges from the LSS participant's 
decision-making process. A 
determination not to Issue a final 
document. or allowing a substantial 
period of time to elapse with no action 
being taken to issue a final document.  
shall be deemed to be the completion of 
the decision-making process. If a 
decision is made not to finalize a 
document to which there has been an 
objection, the draft of that document 
must be entered into the lSS after the 
decision-making process on the 
document has been completed. i.e., the 
requirements of J 2.1003 do not require a 
LSS participant to submit a circulated 
draft to the LSS while the internal 
decision-making process is ongoing. In 
addition, under 2.1006(c). circulated 
drafts that are subject to withholding 
under a privilege or exception other than 
the deliberative process privilege (e.g..  
attorney work product), are not required 
to be submitted for entry in searchable 
full text to the LSS under J 2.1003.  

As a general rule, all documentary 
material is to be in the LSS in 
searchable full text. However, the rule 
provides for exceptions to this general 
rule. Section 2.1003(c) addresses 
graphic-oriented documentary material 
that is not appropriate for entry into the 
Licensing Support System in searchable 
full text. Graphic-oriented documentary 
material is material that is printed.  
scripted. handwritten, or otherwise 
displayed in hard copy form. and is 
capable of being captured in electronic 
image by a digital scanning device.  
Graphic-oriented material includes raw 
data, computer runs, computer programs 
and codes, field notes, laboratory notes.  
maps, and photographs which have been 
printed, scripted, handwritten or 
otherwise displayed in any hard copy 
form and which, while capable of being 
captured in electronic image by a digital 
scanning device, may be captured and 
submitted to the LSS Administrator in 
any form of image, along with a 
bibliographic header. Section 2.1003(c) 
also addresses documentary material 
that is not suitable for entry into the 
Ucensing $upport System in either 
image or searchable full text. Such 
material shall be described in the 
Ucensing Support System by a 
sufficiently descriptive bibliographic 
header. The timeframe for entry of 
graphic-oriented material, or material 
that is not suitable for entry in either 
image or searchable full text. will be 
established pursuant to the access 
protocols in I 2.1-11(d)(10). In addition.  
submission of images will be determined 
by the protocols on digitizing equipment
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established by the LSS Advisory Review 
Panel. However. In any case, this type of 
documentary material must be entered 
into the LSS after the principal 
investigator decides that the data are in 
a usable form, including the completion 
of quality assurance procedures. The 
access protocol should ensure that any 
collection or "package" of documentary 
material. as the term Is used in 
J 2.1003(c)(3). which relates to a study.  
should be submitted reasonably 
contemporaneous with the completion of 
such a "package." Including any quality 
assurance that may be required.  

Section 2.1005 sets forth categories of 
documents that are to be completely 
excluded from the LSS, and I 2.1006 sets 
forth the categories of documents that 
may be withheld from entry into the LS 
on the basis of a privilege or exception.  
The details of these provisions wrill be 
discussed below.  

To ensure that progress is made in 
designing. developing and loading the 
LSS. I 2.2003(h) provides for evaluations 
of DOE compliance with the 
requirements of 12.1003 at six month 
intervals. The DOE license application 
cannot be docketed under Subpart J.  
thus losing the benefits of Subpart 1.  
unless the LSS Administrator certifies at 
least six months before the license 
application is submitted that DOE is in 
substantial compliance with the 
provisions of the Subpart. Although 
I 2.10M3(h)]1) requires the certification 
decision six months before submission 
of the DOE license application, the 
Commission anticipates that the LBS 
participants will have access to the LBS 
well before the license application is 
submitted. The LSS Administrator's 
decision on DOE compliance may be 
reviewed by the Pre-License Application 
Licensing Board established pursuant to 
1 2.1010. if the Board receives a properly 
filed petition. Under 1 2.1003 (a)(2) and 
(b)(2). LSS participants are required to 
submit any documentary material 
generated or acquired before the LSS 
particpant is given access to the LSS 
("backdog"L no later than six months 
before the license application for the 
repository is submitted. However. the 
Commission encourages LSS 
participants to submit this material for 
entry as soon as possible alter they have 
been given access to the LSS.  

In the event that the LSS 
Administrator cannot certify DOE 
compliance with Subpart J. DOE may 
either postpone the filing of the 
application until compliance is certified.  
or can file the licnse application for 
docketing under 10 C(R Part & Subpart 
G. In the latter event, the Commission 
would note that It will be unlikely to

meet the dt year NWPA timefrume 
for a decision on the issuance of a 
constrctdon storization in the event 
of a contested adjudicatory proceeding.  
Alough DOE may ultimately come into 
compliance with the provisions of 
Subpart J at some point after the license 
application has been docketed under 
Subpart C. the Commission may still not 
be able to certify that the statutory 
timeframe will be met. However.  
I 2.1003(h)(S)(ii) does authorize the 
Commission to specify the extent to 
which Subpart J will apply if DOE later 
comes into compliance. The Commission 
is optimistic that the effective 
implementation of the rule proposed in 
this notice will allow the Commission to 
meet the schedule set forth in section 
114(d) of the NhWPA.  

Section 2.100, Amendments and 
Addition 

This section provides for the addition 
to., and amendment of. records 
submitted by the LSS participants. The 
submitter has sixty days to verify 
whether a document has been entered 
correctly in the pre-license application 
phase. and five days to verify correc 
entry after the license appplication has 
been submitted. Any errors in entry 
discovered during the sixty and five day 
periods may be corrected by the 
submitter. After the time period for 
verification has run. any errors may not 
be corrected by revising the original 
document Rather. the submitter must 
submit a corrected version to the LSS 
Administrator, with a separate 
bibliographic header. Both the 
bibliographic header for the revised 
document and the original document 
must note that two versions of the 
document are in the LSS.  

Section 2.1004 also addresses the 
issue of updates of documents that are 
already in the LSS. Updated pages must 
be submitted to the LSS Administrator 
for entry as a separate document with a 
separate bibliographic header. The 
bibliographic header of the original 
document most specify that an update is 
available. All the pages in a particular 
update will be entered as a single 
document.  

Section 2.1004 addresses amendments 
and additions to the docurnetary 
material in the LSS. This section does 
not preclude the LSS Administrator from 
making revisions to headers necessary 
to maintain and enhance the usefulness 
of the header information. Such 
revisions would include the following

9 Updating assigned subject index 
terms as the thesaurus is enhanced and 
expanded.  

* Where a Bfld containing pointers to 
cross-reference related documents

subsequently added to the database 
mull be updated.  

9 Where the ability to annotate a 
document record to show latar use(s) as 
exhibits to depositions and testimony 
may be required at a later time.  

Section 2.1004(e) requires that any 
document that has been incorrectly 
excluded from the LSS must be 
submiuted to the IS Administrator for 
entry within two days of its 
identification by the LSS participant 
who is responsible for the submission of 
the document.  

Section IOMW EXclusions 
Section 2.l15 establishes several 

categories of documents that do not 
have to be entered into the MSS. either 
under the requirements ofI 2.1003 or 
under the derivative discovery 
requirments of J L21019. These 
exclusions include documents typically 
referred to as official notice material; 
reference books and text books; 
administrative materials such as general 
distribution cover memoranda, budget.  
finance, personnel and procurement 
materials; press clippings and press 
releases; junk maiL. and classified 
material. The scope of work on a 
procurement related to repository siting.  
construction, or operation, or the 
transportation of spent nuclear fuel or 
high-level waste is not within the scope 
of these exclusions.  

Sectian 2.108M Privilege 

The submission of documents to the 
LSS is subject to the traditional 
privileges from discovery recognized in 
NRC adjudicatory pro.eedin as well 
as all the exceptions from disclosure 
contained in 20 CFR L790 of the 
Commission's regulations. These 
privileges and exceptions include the 
attoney-client privilege. the attorney' 
work product privilege, the 
government's deliberative process 
exemption, protection for privileged or 
confidential commercial or financial 
inormation. and the protection of 
safeguards information. The Pre-License 
Application Lcensing Board. pursuant 
to 1L1010(b), will rule on any claims of 
withholding bas•d on these privileges or 
exceptionL As in any NRC adjudicatory 
proceeding. the Board may rule that the 
release of privileged or excepted 
material is necessary to a proper 
decision in the proceeding, or may order 
the disclosure of a document under a 
protective order. Section 2.1o00(a) 
extends the deliberative process 
privilege normally available to federal 
government agencies to state and local 
governments and Indian Tribes.  
Safeguards information is to be
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protected under the provisions of 10 
CFR 73.21. Subpart I of 10 CFR Part 2 
will govern the protection and 
disclosure of any Restricted Data and 
National Security Information during the 
proceeding. The existence of any 
material of this type should be identified 
to the Licensing Board and the parties 
pursuant to 10 CFR 2.907 and Is not 
subject to the requirements of 5 2.1003.  
Accordingly, no headers need be 
submitted for Subpart I information.  

Section 20W7 Access 
Section 2.1007 establishes the 

provisions for access to the LSS by the 
public and by LSS participants. In terms 
of public access, the NRC and DOE will 
provide public access terminals at their 
respective Public Document Rooms at 
headquarters in Washington. DC. at 
NRC regional offices, and at various 
locations in the vicinity of the likely 
candidate site for the repository. In the 
pre-license application phase, access to 
the LSS through these public access 
terminals will consist of full text search 
capability of the full headers for 
documents in the LSS. The NRC and 
DOE Public Document Rooms will 
provide access, consistent with current 
practice, to the paper copy or microfiche 
of the documents of that agency before 
access to the LSS is available (currently 
projected for January 1992). Once the 
LSS is operitionaL public access to the 
LSS headers will be available within the 
same timeframe that the headers and 
LSS documents are available to LSS 
participants. In addition, copies of 
specific DOE or NRC documents may be 
requested under the procedures of the 
agencies' Public Document Rooms and 
the FOLA regulations of the NRC, 10 
CFR Part 9, or DOE. 10 CFR Part 1004.  
These regulations provide for a ten day 
response time to requests. 10 CFR 9.25(e) 
and 10 CFR 1004.4(d)(1), and the waiver 
of copying fees to qualified persons, 10 
CFR 9.39 and 10 CFR 1004.9(a). Public 
access to the full text of all documents 
in the LSS, except for documents 
withheld from disclosure under section 
2.1006. shall be provided after the notice 
of bearing is issued for the HLW 
licensin proceeding. DOE and NRC will 
ensure that adequate terminal access 
facilities are provided at the public 
document rooms.  

Remote access to the LSS from 
individual computer facilities will be 
available to LSS participants both 
during the pre-license application phase 
end after the notice of hearing has been 
issued. The cost of the computer facility 
and the telephone connect charge must 
be borne by the ISS participant.  
However, they will not be assessed a 
central processing unit (CPU) charge for

access to the LSS. LSS participants will 
be able to file an electronic request for 
paper copies of LSS documents from 
their individual computer facilities, and 
also will be able to file an electronic 
request for a fee waiver when 
requesting paper copies of documents in 
the LSS. This waiver is currently 
available to qualified persons or groups 
seeking a fee waiver for copies of NRC 
documents who submit a written request 
to the Commission under the 
Commission's Freedom of Information 
Act (FOIA) regulations in 10 CFR Part I.  
The criteria in 10 CR 9.39 would be 
used to determine if the requestor 
should be pranted a fee waiver. Section 
2.1007(c)(4) would authorize the 
Commission to grant a generic fee 
waiver to a qualifying LSS participant 
after the initial request for a fee waiver 
has been made. • .  

Documents in the LSS will not be 
considered NRC agency records solely 
by virtue of the NRC being the LSS 
Administrator. However, any of those 
documents that were generated by or 
submitted to the NRC as part of the 
NRC's licensing responsibility for the 
repository will be NRC agency records.  
As noted above, documents considered 
agency records may be requested under 
a FOLA request to the NRC. Similarly, 
DOE records may be requested from 
DOE under a FOIA request, and the 
records of any other governmental entity 
that may be obligated to provide 
documents by virtue of a freedom of 
information statute (e.g.. a State agency) 
may be requested. It is anticipated that 
the public availability of headers for 
LSS documents will facilitate freedom of 
information requests and responses.  
Section 2.100( Potential Ponies 

Section 2.1006 establishes the 
procedures for a person becoming a 
potential party during the pre-license 
application phase, thereby gaining 
access to the LSS during this period.  
Upon a petition from an interested 
person, the Pre-License Application 
Ucensing Board, established pursuant to 

S2.1010. will determine in accordance 
with 2.1006(c) if the person meets the 
criteria in I 2.1006(b). These criteria 
consist of the factors for determining 
intervention status under 12.1014(c) or 
the criteria in 10JMR 2.715 for interested 
governmental participation, both as 
evaluated in reference to the topical 
guidelines set forth below.  

A grant of access to the LSS pursuant 
to I 2-1008 before an application is filed 
does not carry a presumption that a 
potential party will be admitted as a 
party after an application is filed under 
I .1014 or as an interested • 
governmental participant under 10 CFR

2.715. Although I 2.1014(c)(4) of the 
proposed rule provided that the He"riz 
licensing Board would consider pre.  
license application access to the LSSss 
one factor in ruling on petitions for 
Intervention. this provision has been 
deleted. Under I 2.1014(c). the Board 
must still consider the nature of the 
petitioner's right under the Atomic 
Energy Act; the nature and extent of the 
petitioner's property, financial, or other 
interest in the proceeding; and the 
possible effect of any order that may be 
entered in the proceeding on the 
petitioner's interest. Therefore. the 
Commission did not believe that pre
license application access would have 
any meaningful effect on the Board's 
determination on intervention petitions.  
It should be emphasized that a 
petitioner must also satisfy t2.1014(a)(2) 
in r'egard to an admissible contention in 
order to participate in the proceeding.  
An LSS participant's access to the LSS 
obligates it to comply with the 
regulations in Subpart 1. including 
compliance with all orders of the Pre
License Application Licensing Board.  

Section 2.1009 Procedures 

Section 2.1009 specifies the 
procedures each LSS participant must 
follow to ensure implementation of the 
requirements in Subpart 1. including 
establishing procedures to ensure that 
documentary material is identified and 
submitted for entry into the LSS. Each 
LSS participant must identify a specific 
individual as the LSS point-of-contact.  
This individual must certify, at six 
month intervals, that all documentary 
material for which the LSS participant is 
responsible under this subpart has been 
identified and submitted to the LSS.  

Section 2.1010 Pre-License Application 
Licensing Board 

Section 2.1010 establishes an NRC 
Pre-License Application Licensing Board 
to rule on requests for access to the LSS 
during the pre-license application phase.  
and to resolve disputes over the entry of 
documents and the development and 
implementation of the LSS by DOE and 
the LSS Administrator. The Board will 
be app6inted six months before access 
to the LSS is scheduled to become 
available. The Board possesses the 
same general power as other NFC 
Licensing Boards possess under 10 CFR 
2.718 and 10 CFR 2.721(d). In order to 
gain access to the LSS during the pre
license application phase, an LS 
participant must aree to comply with 
all orders of the Pre-License Application 
Licensings Board, and all LSS 
regulations. Practice before the PALB is 
essentially a motions practice. akin to
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that during the normal discovery. Pre, design and development of the LSS by 

bearing phase in a Part 50 proceding DOE must be undertaken in consultation 

before & licensing board. Ori with the LSS Administrator. After the 

pfea.ntations are not precluded, but LSS has bee designed and becomes 

rather will be left to the discretion of the operational. all redesign and 

board (as is now the case). depedming procurement by DOE must be with the 

on the nature of the dispute- See foro concurrence of the LSS Administrator.  

example. £ I 2.1010 (d) and (e). 2.101&5 Section 2.1011(e) provides for the 

and 2.1026. establishment of an LSS Advisory 

n iSS M emenfand Review Panel which will be chartered 
Sectiofl 2.1011 OI1C Mnd under the Federal Advisory Committee 

AdministrotiOn Act. to advise DOE on the design and 

Section 2.1011 establishes an LSS development of the LSS. and to advise 

Administrator who will be responsible the LSS Administrator on the 

for managing. operating, and - implementation of the LSS. The LBS 

maintaining the LSS. Because the LSS Administrator appoints the members of 

will contain in electronic form. the the Advisory Review Panel from 

documentary material constituting the members of the Licensing Support 

Commission's docket and official record System Advisory Committee established 

for the repository licensing Proceeding, pursuant to I 2.1011(e)(2) within sixty 

and because use of the LSS will be an days after the LSS Administrator has 

integral part of the Commission's been designated. The Licensing Support 

adjudicatory hearing on the license System Advisory Committee will be 

application, the NRC will serve as the composed of the State of Nevada. the 

LSS Administrator. In order to avoid any coalition of affected units of local 

connlict-of-interest problems. the LSS government in Nevada that served on 

Administrator cannot be any person or the negotiating committee. DOE. NRC.  

orSazzational unit that either the National Congress of American 

represents the U.S. Nuclear Regulatory Indians, the coalition of national 

Commission staff as a party to the high- environmental groups that served on the 

level waste licensing proceeding or a negotiating committee, and other 

part of the management chain reporting members as the Commission may 

to the Director of the Office of Nuclear designate pursuant to the balanced 

Material Safety and Safeguards The membership requirements of FACA.  

Commission has decided to establish an Because DOE is now in the process of 

independent Office of the LSS designing the LSS. the Advisory Review 

Administrator reporting to the Panel is not yet available to provide 

Commission for policy direction and to advice and recommendations to DOE. In 

the Chairman for day-to-day the interim period between publication 

management supervision. The S. of the final rule and appointment of the 

Administrator (like other Commission- Advisory Review Panel by the LSS 

level offices) will report to the Administrator. the LSS Advisory 

Commission for overall policy direction Commitee will perform the functions of 

on all LSS matters except the the Advisory Review Panel set forth in 

certification of DOE compliance I 2.1011(e).  
required by 1 2.1033(h)(1). The LSS it is the Commission's intent that.  

Administrator will make that Itei the C onsenent that.  

determination on his/her own. subject to after the commencement of the hearing.  

formal adjudicatory review (upon the primary focus of the Advisory 

request) by the Pre.License Application Review Panel will be on broad. long

Licensing Board (I 2.1010(a)(1)). the term. technical issues. Any immediate 
Appeal Board (I 2.1015(b)(i)). and. problems with the functioninrg of the IS 
fineallo, the5(b)(. C ms n d- ielfduring the hearing will be addressed by finally. the Commission itself th Amnisrtro h eri 

(i 7-1015(e)). the LSS Administrator or the Hearing 

On a related issue, with the exception licensing Board.  

of the Commission in its role as LSS It is anticipated that the DOE and 

Administrator (see the definition of NRC will enter into a Memorandum of 

"'LSS Administrator in I 2.1001). the LSS Understanding (MOLT), coiistent with 

cannot reside in any computer system the requirements of the ru]e. on the 

that is controlled by any LSS design and development of the LSS.  

participant. including its contractors. Section 2.1011(d) sets forth the 

and cannot be physically located on the responsibilities of the ISS Administrat 

premises of any LSS participant or its including providing the necessary 

contractors. personnel, materials, and services for 

The LSS is to be designed and the operation and maintenance of the 

developed by DOE consistent with the LSS. and entering the documentary 

requirements in Subpart J. This material submitted pursuant to section 

responsibility includes all procurement 2.1003 in searchable full text, as 

of hardware and software. However, the appropriate.
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s.ection £10o2 Compliance 
Section 2.1012 establishes provisions 

to ensure compliance with the 
requirements of Subpart J. particularly 
the document submission requirements 
of 2.1003. DOE may not submit the 
license application for docketing under 
Subpart I unless the LSS Administrator 
certifies that DOE is in substantial and 

timely compliance with I 2.1003. In 
addition. under J 2.m0z(b)(1). no person 

may be granted party or interested 
governmental participant status in the 

hearing if it is not in substantial and 
timely compliance with the requirements 
of 2.1003. A person who is not in 
substantial and timely compliance at the 
time specified for the submission of 
petitions to intervene or to become an 

interested governmental participant.  
may later come into compliance and be 
admitted to the hearing, assuming they 

meet all the other requirements in 

S2.1014 or 10 CFR 2.715(c) for 
admission. However, persons admitted 
to the hearing under this provision must 
take the proceeding as they find it. The 
Hearing Licensing Board will not 
entertain any requests from such a 

person to delay the proceeding in order 
for that person to compensate for time 

missed in the hearing. Section 2.1012(d) 
provides for the termination or 
suspension of an LSS participant's 
access rights if it is in noncompliance 
with any applicable order of the Pre

License Application licensing Board or 

the Hearing Licensing Board. However.  
any loss of access under this section 
does not relieve an LSS participant of its 

responsibilities in connection with the 

service of pleadings under I 2.1013 of 
this subpart.  

Section 2.1013 Use of LSS During 
Adjudicatory Proceeding 

Section 2.1013 establishes procedures 
for the electronic submission of 
pleadings during the bearing, or during 
the pre-license application phase for 
practice before the Pre-License 
Application Licensing Board under 

I 2.1010, for the electronic transmission 
of Board and Commission issuances and 

orders. as well as for on-line access to 
the LSS during the hearing. Under 

I 2.1013(a) the Secretary of the 
Commission maintains the official 
docket pursuant to the requirements of 

or 10 CFR 2.702. In this regard, each 
potential party, party, or interested 
governmental participant must submit a 
signed paper copy of each electronic 
adjudicatory filing to the Secretary. The 
staff would emphasize that section 

2.1003 also applies to the submission of 
pleadings during the hearing. Therefore.
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an ASC nI file, a header, and an image of 
the pleading must also be submitted to 
the LSS Administrator. The final rule 
gives the Secretary the flexibility to 
establish the official docket in either 
hard copy or electronic form depending 
on the details of LSS design and the 
records management requirements of 
the Federal Archives. Absent good 
cause. all exhibits, tendered during the 
hearing must have already been entered 
into the LBS prior to the commencement 
of that portion of the hearing where the 
exhibit is to be offered.  
Section 11014 Iniervention 

Section 1.1014 establishes the 
standards for intervention in the HLW 
proceeding. Section 2.1014 incorporates 
several of the provisions currently in the 
10 CFR 2.714 general standards for 
intervention. Accordingly. any 
provisions of I121014 that remain 
unchanged from the 10 CFR 2.714 
provisions are to be interpreted 
according to the existing practice.  
Section 2.1024(a) requires petitions for 
intervention and proposed contentions 
to be filed at the same time, as well as 
petitions to participate under 
I 2.715(c)-both within thirty days after 
the notice of hearing, In addition to the 
factors now in 10 CFR L2.74(a)(2J.  
I 2.1014(a)(2) requires the petition to 
reference with particularity the specific 
documentary material. or absence 
thereof, that provides the basis for the 
contention. and the specific regulatory 
or statutory requirement to which the 
contention is relevant. This codifies 
existing Commission practice in regard 
to contentions.  

Section LI104(a)(4J allows the adding 
or amending of contentions. including 
contentions based on the NRC Staff 
Safety Evaluation Report (SE4) 
Contentions added or amended before 
the issuance of the SER will be 
evaluated according to the factors for 
nontimely filings in I 2.104(a~l).  
Contentions based on information or 
issues raised in the SER must be made 
within forty days after the issuance of 
the SER and will be evaluated according 
to the factors in I L21014(a)(1). The SER 
is to be issued within eighteen months 
after the license application is docketed.  
Any petitions to amend or add 
contentions made more than forty days 
after the issuance of the SER, in addition 
to the factors for nontimely filing in 
I 2.1014(a)(1), must include a showing 
that the contention involves a significant 
safety or environmental issue or raisesa 
material issue related to the 
performance evaluation anticipated by 
10 OFR 60.112 or 10 CFR 60.113. In this 
context. "material" may involve items 
that are material to demonstrating:

compliance with If 60.112 or 60.113 but 
which in mid of themselves may mW 
constitute a significant safety or 
environmental issue.  

Although I 2.1014(a)(4) places same 
added restrictions on the amending or 
adding of contentions compared to 10 
CFR 2.714. the Commission believes that 
the early availability of documents 
through acicess to the LBS will facilitate 
the preparation of timely and better 
based contentions at the outset of the 
proceeding, as compared to the 
traditional NRC licensing proceeding 
where contentions must be prepared 
without the benefit of prior discovery.  

Section 2.1014(c) establishes the 
standards for permitting intervention in 
the HLW proceeding. Intervention is 
permitted as a matter of right by an 
affected unit of local government as 
defined in sectian 2(31) of the NWPA or 
by any affected Indian Tribe as defined 
in 10 CFR Part W0 of the Commission's 
regulations. The State of Nevada. like 
DOE or the NRC. is automatically a 
party to the HUW proceeding. assuming 
that a Nevada site is the subject of the 
DOE license application. All other 
petitionsi to intervene will be evaluated 
according to the factors in I 2.104(c)(1) 
through (3).  
Section 11015 Appeal, 

Section 2.1015 sets forth the 
procedures for appealing decisions of 
the Pre-icense Application Licensing 
Board or of the Hearing Licensing Boardl.  
Unlike the eodsting appeals process, 
appeals from certain types of 
interlocutory orders. such as rulings or 
the admissibility of contentions, must be 
filed within ten days. rather than at the 
conclusion of the proceedingS.  
Section 2.1016 Motions 

Section Lune1 establishes the 
procedures foir motions practice in the 
HLW proceeding. The final rule does not 
contain a provision similar to 10 CFR 
W.30(d) in regard to oral arguments on 
motions. However, this omission is Rot 
Intended to change existinig practice. Lý..  
requests for oral argument on 
substantive motions are liberally 
granted. It is within the discretion of the 
Board to allow arguments on motions 
wnde? 10 CFR 2.755.  
Section £1077 Computation of' Time 

Section 2.1017 specifies, the 
computation of time for an act or an 
event for the WW licensing proceeding.  
Because of the availability of the 
electronic transmission of pleadings 
through the LBS. one day instead of five 
days is allowed for the transmission of 
documents in response to the service of 
a notice or other document. This wil

save substantialtme during the hearing 
Tne =a of electronic transmission is 
addressed in I L1013. If the LSS is 
unavailable for more then four access 
hours of any day that would normaily be 
counted in the computation of the time 
for filing, that day will not be counted in 
the Computation Of time. However, this 
would not include periods of LBS 
unavailability due to a malfunc-tion of 
the LBS participant's equipment or to the 
operation of that equipment.  
Section 2.1018 Discovery 

Section 2.1018 specifies the scope and 
timing of discovery in the HLW 
licensing proceeding. The LBS provides 
the document discovery in the HLW 
licensing proceeding, supplemented by 
the derivative discovery in 1 2.1019.  
Discovery is limited to access to the 
documentary material in the LSS, entry 
upon land for inspection and access to 
raw data; oral depositions; requests for 
admissions; and informal requests for 
information. These informal requests 
would be for the type of information 
normally gathered through the use of 
written interrogatories. such as the 
names of all party's witnesses and the 
subjects they will address. Therefore.  
the final rule does not generally provide 
for the use of written interrogatories or 
depositions upon written questions.  
However. If the informal discovery 
process does not satisfy a request for 
information. I 21018(aj(2) provides a 
mechanism for the use of written 
interrogatories or depositions upon 
written questions, by order of a 
Discovery Master appointed under 
J 2.1018(g). if no Discovery Master has 
been appointed, the Hearing Licensing 
Board itself may consider these 
petitions. Although informal discovery 
may begin in the pre-license application 
phase. an order compelling discovery 
through written interrogatories or 
through depositions on written questions 
can be issued by the Discovery Master 
or the Hearing Licensing Board only 
after the license application has been 
docketed.  

The required showing of substantial 
need in regard to discovery for an LBS 
Participant's "representatives' in 
I L2018(bJ(Z) does not include 
".consultants- to a LSS participant.  
unless the consultant's responsibilities 
are to assist In preparation for litigation.  

Section 2.101(C) empowers the Board 
to issue an order to protect a party from 
abuse of the discovery process. As 
noted earlier, the objective of the 
negotiated rulemaking is to Provide for 
the effective review of end hearing of 
the DOE license application within the 
three year time period specified in
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section 114(d) of the NWPA. Consistent 
with this objective. I 2.1018(c) includes 
criteria to prevent abuse of the 
discovery process from frustrating this 
objective. In ruling on motions to protect 
a party from a particular discovery 
request. the Board may consider any 
"undue delay" that would result from 
the discovery request. as well as the 
failure to respond to a discovery 
request. Under this criterion. the Board 
will review any motion for a protective 
order from a particular discovery 
request. including a request- for a written 
deposition. to determine whether the 
request creates the potential for 
unreasonably interferini with meeting 
the three year schedule. When a party 
or an interested governmental 
participant reasonably believes that the 
Board has not ruled in accordance with 
this rule and its underlying policy. it 
may seek review pursuant to directed 
certification under I 2.71L(i) of this part.  
The Commission itself may entertain 
such requests and will apply the criteria 
for granting directed certification 
liberally. The Hearing Licensing Board 
or Discovery Master may also consider 
undue delay as a basis for granting a 
petition for the use of written 
interrogatoriea or depositions on written 
questions under I 2.018(a)(2).  

in addition. §I 2.1021 and 2.102L. on 
the first and second pre-hearing 
conferences respectively, provide for the 
establishment of discovery schedules by 
the Board. in establishing these 
discovery schedules, the Board must 
consider the objective of meeting the 
three-year schedule specified in the 
NWPA, as well as the early availability 
of information made possible by the 
Ucensing Support System. Furthermore.  
the Board should exercise all due 
diligence to ensure that discovery is 
completed within two years of the 
notice of hearing- However. this could 
not prevent the Board from establishing 
a schedule that provided for less than a 
continuous two-year period of 
discovery, or determining whether any 
discovery is necessary after the second 
pre-hearing conference.  

Section 2.1018M(f) anticipates the 
application of the traditional sanctions 
by the Licensing Board for fiilure to 
respond to a discovery request.  
including the issuance of an order for a 
response or answer to a discovery 
request.  

Section 2.1019 Depositions 

Section 2.1019 provides for discovery 
through the taking of depositions.  
Section 2.1019 basically follows the 
content of the general deposition rule in 
10 CFR 2.740a. However. 1 2.1019(l) 
provides for the derivative discovery of

documents during the deposition. This 
provision establishes requirements for 
the disclosure, and entry into the LSS. of 
material in a deponent's possession that 
would not be required to be initially 
entered into the LSS under J 2.1003. This 
includes personal records, travel 
vouchers. speeches. preliminary drafts.  
and marginalia. "Preliminary drafts" 
means any nonfimal document that is not 
a circulated draft. i.e., on which no 
formal. unresolved objection or 
nonconcurrence has been made.  
"Marginalla" means handwritten.  
printed, or other types of notations 
added to a document. excluding 
underlining and hightihting.  

Sedcion £102o Entry Upon Landfor 
Inspection 

Section 2.1020 establishes the 
procedures for parties to gain access to 
the land or property in the possession or 

control of another party or its contractor 
for the purpose of inspection and access 
to raw data. However. this provision 
should not be construed as expanding 
any of the rights contained in section 
116 or section 118 of the NVPA. or any 
other applicable statutory or regulatory 
restrictions, related to site investigation.  

Section 2.1021 First Preheoring 
Conference 

Section 2.1021 establishes a first pre
bearing conference in the HLIW 
proceeding. The first pre-hearing 
conference will identify the key issues in 
the proceeding, and consider petitions 
for intervention.  

•ection £122 Second Prehearing 
Con ference 

Section 2.1022 establishes a second 
pre-hearing conference in the HLW 
licensing proceeding. The second pre
hearing conference is to be held not 
later than seventy days after the NRC 
staff Safety Evaluation Report is issued.  
The second pre-hearing conference will 
consider new or amended contentions.  
stipulations and admissions of fact.  
identification of witnesses, and the 
setting of a bearing schedule.  

S Section 21023 Immediate 
Effectiveness 

Section 2.0L3 provides for an 
immediate effectiveness review of the 
Licensing Board's initial decision on the 
issuance of a construction authorization, 
The Commission's existing regulations 
in 10 CFR 2.764 do not provide for an 
immediate effectiveness review. Rather 
10 CR 2.704 requires a Commission 
decision on the substantive merits of the 
Licensing Board decision before a 
construction authorization decision can 
be final. Section 2.1023 would authorize

the Dlrecloe of the NRC Offic, of
the Director of the NRC Office of Nuclear Material Safety and Safeguards
to allow DOE to proceed with 
construction. assuming a favorable 
Uicenasing Board decision. if the 
Commission did not suspend the 
Licensing Board decision after its 
supervisory immediate effectiveness 
review. or the Appeal Board did not stay 
the effectiveness of the initial decision 
under 10 CFR 2.788. The Appeal Board 
and the Commission would then 
undertake a review of the substantive 
merits of the initial Licensing Board 
decision. Issuance of the construction 
authorization under these circumstances 
would be the event that tolls the time 
period for determining whether the 
NWPA three year time frame for the 
decision on the construction 
authorization had been satisfied.  

Schedule 

In order to assist the Hearing 
Licensing Board in establishing a 
schedule for the HLW proceeding that 
will facilitate meeting the timeframe 
specified in the NWPA for a 
Commission decision on construction 
authorization, the Commission has 
prepared the following model timeline.  
This timeline is intended for general 
guidance only. and is not intended to 
suggest any predisposition by the 
Commission on the merits of DOE's 
future license application.
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Topical Guidelines 

The following topical guidelines are to 
be used for identifying the documentary 
material that should be submitted by 
LSS participants for entry into the LSS 
under section 2.1003. The topical 
guidelines will also be used by the Pre
License Application Licensing Boardfor 
evaluating petitions for access to the
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•LSS during die pre-liceme application 
phase under 2.1008.  

I. Catenories of Documents 

-Technical reports and analyses 
including those developed by 
contractors 

-QA/QC records including 
qualification and training records 

-- External correspondence 
-Internal memoranda 
-Meeting minutes. including DOE/NRC 

meetings. Comnussion meetings 
-Drafts (i.e., those submitted for 

decision beyond the first level of 
management or similar criterion) 

-Congressional Q's A's 
-"Regulatory" documents related to 

HLW site selection and licensing.  
such as: 

-- Draft and final environmental 
assessments 

-Site characterization plans 
-Site characterization study plans 
-Site characterization progress 

reports 
-Issue resolution reports 
-Rulemakings 
--Public and agency comments on 

documents 
-Response to public comments 
-Environmental Impact Statement.  

Comment Response Document, and 
related references 

-Li1cense Application (LA)4 LA data 
base. and related references 

-Topical reports, data, and data 
analysis 

-Recommendation Report to 
President 

-Notice of Disapproval. If submitted 

II. General Topics 

1. Any document pertaining to the 
location and potential of valuable 
natural resources, hydrology.  
geophysics, tectonics (including 
volcanism). geomorphology, seismic 
activity, atomic energy defense 
activities. proximity to water supplies.  
proximity to populations. the effect upon 
the rights of usen of water, proximity to 
components of the National Park 
System. the National Wildlife Refge 
System. the National Wildlife and 
Scenic River System. the National 
Wilderness Preservation System. or 
National Forest Lands. proximity to sites 
where high-level radioactive waste and 
spent nuclear fuel is generated or 
temporarily stored, spent fuel and 
nuclear waste transportation, safe" 
factors involved in moving spent fuel oa 
nuclear waste to a repository, the cost 
and impact of transporting spent fue 
and nuclear waste to a repoaitory site.  
the advantages of regional distribution 
in sitn of repositories. and various

geologic media in which sites for 
repositories may be locatd.  

L Any document related to repository 
design, sitin& construction. or operation.  
or the transportation of spent nuclear 
fuel and high-level nuclear waste, not 
categorized as an "excluded document".  
generated by or in the possession of any 
contractor of the Department of Energy, 
the Nuclear Regulatory Commission. or 
any other party to the HLW licensing 
proceedin.  

3. All documents related to the 
physical attributes of the Basin and 
Range Province of the continental 
United States.  

4. Any document listing and/or 
considering any site or location other 
than Yucca Mountain as a possible 
location for a high level nuclear waste 
repository, or any alternative technology 
to deep geologic disposal.  

5. Any document analyzing the effect 
of the development of a repository at 
Yucca Mountain on the rights of users of 
water in the Armagosa ground-water 
basin in Nevada.  

0. Any document analyzing the health 
and safety implications to the people 
and environment of the transportation of 
spent fuel between locations where 
spent fuel is generated or stored and 
Yucca Mountain. Nevada, or any other 
site nominated for repository 
characterization on May 28. 1988, 
including. but not limited to: 

a. Any analysis of possible human 
error in the manufacture of spent fuel 
casks; 

b. Any analysis of the actual 
population density along all of any 
specific projected routes of travel; 

c. Any analysis of releases from any 
actual radioactive material 
transportation incidents: 

d. Any analysis of the emergency 
response time in any actual radioactive 
materials transportation incident: 

e. Any actual accident data on any 
specific projected routes of travel: 

L Any calculations or projections on 
the probabilities of accidents on any 
specific projected routes of travel: 

g. Any data on the physical properties 
or containment capabilities of spent fuel 
casks which have been used or which 
are projected to be used at any 
hypothetical or actual projected 
repositoryt 

h. Any analysis of modeling of the 
containment capabilities of spent fuel 
casks under a stress scenario.  

i. Any analysis or comparison of spent 
fuel casks projected to be used against 
the spent fuel cask cetification 
standards of the Nuclear Regulatory 
Commision
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1. Any analysis of the 0onalatnhmt 
"capabilities oa spent fuel easks 
containing spent uel which has been 
burned up over an extended period.  

7. Any document analyzeng or 
comparing Yucca Mountain. Nevada.  
with any other site in the ame 
geohydrologic setting.  

&. Any document relaling to potential 
interference or incompatibility between 
a Yucca Mountain. Nevada. high4evel 
nuclear waste epository and atomic 
energy activities at the Nevada Teat Site 
and Nellie Airforce base.  

9. Any document related tb the land 
status. use or ownership of Yucca 
Mountain. Nevada.  

20. Any document considering or 
analyzing the attributes or detriments of 
any engineered barrier upon the 
radionuclide isolation capability of 
Yucca Mountain. Nevada, or any other 
site considered.  

11. Any document evaluating the 
effect of extended fuel burn-up on YTucca 
Mountain. Nevada's adequacy as a 
repository site for disposal of spent fuel 
or upon the design of any such 
theoretical repository.  

12. Any document analyzing or 
investigating the potential for discharge 
or radionuclides into the Death Valley 
National Monument.  

13. Any document analyzing the 
recharge of the underlying saturated 
zone or the bydrocondurtivity of the 
unsaturated zone at Yucca Mountain.  

14. Any document containing any data 
or analysis of volcanism in the geologic 
setting of which Yucca Mountain is a 
part.  

15. Any document containing any data 
or analysis of tectonic events at Yucca 
Mountain. or pertaining to the tectonic 
framework of the Yucca Mountain area 
or any document containing any data or 
analysis of faults with or without 
surface expression in the area of Yu=na 
Mountain.  

I& Any document containing 
instructions or other limitations on the 
scope of work to be performed by 
Department of Energy personnel or 
contractor's personnel.  

17. Any document pertaining to 
prevention or sontrol of human intrusion 
at the Yucca Mountain site.  

Ill Specific Topics 

"1. The Site 
A. Location. General Appearance and Ter

rain, and Present Use 
1. Geologic Conditions 
"1. Strvbgraphy and vocanic history of the 

Yucca Mountain area 
a. Caldera evolution msad gemiess of ash 

flows 
b. Timber Mountain Tuff

c. Paintbrusk TUft 
4. Tuflaceos beds of (akoa kls 
a. Cratar Flat Tuff 
L Older tuffs 
8- Sedimentary units 
k. Basalts 
2. Structure 
g. seismicity 
4. Energy and mineral resources 
a. Energy resources 
b. Metals 
c. Nonmetals 

6. Mineralology 
L Ceamowqoiolo 
L Tectonics 
a. Faulting 
b. Stress 
e. Uplilt/subsidenm 
d. Volcanism 
C. Hydrologic Conditions 
1. Surface water 
2. Ground water 
a. Ground water mquvlt 
b. Ground water qualiot 
3. Present and projected water ise m the 

area 
4. Groundwater resources 
I. Climatology 
&. Metearology 
D. Geochemistry 
1. Rock chemistry of the overlying and un

derlying host units 
2. Water chemisty of unsaturated or satura 

ed non 
3. Alteration 
4. Retardation and transport 
F. Environmental Setting 
1. Land use 
a. Federal use 
b. Agricultural 
L Grazing land 
IL Cropland 
r. Mining 
4. Recreation 
a. Private aid commercial developset 
2. Terrestrial and aquatic ecomytems 
a. Zerrestin vegetation 
L Lama-Ambrosia 
ii. Larres-phiecdr or Larrea-Lycitm 
si. Coleogyne 
iv. Mixed transition 
v. Grassland-burn site 
b. Terrestrial wildlife 
t.Mmaz als 
f. Birds 
iii. Reptiles 
c. Special-interest species 
d. Aquatic ecosysemns 
3. Air quality and weather coAditions: Air 

quality 
4. Noise 
L Aesthetic resources 
L ArchaeologicaL cultural. and historicl re

sources 
7. Radiological badftomnd 
a. Monitoring program 
b. Dose assessment 
F. Transportation 
1. %Bghway InfMastroure end Curent use 
2L Raikoed knfrastructure and current use 
G. Socioeconomic Concditios 
1. Economic conditions 
a. Nye County 
b. Clark County

C. Ldnos, County 
d. Methodology 
Z Popq atiem density andistibuton 
a, Populations of the State of Nevada 
b. Population of Ny. County 
r. Population of Clark County 
d. Population of Lincoln County 
S. Continuty onvim 
a. Housing 
b. Education 
c. Water supply 
4. Waste-water trwatent 
e. Solid waste 
E. EB0ev~ wed"tlS 
1. Public safety servicta 

SMedical 

and social services 
i. Library facilities 
1. Parks and mreation 
4. Social conditions 
a. Existing social organization and structure 
L Rural social organization and social struc

tan, 
ii. Social organization and structure in urban 

Clark County 
b. Culture and lifestyle 
i. Rural culture 
i. Urban culture 
c. Community attributes 
d. Attitudes and Perceptions toward the re

pository 
S. Fiscal and governmental structure 
2. Expected Effects of the Site Characteriza

tbon Activities 
A. Site Characterization Activities 
1. Field studies 
a. Exploratory drilling 
b. Geophysical surveys 
c. Geologic mapping 
d. Standard operating practices for :ecama

tine of areas disturbed by field studies 

a. trenching 
I. Exploratory shaft facilily 
a. Surface facilities 
b. Exploratory shaft and underground work

ingls 
c. Secondary egress shaft 
d. Exploratory shaft tasting program 
a. Final disposition 
f. Standard operating practices that would 

minimize poential envmronmental damage 
3. Other studies 
a. Geodetic surveys 
b. Horizontal core drilling 
c. Studies of past hydroogic cnditions 
d. Studies of tectonics, eeismity, and vol

a. Studies of seismicity induced by weapons 

testing 
f. Field experiments in G-Tunnel fhcilities 
S. Laboratory studies 
h. Wate package design. testing. and analy

B. Expected Efects of Site Characterization 
L Expected e5ects on the envirmnment 
a. Geology, bydrology, land use and surface 

L Geology 
ii. Hydrology 
iii. Land use 
iv. Surface soils 
b. Ecosystems 
c. Air quality 
4. Noise 
a. Aesthetics

w-A..v van;atev. I Vol. K No. 71 / Friday. April IC IM / Rules 4md Regulatims
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I. Archaeological. culturaL and historical ro- 1 
sources U.  

2. Socioeconomic and transportation condi- b.  
tions .  

a. Economic conditions U.  
1. Employment U 
ii. Materials .  
b. Population density and distribution i.  
c. Community services ii.  

d. Social conditions d 
a. Fiscal and governmental structure I.  
f. Transportation 
3. Worker safety 
4. Irreversible and irretrievable commitment E 

of resources D 

C. Alternative Site Chsracterization Activi
ties 1 

3. Regional and Local Effects of Locating a a 
Repository at the Site b 

A. The Repository d 
1. Construction d 

a. The surface facilities 4 

b. Access to the subsurface f.  

c. The subsurface facilities 2 
d. Other construction 3 
I. Access route a 
ii. Railroad b 
iii. Mined rock handling and storage facili

ties C 

iV. Shafts and other facilities 
a. Utilities 
2. Operations 
a. Emplacement phase 
i. Waste receipt 
ii. Waste emplacement 
b. Caretaker phase 
3. Retrievability 
4. Decommissionin8 and closure 
S. Schedule and labor force 
6. Material and resource requirements 
B. Expected Effects on the Physical Environ

ment 
1. Geologic impacts 
2. Hydrologic impacts 
3. Land use 
4. Ecosystems 
5. Air quality 
a. Ambient air-quality regulations 
b. Construction 
c. Operations 
d. Decommissioning and closure 
6. Noise 
a. Construction 
b. Operations 
c. Decomnmissioning and closure 
7. Aesthetic resources 
6. ArchaeologicaL culturaL and historical me

sources 
9. Radiological effects 
a. Construction 
b. Operation 
i. Worker exposure during normal operation 
ii. Public exposure during normal operation 
ii. Accidental exposure during operation 

C. Expected Effects of Transportation Activi
ties 

1. Transportation of people and materials 
a. Highway impacts 
I. Construction 
ii. Operations 
lit. Decommissioning 
b. Railroad impacts 
2. Transportation of nuclear wastes 

a. Shipment and routing nuclear waste ship 
meets

National shipment and routing
National shipment and routing Regional shipment and routing h 
Radiological impacts 
National impacts a 
Regional Impacts i.  

Maximally exposed individual Impacts U 
Nonradiological impacts 
National impacts 
* Regional impacts v 
. Risk summary 
National risk summary 
Regional risk summary 
Costs of nuclear waste transportation 
Emergency response 

). Expected Effects on Socioeconomic Con- i: 
ditions 
Economic conditions 

.Labor 
Materials and resources 

.Cost 
Income 
Land use 

Tourism 
population density and distribution 
Community services 
Housing 

b. Education 
Water supply 

d. Waste-water treatment 
t. Public safety services 
f. Medical services 
S. Transportation 
4. Social conditions 
a. Social structure and social organization 
L Standard effects on soaal structure and 

social organization 
ii. Special effects on social structure and 

social organization 
b. Culture and lifestyle 
c. Attitudes and perceptions 
L. Fiscal conditions and government sthru
tare 

4. Suitability of the Yucca Mountain Site for 

Site Characterization and for Development 
as a Repository 

A. Suitability of the Yucca Mountain Site for 

Development as a Repository: Evaluation 
Against the Guidelines That Do Not Re
quire Site Characterization 

1. Technical guidelines 
a. postclosure site ownership and control 
I. Data relevant to the evaluation 
iL Favorable condition 
iii. Potentially adverse condition 
iv. Evaluation and conclusion for the qualif

ing condition on the po4tclosure site own
ershp and control guidelines 

b. Population density and distribution 
L Data relevant to the evaluation 
iL Favorable condition 
it. potentially adverse condition 
iV. Disqualifying condition 
v. Evaluation and conclusion for the qualify

Ing condition on the population density 
and distribution guideline 

,. Preclogure site ownership and control 
L Data relevant to the evaluation 
iL Favorable condition 
I& potentially adverse condition 

Iv. Evaluation and conclusion for the qualify
ing condition on the preclosure site owne
ship and control guideline 

d. Meteorology 
L Date relevant to the evaluation 
ii. Favorable conditions

d.potentially adverse conditions v.Evaluation and conclusion for the quabfY
ing condition on the meteorology guideline 

Offsite installations and operations 
Data relevant to the evaluation 
Favorable conditions 
P. potentially adverse conditions 

v. Disqualifying conditions 
Evaluation and conclusion for the qualify
ing condition on the offsite installations 

operations gudeline 
Environmental quality 
Data relevant to the evaluation 

L Favorable conditions 
ii. Potentially adverse conditions 
v. Disqualifying condition 
r. Evaluation and conclusion for the qualify

ing condition on the environmental quality 

guidelines 
I' Socioeconomic impacts 
L Data relevant to the evaluation 
i. Favorable conditions 
II. Potentially adverse conditions 
iv. Disqualifying condition 
v. Evaluation and conclusion for the qualify

ing condition on the socioeconomic guide

line 
I. Transportation 
L Data relevant to the evaluation 
iU. Favorable conditions 
iii. Potentially adverse conditions 
Iv. Evaluation and conclusion for the qualify

ing condition on the transportation guide

line 
2. Preclosure System 
a. Preclosure system: radiological safety 

L Data relevant to the evaluation 
ii. Evaluation of the Yucca Mountain site 
iii. Conclusion for the qualifying condition on 

the preclosure system quideline radiologi

cal safety 
b. Preclosure system: environment. socioe

conomics. and transportation 
L Data relevant to the evaluation 
IL Evaluation of the Yucca Mountain site 
lii. Conclusion for the qualifying condition on 

the preclosure system guideline: environ
ment. socioeconomics. and transportation 

3. Postclosure technical 
a. GeohydrologY 
I. Data relevant to the evaluation 
U. Favorable conditions 
iL Potentially adverse conditions 
iv. Disqualifying condition 
v. Evaluation and conclusion for the qualify

in condition on the postclosure geohydro

lg guideline 
b. Geochemistry 
L Data relevant to the evaluation 
ii. Favorable conditions 
Jii. Potentially adverse conditions 
iv. Evaluation and conclusion for the qualify

ing cbndition on the postclosure Seochem

Istry guideline 
V. Plans for site characterization 
c. Rock characteristics 
L, Data relevant to the evaluation 
i. Favorable conditions 
iLL Potentially adverse conditions 
iv. Evaluation and conclusion for the qualIfy

Ing conditlons on the postclosure rock 

characteristics guideline 
41 Climatic changes 
L Data relevant to the evaluation 
il. Favorable conditions
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ii. Potentiefly adWW m iniditm 
tv. Evaluation and conchoske for 4 ia 

changes qualifyi condition 
e. Erosion 
i. Data relevant to the emhm1e 
di. Favorable nOwitioxs 
uii. Potentiatlly adverse conditious 
iv. Disqualifying cwndzflm 
f. Dissolution 
i. Data felevadM 4 the 4m1l4 ans 
ii. Favorable osalibee 
iiL. Pateni&a ademue woritin 
iv. Disqualif"ing osndnan 
v. Evaluation and Conclusion for the qualify

ing condition on the postZ1nstis and disso
lution guideline 

g. Tectonics 
i. Data relevant to the aleva1tio' 
ii. Favorable condition 
iii. 1otentally adverse conditioa 
iv. Disquelifyin8 Condition 
v. Evaluation and conclusion for Gls qualify

ing condition on the postdomure tectonti 
guideline 

h. Human interferencu, na1fal Ve"oce's and 

tite ownership and control 
i. Data relevant to the evaluation 
ii. Favorable conditions 
%ii. potentially advmse conditions 
iv. Disqualifyig conditions 
v. Evaluation mlad ooni'hsion for the qualify

ing condition on the posidloure buman 
interference and natural resources techni
cal guideline 

4. PoatIClosUre system 
&. Evaluation of &te Yucca Mountain Site 

L. Quantitative analysis 
ii. Qualitative analysis 
b. Surumary ,and conclUsion for the qualify*

ing condition on the postcl•ure system 
guidelfne 

S. Pmeclosure te•hical 
a. Surface characteristics 
i. Data relevant to the evaluation 
i. Favorable conditions 
Wi. Tptentially amvrse cofitions 
iv. Evalation md oicluaiol far the qualf

mg condition on the postcolum surface 
characteristics guideline 

b. Rock characieri9a 
i. Deta levir't to Wh e evaluation 
a. Favorable condibtion 
iii. Potentially adverse cnduibous 
iv. Disqualifyin condition 
v. Evaluation and conclusion Tar 1he qualify 

Ing condition on the pustclosuire roI' dhat 
a•torics- guideline 

c- Hydsolovy 
i. Data relevam to 69 maltio' 
ii. Favorable coaditims 
iii. Powntliafy adverse condition 
iv. Disquasbyul condition 
v. Evaluation and cioclusift lta &he qualiI 

ing comdilim on be posidesm neydm,, 
guidaline 

S. Tectonics 
i. Dta rlevaUt o the evaluati .n 
it. Faorale condkiao 
nii. Pol.e Iuy ladvWr Ceditiona 
iv. Disqualifying condition 
v. Evaluation and conclusion for the quall.  

ing condition on the posiDore tectrd 

4. Ese and not of sitigf8& apoociiM 1 

atlon. and clawtm

a. a"a isvinnt ton te a*uatis 
b. 8vvuss 
c. Oanduulena der to qual*yio C-01huo 

ma Qae we*e md cas of Wring. uuc" 
1ise .on r oef . d do401 e g ideliae 

7.Coradusiom jVegaidi owseiail of Gm 
vucca Moettaht Site for *W damca4enus
ton 

B. Iseformance Analyss 
1. Preclosure ndioloffical misety esseanstifte 

a. Predosure ndlticm protection standards 

b. Melhods mr predommrt radiostopcal 11s
""•sameat 

L RaIltoog•islaasameat O" construction 
Activities 

ii. R3ldiolo*cal asasemar± of normas oper
ations 

lii. Radiological assessment of accidental re

lasseis 
2. Preliminary analysis of postcloine P "r 

formance 
a. Subsystem description 
i. Engineered barrier suhbsysem 
ii. The imetmi barrier aubsysten 
b. PAeliminasY parforwsance analyses of the 

major oamponents of the system 

:L The waste package Uifetime 

ii. Release rate from Lbe engineered barrier 
subsystem 

. Preliminary system performance dscrip
tion and analysis 

d. Comparisons with re satmy rerfonmnce 

cibective 
e. Prelimlsia7- tvauatixdicf diriuptive 

eyent-S dmuptive latuar processes 
f. Conclusions 
5. T espotation 
A. Regulations Related to Sategusrds 
i. Safeguards 
2. Conclusion 
B. Packagings 

i. Packaging design testing, and enaly'sil 
2. Types of PuAkJmg 
a. Span luel 
b. Casks tor Melanse higb-level waste an, 

"West Valley big%.level waste 

c. Casks for use from an MWi to the Teposi 
tAmy 

,. Possible futme developments 
a. Mode-specific regulstions 
b. Overweight truck casks 
c. Rod consolidation 
it Advanced handhing concepts 

e. Combination storage/shipping casks 

C. Potential Hazards of Transportation 
1. Potenial cnsequences to an Idlvldu 

exposed to a maximum extent 
a. Normal transport 
b. Accidents 
2. Potential consequencn to a large popul 

aim kn very "vere toneportatn aSo 

dents 
L ./s, assessmet 

a. Outline of method for easimating popti 

Bion rislis 
b. Computational models mid methods I 

pop ~on vks 
C. Chng to Ge anealyrel Wodeh a 

methods far populaftu rsks 
. .mflPartatinU menarim W aursed 

CIA• analysi 
I. As, tpboto about wastes 

ir- L Operational .onideraows far use in I

l. Wum fr teaom needed to calculcte population Aisk 
h.tesulli of populationeisk analyses 

J. Unceralntiaw 
i. Risks associated with deective cask con.  

atruction. lac kf quoifty assurance. iad

equate mainkanot WA bhum"n ar 

D. Cat AnDyN 
L. Ougne meheod 
2. Assumpboia5 
S. Models 
4. CAs astmalS 
S. L.mitations o results 
E. Barge Transport to PUposionet 
F. Effect of a Monitored Reriemble Storage 

Faciiity oan Tramisportation Estimates 
G. Effect of At-Reactor Rod Consolidation on 

Transportation Estimates 
H. ritea fo Applying Transportation 

Guidelmne 
I. DOE RespoansibilkeS for Transportation 

Sagety 
1. Prenotfiation 
2. Emergency response 
3. Insurance coverage for transporlation ac

cider, s 
1. Modal Mix 
1. Train ship mnts 
a. Ordinary 
b. Dedicated tm 
2. Truck shipmeuts 
a. Legal we*t 
b. Overweiht 

EnvironmenaW I ULeac Calagoncil 
Exclusion 

The NRC has determined that this 

final rule is the type of action described 

in categorical excusion 10 CFR 

•L.2icX[1).Therefore. neither an 

environmenlld impact statement nor an 

environmental assessment has been 

prepared for t1is Zaal Mte.  

paperwotk Redut•in Act Statement 

i Th a rle does nea oonLain leJomation 

colleclion requirements that are subject 

to the Paperwork Reduction Act of 1980 

(44 U.S.C. 3501 et seq.).  

Utexlatb" Analysis 
The DOE analysis of the costs and 

benefils of the .SS (U.S. Department of 
Enefal. "Licensing Sapport System 

Denefit-Cst Analysis" July. 1988) and 

comparion DOE reports ("Preluiinary 

e- Needs AnalysIs.C" 'Preliminary Data 

ti- Scope Anarlysi." and 'Conceptual 

Design Analysils;) ame available for 

Inspection In the NRC Public Document 
Is- Room. 22 L Street NW.. WBhinftto.  

DC Sin&ge copies may be obtained from 

l~r Frau$s X,- Gmeron. Office of General 

Counsa. U.S. Nuclear Regulatorl 
d comunieion. W "shington DC. 20555•r 

6Dr Telephow. (3(•.1 -..l623 

Raegiaatoi= JldbU4, Analy4 

isk 2n ccordance with the Regulaimoy 

Fleblit Atct of 190 15 U.S.C. 505(b)),
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the Commission certifies that this rule 
will not, if promulgated. have a 
significant economic impact on a 
substantial number of small entities. The 
final rule affects participants in the 
Commission's HLW licensing 
proceeding. The substantial majority of 
these participants do not fall within the 
scope of the definition of "small 
entities- set forth in the Regulatory 
Flexibility Act or the Small Business 
Size Standards set out in regulations 
issued by the Small Business 
Administration at 13 CFR Part 121.  

Backfit Analysis 
The NRC has determined that the 

backfit rule. 10 CFR 50.109. does not 
apply to this rule and, therefore, that a 
backfit analysis is not required for this 
rule because these amendments do not 
involve any provisions which would 
impose backfits as defined in 10 CFR 
50.10%a)(1).  
List of Subjects in 10 CFR Part 2 

Administrative practice and 
procedure. Antitrust. Byproduct 
material, Classified information, 
Environmental protection, Nuclear 
materials. Nuclear power plants and 
reactors. Penalty. Sex discrimination.  
Source material. Special nuclear 
material. Waste treatment and disposal.  

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954. as amended.  
the Energy Reorganization Act of 1974.  
as amended. and S U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR Part 2.  

PART 2-RULES OF PRACTICE FOR 
DOMESTIC UCENSING PROCEEDINGS 

1. The authority citation for Part 2 
continues to read as follows: 

Authority. Secs. 161.181.68 StaL 94. 953= 
as amended (42 U.S.C. 2201. 2231): ec 191. as 
amended. Pub. L 7.-61& 78 Stat. 409 (42 
U.S.C. 2241:Y sec,. 301.6 Slat. 1242. as 
amended (42 U.S.C. 5413:5 U.S.C. 552.  

Section 2.1m also issued under sect. 3.6 2.  
63. 10. 10in 4. 106. 6 Stat. W&0. 32.033. 3U5 
36 937, 93a. as amended (42 U.S.C. 2073, 

20M. 2093.2111.2133.2134.2135t. sac. 102.  
Pub. L 01-190.83 SatatL 653. as amended (42 
U.S.C. 4332=. sec. 301. 6 StaL 3246 (42 U.S.C.  
5i87). Sections 2.102.2.103. 2.104. 2.105 2.721 
also issued under seca. 102,Z. 1104. 10U.163, 
169. G Stat 93. 937.,936. 954.055. as 
amended (42 U.S.C. 2132.2133.2134.2135a 
z3. 2239). Section .10s also issued under 
Pub. L 97-41. 06 Stat. 2073 (42 U.S.C. 223).  
Sections 2.200-2.206 also issued under seca.  
16, 234. 6 Stat. 965. 63 StaL 444. as amended 
(42 U.S.C. 2236& 2282): sec. 206. 6 Stal 1246 
(42 U.S.C. 566. Sections 2.600-.2.06 also 
issued under sec. 102 Pub. L 01-190.63 Stat.  
853. as amended (42 U.S.C. 4332). Sections 
2.700a. 2.719 also issued under S U.S.C. 54.

Sections 2.754 2.70. 2.770 2.780 also issued 
under 5 U.S.C 57. Section 2.764 and Table 
IA of Appendix C also issued under sac 
135. 141. Pub. L 07-4235. 9 Stat. 2232. 2241 (42 
U.S.C. 10155.10161). Section 2.790 also issued 
under sec. 10. 68 StaL W36& as amended (42 
U.S.C. 2133) and S U.SC. 552. Sections 2.800 
and 2.806 also issued under 5 U.S.C 5353.  
Section 2.80M also issued under 5 U.S.C. 5&3 
and sec. 2 Pub. L M5-25 71 Stat 579. as 
amended (42 U.S.C. 29). Subpart K also 
issued under s cag. 1 6 Stat 955 142 U.S.C.  
2239): sec. 134. Pub. L 07-425,. 6 StaL 2230 
(42 U.S.C. 10154). Appendix A also issued 
under sac. 9 Pub. L 91-860.64 Stal. 147 (42 
U.S.C. 2135). Appendix 8 also issued under 
sec. 10. Pub. L g9-4 0. StaL 1642(42 U.S.C 
20=1b at seq.).  

2. Section 2.700 is revised to read as 
folows: 

J2.700 Scope of subpart.  
The general rules of this subpart 

govern procedure in all adjudications 
initiated by the issuance of an order to 
show cause, an order pursuant to 
1 2.205(e), a notice of hearing, a notice of 
proposed action pursuant to section 
2.105. or a notice issued pursuant to 
I 2.102(d)(3). The procedure applicable 
to the proceeding on an application for a 
license to receive and possess high-level 
radioactive waste at a geologic 
repository operations area are set forth 
in Subpart J.  

3. A new paragraph (i) is added to 
1 2.714 to read as follows: 

S2.714 Interventlon 

(1) The provisions of this section do 
not apply to license applications 
docketed under subpart J of this part.  

4. In I 2.722. paragraph (a)(4) is added 
to read as follows: 

L 2.72 Special assistants to the prei$ 
officer•.  

(a) *.  
(4) Discovery Master to rule on the 

matters specified in I 2.1018(a)(2) of this 
part.  

S. In J 2.743& paragraph (f) is revised to 
read as follows: 

I L743 Evidence.  

(f) Exhibits. A written exhibit will not 
be received in evidence unless the 
original and two copies are offered and 
a copy is furnished to each party, or the 
parties have been previously furnished 
with copies or the presiding officer 
directs otherwise. The presiding officer 
may permit a party to replace with a 
true copy an original document admitted 
in evidence. Exhibits in the proceeding 
on an application for a license to receive 
and possess high-level radioactive 
waste at a geologic repository

operations area are governed by 
I 2.1013 of this part.  

1 .764 [Amwendd) 
6. In I 2.764. paragraph (d) Is removed.  
7. In Part 2. a new Subpart J is added 

to read as follows: 
Subpat J--Procedures Applicable to 
Proceedins for tge Issuance of Ucena 
for the Receipt of Hegh-4evel Radoactve 
Waste at a Geologic Repository 

Aec.  
2.1000 Scope of subpart.  
2.1001 Definitions.  
2.1002 High.level Waste Licensing Support 

System.  
2.1003 Submission of material to the LS& 
2.1004 Amendments and additions.  
2.1005 Exclusions.  
2.1006 Privilege.  
2.1007 Access.  
2.1006 Potential parties.  
2.1009 Procedures.  
2.1010 Pre-License Application Licensing 

Board.  
2.1011 LSS management and administration.  
2.1012 Compliance.  
2.1013 Use of LSS during adjudicatory 

proce-din.  
2.1014 Intervention.  
2.1015 Appeals.  
2.1016 Motions.  
2.1017 Computation of time.  
2.1018 Discovery.  
2.1019 Depositions.  
2.1020 Entry upon land for inspection.  
2.1021 First prebearing conference.  
2.1022 Second prehearing conference.  
2.1023 Immediate effectiveness.  

Subpart J-Procedures Applicable to 
Proceedlng. for the Issuance of 
Ucenses for the Receipt of High-Level 
Radioactive Waste at a Geologic 
Repository 

S2.1000 Scope of subpart.  
The rules in this subpart govern the 

procedure for applications for a license 
to receive and possess high-level 
radioactive waste at a geologic 
repository operations area noticed 
pursuant to I 2.101(f)(8) or I 2,105(as(5) 
of this part. The procedures in this 
subpart take precedence over the 10 
CFR Subpart G. rules of general 
applicability, except for the following 
provisions: I1 2.702, 2.703. 2.704. 2.707.  
2.709,. 711, 2.713,2.715. 2.71Sa. 2.717.  
2L71& 2.720,2L721.2.722.2Z732. 2733, 
2L734, 2.742 2.743.2.749. 2.750. 2.751.  
2.753, 2.754. 2.755. 2.756. 2.757. 2.75& 
2L7592.70 2.761.2.762. 2.763, 2.770.  
2.771, 2.772. 2.780. 2.781.2.78, 2.786& 
2.787.2.788& and 2.790.  

i 2.10011 endtions.  
"ASCII File" means a computerized 

text file conforming to the American 
Standard Code for Information

14944-V" -
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Interchange which represent characters 
and symbols.  

"Bibliographic header" means the 
minimum series of descriptive fields that 
a potential party. interested 
!overnmental participant. or party must 
submit with a document or other 
material. The bibliographic header fields 
are a subset of the fields in the hill 
header.  

• Circulated draft" means a nonnal 
document circulated for supervisory 
concurrence or signature in which the 
original author or others in the 
concurrence process have non
concurred. A "circulated draft" meeting 

the above criterion includes a draft of a 

document that eventually becomes a 

final document, and a dratof a 
document that does not become a final 

document due to either a decision not to 

finalize the document or the passage of 

a substantial period of time in which no 

action has been taken on the document.  
"Document" means any written.  

printed, recorded. magnetic, graphic 
matter. or other documentary material.  
regardless of form or characteristic.  

"Documentary material" means any 
material or other information that is 

relevant to. or likely to lead to the 
discovery of information that is relevant 
to. the licensing of the likely candidate 
site for a geologic repository. The scope 

of documentary material shall be guided 

by the topical guidelines in the 
applicable NRC Regulatory Guide.  

"DOE" means the U.S. Department of 

Energy or its duly authorized 
representatives.  

"*,Full header" means the series of 
descriptive fields and subject terms 
given to a document or other material.  

I'lmage" means a visual likeness of a 

document, presented on a paper copy.  
microform, or a bit-map on optical or 
magnetic media.  

-i'nterested governmental participant' 
means any person admitted under 
I 2.715(c) of this part to the proceeding 
on an application for a license to receive 
and possess high-level radioactive 
waste at a geologic repository 
operations area pursuant to Part 60 of 
this chapter.  

"LSS Administrator" means the 
person within the U.S. Nuclear 
Regulatory Commission responsible for 
administration, managementL and 

operation of the Licensing Support 
System. The LSS Administrator shall nc 

be in any organizational unit that eithe 

represents the U.S. Nuclear Regulatory 
Commission staff as a party to the high 

level waste licensing proceeding or is I 

part of the management chain reportiA' 
to the Director of the Office of Nuclear 
Material Safety and Safeguards. For 

purposes of this subpart the

organizational unit within the NRC 
selected to be the LSS Administrator 
shall not be considered to be a party to 
the proceeding.  

"Mtoarginalia" means handwritten.  
printed, or other types of notations 
added to a document excluding 
underlining and highl•i•ting.  

"NRC" means the U.S. Nuclear 
Regulatory Commission or its duly 
authorized representatives.  

"Party" for purposes of this subpart 
means the DOE. the NRC staff. the host 
State and any affected Indian Tribe in 

accordance with I 60.63(a) of this 
chapter. and a person admitted under 

I 21014 of this subpart to the proceeding 
on an application for a license to receive 

and possess high-level radioactive 
waste at a geologic repository 
operations area pursuant to Part 00 of 

this chapter. provided that a host State 
or affected Indian Tribe shall file a list 

of contentions in accordance with the 

provisions of I 2.1014(a)(2) (ii), (iii). and 
(iv) of this subpart.  

"Personal record" means a document 
in the possession of an individual 
associated with a party, interested 
governmental participant. or potential 
party that was not required to be 
created or retained by the party.  

interested governmental participant. or 
potential party, and can be retained or 

discarded at the possessor's sole 
discretion. or documents of a personal 
nature that are not associated with any 

business of the party, interested 
governmental participant, or potential 
party.  

"Potential party" means any person 
who, during the period before the 

issuance of the first pre-hearing 
conference order under I 2.1021(d) of 
this subpart. is granted access to the 

Licensing Support System and who 
consents to comply with the regulations 
set forth in Subpart I of this part, 
including the authority of the Pre

• License Application Licensing Board 
established pursuant to I 2.1010 of this 
subpart.  

"Pre-license application phase" mean 

the time period before the license 
application to receive and possess high 

level radioactive waste eta geologic 
repository operations area is docketed 
under section 2.101(f)(3) of this part.  

ot "Preliminary draft" means any 

r nonfinal document that is not a 
circulated draft.  

"Searchable full text" means the 

electronic indexed entry of a documen' 
* in ASCII into the Licensing Support 

System that allows the identification o 

specific words or groups of words 
within a text file.

R u e and00 R eg ulv a st io ens in

§ 2.102 tft~h4eva0 wasteU0n Suppor Syst"L 
(a) The licensing Support System is 

an electronic information management 
system containing the documentary 
material of the DOE and its contractors.  
and the documentary material of all 
other parties. interested governmental 
participants and potential parties and 
their contractors. Access to the 

Licensing Support System by the parties.  
interested governmental participants.  
and potential parties provides the 
document discovery in the proceeding.  
The licensing Support System provides 
for the electronic transmission of filings 
by the. parties during the high-level 
waste proceeding, and orders and 

decisions of the Commission and 
Commission adjudicatory boards related 

to the proceeding.  
(b) The Licensing Support System 

shall include documentary material not 
privileged under 1 2.1006 or excluded 
under 1I .1005 of this subpart.  

(c) The participation of the host State 

in the Licensing Support System during 
the pre-license application phase shall 

not have any affect on the State's 
exercise of its disapproval rights under 

section 118(b)(2) of the Nuclear Waste 
Policy Act, as amended, 42 U.S.C.  

10138(b)(2).  
(d) This subpart shall not affect any 

Independent right of a potential party, 
interested governmental participant or 
party to receive information.  

12.1003 Subnissionf inateoal to tia 

LS• 
(a) Subject to the exclusions in 

* 2.1005 of this subpart and paragraphs 
(c) and (d) of this section. each potential 
party. interested governmental 
participant or party, with the exception 
of the DOE and the NRC. shall submit to 

the LSS Administrator
(1) Subject to paragraph (a)(3) of this 

section. an ASCII file, an image. and a 

bibliographic header. reasonably 
.contemporaneous with its creation or 

acquisition. for all documentary material 
(including circulated drafts but 

is excluding preliminary drafts) generated 

by. or at the direction of. or acquired by, 
"a potential party, interested 
governmental participant. or party after 

the date on which such potential party.  
interested governmental participant or 

party is given access to the Licensing 

Support System.  
(2) An image. a bibliographic header, 

and. if available, an ASCII file, no later 
t than six months before the license 

application is submitted under I 80.22 of 

If this chapter. for all documentary 
material (including circulated drafts but 

excluding preliminary drafts). generated
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by, or at the direction of. or acquired by.  
a potential party. interested 
governmental participant. or party. on or 
before the date on which such potential 
party. interested governmental 
participant. or party was given access to 
the Licensing Support System.  

(3) An image and bibliographic header 
for documentary material included 
under paragraphs (a)(1) of this section 
that were acquired from a person that is 
not a potential party. paMty. or interested 
governmental participant.  

(b) Subject to the exclusions in 
12.1005 of this subpart. and subject to 
paragraphs (c) and (d) of this section.  
the DOE and the NRC shall submit to 
the LSS Administrator

(1) An ASCII file. an image. and a 
bibliographic header. reasonably 
contemporaneous with its creation or 
acquisition. for all documentary material 
(including circulated drafts but 
excluding preliminary drafts) generated 
by. or at the direction ot or acquired by.  
the DOE or the NRC after the date on 
which the Licensing Support System is 
available for access.  

(2) An ASCII file, an image. and a 
bibliographic header no later than six 
months before the license application is 
submitted under I 60.22 of this chapter 
for all documentary material (including 
circulated drafts but excluding 
preliminary drafts) generated by. or at 
the direction of. or acquired by. the DOE 
or the NRC on or before the date on 
which the Licensing Support System is 
available for access.  

(c)(1] Each potential party, interested 
governmental participant, or party shall 
submit. subject to the claims of privilege 
in 1 2.1006. an image and a bibliographic 
header. in a time frame to be established 
by the access protocols under 
I 2.1011(d)(10) of this subpart, for all 
graphic oriented documentary material 
Graphic-oriented documentary material 
includes, raw data. computer runs.  
computer programs and codes, field 
notes. laboratory notes. maps, diagrams 
and photographs which have been 
printed. scripted, hand written or 
otherwise displayed in any hard copy 
form and which. while capable of being 
captured in electronic image by a digital 
scanning device, may be captured and 
submitted to the LSS Administrator in 
any form of image. Text embedded 
within these documents need not be 
separately entered in searchable full 
text. Such graphic-oriented documents 
may include: Calibration procedures.  
logs, guidelines, data and discrepancies; 
Gauge, meter and computer settings; 
Probe locations: Logging intervals and 
rates: Data logs in whatever form .  
captured; Text data sheets: Equations 
ands sampling rates; Sensor data and
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procedures: Data Descriptions: Field and 
laboratory notebooks: Analog computer.  
meter or other device print-outs: Digital 
computer print-outs: Photographs: 
Graphs. plots. strip charts, sketches; 
Descriptive material related to the 
information above.  

(2) Each potential party. Interested 
governmental participant., or party, in a 
time frame to be established by the 
access protocols under I 2.=011(d)(10) of 
this subpart. shall submit, subject to the 
claims of prifilege in I 2.1006, only a 
bibliographic header for each item of 
documentary material that is not 
suitable for entry into the Ucensing 
Support System in image or searchable 
full text. The header shall include all 
required fields and shall sufficiently 
describe the information and references 
to related information and access 
protocols. Whenever any documentary 
material is transferred to some other 
media, a new header shall be supplied.  
Any documentary material for which a 
header only has been supplied to the 
system shall be made available to any 
other party, potential party or interested 
governmental participant through the 
access protocols determined by the LSS 
Administrator under i 2.2011(d)(10) or 
through entry upon land for inspection 
and other purposes pursuant to 1 2.e10M 

(3) Whenever documentary mat"eria 
described in paragraphs (c)l) or (c)(2) 
of this section has been collected or 
used in conjunction with other such 
information to analyze. critique, support 

or justify any particular technical or 
scientific conclusion, or relates to other 
documentary material as part of the 
same scope of technical work or 
investigation, then an appropriate 
bibliographic header shall be submitted 
for a table of contents describing that 
package orinformation. and 
documentary material contained within 
that package shall be named and 
identified.  

(d) Each potential party, interested 
governmental participant, or party shall 
submit a bibliographic header for each 
documentary material

(1) For which a claim of privilege is 
asserted- or 

(2) Which constitutes confidential 
financial or commercial information: or 

(3) Which constitutes safeguards 
information undet I 73. of this 
Chapter.  

(e) in addition to the submission of 
documentary material under paragrapbs 
(a) and (b) of this section. potential 
parties. interested governmental 
participants. or parties may request that 
another potential party'1, interested 

governmental participanea. party'&. ot 
tid party's documentary material be 
entered into the Ucensing Support

System in searchable full tsxt If they or
System in searchable full text If they Of the other potential party, interested 
governmental participant. or party 
intend to rely on such documentary 
material during the licensing proceeding 

(f) Submission of ASCII files. images. L 
and bibliographic headers shall be in 
accordance with established criteria.  

(g) Basic licensing documents 
generated by DOE such as the Site 
Characterization Plan. the 
Environmental Impact Statement. and 
the license application, or by NRC such 
as the Site Characterization Analysis.  
and the Safety Evaluation Report. shall 
be submitted to the LSS Administrator 
by the respective agency that generated 
the document.  

(h)(1) Docketirg of the application for 
a license to receive and possess high
level radioactive waste at a geologic 
repository operations area shall not be 
permitted under Subpart I of this part 
unless the LSS Administrator has 
certified, at least six months in advance 
of the submission of the license 
application, that the DOE has 
substantially complied with its 
obligations under this section.  

(2)(i) The LSS Administrator shall 
evaluate the extent of the DOEs 
compliance with the provisions of this 
section at six month intervals beginning 
six months after his or her appointment 
under I 2.1011 of this subpart.  

(Ui) The LSS Administrator shall issue 
a written report of his or her evaluation 
of DOE compliance under paragraph 
(h)(1) of this section. The report shall 
include recommendations to the DOE on 
any actions necessary to achieve 
substantial compliance pursuant to 
paragraph (b(Xl) of this section.  

{iii) Potential parties may submit 
comments on the report prepared 
pursuant to paragraph (h)(2)(ll) of this 
section to the LSS Administrator.  

(3)(i) In the event that the LSS 
Administrator does not certify 
substantial compliance under paragraph 
(hX1) of this section, the proceeding on 
the application for a license to receive 
and possess high-level radioactive 
waste at a geologic repository 
operations area shall be governed by 
Subpart G of this parL 

(ii) IZ subsequent to the submission of 
such application under Subpart G of this 
part. the LSS Administrator issues the 
certification described in paragraph 
(hJ(l} of this section. the Commission 
may. upon request by any party or 
interested governmental participant to 
the proceeding. specify the extent to 
which the provisions of Subpart j of this 
part may be used in the proceedins.
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* 2.1004 Afmendmts and addi•tfic.  
(a) Within sixty days after a 

document has been entered into the 
Licensing Support System by the LSS 
Administrator during the pre-license 
application phase, and within five days 
after a document has been entered Into 
the Licensing Support System by the LSS 
Administrator after the license 
application has been docketed, the 
submitter shall make reasonable efforts 
to verify that the document has been 
entered correctly, and shall notify the 
LSS Administrator of any errors in 
entry.  

(b) After the time period specified for 
verification in paragraph (a) of this 
section has expired. a submitter who 
desires to amend an incorrect document 
shall

(1) Submit the corrected version to the 
LSS Administrator for entry as a 
separate document: and 

(2) Submit a bibliographic header for 
the corrected version that identifies all 
revisions to the corrected version.  

(3) The LSS Administrator shall 
ensure that the bibliographic header for 

the original document specifies that a 
corrected version is also in the licensing 
Support System.  

(c)(1) A submitter shall submit any 
revised pages of a document in the 
Licensing Support System to the LSS 
Administrator for entry into the 
Licensing Support System as a separate 
document.  

(2) The LSS Administrator shall 
ensure that the bibliographic header for 
the original document specifies that 
revisions have been entered into the 
Licensing Support System.  

(d) Any document that has been 
incorrectly excluded from the Licensing 
Support System must be submitted to 
the LSS Administrator by the potential 
party. interested governmental 
participant. or party responsible for the 
submission of the document within two 
days after its exclusion has been 
identified unless some other time is 
approved by the Pre-License Application 
Licensing Board or the licensing Board 
established for the high-level waste 
proceeding. hereinafter the "Hearing 
Licensing Board": provided, however.  
that the time for submittal under this 
paragraph will be stayed pending Board 
action on a motion to extend the time of 
submittaL 

S2.1005 Exckokm.  
The following material is excluded 

from entry into the Licensing Support 
System. either through initial entry 
pursuant to 1 2.1003 of this subpart' or 
through derivative discovery pursuant t 
£ 2.1019(i) of this subpart

(a) Official notice materials;

(b) Reference books and text books: 
(c) Material pertaining exclusively to 

administration. such as material related 
to budgets. financial management.  
personnel. office space. general 
distribution memoranda. or 
procurement. except for the scope of 
work on a procurement related to 
repository siting. construction. or 
operation. or to the transportation of 
spent nuclear fuel or high-level waste: 

(d) Press clippings and press releases: 
(e) junk mail; 
(f) Preferences cited in contractor 

reports that are readily available: 
(g) Classified material subject to 

Subpart I of this Part.  

I 2.100o Putv eg.  
(a) Subject to the requirements in 

1 2.1003(d) of this subpart. the 
traditional discovery privileges 
recognized in NRC adjudicatory 
proceedings and the exceptions from 
disclosure in 1 2.790 of this part may be 
asserted by potential parties. interested 
governmental participants, and parties.  
In addition to Federal agencies, the 
deliberative process privilege may also 
be asserted by State and local 
government entities and Indian Tribes.  

(b) Any document for which a claim of 
privilege is asserted but is denied in 
whole or in part by the Pre-license 
Application Licensing Board or the 
Hearing licensing Board shall be 
submitted by the party, interested 
governmental participant, or potential 
party that asserted the claim to

(,) The LSS Administrator for entry 
into the Licensing Support System into 
an open access file: or 

(2) To the LSS Administrator or to the 
Board. for entry into a Protective Order 
file. if the Board so directs under 
I 2.1010(b) or I 2.1018(c) of this subpart.  

(c) Notwithstanding any availability 
of the deliberative process privilege 
under paragraph (a) of this section.  
circulated drafts not otherwise 
privileged shall be submitted for entry 
into the Licensing Support System 
pursuant to I 2.1003(a) and 2.1003(b) of 
this subpart.  

I .1007 Access.  
(a)(1) Terminals for acpess to full 

headers for all documents ii the 
Licensing Support System during the 
pre-license application phase, and 
images of the non.privileged documents 
of DOE, shall be provided at the 
headquarters of DOE. and at all DOE 
Local Public Document Rooms 
established In the vicinity of the likely 
candidate site for a geologic repository.  

O (2) Terminals for access to full 
headers for all documents in the 
Licensing Support System during the

pre-license application phase. and
pre-liceosa application phase. and images of the non-privielged documents 
of NRC. shell be provided at the 
headquarters Public Document Room of 
NRC. and at all NRC Local Public 
Document Rooms established In the 
vicinity of the likely candidate site for a 
geologic repository. and at the NRC 
Regional Offices. including the Uranium 
Recovery Field Office in Denver.  
Colorado.  

(3) The access terminals specified in 
paragraphs (a)(1) and (a)(2) of this 
section shall include terminals at Las 
Vegas. Nevada: Reno. Nevada; Carson 
City. Nevada. Nye County, Nevada; and 
Lincoln County. Nevada.  

(4) Ile headers specified In 
paragraphs (a)(1) and (a)(2) of this 
section shall be available at the same 
time that those headers are made 
available to the potential parties.  
parties. and interested governmental 
participants.  

(5) Public access to the searchable full 
text and images of all the documents in 
the Licensing Support System. not 
privileged under section 2.100&, shall be 
provided by the LSS Administrator at all 
the locations specified In paragraphs 
(a)(1) and (a)(2) of this section after a 
notice of hearing has been issued 
pursuant to 1 z.201(f)(8) or I 2-105(a)(5) 
on an application for a license to receive 
and possess high-level radioactive 
waste at a geologic repository 
operations area.  

(b) Public availability of paper copies 
of the records specified in paragraph (a) 
of this section. as well as duplication 
fees. and fee waiver for those records.  
will be governed by the Freedom of 
Information Act regulations of the 
respective agencies.  

(c) Access to the Licensing Support 

System for potential parties. interested 
governmental participants. and parties 
will be provided in the following 
manner

(1) Full text search capability through 
dial-up access from remote locations at 
the requestor's expense: 

(2) Image access at remote locations 
at the requestor's expense: 

(3) The capability to electronically 
request a paper copy of a document at 
the time of search: 

(4) Generic fee waiver for the paper 
copy requested under paragraph (c)(3) of 
this section for requestors who meet the 
criteria in 1 9.41 of this chapter.  

(d) Documents submitted to the LSS 
Administrator for entry into the 
Licensing Support System shall not be 
considered as agency records of the LSS 
Administrator for purposes of the 
Freedom of Information Act (FOIA). 5 
U.S.C. 552 and shall remain under the
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custody and control of the agency or 
organization that submitted the 
documents to the LSS Administrator.  
Requests for access pursuant to the 
FOLA to documents submitted by .  
Federal agency shall be transmitted to 
that Federal agency.  

1 2.100 Potenflapatsee.  
(a) A person may petition the Pre

License Application Licensing Board 
established pursuant to 1 2.1010 of this 
subpart for access to the Licensing 
Support System.  

(b) A petition must set forth with 
particularity the interest of the 
petitioner in gaining access to the 
Licensing Support System with 
particular reference to

(1) The factors set out in I 2.1014(c) 
(1). (2). and (3) of this subpart as 
determined in reference to the topical 
guidelines in the applicable NRC 
Regulatory Guide; or 

(2) The criteria in I 2.715(c) of this 
part as determined in reference to the 
topical guidelines in the applicable NRC 
Regulatory Guide.  

(c) The Pre-License Application 
Licensing Board shall, in ruling on a 
petition for access, consider the factors 
set forth in paragraph (b) of this section.  

(d) Any person whose petition for 
access is approved pursuant to 
paragrph (c) of this section shall 
comply with the regulations set forth in 
this subpart, including I 2.1003. and 
agree to comply with the orders of the 
Pre-License Application Licensing Board 
established pursuant to I 2.1010 of this 
subpart.  

J 2.100o Procedurse.  
(a) Each potential party, interested 

governmental participant. or party 
shall

(1) Designate an official who will be 
responsible for administration of its 
Licensing Support System 
responsibilities: 

(2) Establish procedures to implement 
the requirements in 12.1003 of this 
subpart; 

(3) Provide training to its staff on the 
procedures for implementation of 
Licensing Support System 
responsibilities; 

(4) Ensure that all documents carry 
the submitter's unique identification 
number 

(5) Cooperate with the advisory 
review process established by the LSS 
Admini trator pursuant to I 2.10I(e) of 
this subpart.  

(b) The responsible official designated 
pursuant to paragraph (a)(I) of this 
section shall certify to the LSS 
Administrator, at six month Intervals 
designated by the .SS Administrator,

that the procedures specified in 
paragraph (a)2) of this section have 
been implemented, and that to the best 
of his or her knowledge, the 
documentary material specified in 
1 2.1003 of this subpart has been 
Identified and submitted to the 
Licensing Support System.  

I 2.1010 Pr-Ucen Applcaton 
-,Jnwq eoi 

(a)(1) A Pre-Ucense Application 
Licensing Board designated by the 
Commission shall rule on all petitions 
for access to the Licansing Support 
System submitted under I 2.1008 of this 
subpart; disputes over the entry of 
documents during the pie-license 
application phase, including disputes 
relating to relevance and privilege; 
disputes relating to the LSS 
Administrators decision on substantial 
compliance pursuant to I 2.1003(h) of 
this subpart discovery disputes: 
disputes relating to access to the 
Licensing Support System; disputes 
relating to the design and development 
of the Licensing Support System by DOE 
or the operation of the Licensing Support 
System by the LSS Administrator under 

S2.1011 of this subpart, including 
disputes relating to the implementation 
of the recommendations of the LSS 
Advisory Review Panel established 
under 1 2.101(e) of this subpart.  

(2) The Pre-Ucense Application 
Licensing Board shall be designated six 
months before access to the Licensing 
Support System is scheduled to be 
available.  

(b) The Board shall rule on any claim 
of document withholding to determine

(1) Whether it is documentary 
material within the scope of this 
subpart: 

(2) Whether the material Is excluded 
from entry into the Licensing Support 
System under I 2.1005 of this subpart; 

(3) Whether the material is privileged 
or otherwise excepted from disclosure 
under section 2.1006 of this subpart 

(4) If privileged. whether It is an 
absolute or qualified privilege; 

(5) If qualified, whether the document 
should be disclosed because It is 
necessary to a proper decision in the 
proceeding: 

(8) Whether the material should be 
disclosed under a protective order 
containing such protective terms and 
conditions (including affidavits of non
disclosure) as may be necessary and 
appropriate to limit the disclosure to 
potential participants, interested 
governmental participants and parties In 
the proceedin& or to their qualified 
witnesses and counseL When 
Safeguards Information protected from 
disclosure under section 147 of the

Atomic Eneag Act. as amended. is 
received and possessed by a potential 
party, interested governmental 
participant. or party, other than the 
Commission staff, it shall also be 
protected according to the requirements 
of 1 73=21 of this chapter. The Board may 
also prescribe such additional 
procedures as will effectively safeguard 
and prevent disclosure of Safeguards 
Information to unauthorized persons 
with minimum impairment of the 
procedural rights which would be 
available if Safeguards information 
were not involved. In addition to any 
other sanction that may be imposed by 
the Board for violation of an order 
issued pursuant to this paragraph.  
violation of an order pertaining to the 
disclosure of Safeguards Information 
protected from disclosure under section 
147 of the Atomic Energy Act. as 
amended, may be subject to a civil 
penalty imposed pursuant to I 2.205 of 
this part. For the purpose of imposing 
the criminal penalties contained in 
section 223 of the Atomic Energy Act. as 
amended, any order issued pursuant to 
this paragraph with respect to 
Safeguards Information shall be deemed 
an order issued under section 181b of 
the Atomic Energy Act 

(c) Upon a final determination that the 
material is relevant. and not privileged.  
exempt from disclosure, or otherwise 
exempt from entry into the Licensing 
Support System under J 2.1005 of this 
subpart, the potential party, interested 
governmental participant. or party who 
asserted the claim of withholding must 
submit the document to the LSS 
Administrator within two days for entry 
into the Licensing Support System.  

(d) The service of all pleadings, 
discovery requests and answers, ordersm 
and decisions during the pre-license 
application phase shall be made 
according to the procedures specified in 
I 2.1013(c) of this subpart.  

(e) the Pre-Ucense Application 
Licensing Board shall possess all the 
general powers specified In I J2.721(d) 
and 2.718 of this part 
121011 LS3.S M 96gemetaiti 
adn*dseu~orL 

(a) The Licensing Support System 
shall be administered by the LSS 
Administrator who will be designated 
within sixty days after the effective date 
of the rule.  

(b)(1) Consistent with the 
requirements in this subpart. and in 
consultation with the LSS 
Administrator. DOE &hall be responsible 
for the design and development of the 
computer system necessary to 
implement the Licensing Support
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System. including the procurement of 
computer hardware and software, and.  
with the concurrence of the LSS 
Administrator, the follow-on redesign 
and procurement of equipment 
necessary to maintain the Licensing 
Support System.  

(2) With respect to the procurement 
undertaken pursuant to paragraph (b)(1) 
of this section. a representative of the 
LSS Administrator shall participate as a 
member of the Source Evaluation Panel 
for such procurement.  

(3) DOE shall implement consensus 
advice from the LS5 Advisory Review 
Panel under paragraph (f)(1) of this 
section that is consistent with the 
requirements of his subpart.  

(c)(1) The licensing Support System.  
described in I 2.1002. shal not be part of 
any computer system that is controlled 
by any party, interested governmental 
participant. or potential party. including 
DOE and its contractors, or that is 
physically located on the premises of 
any party. interested governmental 
participant. or potential party. including 
DOE and that of its contractors.  

(2) Nothing in this subpart shall 
preclude DOE. NRC, or any other party.  
potential party, or interested 
govermnental participant. from using the 
Licensing Support System computer 
facility for a records management 
system for documentary material 
independent of the Licensing Support 
System.  

(d) The LSS Administrator shall be 
responsible for the management and 
administration of the Licensing Support 
System. including the responsibility to

(1) Implement the consensus advice of 
the LSS Advisory Review Panel under 
paragraph (f) of this section that is 
consistent with the requirements of this 
subpart; 

(2) Provide the necessary personnel.  
materials, and services for operation 
and maintenance of the Licensing 
Support System; 

(3) Identify and recommend to DOE 
any redesign or procurement actions 
necessary to ensure that the design and 
operation of the Licensing Support 
System meets the objectives of this 
subpart; 

(4) Make a concurrence decision.  
within thirty days of a request from 
DOE on any redesign and related 
procurement performed by DOE under 
paragraph (b) of this section; 

(5) Consult with DOE on the design 
and development of the Licensing 
Support System under paragraph (b) of 
this section; 

(6) Evaluate and certify compliance 
with the requirements of this subpart 
under I ZI.0o()ý

(7) Ensure LSS availability and the 
integrity of the LSS data base.  

(a) Receive and enter the doarnntary 
material specified in J 2.100 of this 
subpart into the licensing Support 
System in the appropriate format: 

(9) Maintain security for the licensing 
Support System data base. including 
assigning user password security codes: 

(10) Establish access protocols for raw 
data. field notes. and other items 
covered by I 2.1003(c) of this subpart: 

(11) Maintain the thesaurus and 
authority tables for the Licensing 
Support System: 

(12) Establish and implement a 
training program for Licensing Support 
System users

(13) Provide support staff to assist 
users of the Licensing Support System: 

(14) Other duties as specified in this 
subpart or necessary for Licensing 
Support System operation and 
maintenance.  

(e)(1) The LSS Administrator shall 
establish an LSS Advisory Review Panel 
composed of the LSS Advisory 
Committee members identified in 
paragraph (e)(2) of this section who 
wish to serve within sixty days after 
designation of the ISS Administrator 
pursuant to paragraph (a) of this section.  
The LSS Administrator shall have the 
authority to appoint additional 
representatives to the Advisory Review 
Panel consistent with the requirements 
of the Federal Advisory Committee Act.  
5 U.S.C. App. L giving particular 
consideration to potential parties.  
parties. and interested governmental 
participants who were not members of 
the NRC HLW Licensing Support System 
Advisory Committee.  

(2) Pending the establishment of the 
LSS Advisory Review Panel under 
paragraph (e)(1) of this section. the NRC 
will establish a Licensing Support 
System Advisory Committee whose 
membership will initially include the 
State of Nevada, a coalition of affected 
units of local government in Nevada 
who were on the NRC High-Level Waste 
Licensing Support System Advisory 
Committee. DOE, NRC. the National 
Congress of American Indians. the 
coalition of national environinenal 
groups who were on the NRC High-Level 
Waste Licensing Support System 
Advisory Committee and such other 
members as the Commission may from 
time to time designate to perform the 
responsibilities in paragraph (f) of this 
section.  

(fJ() The LSS Advisory Review Panel 
shall provide advice to--l) DOE on the 
fundamentalIssues of the desin and 
development of the computer system 
necessary to Implement the Licensing

Support System under paragraph (b) of this section; and 
(I) The LSS Administrator or the 

operation and maintenance of the 
Licensing Support System under 
paragraph (d) of this section.  

(z) The responsibilities of the LSS 
Advisory Review Panel shall include 
advice on-4i) Format standards for the 
submission of documentary material to 
the Licensing Support System by the 
parties, Interested governmental 
participants. or potential parties. such as 
ASCII files. bibliographic headers. and 
images; 

(ii) The procedures and standards for 
the electrnc transmission of filings, 
orders, and decisions during both the 
pre-license application phase and the 
high-level waste licensing proceeding: 

(lii) Access protocols for raw data, 
field notes, and other items covered by 
£ 2.2003(c) of this subpart; 

(iv) A thesaurus and authority tables: 
(v) Reasonable requirements for 

headers, the control of duplication.  
retrieval, display, image delivery, query 
response. and "user friendly" design; 

(vi) Other duties as specified in this 
subpart or as directed by the LSS 
Administrator.  

# Lim12 Compiance.  
(a) In addition to the requirements of 

5 2.102(f) of this part. the Director of the 
NpC Office of Nuclear Materials Safety 
and Safeguards may determine that the 
tendered application is not acceptable 
for docketing under this subpart. if the 
LSS Administrator has not issued the 
certification described in I 2.1003(h)(1) 
of this part.  

(b)(1) A person. including a potential 
party granted access to the Licensins 
Support System under 1 2.1006 of this 
subpart. shall not be gpanted party 
status under I 2.1014 of this part. or 
status as an interested governmental 
participant under I 2.725(c) of this part, 
if it cannot demonstrate substantial and 
timely compliance with ther 
requirements of I 2.1003 of this subpart 
at the time It requests participation in 
the high-level waste licensing 
proceeding under either 1 2.1014 or 
I 2.715(c) of this part.  

(2) A person denied party status or 
interested governmental participant 
status under paragraph (b)(1) of this 
section may request party status or 
interested governmental participant 
status upon a showing of subsequent 
compliance with the requirements of 
I 2.1003 of this subpart. Admission of 
such a party or interested governmental 
participant under I 2.0"14 of this 
subpart or 1 2.725(c) of this part.  
respectively. shall be conditioned on
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accepting the status of the proceeding at 
the time of adimission.  

(c) The Hearing Licensing Board shall 
not make a finding of substantial and 
timely compliance pursuant to 
paragraph (b) of this subpart for any 
person who is not in compliance with all 
applicable orders of the Pre-License 
Application Licensing Board established 
pursuant to I 2.1010 of this subpart.  

(d) Access to the licensing Support 
System may be suspended or terminated 
by the Pre-license Application Licensing 
Board or the Hearing Licensing Board 
for any potential party. interested 
governmental participant or party who 
is in noncompliance with any applicable 
order of the Pre-icense Application 
Licensing Board or the Hearing 
Licensing Board or the requirements of 
this subpart.  

12.1013 Use of LSS durng the 
adJudicatory procaed ln.  

(a)(1) Pursuant to 12.702. the 
Secretary of the NRC will maintain the 
official docket of the proceeding on the 
application for a license to receive and 
possess waste at a geologic repository 
operations area.  

(2) Commencing with the docketing of 
the license application to receive and 
possess high-level radioactive waste at 
a geologic repository operations area 
pursuant to Part 60 of this chapter, the 
LSS Administrator shall establish a file 
within the Licensing Support System to 
contain the official record materials of 
the high-level radioactive waste 
licensing proceeding in searchable full 
text. or for material that is not suitable 
for entry in searchable full text. by 
header and image. as appropriate.  

(b) Absent good cause, all exhibits 
tendered during the hearing must have 
been entered into the Licensing Support 
System before the commencement of 
that portion of the bearing in which the 
exhibit will be offered. The official 
record file in the licensing Support 
System will contain a list of all exhibits, 
showing where in the transcript each 
was marked for identification and where 
it was received Into evidence or 
rejected. Transcripts will be entered into 
the licensing Support System by the LSS 
Administrator on a daily basis in order 
to provide next-day availability at the 
bearing.  

(c)(1) Al filing in the adjudicatory 
proceeding on the license application to 
receive and possess high-level 
radioactive waste at a geologic 
respository operations area pursuant to 
Part 60 of this chapter shall be 
transmitted electronically by the 
submitter to the board(s), parties, the 
LSS Administrator. and the Secetary.  
according to established format

requirements. Parties and interested 
governmental participants will be 
required to use a password security 
code for the electronic transmission of 
these documents.  

(2) Filings required to be served shall 
be served upon either the parties and 
interested governmental participants. or 
their designated representatives. When 
a party or interested governmental 
participant has appeared by attorney.  
service muqt be made upon the attorney 
of record.  

(3) Service upon a party or interested 
governmental participant is completed 
when the sender receives electronic 
acknowledgment ("delivery receipt") 
that the electronic submission has been 
placed in the recipient's electronic 
mailbox.  

(4) Proof of service, stating the name 
and address of the person on whom 
served and the manner and date of 
service, shall be shown for each 
document filed, by

(i) Electronic acknowledgment 
("delivery receipt"): or 

(ii) The affidavit of the person making 
the service: or 

(iiW) The certificate of counsel.  
(5) One signed paper copy of each 

" shall be served promptly on the 
Secretary by regular mail pursuant to 
the requirements of 2.708 and 2.701 of 
this part.  

(6) All Board and Commission 
issuances and orders will be transmitted 
electronically to the parties, interested 
governmental participants, and the LSS 
Administration.  

(d) Online access to the Licensing 
Support System, including a Protective 
Order File if authorized by a Board.  
shal be provided to the board(s), the 
representatives of the parties and 
interested governmental participants.  
and the witnesses while testifying. for 
use during the hearing. Use of paper 
copy and other images will also be 
permitted at the hearing.  

ILIG.114 isveondon.  
(a)(1) Any person whose interest may 

be affected by a proceeding on the 
application for a license to receive and 
possess high-level radioactive waste at 
a geologic repository operations area 
pursuant to Part 80 of this chapter and 
who desires to participate as a party 
shall file a written petition for leave to 
intervene. In a proceeding noticed 
pursuant to J 2.105 of this part. any 
person whose interest may be affected 
may also request a hearing. The petition 
and/or request, and any request to 
participate under J 2.715(c) of this part, 
shall be filed within thirty days after the 
publication of the notice of bearing in 
the Federal Register. Nontimely filings

will not be entertained absent a 
determination by the Commission. or the 
Hearing licensing Board designated to 
rule on the petition and/or request. that 
the petition and/or request should be 
granted based upon a balancing of the 
following factors, in addition to 
satisfying those set out in paragraphs 
(a)(2) and (c) of this section: 

(i) Good cause, If any, for failure to 
file on time: 

(ii) The availability of other means 
whereby the petitioner's interest will be 
protected: 

(iii) The extent to which the 
petitioner's participation may 
reasonably be expected to assist in 
developing a sound recorck 

(iv) The extent to which the 
petitioner's interest will be represented 
by existing parties: 

(v) The extent to which the 
petitioner's participation will broaden 
the issues or delay the proceeding.  

(2) The petition shall set forth with 
particularity

(i) The interest of the petitioner in the 
proceeding. and how that interest may 
be affected by the results of the 
proceeding. including the reasons why 
petitioner should be permitted to 
intervene, with particular reference to 
the factors in paragraph (c) of this 
section; 

(iU) A list of the contentions that 
petitioner seeks to have litigated in the 
matter, and the bases for each 
contention set forth with reasonable 
specificity: 

(iii) Reference to the specific 
documentary material, or the absence 
thereof that provides a basis for each 
contention: and 

(iv) As to each contention, the specific 
regtlatory or statutory requirement to 
which the contention is relevant.  

(3) Any petitioner who fails to satisfy 
paragraphs (s)(2) (ii). (iii). and (iv) of 
this section with respect to at least one 
contention shall not be permitted to 
participate as a party.  

(4) Any party may amend its 
contentions specified in paragraph 
(a)(2)(ii) of this section. The Hearing 
Licensing Board shall rule on any 
petition to amend such contentions 
based on the balancing of the factors 
specified in paragraph (a)(1) of this 
section. Petitions to amend that are 
based on information or issues raised in 
the Safety Evaluation Report (SER) 
issued by the NRC staff shall be made 
no later than forty days after the 
issuance of the SER. Any petition to 
amend contentions that is filed after this 
time shall include. in addition to the 
factors specified in paragraph (a)(1) of 
this section, a showing that a significant
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safety or environmental isaue is 
involved or that the amended contention 
raises a material issue related to the 
performance evaluation anticipated by 
J1 60.112 and 80.113 of this chapter.  

(b) Any party or interested 
governmental participant may file an 
answer to a petition for leave to 
intervene or a petition to amend 
contentions within twenty days After 
service of the petition.  

(c) Subject to paragraph (aX)3) of this 
section. the Commission. or the Hearing 
licensing Board designated to rule on 
petitions to intervene and/or requests 
for hearing shall permit intervention, in 
any hearing on an application for a 
license to receive and possess high-level 
radioactive waste at a geologic 
repository operations area, by an 
affected unit of local government as 
defined in section 2(31) of the Nuclear 
Waste Policy Act of 1982. as amended, 
42 U.S.C. 10101. In all other 
circumstances, the Commission or Board 
shall, in ruling on a petition for leave to 
intervene, consider the following 
factors, among other things: 

(I) The nature of the petitioner's right 
under the Atomic Energy Act to be made 
a party to the proceeding, 

(2) The nature and extent of the 
petitioner's property. financial, or other 
interest in the proceeding: 

(3) The possible effect of any order 
that may be entered in the proceeding 
on the petitioner's interest: 

(d) An order permitting intervention 
and/or directing a hearing may be 
conditioned on such terms as the 
Commission, or the designated Hearing 
licensing Board may direct in the 
interests of: 

(1) Restricting irrelevant. duplicative, 
or repetitive evidence and argument.  

(2) Having common interests 
represented by a spokesman. and 

(3) Retaining authority to determine 
priorities and control the compass of the 
hearing.  

(e) In any case in which, after 
consideration of the factors set forth in 
paragraph (c) of this section. the 
Commission or the Hearing Licensing 
Board finds that the petitioner's interest 
is limited to one or more of the issues 
involved in the proceeding, any order 
allowing intervention shall limit the 
petitioner's participation accordingly.  

(f) A person permitted to intervene 
becomes a party to the proceeding, 
subject to any limitations imposed 
pursuant to paragraph (e) of this section.  

(g) Unless otherwise expressly 
provided in the order allowing 
intervention. the granting of a petition 
for leave to intervene does not change 
or enlarge the issues specified in the 
notice of hearing

12.1015 Appero.  
(a) No appeals from any Board order 

or decision issued under this subpart are 
permitted. except as prescribed in 
paragraphs (b), (c). (d). and (e) of this 
section.  

(b) A notice of appeal from (1) a Pre
License Application Licensing Board 
order issued pursuant to I 2.2010 of this 
subpart. (2) a Hearing Licensing Board 
First or Second Prehearing Conference 
Order issued pursuant to 1 2.1021 or 
J 2.1022 of this subpart. (3) a Hearing 
Licensing Board order granting or 
denying a motion for summary 
disposition Issued in accordance with 
1 2.749 of this part. or (4) a Hearing 
Licensing Board order granting or 
denying a petition to amend one or more 
contentions pursuant to I 2.2014(a)(4) of 
this subpart. shall be filed with the 
Atomic Safety and Licensing Appeal 
Board no later than ten (101 days after 
service of the order. A supportMg brief 
shall accompany the notice of appeal.  
Any other party, interested 
governmental participant, or potential 
party may file a brief in opposition to 
the appeal no later than ten days after 
service of the appeal.  

(c) Appeals from a Hearing Licensing 
Boards initial decision or partial initial 
decision shall be filed and briefed 
before the Atomic Safety and Licensing 
Appeal Board in accordance with the 
requirements of I 2.762 of this part.  

(d) When. in the judgment of a Board.  
prompt appellate review of an order not 
immediately appealable under 
paragraph (b) of this section is 
necessary to prevent detriment to the 
public interest or unusual delay or 
expense. the Board may refer the ruling 
promptly to the Appeal Board or 
Commission, as appropriate. and shall 
provide notice of this referral to the 
parties, interested governmental 
participants, or potential parties. The 
parties. interested governmental 
participants, or potential parties may 
also request that the Board certify, 
pursuant to I 2.718(i) of this part. rulings 
not immediately appealable under 
paragraph (b) of this section.  

(e) A party, interested 8overnmental 
participant. or potential party may seek 
Commission review of any Appeal 
Board decision or order issued under 
this section in accordance with the 
procedures in 1 2.788(b) of this part.  

(f) Unless otherwise ordered, the filing 
of an appeal, petition for review.  
referral, or request for certification of a 
ruling shall not stay the proceeding or 
extend the time for the performance of 
any act.

L2.1016 Mosions.  
(a) All motions shall be addressed to 

the Commission or. when a proceeding 
is pending before a Board, to the Board.  
An motions, unless made orally on the 
rcord, shall be filed according to the 
provisions of I 2.1013(c) of this subpart.  

(b) A motion shall state with 
particularity the grounds and the relief 
sought. and shall be accompanied by 
any affidavits or other evidence relied 
on. and. as appropriate. a proposed form 
of order.  

(c) Within ten days after service of a 
motion a party, potential party, or 
interested governmental participant may 
file an answer in support of or in 
opposition to the motion. accompanied 
by affidavits or other evidence. The 
moving party shall have no right to 
reply, except as permitted by the Board 
or the Secretary or the Assistant 
Secretary.  

(d) The Board may dispose of motions 
either by order or by ruling orally during 
the course of a prehearing conference or 
hearing.  

(e) Where the motion in question is a 
motion to compel discovery under 
# 2.720(h)(2) of this part or I 2.2018M(f of 
this subpart. parties. potential parties.  
and interested governmental 
participants may file answers to the 
motion pursuant to paragraph (c) of this 
section. The Board in its discretion. may 
order that the answer be given orally 
during a telephone conference or other 
prehearing conference. rather than filed 
electronically. If responses are given 
over the telephone the Board shall issue 
a written order on the motion which 
summarizes the views presented by the 
parties. potential parties. and interested 
governmental participants unless the 
conference has been transcribed. This 
does not preclude the Board from 
issuing a prior oral ruling on the matter 
which is effective at the time of its 
issuance, provided that the terms of the 
ruling are incorporated in the 
subsequent written order.  

L 2.1017 couti of trin.  
in computing any period of time, the 

day of the act. event, or default after 
which the designated period of time 
begins to run is not included. The last 
day of the period so computed is 
included unless it is a Saturday. Sunday.  
or legal holiday at the place where the 
action or event is to occur. in which 
event the period runs until the end of the 
next day which is neither a Saturday.  
Sunday, nor holiday. Whenever a party, 
potential party, or interested 
governmental participant. has the right 
or Is required to do some act within a 
prescribed period after the service of a
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notice or other document upon It. one 
day shall be added to the prescribed 
period. If the Licensing Support System 
is unavailable for more than four access 
hours of any day that would be counted 
in the computation of time, that day will 
not be counted in the computation of 
time.  

* 2.1o01 Dtscovery.  
(a)(1) Parties. potential parties. and 

interested governmental participants In 
the high-level waste licensing 
proceeding may obtain discovery by one 
or more of the following methods: 
Access to the documentary material in 
the Licensing Support System submitted 
pursuant to I 2.1003 of this subpart 
entry upon land for inspection. access to 
raw data. or other purposes pursuant to 
1 2.1020 of this subpart: access to. or the 
production of, copies of documentary 
material for which bibliographic headers 
only have been submitted pursuant to 
i 2.1003 (c) and (d) of this subpart; 
depositions upon oral examination 
pursuant to 1 2.2019 of this subpart: 
requests for admission pursuant to 
6 2.742 of this subpart: informal requests 
for information not available in the 
Licensing Support System. such as the 
names of witnesses and the subjects 
they plan to address: and interrogatories 
and depositions upon written questions.  
as provided in paragraph (a)(2) of this 
section.  

(2) Interrogatories and depositions 
upon written questions may be 
authorized by order of the discovery 
master appointed under paragraph (g) of 
this section. or if no discovery master 
has been appointed; by order of the 
Hearing Licensing Board, in the event 
that the parties are unable. after 
informal good faith efforts, to resolve a 
dispute in a timely fashion concerning 
the production of information.  

(b)(1) Parties, potential parties. and 
interested governmental participants.  
pursuant to the methods set forth in 
paragraph (a) of this section. may obtain 
discovery regarding any matter, not 
privileged, which is relevant to the 
licensing of the likely candidate site for 
a geologic repository. whether it relates 
to the claim or defense of the person 
seeking discovery or to the claim or 
defense of any other person. Except for 
discovery pursuant to IJ 2.1018(a)(2) 
and 2.1019 of this subpart, all other 
discovery shall begin during the pro
license application phase. Discovery 
pursuant to II 2.1018(a)(2) and 2.1019 of 
this subpart shall begin after the 
Issuance of the first pre-hearing 
conference order under 2.1021 of this 
subpart. and shall be limited to the 
issues defined in that order or 
subsequent amendments to the order. It

is not ground for objection that the 
information sought will be inadmissible 
at the hearing if the information sought 
appears reasonably calculated to lead to 
the discovery of admissible evidence.  

(2) A party, potential party, or 
interested governmental participant may 
obtain discovery of documentary 
material otherwise discoverable under 
paragraph (b)(2) of this section and 
prepared in anticipation of. or for the 
bearing by, or for another party's, 
potential party's. or interested 
governmental participant's 
representative (including Its attorney.  
surety, indemnitor, insurer, or similar 
agent) only upon a showing that the 
party, potential party, or interested 
governmental participant seeking 
discovery has substantial need of the 
materials in the preparation of its case 
and that it is unable without undue 
hardship to obtain the substantial 
equivalent of the materials by other 
means. In ordering discovery of these 
materials when the required showing 
has been made, the Board shall protect 
against disclosure of the mental 
impressions. conclusions, opinions. or 
legal theories of an attorney or other 
representative of a party, potential 
party, or interested governmental 
participant concerning the proceeding.  

(c) Upon motion by a party, potential 
party, interested governmental 
participant. or the person from whom 
discovery is sought. and for good cause 
shown, the Board may make any order 
that justice requires to protect a party.  
potential party. interested governmental 
participant. or other person from 
annoyance. embarrassment. oppression.  
or undue burden, delay, or expense.  
including one or more of the following: 
(1) That the discovery not be had. (2) 
that the discovery may be bad only on 
specified terms and conditions.  
including a designation of the time or 
place; (3) that the discovery may be had 
only by a method of discovery other 
than that selected by the party, potential 
pam.rt or interested governmental 
participant seeking discovery- (4) that 
certain matters not be inquired into. or 
that the scope of discovery be limited to 
certain matters; (5) that discovery be 
conducted with no one present except 
persons designated by the Board: (6) 
that. subject to the provisions of I 2.790 
of this part, a trade secret or other 
confidential research, development. or 
commercial information not be disclosed 
or be disclosed only in a designated 
way: (7) that studies and evaluations not 
be prepared. If the motion for a 
protective order is denied in whole or in 
part. the Board may. on such terms and 
conditions as anr just. order that any
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party, potential party. Interested governmental participant or other 
person provide or permit discovery.  

(d) Except as provided in paragraph 
(b) of this section. and unless the Board 
upon motion, for the convenience of 
parties. potential parties. interested 
governmental participants, and 
witnesses and In the interest of justice.  
orders otherwise, methods of discovery 
may be used in any sequence. and the 
fact that a party, potential party. or 
interested governmental participant is 
conducting discovery, whether by 
deposition or otherwise, shall not 
operate to delay any other party's.  
potential party's, or interested 
governmental participant's discovery.  

(e) A party, potential party, or 
Interested governmental participant who 
has included all documentary material 
relevant to any discovery request in the 
licensing Support System or who has 
responded to a request for discovery 
with a response that was complete 
when made is under no duty to 
supplement its response to include 
information thereafter acquired, except 
as follows: 

(1) To the extent that written 
interrogatorles are authorized pursuant 
to paragraph (a)(2) of this section. a 
party or interested governmental 
participant is under a duty to 
seasonably supplement its response to 
any question directly addressed to (i) 
the identity and location of persons 
having knowledge of discoverable 
matters, and (ii) the identity of each 
person expected to be called as an 
expert witness at the hearing, the 
subject matter on which the witness is 
expected to testify, and the substance of 
the witness's testimony.  

(2) A party, potential party, or 
interested governmental participant is 
under a duty seasonably to amend a 
prior response if it obtains information 
upon the basis of which (1) it knows that 
the response was incorrect when made, 
or (ii) it knows that the response though 
correct when made is no longer true and 
the circumstances are such that a failure 
to amend the response is in substance a 
knowing concealment.  

(3) A duty to supplement responses 
may be imposed by order of the Board of 
agreement to the parties. potential 
parties, and interested governmental 
participants.  

(fI(i) If a deponent of a party.  
potential party. or interested 
governmental participant upon whom a 
request for discovery is served fails to 
respond or objects to the request. or any 
part thereoL the party, potential party.  
or interested governmental participant 
submitting the request or taking the
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deposition may move the Board. within 
five days after the date of the response 
or after failure to respond to the request.  
for an order compelling a response in 
accordance with the requesL The motion 
shall set forth the nature of the 
questions or the request. the response or 
objection of the party, potential party.  
interested governmental participant, or 
other person upon whom the request 
was served, and arguments in support of 
the motion. For purposes of this 
paragraph. an evasive or incomplete 
answer or response shall be treated as a 
failure to answer or respond. Failure to 
answer or respond shall not be excused 
on the ground that the discovery sought 
is objectionable unless the person.  
party, potential party. or interested 
governmental participant failing to 
answer or respond has applied for a 
protective order pursuant to paragraph 
(c) of this section.  

(2) In ruling on a motion made 
pursuant to this section, the Board may 
make such a protective order as it is 
authorized to make on a motion made 
pursuant to paragraph (c) of this section.  

(3) An independent request for 
issuance of a subpoena may be directed 
to a nonparty for production of 
documents. This section does not apply 
to requests for the testimony of the NRC 
regulatory staff pursuant to 
J 2.720(h)(2)(i) of this part.  

(g) The Hearing Licensing Board 
pursuant to 1 2.722 of this part may 
appoint a discovery master to resolve 
disputes between parties concerning 
informal requests for information as 
provided in paragraphs (a)(1) and (a)(2) 
of this section.  

2.1019 Depos.0ona.  
(a) Any party or interested 

governmental participant desiring to 
take the testimony of any person by 
deposition on oral examination shall, 
without leave of the Commission or the 
Hearing Licensing Board. give 
reasonable notice in writing to every 
other party and interested governmental 
participant. to the person to be 
examined, and to the Hearing Licensing 
Board of the proposed time and place of 
taking the deposition: the name and 
address of each person to be examined.  
if known., or if the name is not known, a 
general description sufficient to identify 
him or her or the class or group to which 
he or she belongs, the matters upon 
which each person will be examined 
and the name or descriptive title and 
address of the officer before whom the 
deposition is to be taken.  

(b) Within the United States, a 
deposition may be taken before any 
officer authorized to administer oaths by 
the laws of the United States or of the

place where the examination is held.  
Outside of the United States, a 
deposition may be taken before a 
secretary of an embassy or legation. a 
consul general vice consul or consular 
agent of the United States. or a person 
authorized to administer oaths 
designated by the Commission.  
Depositions may be conducted by 
telephone or by video teleconference at 
the option of the party or interested 
governmental participant taking the 
deposition.  

(c) The deponent shall be sworn or 
shall affirm before any questions are put 
to him or her. Examination and cross
examination shall proceed as at a 
bearing. Each question propounded shall 
be recorded and the answer taken down 
in the words of the witness. Objections 
on questions of evidence shall be noted 
in short form without the arguments.  
The officer shall not decide on the 
competency. materiality, or relevancy of 
evidence but shall record the evidence 
subject to objection. Objections on 
questions of evidence not made before 
the officer shall not be deemed waived 
unless the ground of the objection is one 
which might have been obviated or 
removed if presented at that time.  

(d) When the testimony is fully 
transcribed, the deposition shall be 
submitted to the deponent for 
examination and signature unless the 
deponent is ill or cannot be found or 
refuses to sign. The officer shall certify 
the deposition or. if the deposition is not 
signed by the deponent, shall certify the 
reasons for the failure to sign. and shall 
promptly transmit the deposition to the 
LSS Administrator for submission into 
the Licensing Support System.  

(e) Where the deposition is to be 
taken on written questions as authorized 
under I 2.1018(a)(2) of this subpart. the 
party or interested governmental 
participant taking the deposition shall 
serve a copy of the questions. showing 
each question separately and 
consecutively numbered, on every other 
party and interested governmental 
participant with a notice stating the 
name and address of the person who is 
to answer them, and the name, 
description, title. and address of the 
officer before whom they are to be 
asked. Within ten days after service.  
any other party or interested 
governmental participant may serve 
cross-questions. The questions. cross
questions. and answers shall be 
recorded and :sied. and the deposition 
certified, returned, and transmitted to 
the LSS Administrator as in the case of 
a deposition on oral examination.  

(f) A deposition will not become a 
part of the evidentiary record in the 
hearing unless received in evidence. If

only part of a deposition is offered in 
evidence by a party or interested 
governmental participant, any other 
party or interested governmental 
participant may introduce any other 
parts. A party or interested 
governmental participant shall not be 
deemed to make a person its own 
witess for any purpose by taking his or 
her deposition.  

(S) A deponent whose deposition is 
taken and the officer taking a deposition 
shall be entitled to the same fees as are 
paid for like services in the district 
courts of the United States, to be paid 
by the party or interested governmental 
participant at whose instance the 
deposition is taken.  

(h) The deponent may be 
accompanied. represented. and advised 
by legal counsel.  

(i)(1) After receiving written notice of 
the deposition under paragraph (a) or 
paragraph (e) of this section, and ten 
days before the scheduled date of the 
deposition, the deponent shall submit an 
index of all documents in his or her 
possession. relevant to the subject 
matter of the deposition. including the 
categories of documents set forth in 
paragraph (i)(2) of this section. to all 
parties and interested governmental 
participants. The index shall identify 
those records which have already been 
entered into the licensing Support 
System. All documents that are not 
identical to documents already in the 
licensing Support System. whether by 
reason of subsequent modification or by 
the addition of notations, shall be 
treated as separate documents.  

(2) The following material is excluded 
from initial entry into the Licensing 
Support SystenL but is subject to 
derivative discovery under paragraph 
(i)(1) of this section

(i) Personal records; 
(ii) Travel vouchers; 
(iii) Speeches; 
(iv) Preliminary drafts; 
(v) Marginalia.  
(3) Subject to paragraph (i)(6) of this 

section. any party or interested 
governmental participant may request 
from the deponent a paper copy of any 
or all of the documents on the index that 
have not already been entered into the 
Ucensing Support System.  

(4) Subject to paragraph ()(6) of this 
section, the deponent shall bring a paper 
copy of all documents on the index that 
the deposing party or interested 
governmental participant requests that 
have not already been entered into the 
Ucensing Support System to an oral 
deposition conducted pursuant to 
paragraph (a) of this section. or in the 
case of a deposition taken on written
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questions pursuant to paragraph (e) of 
this section. shall submit such 
documents with the certified deposition.  

(5) Subject to paragraph (i)(6) of this 
section. a party or interested 
governmental participant may request 
that any or all documents on the index 
that have not already been entered into 
the Licensing Support System. and on 
which it intends to rely at hearing, be 
entered into the LSS by the deponent.  

(6) The deposing party or interested 
governmental participant shall assume 
the responsibility for the obligations set 
forth in paragraphs (i)(1), (i)(3). (i)(4), 
and (i)(5) of this section when deposing 
someone other than a party or interested 
governmental participant.  

(j) In a proceeding in which the NRC 
is a party, the NRC staff will make 
available one or more witnesses 
designated by the Executive Director for 
Operations. for oral examination at the 
hearing or on deposition regarding any 
matter. not privileged, which Is relevant 
to the issues in the proceeding. The 
attendance and testimony of the 
Commissioners and named NRC 
personnel at a hearing or on deposition 
may not be required by the Board, by 
subpoena or otherwise: Provided, That 
the Board may. upon a showing of 
exceptional circumstances, such as a 
case in which a particular named NRC 
employee has direct personal knowledge 
of a material fact not known to the 
witnesses made available by the 
Executive Director for Operations.  
require the attendance and testimony of 
named NRC personnel.  

L2.1020 Entry upon WW for inspection.  
(a) Any party, potential party, or 

interested governmental participant may 
serve on any other party, potential 
party. or interested governmental 
participant a request to permit entry 
upon designated land or other property 
in the possession or control of the party, 
potential party, or interested 
governmental participant upon whom 
the request is served for the purpose of 
access to raw data, inspection and 
measuring. surveying, photographing, 
testing, or sampling the property or any 
designated object or operation thereon.  
within the scope of 9 2.1018 of this 
subpart.  

(b) The request may be served on any 
party, potential party. or interested 
governmental participant without leave 
of the Commission or the Board.  

(c) The request shall describe with 
reasonable particularity the land or 
other property to be inspected either by 
individual item or by category. The •

request shall specify a reasonable time.  
place. and manner of making the 
inspection and performing the related 
acts.  

(d) The party, potential party. or 
interested governmental participant 
upon whom the request is served shall 
serve on the party. potential party, or 
interested governmental participant 
submitting the request a written 
response within ten days after the 
service of the request. The response 
shall state, with respect to each item or 
category, that inspection and related 
activities will be permitted as requested.  
unless the request is objected to, in 
which case the reasons for objection 
shall be stated. If objection Is made to 
part of an item or category. the part 
shall be specified.  

I 2.1021 First prehearing conterence.  
(a) In any proceeding involving an 

application for a license to receive and 
possess high-level radioactive waste at 
a geologic repository operations area 
pursuant to Part 60 of this chapter the 
Commission or the Hearing Licensing 
Board wil direct the parties. interested 
governmetal participants and any 
petitioners for intervention, or their 
counsel, to appear at a specified time 
and place, within seventy days after the 
notice of hearing is published, or such 
other time as the Commission or the 
Hearing Licensing Board may deem 
appropriate, for a conference to: 

(1) Permit identification of the key 
issues in the proceeding; 

(2) Take any steps necessary for 
further identification of the issues: 

(3) Consider all intervention petitions 
to allow the Hearing Licensing Board to 
make such preliminary or final 
determination as to the parties and 
interested governmental participants, as 
may be appropriate, 

(4) Establish a schedule for further 
actions in the proceeding; and 

(5) Establish a discovery schedule for 
the proceeding taking into account the 
objective of meeting the three year time 
schedule specified in section 114(d) of 
the Nuclear Waste Policy Act of 1962, as 
amended. 42 U.S.C. 10134(d).  

(b) The Board may order any further 
formal and informal conferences among 
the parties and interested governmental 
participants including teleconferences.  
to the extent that it considers that such 
a conference would expedite the 
proceeding.  

(c) A prehearing conference held 
pursuant to this section shall be 
stenographically reported.  

(d) The Board shall enter an order 
which recites the action taken at the

conference. the schedule for further 
actions in the proceeding. and any 
agreements by the parties, and which 
identifies the key issues in the 
proceeding. makes a preliminary or final 
determination as to the parties and 
interested governmental participants in 
the proceeding, and provides for the 
submission of status reports on 
discovery.  

S2.1022 Second prutearkig conference.  

(a) The Commission or the Hearin 
Licensing Board in a proceeding on an 
application for a license to receive and 
posses b-igh4evel radioactive waste at 
a geologic repository operations area 
shall direct the parties, interested 
goverrnmental participants. or their 
counsel to appear at a specified time 
and place not later than seventy days 
after the Safety Evaluation Report is 
issued by the NRC staff for a conference 
to consider.  

(1) Any amended contentions 
submitted under I 7.17r14(a)(4) of this 
subpart 

(2) Simplification. clarification, and 
specification of the issues: 

(3) The obtaining of stipulations and 
admissions of fact and of the contents 
and authenticity of documents to avoid 
unnecessary proof-, 

(4) Identification of witnesses and the 
limitation of the number of expert 
witnesses. and other steps to expedite 
the presentation of evidence: 

(5) The setting of a hearing schedule: 
(6) Establishing a discovery schedule 

for the proceeding taking into account 
the objective of meeting the three year 
time schedule specifiedin section 114(d) 
of the Nuclear Waste Policy Act of 19S2.  
as amended. 42 U.S.C. 10134(d). and 

(7) Such other matters as may aid in 
the orderly disposition of the 
proceeding.  

(b) A prehearing conference held 
pursuant to this section shall be 
stenographically reported.  

(c) The Board shall enter an order 
which recites the action taken at the 
conference and the agreements by the 
parties, limits the issues or defines the 
matters in controversy to be detennined 
in the proceeding, sets a discovery 
schedule, and sets the hearing schedule.  

I 2.1023 tnmedlate effecttvenasa.  

(a) Pending review and final decision 
by the Commission. an initial decision 
resolving all issues before the Hearing 
Licensing Board in favor of issuance or 
amendment of a construction 
authorization pursuant to I 60.31 of this
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chapter or a license to receive and 
possess high.level radioactive waste at 
a geologic repository operations area 
pursuant to J 60.41 of this chapter, will 
be immediately effective upon issuance 
except

(1) As provided in any order issued in 
accordance with J 2.788 of this part that 
stays the effectiveness of an initial 
decision; or 

(2) As otherwise provided by the 
Commission in special circumstances.  

(b) The Director of Nuclear Material 
Safety and Safegurds. notwithstanding 
the filing or pendency of an appeal or a 
petition for review pursuant to 2.21015 
of this subpart, promptly shall issue a 
construction authorization or a license 
to receive and possess high-level 
radioactive waste at a geologic 
respository operations area. or 
amendments thereto, following an initial 
decision resolving all issues before the 
Hearing Licensing Board in favor of the 
licensing action, upon making the 
appropriate licensing findings, except

(1) As provided in paragraph (c) of 
this section: or 

(2) As provided in any order issued in 
accordance with 1 2.788 of this part that 
stays the effectiveness of an initial 
decision: or 

(3) As otherwise provided by the 
Commission in special circumstances.  

(c)(1) Before the Director of Nuclear 
Material Safety and Safeguards may 
issue a construction authorization or a 
license to receive and possess waste at 
a geologic repository operations area in 
accordance with paragraph (b) of this 
section. the Commission. in the exercise 
of its supervisory authority over agency 
proceedings. shall undertake and 
complete a supervisory examintion of 
those issues contested in the proceeding 
before the Hearing Licensing Board to 
consider whether there is any significant 
basis for doubting that the facility will 
be constructed or operated with 
adequate protection of the public health 
and safety. and whether the 
Commission should take action to 
suspend or to otherwise condition the 
effectiveness of a Hearing Licensing 
Board decision that resolve$ contested 
Issues in a proceeding in favor of issuing 
a construction authorization or a license 
to receive and possess high-level 
radioactive waste at a geologic 
repository operations area. This 
supervisory examination is not part of 
t.e adjudicatory proceeding. The 
Commission shall notify the Director in 
writing when its supervisory 
examination conducted in accordance 
with this paragraph has been completed.  

(2) Before the Director of Nuclear 
Material Safety and Safeguards issues a 
construction authorization or a license

to receive and posess high-level 
radioactive waste at a geologic 
repository operations area, the 
Commission shall review those Issues 
that have not been contested in the 
proceeding before the Hearing Licensing 
Board but about which the Director must 
make appropriate findings prior to the 
issuance of such a license. The Director 
shall issue a construction authorization 
or a license to receive and possess high
level radioactive waste at a geologic 
repository operations area only after 
written notification from the 
Commission of its completion of its 
review under this paragraph and of its 
determination that it is appropriate for 
the Director to issue such a construction 
authorization or license. This 
Commission review of uncontested 
issues is not part of the adjudicatory 
proceeding.  

(3) No suspension of the effectiveness 
of a Hearing Licensing Board's initial 
decision or postponement of the 
Director's issuance of a construction 
authorization or license that results from 
a Commission supervisory examination 
of contested issues under paragraph 
(c)(1) of this section or a review of 
uncontested issues under paragraph 
(c)(2) of this section will be entered 
except in writing with a statement of the 
reasons. Such suspension or 
postponement will be limited to such 
period as is necessary for the 
Commission to resolve the matters at 
issue. If the supervisory examination 
results in a suspension of the 
effectiveness of the Hearing licensing 
Board's initial decision under paragraph 
(c)(1) of this section. the Commission 
will take review of the decision sue 
sponte and further proceedings relative 
to the contested matters at issue will be 
in accordance with procedures for 
participation by the DOE, the NRC staff, 
or other parties and interested 
governmental participants to the 
Hearing Licensing Board proceeding 
established by the Commission in its 
written statement of reasons. If a 
postponement results from a review 
under paragraph (c)(2) of this section.  
comments on the uncontested matters at 
issue may be filed by the'DOE within 
ten days of service of the Commision's 
written statement.  

Dated at Rockville. MD this 7th day of 
April. 1989.  

For the Nuclear Regulatory Commission.  
Samuel J. Chilk.  
Secretory of Mee Commission.  
IFR Dec. 80482 Filed 4-13-89 8:45 am) 
mLms COM Te5S-041

NATIONAL AERONAUTICS AND

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 

14 CFR Port 1204 

Administrative Authority and Policy 

Am.New National Aeronautics and 
Space Administration (NASA).  
ACTIW Final rule. removal of 
regulation.  

SwuMAtr. NASA is amending 14 CFR 
Part 1204 by removing Subpart 1204.12.  
"Debriefing of Unsuccessful Companies 
in Competitive Negotiated 
Procurements." since It will be 
published in the Federal Acquisition 
Regulation System as 48 CFR 18-25.1003.  
EUPPCTIVE DATEI March 20.1989.  

ADOAESS: Assistant Administrator for 
Procurement. Code HP, NASA 
Headquarters. Washington. DC 20546.  
FOR FURTHER in11FORMATION CONTACT.  
William 1. Maraist. 202-453-2105.  
SUPPLEMENTARY INFORMATIOW 

List of Subjects in 14 CFR Part 1204 

Airports, Authority delegation 
(Government agencies), Federal 
buildings and facilities. Government 
contracts, Government employees.  
Government procurement. Grant 
programs science and technology, Labor 
unions. Security measures, Small 
business.  

PART 1204-(AMENDED] 

Subpart 1204.12--Removed and 
Reserved] 

14 CFR Part 1204 Subpart 1204.12 
(consisting of 111204.1200 through 
1204.1202) is hereby removed and 
reserved.  
James C. Fletcher, 
Administwtor.  
April 7,1959.  

MFR Doc. 89490 Filed 4-13-M. 8:45 am) 
MLL".O am01 751-41-U 

PENSION BENEFIT GUARANTY 

CORPORATION 

29 CFR Part 2610 

Payment of Premiums; Interest Rates 

A*ENCY. Pension Benefit Guaranty 
Corporation.  
ACTno5: Interim rule.  

SUMMARY. This is an amendment to the 
Pension Benefit Guaranty Corporation's 
interim regulation on Payment of 
Premiums, which was published on June 
30.1988 (53 FR 24908). Appendix B to the


