UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20555

February 21, 1991

Bernero, Director, NMSS

AS—

{ Chairman, Licensing Support
enm Advisory Review Panel

MEMORANDUM FOR: Robe

FROM: John

SUBJECT: DRAFT REGULATORY GUIDE CONTAINING TOPICAL
GUIDELINES

During the fourth meeting of the Licensing Support System
Advisory Review Panel (Panel), October 10-11, 1990, we reviewed
draft Regulatory Guide, "Topical Guidelines for the Licensing
Support System," which was provided to the Panel for discussion
by your memorandum of July 13, 1990. This draft Regulatory
Guide reduces the scope of the interim topical guidelines set
forth in the Supplementary Information for the final LSS rule
published on April 14, 1989. The topical guidelines will be
an important part of the program to implement the Licensing
Support System (LSS) provided for in 10 CFR Part 2, Subpart J.
The Panel appreciates this opportunity to offer comments on
whether particular categories of documentary material should
be included in the LSS.

Enclosure 3 to your July 13, 1990, memorandum indicates that
the draft regulatory guide excludes from the LSS documents
relating to transportation and certain environmental issues
because those documents are "...outside the scope of what would
be needed in the proceedings to license the HLW repository...".
With regard to environmental material, the enclosure states
that "environmental information required to be included in the
1SS has been 1limited to those documents relevant to the
Commission's adoption or modification of the DOE EIS."

Members of the Panel representing the nuclear industry,
Department of Energy, site affected local governments, adjacent
affected local government and the State of Nevada feel that NRC
should provide additional rationale for the proposed
exclusions. Some members are concerned that excluding
environmental and transportation related documents (including
socioeconomic) is unwarranted at this time because information
could be excluded prematurely that might be relevant, or likely
to lead to the discovery of information that is relevant to
issues in the NRC licensing proceeding. These Panel members
are particularly concerned that, without the availability of
environmental information in the LSS, they will be unable to



provide independent comments to the NRC in the future on
whether the NRC should adopt DOE's EIS. They also believe that
to exclude such information at this point in the process would
be based on the presumption that it would not later be relevant
to NRC's adoption of the EIS, a presumption which they believe
is premature. At the request of the District Attorney's Office
for Clark County, Nevada, I have attached the views of the
Board of County Commissioners of Clark County on the proposed
exclusion of transportation and sociceconomic information from
the LSS.

All members of the Panel, except NRC, strongly urge that if the
NRC proposes to exclude documents dealing with transportation
and environmental issues from the LSS, that decision should be
made in a rulemaking proceeding so that a Jjudicial
determination can be obtained on the 1legality of such
exclusions. Although the Panel did not attempt to reach a
consensus on whether such exclusions were appropriate or
legally supportable, all members of the Panel other than NRC
believe that a final agency decision, challengeable on court,
should be made now so that the validity of the exclusions will
not become an issue at a time when the licensing process could
be adversely affected by a determination that the exclusions
were erroneous. :

The Panel agrees that some revisions to the interim topical
guidelines are appropriate, and indeed were contemplated during
the negotiations leading up to the adoption of the LSS rule
itself. Further, the interim topical guidelines needed to be
refined and condensed so as to eliminate redundancy and
repetition. With the exception of Panel members' concern
relating to exclusion from the LSS of environmental (including
socioeconomic) and transportation related documents discussed
above, the draft regulatory guide accomplished the necessary
revisions. We have attached specific comments on some
suggested changes.

1. Memo of Bruce L. Woodbury,
Clark County, Nevada
2. Panel's Specific Comments

cc: SECY
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BRUCE L. WOODBURY
Chairman N
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225 BRIOGER AVENUE
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Subject: TOPICAL GUIDELINE DISCUSSION AT THE OCTOBER 10-11, 1990
MEETING OF THE LICENSING SUPPORT

Dennis Bechtel of my staff is a member representing
affected local governments on the Nuclear Regulatory
Commission's Licensing Support System Advisory Review Panel. At
the October 10-11, 1990 meeting, there was discussion about the
revised topical guidelines.

As an "affected unit of local government," the County of
Clark feels it is important that the topical guidelines not be
limited from those defined in the negotiated rulemaking,
attached. It would be our Strong recommendation not to have an
abridged topical guideline. However, if there is to be one, it
is important that transportation and socioceconomic issues not be
excluded from and abridged guideline. Inclusion of these
topics were, as you are aware, the subject of much debate dur-
ing the course of rulemaking. The inclusion of these attributes
is especially needed during the evaluations of the Environmental
Impact Statement. The Yucca Mountain Project comprises more
than just the site, as you are well aware. We are confident
that the transportation and socioceconomic aspects will not be
deleted from a modified topical guideline list.

If you have any questions, please contact Dennis Bechtel of
my staff.

Sincerely,

Be 2

Bruce L. woodbury

Chairman

Board of County Commissioners of
Clark County, Nevada

——————
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Room. 2220 L Srest NW. W on.
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Franas X. Caoreron, O5ce of Geaeral
Counsal {1.S. Nociear Requistory
Coouvnission, Washingion DC 2038%
Telephone: (301421823,

Regulatory Flexibility Analysis
tn accordance with the Reguistory
Flexibflity Act of 1980 {3 U.S.C. 805(b)).



Attachment 2

PANEL'S SPECIFIC COMMENTS
A - Draft Regulatory Guide

1. On page 1, there should be a statement of
position for excluding transportation
information from the LSS in addition to the
current statement of position for excluding
environmental information.

2. Since the regulatory guide is an informative
document, it should contain the scope of the
LSS document submission requirements including
the exclusions provided in 10 CFR 2.1005 and
the provisions for claims of privilege in 10
CFR 2.1006.

B - Enclosure 3 - Disposition of the Interim Topical Guidelines

1. Delete phrase "by all parties to the
negotiated rulemaking" in first paragraph.

2. Use full statement of the discovery standard
rather than shorthand statement of information
that is "relevant to the licensing proceeding"
in second paragraph.

3. In discussion relating to excluding
envircnmental information, address the issues
of how and who determines now, about 10 years
in advance, what environmental information
pertaining to the Department of Energy's EIS
is or is not necessary for the NRC's decision
to adopt or not to adopt the EIS.

4. Responses to Questions 4 and 7 do not address
the concern that documents related to
alternative sites and alternative technologies
might have within them information that was
relevant to the technology for Yucca Mountain,
and the Yucca Mountain site, even though
information in those documents relative to
other sites or other technologies wouldn't be
relevant.

5. Response to Question 11 requires grammatical
clarification.



