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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

WESTINGHOUSE ELECTRIC COMPANY, ) ) 

Plaintiff, ) CIVIL ACTION NO. 00-CV-895 
) Judge Gary L. Lancaster 

v. ) ) 

UNITED STATES OF AMERICA, UNITED ) 
STATES DEPARTMENT OF ENERGY, and ) 
NUCLEAR REGULATORY COMMISSION, ) ) 

Defendants. ) 

SUR-REPLY IN OPPOSITION TO THE UNITED STATES' 
MOTION FOR SUMMARY JUDGMENT 

Perhaps recognizing the fatal flaws in its initial Motion for Summary Judgment and 

Memorandum, the United States has argued for the application of a different body of law and 

introduced new facts in its Reply. This tactic does not resuscitate the Motion, because none of the 

case law cited by the United States in either brief alters the fundamental fact that the plain language 

of the Release limits its applicability to contractual claims arising before 1983. Thus, the Release 

simply does not affect a CERCLA claim for contribution arising in 1993. Moreover, the new facts 

introduced in the Reply are disputed, and alone preclude summary judgment. Therefore, WEC 

respectfully requests that the Motion for Summary Judgment be denied.



I. The United States Changed its Position on the Applicable Law.  

In its Memorandum, the United States devoted a separate section to the law that should be 

applied to construe the release at issue in the summary judgment motion. That section is titled "The 

Third Circuit Looks To State Law To Construe A Release." (United States Memorandum at 16.) 

WEC demonstrated in its Brief in Opposition thai under Pennsylvania law, the release in question 

is wholly inapplicable to the claims in this action. Apparently recognizing that the applicable state 

law defeats its motion, the United States has now in its Reply asserted that it was originally 

mistaken, and that it is "well settled" that the Third Circuit does not look to state law to construe a 

release. (Reply at 6.) The United States offers no explanation of how it overlooked and misstated 

this "well settled" principle.  

This desperate attempt by the United States to avoid the substantial body of case law adverse 

to its position is of no moment to the resolution of this Motion for Summary Judgment. The United 

States has not asserted any meaningful principle of federal common law that differs from 

Pennsylvania law on the issue of contract interpretation. The United States cites only two cases on 

the federal law that they now argue should be applied, United States v. Win. Cramp & Sons Ship & 

Engine Bldg. Co., 206 U.S. 118 (1907), and Dairyland Power Coop. v. United States, 27 Fed. Cl.  

805 (1993), aff'd, 16 F.3d 1197 (Fed. Cir. 1994). Neither case is remotely on point. Both cases 

involved contract claims, not statutory claims, and thus do not even discuss the issue currently before 

the Court of whether a release of claims "arising from or under the Contract" has any effect on a 

statutory claim. Likewise, neither case involved a release with an express time limitation like the 

Release in this case.
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Dairyland is particularly instructive on these important distinctions. In Dairyland, the court 

considered a number of different releases. One of the releases was pursuant to a government 

contract, and the court held that even a totally unrestricted release pursuant to a government contract 

bars the later assertion only of claims against the government "with respect to that contract." 

Dairyland, 27 Fed. Cl. 811 (emphasis added). The court noted that, "If a contractor wishes to 

preserve a right to assert a claim under the contract later, it bears the burden to modify the release, 

before signing it." Id. (emphasis added). The court absolutely did not hold that such a release would 

have any effect on a tort or statutory claim. In contrast, another release between the parties released 

the government from "all further obligations and responsibilities with regard to the reactor plant." 

Id. at 812 (emphasis added). Thus, the United States knows how to draft a release that goes beyond 

the boundaries of a contract, but chose not to do so in this case.  

As is demonstrated by WEC's Brief in Opposition and confirmed herein, the plain language 

of the Release limits its scope to contract claims arising before 1983. The claims in this action are 

CERCLA claims arising ten years after 1983, and are plainly outside the scope of the Release under 

any imaginable set of contract construction principles.  

II. The United States Raises Disputed Facts in its Reply.  

WEC did not contest the facts asserted in the United States' Memorandum, which were 

entirely related to the procedural history of the Contract. However, in its Reply, the United States 

has made new material factual assertions, without benefit of either documentary or testimonial 

support. WEC disputes these new assertions, and therefore submits that summary judgment is 

inappropriate.



In its Memorandum, the United States made no mention of the date upon which WEC first 

incurred the response costs that it is seeking in this action. WEC asserted in its Brief in Opposition 

that it first incurred response costs in December of 1993, which renders those costs outside the scope 

of the Release. (Brief in Opposition at 3.) To try to save its motion, the United States has asserted 

in its Reply that the timing of the first response Losts is "ambiguous." (Reply at 3.) The United 

States suggests that the response costs might have been incurred prior to 1983. Id.  

If the United States were correct that the timing of the first response costs is ambiguous, that 

fact would not save the summary judgment motion, but would instead defeat it, because that fact 

would then become disputed under Rule 56 of the Federal Rules of Civil Procedure. Moreover, 

WEC is attaching to this Sur-Reply the affidavit of Joseph Nardi indicating that the response costs 

that are the subject of this action were first incurred in December of 1993, ten years after the time 

limit in the Release.' (Nardi Affidavit at 9.) 

The United States also makes the factual assertion in its Reply that "Some residual 

radioactive contamination was known to have remained after [the 1961 ] decontamination." (Reply 

at 3.) In support of this statement, the United States cites to paragraph 69 of the Complaint. Id. In 

fact, paragraph 69 stands for the exact opposite proposition, stating that the AEC inspected 

Blairsville after the 1961 decontamination and "concluded that the extent of radioactive 

contamination at the Blairsville facility was 'insignificant.'" Complaint, ¶ 69. Westinghouse 

believed that the Blairsville facility was successfully decontaminated in 1961, and that all applicable 

standards were achieved, until shortly before the December 1993 response costs were incurred.  

IWEC did not supply an affidavit supporting this proposition with its Brief in Opposition because the United States had 

not included any factual assertions in its Motion or Memorandum regarding when WEC first incurred response costs.  
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(Nardi Affidavit at 3, 4.) This factual dispute raised by the United States also precludes summary 

judgment.  

Lastly, the United States alleges that "It was apparent by July 31, 1983 that PRPs at the 

Blairsville facility would be required to incur response costs to remediate the remaining radioactive 

releases or threatened releases .... " (Reply ai 4.) The United States then accuses WEC of 

"unilaterally delay[ing]" its contribution claim by "deciding to address the residual radioactive 

contamination after July 31, 1983. Id.  

In addition to creating genuine issues of material fact, these accusations are particularly 

offensive given the actual facts. It was the United States, through the AEC, who advised 

Westinghouse that the decontamination efforts in 1961 were sufficient. (Nardi Affidavit at 3.) 

Westinghouse did not "delay" anything thereafter, but instead relied on this determination by the 

United States. That situation remained unchanged before, during, and after 1983, up until the time 

starting in 1993 WEC discovered radioactive material buried in an old sump, in conjunction with 

an NRC program for older facilities such as Blairsville re-survey to insure that the facilities met new, 

lower limits of allowable radioactive material. (Nardi Affidavit at 4, 10.) After this discovery, 

Westinghouse promptly began addressing the contamination. (Nardi Affidavit 9.) As with the other 

factual issues raised in the United States' Reply, these disputed allegations which go to the heart of 

the United States' motion and WEC's CERCLA claim preclude summary judgment.
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II. The United States' Reply Asserts a New and Inaccurate Position on the Elements of, a 

CERCLA claim.  

In its Memorandum, the United States acknowledged that a contribution action under Section 

1 13 of CERCLA "exists only in favor of a party who has paid more than its share" of the response 

costs. (Memorandum at 3). When WEC pointed out that it did not pay any response costs until 

December 1993 (ten years after the time limit in the Release), the United States again reversed its 

position in its Reply, asserting that a party does not need to have incurred any costs to have a 

contribution action under Section 113. (Reply at 2-3). This position by the United States is 

specious and unsupported.  

The only authority the United States provides for its novel theory that one can bring a 

contribution action before incurring any damages is New Jersey Turnpike Authority v. PPG 

Industries, Inc., 197 F.3d 96 (3d Cir. 1999). The United States quotes a portion of New Jersey 

Turnpike Authority which sets forth the elements for a claim under Section 107, not Section 1 13, 

despite the United States' arguments elsewhere that only Section 113 applies to this action.  

Moreover, when New Jersey Turnpike Authority is viewed as a whole, it does not stand for the 

proposition offered by the United States.  

The United States quotes from the description of the elements of a Section 107 claim in New 

Jersey Turnpike Authority as including a requirement "that the release or threatened release has 

required or will require the plaintiff to incur 'response costs."' (Reply at 2 (emphasis added).) They 

argue from this language that there is no requirement that the plaintiff have already incurred response 

costs to bring a CERCLA action under Section 107 or Section 113. However, the issue of whether 

response costs must have been incurred was not before the court, and there is absolutely no
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discussion of that issue anywhere in the opinion. Indeed, subsequent language in the opinion 

demonstrates that the court believed that the incurrence of response costs is a prerequisite for a 

CERCLA claim. Later in the same paragraph from which the United States quotes, the court wrote 

that "A section 107 cost recovery action may only be pursued by an innocent party that has 

undertaken hazardous waste cleanup.... (W]here a CERCLA plaintiff asserts that a PRP has 

"arranged" for the transportation or disposal of hazardous substances, our prior case law is clear that 

such a plaintiff "must simply prove that the defendant's hazardous substances were deposited at the 

site from which there was a release and that the release caused the incurrence of response costs." 

New Jersey Turnpike Authority at 104 (emphasis added).  

The position that the United States asks this court to adopt based on this isolated dicta from 

one case is contrary to a huge body of well-settled case law holding that the incurrence of response 

costs is a prerequisite of a CERCLA claim. The United States does not discuss or even disclose this 

body of authority in either of its briefs. Indeed, the United States' argument that a claim exists 

before response costs are incurred was expressly considered and rejected by the Third Circuit in 

Matter of Reading Co., 115 F.3d 1111, 1123 (3d Cir. 1997) (discussed in detail in WEC's Brief in 

Opposition). Additional authority directly contrary to the United States' position includes the 

following: United States v. Alcan Aluminum Corp., 964 F.2d 252, 258-59 (3d Cir. 1992) (one of the 

CERCLA elements is the incurrence of response costs); Brown v. Georgeoff, 562 F.Supp. 1300, 1315 

- 16 (N.D. Ohio 1983) (the government plaintiff had sufficiently pleaded a claim for previously 

incurred response costs "as required by §9607(a)(4)(A)"(emphasis added)); United States v. Price, 

577 F.Supp. 1103, 1110 (D. N.J. 1983) ("with respect to § 107, that the government must first begin 

the cost of the clean-up and incur some expenses before it can initiate an action"(emphasis added));
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Bulk Distribution Centers, Inc. v. Monsanto Co., 589 F.Supp. 1437, 1448 (S.D. Fla. 1984) ("cost 

recovery actions should follow a partial or completed clean-up operation"(emphasis added)) (citing 

EPA MEMORANDUM ON COST RECOVERY ACTIONS UNDER THE COMPREHENSIVE ENVIRONMENTAL 

RESPONSE, COMPENSATION, AND LIABILITY ACT (Aug. 26, 1983)); United States v. Union Scrap Iron 

& Metal, 123 B.R. 831, 835 - 37 (D. Minn. 1990) ("to establish a legal obligation under CERCLA 

... the United States must have incurred necessary costs in responding to the release at the facility" 

and that to find that "a release or threatened release alone constitutes a dischargeable claim would 

undermine the goals of CERCLA"(emphasis added)); United States v. Amtreco, Inc., 809 F.Supp.  

959, 965 (M.D. Ga. 1993) (an "element required to establish CERCLA liability is a showing that 

the United States incurred costs as a result of the release or threatened release"(emphasis added)); 

Lewis v. General Electric Co., 37 F.Supp.2d 55, 62 (to recover costs under section 107, "a plaintiff 

must have actually incurred response costs"(emphasis added)). In sum, there can be no legitimate 

dispute that the incurrence of response costs is a prerequisite to a CERCLA action, and that WEC 

could not have and did not have a claim until ten years after the time limitation stated in the Release.  

IV. The United States Fails to Distinguish Reading.  

In its Brief in Opposition, WEC cited and discussed the Third Circuit opinion in Matter of 

Reading Co., 115 F.3d 1111 (3d Cir. 1997), which expressly holds that a cause of action could not 

arise under Section 113 until that section was enacted in 1986. (Brief In Opposition at 7-8.) This 

case, alone, soundly defeats the United States' Motion for Summary Judgment.
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The United States in its Reply attempts to distinguish Reading, but its attempt fails. The 

United States writes that Reading can be distinguished because "it involved equitable considerations 

in bankruptcy." (Reply at 5.) In truth, the Third Circuit in Reading simply held as a matter of law 

that a Section 113 claim did not exist until 1986: "SARA was not passed until 1986. Consequently, 

at the time of Reading's consummation order, there was no statutory basis for contribution liability." 

Reading at 115 F.3d 1123. The court did not mention any equitable factors or analysis. The United 

States also argues that, prior to the enactment of the SARA amendments, a party could have used 

Section 107 to bring a claim instead of Section 113. This same argument was advanced in Reading 

and expressly rejected by the Third Circuit. Id. at 1118-19. Moreover, the United States has 

specifically argued that Section 107 is unavailable to WEC in this matter. (Memorandum at 27-29.) 

Thus, the United States is again resorting to diametrically inconsistent positions to attempt to avoid 

the authority undermining its motion.  

V. The United States' Reliance on the Word "From" is Misplaced.  

In its Brief In Opposition, WEC noted that the Release is also limited on its face to claims 

"arising from or under the Contract." WEC pointed out that the plain meaning of this language was 

to release contract claims. The United States attempts to avoid this plain meaning in its Reply by 

arguing that the word "from" expands that phrase to include non-contractual claims such as WEC's 

CERCLA claim. (Reply at 8-9.) This construction by the United States is inconsistent with the 

Third Circuit's analysis in John Wyeth, where the court wrote that the language "arising under or out 

of' a contract would only apply to contract claims. John Wyeth & Brother Ltd v. Cigna nt 'l Corp., 

119 F.3d 1070, 1074 (3d Cir. 1997).
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The United States does not cite any case law supporting its interpretation, but rather relies 

only on a dictionary definition of the word "from." Read in isolation, the word "from" is, at best, 

ambiguous. Certainly, one reasonable interpretation of the "from or under the Contract" language 

would not extend the Release to CERCLA claims because CERCLA claims arise from or under the 

CERCLA statute, not from or under the Contract. Assuming for argument's sake that the United 

States has offered a second reasonable interpretation of the language and one could say that a 

CERCLA claim arises from or under a contract, then the language is ambiguous and not susceptible 

to summary judgment. In fact, WEC submits that the United States' construction is not reasonable 

because "from or under the Contract" cannot reasonably be read to mean "from or under the Contract 

or the CERCLA statute." Therefore, WEC submits, the Court should conclude as a matter of law 

that the Release does not affect the CERCLA claims in Counts III and IV of the Complaint.  

VI. Conclusion 

For the reasons state above and in its Brief in Opposition, WEC respectfully requests that the 

Motion for Summary Judgement be denied.  

Respectfully submitted, 

Steven F. Baicker-McKee, Esquire 
Pa. I.D. No. 51136 
Scott A. Wright, Esquire 
Pa. I.D. No. 80181 
BABST, CALLAND, CLEMENTS & 
ZOMNIR, P.C.  
Two Gateway Center, 8th Floor 

Pittsburgh, PA 15222 
(412) 394-5400 

Attorneys for Westinghouse Electric Company
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

WESTINGHOUSE ELECTRIC COMPANY, ) 
) 

Plaintiff, ) CIVIL ACTION NO. 00-CV-895 
) Judge Gary L. Lancaster

V. )
. ) 

UNITED STATES OF AMERICA, UNITED ) 
STATES DEPARTMENT OF ENERGY, and ) 
NUCLEAR REGULATORY COMMISSION, ) 

) 
Defendants. ) 

AFFIDAVIT OF 
A. JOSEPH NARDI 

COMMONWEALTH OF PENNSYLVANIA ) 
) ss: 

COUNTY OF ALLEGHENY )

Before me personally appeared A. Joseph Nardi, who being duly sworn according to law 

desposes and states; 

1. Since 1980, 1 have been employed by Westinghouse Electric Company LLC and its 

predecessor Westinghouse Electric Corporation as License Administrator of the Nuclear 

Regulatory Commission ("NRC") Licenses. During that entire time I have been the principal 

contact between Westinghouse and the NRC on all regulatory issues.

2. By early in 1961, all nuclear fuel manufacturing activities had ceased at the Blairsville 

facility.



3. On October 18, 1961, the Atomic Energy Commission ("AEC") conducted an inspectionl 

of the Blairsville facility. As a result of the inspection, the AEC determined that no "significant" 

levels of radiation remained at the facility, and that all areas of the plant were sufficiently 

decontaminated such that they could be used as normal work areas without danger of undue 

exposure to radioactivity.  

4. From 1961 through 1993, Westinghouse believed that there was no radiological 

contamination at the Blairsville facility that required remediation.  

5. During the late 1980s, the Government Accounting Office ("GAO") conducted a review 

of the NRC's practices and procedures for the decommissioning of nuclear sites. This resulted in 

the issuance of a GAO report in May 1989.  

6. As a result of the GAO report, the NRC contracted with Oak Ridge National 

Laboratories ("ORNL") to conduct a review of the records for previously terminated licenses.  

This included licenses issued by either the AEC or the NRC. The ORNL review identified the 

Blairsville facility and it was added to a list of "potentially contaminated sites." 

7. Throughout this process, I had a number of discussions with NRC staff members 

regarding the status of the Blairsville site. At that time, I responded that Westinghouse had no 

additional records regarding the original radiological status of the site at time of license 

termination beyond those contained in the NRC files.



8. Sometime in 1993, a Blairsville employee inquired about some loose material he noticed 

on the floor. In response to his concern, I investigated the matter and determined that it was not 

nuclear material but dust from degrading of the concrete floor. During my investigation, I did 

notice a metal edge that appeared to be an outline of a sump. Surveys of the edge of the sump 

indicated the presence of radiation. * 

9. During the 1993 Christmas shutdown period, an initial effort was made to open the sump 

and remove a number of floor anchor bolts that had been identified as exceeding NRC criteria.  

The activities in December of 1993 were the first response costs that are the subject of the 

pending litigation. During this effort, additional contamination was identified.  

10. The response costs sought in the present litigation all flow from the determination that the 

NRC should review older "potentially contaminated sites," and the discovery in 1993 of the 

contamination in the sump.  

A.Jostkrd 

Sworn to and subscribed before me 

this day of .,2001.  

NotaUy/kblic/ 
Notarial Seal 

.Is 4 ,Kay E. Gongaware, Notary Public 
V ...... Monroeville Boro, Allegheny County 

%-Wl .. My Commission Expires Feb. 7, 2005 
"-, " ., Member, Pennsylvania Association of Notaries
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I hereby certify that a true and correct copy of the foregoing Sur-Reply in Opposition 

to the United States' Motion for Summary Judgment was served by U.S. Mail, postage prepaid this 

____ day of July, 2001 upon the following counsel: 

Steven Rusak, Esq.  
Environmental Division - DOJ 

P.O. Box 23986 
Washington, DC 20026-3986 

Jessica Lieber Smolar, Esq.  
Assistant United States Attorney 
Western District of Pennsylvania 
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