
RAS 3149                                                                                                        
UNITED STATES OF AMERICA DOCKETED 06/21/01

NUCLEAR REGULATORY COMMISSION SERVED 06/21/01

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Charles Bechhoefer, Chairman
Dr. Richard F. Cole

Dr. Charles N. Kelber

In the Matter of

DOMINION NUCLEAR CONNECTICUT, INC.

(Millstone Nuclear Power Station, Unit No. 3;
Facility Operating License NPF-49)

Docket No. 50-423-LA-3

ASLBP No. 00-771-01-LA-R

June 21, 2001

MEMORANDUM AND ORDER
(Telephone Conference, 5/24/01)

By Memorandum and Order (CCAM/CAM Motion for Reconsideration of 

LBP-01-1), LBP-01-17, 53 NRC __ (May 10, 2001), the Atomic Safety and Licensing Board

granted the motion for reconsideration of the Intervenors, Connecticut Coalition Against

Millstone (CCAM) and Long Island Coalition Against Millstone (CAM)(collectively referenced as

CCAM/CAM) of our Order in LBP-01-1, 53 NRC 75 (January 17, 2001).  That Order had denied

their motion to reopen the record.  The request to reopen had been generated by recent

matters of public record stemming from Northeast Nuclear Energy Company�s

(NNECO�s)(subsequently Dominion Nuclear Connecticut, Inc. (DNC or Licensee))

decommissioning of Millstone Unit 1 (Millstone-1): specifically, NNECO�s report that it could not

confirm the location of two fuel pins (or rods) at the Millstone-1 spent fuel pool (SFP).   
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1CCAM/CAM Response to Board�s May 10, 2001 Order, dated May 22, 2001
[hereinafter CCAM/CAM Response];  NRC Staff�s Views Concerning Procedures on 
Reopening the Record, dated May 22, 2001 [hereinafter NRC Response]; DNC�s
Response to Questions Posed by the Licensing Board in LBP-01-17, dated May 22,
2001 [hereinafter DNC Response].

In reopening the record, the Licensing Board provided for a telephone prehearing

conference in order to establish procedures and set schedules for the reopened hearing.  We

also invited the parties to brief certain questions prior to the conference, and all of them did so.1

On May 24, 2001, the Licensing Board conducted this telephone prehearing conference

(Tr. 530-603).  Participating, in addition to the three Licensing Board Administrative Judges,

were David Repka, Esq. and Donald Ferraro, Esq., on behalf of the Licensee; Nancy Burton,

Esq., on behalf of CCAM/CAM; and Ann P. Hodgdon, Esq. and Norman St. Amour, Esq., on

behalf of the NRC Staff.  Also present were Diane Screnci and Neil Sheehan, NRC Office of

Public Affairs, Region I; Victor Nerses, NRC Office of Nuclear Reactor Regulation (Project

Manager for Millstone-3); Lee Dewey, Esq. and Michelle McKown, Esq., counsel for the Atomic

Safety and Licensing Board Panel (ASLBP); Paul Gunther, Nuclear Information and Resource

Service (NIRS); Brandon Plapp, Office of Representative Edward J. Markey; Rich Bickers, from

McGraw Hill Publishing Co.; David Lochbaum, of the Union of Concerned Scientists and a

witness for CCAM/CAM earlier in this proceeding; Pete Reynolds, CCAM; Joseph Besade,

CCAM and a witness for CCAM/CAM earlier in this proceeding; and Paul Schoiniere, from the

Day Newspaper, New London, Connecticut.

Following are the matters discussed and rulings made during the conference:

1.  NRC Staff Motion to hold Proceeding in Abeyance.  On May 22, 2001, the NRC Staff

filed a motion to hold the proceeding in abeyance.  The Staff sought to defer all prehearing

activities in this proceeding�most particularly, discovery--pending completion by NRC�s Office of



-3-

2By Order dated May 22, 2001 (unpublished)(transmitted to counsel for each of the
parties by e-mail), the Board directed the parties to be prepared to consider the NRC Staff
motion during the telephone conference call.

Investigations (OI) of an ongoing investigation of an allegation concerning NNECO�s reporting

to NRC of the missing fuel pins at the Millstone-1 SFP.2  The motion was supported by the

affidavit of Barry R. Letts, Region 1 Field Office Director, OI.

The motion recited that OI was conducting an investigation of an allegation concerning

NNECO�s conduct relating to the reporting of missing fuel pins at the Millstone-1 SFP.  The

motion indicated that the investigation could lead to further action, including but not limited to

referral to the Department of Justice (DOJ) for criminal investigation.  The motion further claims

that this adjudicatory proceeding and OI�s investigation appear to involve, in part, the same

factual allegations and that some persons employed by the NRC and/or the Licensee are likely

to be involved in both this proceeding and the OI investigation.  

Mr. Letts, in his affidavit, states his belief that continuing this proceeding at this time

could jeopardize the integrity of OI�s investigation.  Further, Mr. Letts estimates that OI�s

investigation and the decision whether to refer the matter to the DOJ will be completed by late

summer, 2001.  The Staff requests that this proceeding be held in abeyance until the

completion of OI�s investigation, and it offers to provide progress reports on the OI investigation

should we find this to be helpful.

As authority for us to take this action, the Staff cites regulations granting a Presiding

Officer (including this Licensing Board) all the powers necessary to regulate the course of a

hearing.  See 10 C.F.R. § 2.718(e); see also 10 C.F.R. § 2.1117.  The Staff also references a

Commission decision indicating that adjudicatory proceedings should be conducted in a manner

that does not interfere with an ongoing investigation, including staying of the proceeding as
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appropriate.  Georgia Power Co. (Vogtle Electric Generating Plant, Units 1 and 2), CLI-95-9, 41

NRC 404 (1995).

On the other hand, CCAM/CAM read CLI-95-9 as requiring there to be �substantial

prejudice� to the OI investigation before a licensing proceeding is suspended pending

completion of an OI investigation.  They assert, quoting from CLI-95-9, 41 NRC at 405, that �[i]t

is not unusual in our practice for an adjudicatory proceeding and an OI investigation on the

same general subject matter to proceed simultaneously, even where issues may overlap.� 

They urge the Licensing Board to balance whether public interest issues in health and safety in

a particular proceeding override the factors on which the Staff relies to support its motion.  Tr.

542-43.  And they conclude that there are no facts in Mr. Letts� brief conclusory affidavit that

explain why the integrity of OI�s investigation would be compromised by continuation of this

proceeding.  Tr. 543.  Specifically, CCAM/CAM question the scope of the OI investigation and

the extent to which it might be compromised by our not granting the Staff�s requested deferral

(Tr. 543-44).  They add that there has been nothing specific from the Staff as to how it expects

that continuation of health and safety activities in this proceeding will impair the OI investigation

or, if applicable, investigatory activities by the DOJ (Tr. 563).

For its part, the Licensee supports the Staff deferral motion, although agreeing with

CCAM/CAM that the substance of the OI investigation is not necessarily at issue in this

proceeding (Tr. 55l-52).  DNC further observes that it too has filed a motion (dealt with later in

this Memorandum and Order) to defer further activities pending completion of its report on its

search for the lost or missing fuel rods (fuel rod accountability project (FRAP))(id.). 

Absent affirmative action by us (or the Commission), deferral would leave in effect the

administrative controls on spent fuel placement at Millstone-3 that were put into effect following

our issuance of LBP-00-26 last October.  According to the Licensee, there has been no
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criticality event in the Millstone-3 SFP resulting from the new administrative controls.  Further,

fuel reloading and disposition of further spent fuel into the SFP (during which time the

administrative controls assume significance) took place in November, 2000 and is not

scheduled to recur for eighteen months following that outage (May, 2002).      

Taking into account the views of all parties on deferral of activities in this proceeding,

and particularly the likelihood that deferral until Labor Day would not compromise our ability to

complete the hearing activities relative to the missing fuel rods prior to the May, 2002 scheduled

refueling outage, the Licensing Board determined to grant the Staff�s motion and to defer

further activities in this proceeding until September 4, 2001 (the day after Labor Day), or such

earlier date as OI completes its investigation (Tr. 570).  As offered by the Staff, the Staff is to

provide the Board and parties with periodic reports as to the status of the OI investigation,

together with interim inspection reports on this matter (Tr. 573).  The Staff was also directed to

provide copies of the completed OI investigation report (sanitized as necessary to protect

confidential informants as well as for Privacy Act purposes) to the Board and parties (Tr. 572).  

The Board further noted that, if the Staff sought a further deferral beyond Labor Day

(e.g., to reflect lack of completion of the OI investigation or to accommodate a referral to the

DOJ), the Board would consider (with the parties) whether, and to what extent, continued

deferral was warranted.  If necessary, the Board would inquire into the specific information

being considered by OI and the extent to which it would overlap information in dispute in this

proceeding, perhaps using procedures long ago approved by the Commission (at that time, the

Atomic Energy Commission) involving a potential in camera hearing session (involving only the

Staff, OI and the Board) to determine the extent of any overlap.  See Statement of Policy:

Investigations, Inspections, and Adjudicatory Proceedings, 49 Fed. Reg. 36,032 (September

13, 1984).  
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2.  Licensee Motion to Defer Proceedings Pending Completion of FRAP Report.

In DNC�s May 22, 2001 response to questions we had posed in LBP-01-17, the

Licensee moved to defer further activities in this proceeding pending its completion of the FRAP

report referenced earlier, together with its root cause assessment (RCA).  DNC Response at 7-

8.  The Licensee indicated that June 30, 2001, was the target date for completion of the FRAP

report, with the RCA to be completed shortly thereafter.  Id. at 6.  DNC acknowledged, however,

that, because of the complexity and thoroughness of its investigation, and the number of

interviews being conducted, the target date presents a �significant challenge� and could be

delayed.  Id. at 6 n. 6.  See also Tr. 556 (�The quality of the investigation, the completeness of

the investigation is more important than the schedule�). 

CCAM/CAM opposed the DNC deferral request, relying on what they characterized as

previous failures to respond to NRC requirements.  However, it appears to the Board that the

FRAP report and the RCA are likely to be completed well before the dates we have established

for the Staff�s deferral.  Thus, granting DNC�s deferral motion would entail a shorter deferral

than we have already granted the Staff.  That being so, we hereby grant DNC�s deferral motion. 

As it has offered, DNC must furnish the Board and parties with copies of the FRAP report and

the RCA, as well as background documentation (Tr. 570).

3.  Procedures at Reopened Hearing.

With respect to procedures following the deferral period, all parties appeared to agree

that, once the Subpart K procedures have been invoked, those procedures would continue to

be used with respect to new information not previously considered (absent waiver by the party

invoking the procedure, a waiver that was here declined by the Licensee, who had invoked the

procedure (Tr. 576)).  The Licensing Board confirmed that the Subpart K procedures would be

used, consisting of affidavits or declarations of witnesses and an oral argument (likely to be



-7-

held in the New London, CT area)(Tr. 576-77).  CCAM/CAM expressed a preference for a full

evidentiary hearing but acknowledged that such a hearing could not be attained absent

fulfillment of the conditions set forth in 10 C.F.R. § 2.1115 (id.).

CCAM/CAM emphasized that it would need discovery to prepare adequately for the

reopened hearing (Tr. 576).  For its part, DNC claimed that discovery in Subpart K proceedings

is limited and that, once DNC has produced the FRAP report and the RCA, no further discovery

would be warranted.  DNC Response at 7-8.  As set forth during the conference, however, the

Licensing Board believes that Subpart K may include a right to discovery prior to proceeding to

oral argument (Tr. 577, 583-84).  Of course, no discovery would be permitted during the period

in which this proceeding is deferred (Tr. 583, 586).  However,  we can perceive of information

beyond the FRAP report and RCA, together with background documentation (which are to be

furnished to the parties and the Board) that may be useful for CCAM/CAM in preparing their

position on the issue at hand.  Thus, following the deferral period, we expect to hold another

telephone prehearing conference to prescribe guidelines for further discovery (both standards

and schedule) in this proceeding.

4.  Immediate Effectiveness of LBP-00-26.

As a result of our decision in LBP-00-26, revised administrative controls for the

Millstone-3 SFP were put into effect, along with the authorized increase in capacity of the SFP. 

In LBP-01-17, we asked the parties to address the effect of reopening the record on the

continued effectiveness of the ruling in LBP-00-26.

At the outset of this proceeding, the Staff had made a proposed �no significant hazards

consideration� finding with respect to the proposed amendment before it.  64 Fed. Reg. 48,672

(1999).  During the conference, the Staff advised that, during its issuance of the amendment

authorized by LBP-00-26, and reflecting the pending petition for review of LBP-00-26, the



-8-

Commission had made a final �no significant hazards consideration� finding (Tr. 595).  See

Board Notification No. 2000-08 (November 28, 2000), Safety Evaluation by the Office of

Nuclear Reactor Regulation at 19-22.  This Board lacks authority to overrule or modify such a

finding.  See 10 C.F.R. §§ 50.91, 50.92.  That being so, the question of the continuing

effectiveness of LBP-00-26 pending the reopened hearing becomes moot (Tr. 596-97).  The

administrative controls permitted by LBP-00-26 may thus remain in effect pending our

resolution of the reopened issue.

5.  Questions for Parties.

Judge Kelber posed several technical questions to the parties (Tr. 574, 597-600)

bearing upon the reopened issue.  Following the period of deferral, and in our future conference

concerning discovery, the Board will revisit these questions (to the extent still pertinent to the

proceeding) and establish schedules for addressing them.

*         *          * 

IT IS SO ORDERED.

                                                                          For the Atomic Safety and Licensing Board

     /RA/
                                                                                                                                             
                                                                          Charles Bechhoefer, Chairman
                                                                          ADMINISTRATIVE JUDGE

Rockville, Maryland
June 21, 2001

[Copies of this Memorandum and Order have been transmitted this date by e-mail to counsel
for each of the parties.]
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