
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

WESTINGHOUSE ELECTRIC COMPANY, 

Plaintiff, ) CIVIL ACTION NO. 00-CV-895 
Judge Gary L. Lancaster 

v.  

UNITED STATES OF AMERICA, UNITED) 
STATES DEPARTMENT OF ENERGY, and) 
NUCLEAR REGULATORY COMMISSION, 

Defendants.  

MEMORANDUM IN SUPPORT OF UNITED STATES' 
MOTION FOR PROTECTIVE ORDER OR, IN THE ALTERNATIVE, 

TO STAY DISCOVERY PENDING RESOLUTION OF DISPOSITIVE MOTION 

INTRODUCTION 

Pursuant to Rule 26(c) of the Federal Rules of Civil 

Procedure, defendants United States of America, et al. ("United 

States") respectfully move this Court to issue a protective order 

to defer all discovery and the meeting of the parties required 

under Federal Rule of Civil Procedure Rule 26(f), until after the 

Court rules on the United States' pending motion for summary 

judgment, which is fully briefed, is ripe for decision, and may 

resolve this entire case.' Plaintiff Westinghouse Electric 

Company ("Westinghouse") has conceded that there are no disputed 

issues of material fact that preclude entry of summary judgment 

dismissing its complaint against the United States. Br. in Opp.  

to Summ. J. at 2. Because Westinghouse's claims may well be 

dismissed, discovery at this stage is premature and unnecessarily 

1 Westinghouse has indicated that it intends to oppose this motion.  
Counsel for Westinghouse also advised counsel for Defendant that he has served 
discovery on counsel for Defendant, which to date has not been received.  
Clearly service of discovery at this time, prior to any Rule 26(f) conference, 
is premature and in plain violation of the Federal Rules of Civil Procedure.



burdensome and costly. Accordingly, all discovery in this case 

and the Rule 26(f) conference should be stayed until the Court 

rules on the United States' pending motion for summary judgment.  

FACTUAL BACKGROUND 

Westinghouse alleges that the United States is liable for 

environmental clean up costs at Westinghouse's Specialty Metals 

Plant in Blairsville, Pennsylvania, based upon work that 

Westinghouse Electric Corporation, the predecessor to Plaintiff 

Westinghouse Electric Company, performed for the government in 

the late 1950s and early 1960s under Contract No. AT-1l-I-GEN-14, 

and its successor contracts. In this case, Westinghouse asserts 

two claims under the Comprehensive Environmental Response, 

Compensation, and Liability Act ("CERCLA"), 42 U.S.C. §§ 9601

9675: (1) a claim for recovery of response costs under section 

107 (Count III), and (2) a claim for contribution under section 

113 (Count IV).2 

On April 16, 2001, the United States filed a motion for 

summary judgment demonstrating that the Court should dismiss 

Count III because Westinghouse, a potentially responsible party 

uftder CERCLA, may not bring a section 107 cost recovery action 

against the United States. Mem. in Supp. of Summ. J. at 27-29.  

In Westinghouse's opposition brief, Westinghouse conceded that 

2 Westinghouse originally filed a four count complaint in the Court of 

Federal Claims, which retained jurisdiction over Counts I and II, and 
transferred Counts III and IV to this Court.  
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the Court should dismiss Count III. Br. in Opp. to Summ. J. at 

2.3 

In the United States' motion for summary judgment, the 

United States further demonstrated that the Court should dismiss 

Counts III and IV because Westinghouse previously released the 

United States from those claims. As the United States explained, 

on September 16, 1983, Westinghouse Electric Corporation, the 

predecessor to Westinghouse Electric Company, entered into a 

supplemental agreement to Contract No. AT-11-1-GEN-14 and its 

successor contracts. In that supplemental agreement the United 

States agreed to pay higher fees under the contract in exchange 

for a broad release for "the Government, its officers, agents, 

and employees, of and from all claims whatsoever arising from or 

under the said contract from its inception." The release is a 

complete bar to Westinghouse's claims. Mem. in Supp. of Summ. J.  

at 14-27; Reply Mem. in Supp. of Summ. J. at 1-9. This sole 

remaining issue is fully briefed, ripe for decision, and may be 

dispositive of the entire case.  

ARGUMENT 

I. DISCOVERY SHOULD BE STAYED PENDING RESOLUTION OF THE 
DISPOSITIVE MOTION PENDING BEFORE THE COURT.  

Federal courts possess a wide grant of discretionary 

authority to limit discovery "for good cause shown," through the 

3 Westinghouse filed its opposition to the United States' motion on May 
7, 2001, and the United States filed its reply memorandum in support of the 
motion for summary judgment on May 18, 2001.  
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issuance of "any order which justice requires," Fed. R. Civ. P.  

26(c), and the Third Circuit will uphold a decision to issue a 

protective order or to otherwise limit the timing or scope of 

discovery, absent an abuse of discretion. Brumfield v. Sanders, 

232 F.3d 376, 380 (3d Cir. 2000), cert. denied, 121 S. Ct. 1486 

(2001); Holmes v. Pension Plan of Bethlehem Steel Corp., 213 F.3d 

124, 138 (3d Cir. 2000).  

Moreover, the Supreme Court has long held that the 

"principle of judicial parsimony" recognizes that when legal 

issues may be dispositive of a case, the court has the discretion 

to stay discovery on factual issues until the legal issues have 

been decided. Sinclair Refininq Co. v. Jenkins Petroleum Process 

Co., 289 U.S. 689, 694 (1933). For this reason, the broad 

discretion afforded the Court to defer discovery applies with 

special force where, as here, a motion that could dispose of the 

entire case has been fully briefed and is ripe for decision by 

the Court.  

Following these basic principles, the courts have routinely 

deferred discovery where a motion has been filed that may dispose 

of the claim or action. See, e.g., United Presbyterian Church v.  

Reagan, 738 F.2d 1375, 1382-83 (D.C. Cir. 1984) (upholding stay 

of all discovery where a motion to dismiss was filed); Ingram 

Corp. v. J. Ray McDermott & Co., 698 F.2d 1295, 1304 n.13 (5th 

Cir. 1983) (stay of discovery appropriate where case might be
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resolved by motion); Wood v. McEwen, 644 F.2d 797, 800 (9th Cir.  

1981) (protective order suspending discovery was properly granted 

when the legal sufficiency of plaintiff's complaint was 

challenged through a motion to dismiss under Fed. R. Civ. P. 12); 

Tamari v. Bache Halsey Stuart Inc., 619 F.2d 1196, 1203 (7th Cir.  

1980) (discovery properly disallowed where claim could be 

resolved as a matter of law); White v. Fraternal Order of Police, 

909 F.2d 512, 515-17 (D.C. Cir. 1990) (court did not abuse its 

discretion when it stayed discovery pending resolution of motion 

for summary judgment); Rutman Wine Co. v. E. & J. Gallo Winery, 

829 F.2d 729, 738 (9th Cir. 1987) ("It is sounder practice to 

determine whether there is any reasonable likelihood that 

plaintiffs can construct a claim before forcing the parties to 

undergo the expense of discovery."); Hermes v. Hein, 742 F.2d 

350, 355-56 (7th Cir. 1984) (court did not abuse discretion by 

denying a request for further discovery pending resolution of a 

motion for summary judgment); Havoco of America, Ltd. v. Shell 

Oil Co., 626 F.2d 549, 553 (7th Cir. 1980) (noting that it would 

be an "abdication of . . . judicial responsibility" to require 

costly discovery and trial work where complaint fails to state a 

claim upon which relief can be granted); Jackson v. Northern 

Telecom, Inc., No. 90-0201, 1990 WL, at *1 (E.D. Pa. Mar. 30, 

1990) (the court has "broad discretion to stay discovery pending 

decision on a dispositive motion;" "in the interest of judicial
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economy, and with a view toward preventing possibly unnecessary 

and expensive discovery," the court stayed discovery).  

II. DISCOVERY IN THIS CASE IS PREMATURE AND SHOULD NOT BE 
PERMITTED AT THIS TIME.  

A stay is all the more appropriate in this case because 

discovery is likely to be particularly burdensome and costly.  

The events that allegedly give rise to Westinghouse's complaint 

occurred approximately fifty years ago. Specifically, the 

Complaint concerns work that Westinghouse Electric Corporation 

performed for the government in the late 1950s and early 1960s 

under a government contract. Thus, discovery would likely entail 

significant archival research, and locating and deposing former 

Westinghouse Electric Corporation and government employees from 

the 1950s and 1960s. In this case it would be highly 

inefficient, costly and burdensome to allow this discovery to 

proceed at this time because the entire case may well be resolved 

on the purely legal issue pending before the Court.  

Finally, staying discovery at this time until this 

fundamental issue is resolved will not prejudice Westinghouse in 

any way. As Westinghouse has conceded, the resolution of the 

United States' pending motion for summary judgment does not 

depend upon any facts or discovery and involves purely legal 

issues. Westinghouse has concede that there are no disputed 

issues of material fact that preclude entry of summary judgment 

dismissing its complaint against the United States. Br. in Opp.
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to Summ. J. at 2. If this Court should conclude that 

Westinghouse's claims are not barred by the release, then to the 

extent that discovery is otherwise appropriate, 4 Westinghouse 

could at that time pursue its discovery.  

CONCLUSION 

For the aforementioned reasons, this Court should stay 

discovery and the Rule 26(f) conference pending resolution of the 

United States' motion for summary judgment.  

Respectfully submitted, 

JOHN C. CRUDEN 
Acting Assistant Attorney 
General 
Environment & Natural Resources 
Division 

OF COUNSEL: 

JAMES CAREY, Chief Counsel VEN E. US K, Senior Attorney 
Pittsburgh Naval Reactors United States Department of 
United States Department Justice 
of Energy Environment & Natural Resources 
West Mifflin, PA 15122-0109 Div.  
(412) 476-7202 Environmental Defense Section 

P.O. Box 23986 
Washington, D.C. 20026-3986 
(202) 514-9275 

4 The United States does not waive any other objections that it may 
have to future discovery requests, if any.  
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LINDA L. KELLY 
United States Attorney

CHARLES MULLINS, Senior 
Attorney 
Office of the General 
Counsel 
United States Nuclear 
Regulatory Commission 
Washington, D.C. 20555 
Tel: (301) 415-1606 

DATE: June 6, 2001

JESSICA LIEBER SMOLAR 
Assistant U.S. Attorney 
Western District of Pennsylvania 
633 U.S.P.O. & Courthouse 
Pittsburgh, PA 15219 
(412) 644-3500 
PA ID No.: 65406
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CERTIFICATE OF SERVICE 

I hereby certify that on June 6, 2001, a true copy of the 

foregoing: (1) "United States' Motion for Protective Order, or in 

the Alternative, to Stay Discovery Pending Resolution of 

Dispositive Motion," (2) "Memorandum in Support of United States' 

Motion to Stay Discovery Pending Resolution of Dispositive 

Motion, and (3) Order were served by first-class mail, postage 

prepaid, upon the following counsel: 

Steven Baicker-McKee, Esq.  
Scott A. Wright, Esq.  
Babst, Calland, Clements & Zomnir, P.C.  
Two Gateway Center, 8 th Floor 
Pittsburgh, PA 15222

'SICA LIEBER SMOLAR


