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ADAM A. LEWIS (Bar No. 88736)
MORRISON & FOERSTER LLP

425 Market Street

San Francisco, CA 94105-2482
Telephone: (415) 268-7000

Fax: (415) 268-7522 3.7 7{/%

LARREN M. NASHELSKY (Pro Hac Vice)
MARK B. JOACHIM (Pro Hac Vice)
STEPHEN M. TANNENBAUM (Pro Hac Vice)
MORRISON & FOERSTER LLP

1290 Avenue of the Americas

New York, New York 10104

Telephone: (212) 468-8000

Facsimile: (212) 468-7900

Attorneys for El Paso Merchant Energy, L.P.

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION
In re: Case No. 01-30923 (DM)
PACIFIC GAS AND ELECTRIC COMPANY, Chapter 11
a California corporation, - _

‘ : Date: May 9, 2001
Debtor. Time: 9:30 am.
Place: Hon. Dennis Montali
235 Pine Street, 22nd Floor

Federal 1.D. No. 94-0742640 San Francisco, CA 94104

RESPONSE OF EL PASO MERCHANT ENERGY, L.P. TO DEBTOR’S
EMERGENCY MOTION FOR ORDERS: (1) AUTHORIZING INTERIM
USE OF CASH COLLATERAL IN WHICH GAS SUPPLIERS HAVE
A BENEFICIAL INTEREST; (2) AUTHORIZING INCURRENCE
OR POST-PETITION SECURED DEBT ON AN INTERIM BASIS;
(3) SCHEDULING AND ESTABLISHING DEADLINES RELATING
TO A FINAL HEARING ON CONTINUED USE OF CASH COLLATERAL
AND INCURRENCE OF POST-PETITION SECURED DEBT; AND (4) AFTER CONCLUSION
OF A FINAL HEARING, AUTHORIZING CONTINUED USE OF CASH COLLATERAL AND
INCURRENCE OF POST-PETITION SECURED DEBT

El Paso Merchant Energy, L.P. (“El Paso”), one of the gas suppliers (collectively, the
“Suppliers™) that hold a security interest in certain assets of Pacific Gas and Electric Company, a
California corporation, and a debtor and debtor-in-possession (the “Debtor”) pursuant to that certain
Gas Supplier Security Agreement, da&ed on or about February 7, 2001, among the Debtor, the
Suppliers, and U.S. Trust Company, National Association, as collateral agent (in such capacity, the

“Agent”) for the Suppliers (the “Gas Suppliers Security Agreement”), hereby submits its Response
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(this “Response”) to the Debtor’s Motion for Orders (1) Authorizing Interim Use of Cash Collateral
in which Gas Suppliers have a Beneficial Interest; (2) Authorizing Incurrence of Post-Petition
Secured Debt on an Interim Basis; (3) Scheduling and Establishing Deadlines Relating to a Final
Hearing on Continued Use of Cash Collateral and Incurrence of Post-Petition Secured Debt; and (4)
After Conclusion of a Final Hearing, Authorizing Continued Use of Cash Collateral and Incurrence
of Post-Petition Secured Debt (the “Cash Collateral Motion™). By this Response, El Paso does not
request that the Court prohibit the Debtor from using the Cash Collateral (as defined below). Rather,
El Paso respectfully requests that the Court, pursuant to Sections 363(c) and (e) of title 11 of the
United States Code (the “Bankruptcy Code™), condition the Debtor’s use of the Cash Collateral on
the provision of “adequate protection” of the Agent’s and the Suppliers’ interests in the Cash

Collateral.
I. FACTUAL BACKGROUND

1. On April 6, 2001 (the “Petition Date”), the Debtor filed a voluntary petition for relief
with this Court under Chapter 11 of the Bankruptcy Code (Case No. 01-30923 (DM) (the “Chapter 11
Case”). The Debtor is authorized to continue to operate its business and manage its property as a
debtor-in-possession pursuant to Sections 1107 and 1108 of the Bankruptcy Code.

2. On the Petition Date, the Debtor filed the Motion. A preliminary hearing on the Cash
Collateral Motion was held before the Court on April 9, 2001 (the “Preliminary Hearing”).

3. Counsel for certain of the Suppliers (including El Paso) appeared at the Preliminary
Hearing and consented to the Debtor’s request for authority to use the Suppliers’ cash collateral, on
an interim basis, pending a final haring, which hearing was scheduled for 9:30 a.m. (prevailing
pacific coast time) on May 9, 2001 (the “Final Hearing”).

4. No trustee or examiner has been appointed in the Chapter 11 Case nor has a request
for the appointment of a trustee or examiner been made. On April 11, 2001, the Office of the United
Stétes Trustee appointed an official committee of unsecured creditors of the Debtor (the

“Committee”) and the Committee retained counsel.
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5. Upon information and belief, as of the Petition Date, the Debtor owed an aggregate
amount of approximately $140 million to the Suppliers on account of the Debtor’s Master Gas
Purchase and Sale Agreements with the Suppliers (collectively, the “Master Gas Purchase
Agreements”) for pre-Petition Date natural gas deliveries made on behalf of the Debtor’s Core
Customers (as defined in the Gas Supplier Security Agreement). Such payment obligations are
secured by at least a second-priority security interest and lien upon certain assets of the Debtor’s (as
more fully described in the Gas Supplier Security Agreement) (the “Suppliers’ Pre-Petition
Collateral”). According to the Debtor’s own pleadings, as of April 13, 2001, the value of the
Suppliers’ Pre-Petition Collateral was approximately $639 million.

6. The Suppliers® Pre-Petition Collateral includes, without limitation, certain accounts
receivable of the Debtor and related documents, instruments and chattel paper evidencing such

accounts receivable, whenever acquired, as well as all proceeds of the Suppliers’ Pre-Petition

* Collateral, whether existing before or after the commencement of the Chapter 11 Case, which items

constitute the Agent’s and the Suppliers’ cash collateral within the meaning of Section 363(a) of the
Bankruptcy Code (the “Cash Collateral”). The Agent, El Paso and other Suppliers are entitled,
pursuant to Sections 361 and 363 of the Bankruptcy Code, to adequate protection of their interests in
the Cash Collateral, including adequate protection for any diminution in the value of the Cash
Collateral.
II. EL PASO’S RESPONSE TO THE DEBTOR’S MOTION

7. Pursuant to Sections 363(c) and 363(e) of the Bankruptcy Code, if each of the Agent,
El Paso and the other Suppliers do not consent to the Debtor’s use of the Cash Collateral, the Debtor
is required to provide adequate protection to such parties in respect and to the extent of, inter alia,
any diminution of the value of the Cash Collateral.

8. Neither the Agent, El Paso, nor the other Suppliers have consented to the use of the
Cash Collateral. El Paso (and, upon information and belief, the Agent and the other Suppliers) will
not consent to such use absent the entry of an Order by this Court adequately protecting the interests

of such parties in the Cash Collateral.
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9. On or about April 12, 2001, the Debtor filed with the Court a proposed form of final
Order with respect to the Cash Collateral, which proposed form of order purports to adequately
protect the interests of the Agent and the Suppliers in the Cash Collateral. El Paso submits that the
Debtors’ proposed form of order is wholly insufficient in that it does not provide the Agent and the
Suppliers with any of the protections; rights and remedies normally required to be provided to parties
with an interest in cash collateral.

10.  In fact, the Debtor has filed with the Court a form of stipulation (the “Bondholder
Stipulation”) that the Debtor proposes to enter into with BNY Western Trust Coinpany, as Successor
Trustee (the “Indenture Trustee™) pursuant to that certain indenture dated December 1, 1920 entered
into by the Debtor with respect to certain mortgage bonds (collectively, the “Bonds”). The
Bondholders claim an interest in, among other things, the same cash collateral in which the Agent
and the Suppliers hold an interest. The proposed Bondholder Stipulation, which the Debtor has
finalized with the Indenture Trustee, provides the Indenture Trustee and the Béndholders with many
of the usual and customary protections, rights, and remedies for a holder of an interest in cash
collateral.

11.  Attached to this Response as Exhibit A is a draft proposed stipulation (the “Supplier
Stipulation™) which El Paso has prepared. The Supplier Stipulation is substantially the same as the
Bondholder Stipulation (with some necessary conforming changes that are indicated in the black-
lined version attached hereto as Exhibit B). El Paso would consent to the Debtor’s use of the Cash
Collateral if the Court enters an order approving the Supplier Stipulation.

12. El Paso submits that, given that the Indenture Trustee and the Bondholders, on the one
hand, and the Agent and the Suppliers, on the other hand, claim an interest in certain of the same cash
collateral, there is absolutely no reason why the Agent and Suppliers are not entitled to the same
protections being proposed for the Indenture Trusteé and the Bondholders with respect to the
Debtor’s use of that cash collateral. Moreover, even if the Debtor were not proposing to enter into
the Bondholder Stipulation with the Indenture Trustee, absent the protections, rights and remedies
provided for in the Supplier Stipulation, El Paso (and, upon information and belief, the Agent and the

other Suppliers) would object to the Debtor’s use of the Cash Collateral.
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III. CONCLUSION
For all of the foregoing reasons, El Paso respectfully requests that the Court enter an order

authorizing and directing the Debtor to enter into the Supplier Stipulation and granting such other and
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further relief as the Court deems just and proper.

Dated: May ], 2001

El Paso’s Cash Collat. Response
ny-348463

ADAM A. LEWIS

MOTSON & FOERSTER LLP
By: QKM AN L)Y

Adam A. Lewis

Attorneys for El Paso Merchant Energy, L.P.
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I am employed with the law firm of Morrison & Foerster tir, whose address
is 425 Market Street, San Francisco, California, 94105; I am not a party to the
within cause; I am over the age of eighteen years and I am readily familiar with
Morrison & Foerster’s practice for collection and processing of correspondence for
mailing with the United States Postal Service and know that in the ordinary course
of Morrison & Foerster's business practice the document described below will be
deposited with the United States Postal Service on the same date that it is placed at
Morrison & Foerster with postage thereon fully prepaid for collection and mailing.

I further declare that on the date hereof I served a copy of:

Response of El Paso Merchant Energy, L.P. to Debtor’s Emergency Motion for
Orders: (1) Authorizing Interim Use of Cash Collateral in Which Gas
Suppliers Have a Beneficial Interest; (2) Authorizing Incurrence or Post-
Petition Secured Debt on an Interim Basis; (3) Scheduling and Establishing
Deadlines Relating to a Final Hearing on Continued Use of Cash Collateral and
Incurrence of Post-Petition Secured Debt; and (4) After Conclusion of a Final
Hearing, Authorizing Continued Use of Cash Collateral and Incurrence of
Post-Petition Secured Debt

on the following by placing a true copy thereof enclosed in a sealed envelope
addressed as follows for collection and mailing at Morrison & Foerster rie, 425
Market Street, San Francisco, California, 94105, in accordance with Morrison &
Foerster’s ordinary business practices:

See attached Service List

I declare under penalty of perjury under the laws of the State of California
that the above is true and correct.

Executed at San Francisco, California, this 4th day of May, 2001.

Jeannie Baker-Sanders ‘/g Sarnro e 6{(’(\ &a - -SMU DAY

(typed) (signature)
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425 Market Street

San Francisco, CA 94105-2482
Telephone: (415) 268-7000
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Attorneys for El Paso Merchant Energy, L.P.
UNITED STATES BANKRUPTCY COURT

NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

Case No. 01-30923 (DM)
Chapter 11 Case

Inre:

PACIFIC GAS AND ELECTRIC COMPANY,
a California corporation, HEARING

Date: May 9, 2001

Time: 9:30 a.m.

Place: 235 Pine Street, 22nd Floor

San Francisco, California

Debtor.

Nt Nt st Nt Nt et gt e a”

Federal I.D. No. 94-0742640

STIPULATION: (I) AUTHORIZING AND RESTRICTING
USE OF CASH COLLATERAL PURSUANT TO 11 U.S.C.
§ 363 AND BANKRUPTCY RULE 4001 AND (II) GRANTING
ADEQUATE PROTECTION PURSUANT TO 11 U.S.C. §§ 361 AND 363

This Stipulation (the “Stipulation”) is made by and among Pacific Gas and Electric
Company, a California corporation, and a debtor and debtor-in-possession (the “Debtor”), the Agent
(as defined below), and certain gas suppliers (the “Suppliers™) that hold a security interest in certain

of the Debtor’s assets (the “Suppliers’ Pre-Petition Collateral”) pursuant to that certain Gas Supplier

Security Agreement, dated as of February ___, 2001, among the Debtor, the Suppliers, and U.S. Trust
Company, National Association, as collateral agent for each of the Suppliers (in such capacity, the

“Agent”) (the “Gas Supplier Security Agreement”).
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WHEREAS:
A. On April 6, 2001 (the “Petition Date”), the Debtor filed a voluntary petition for
relief with this Court under Chapter 11 of the Bankruptcy Code (Case No. 01-30923 (DM) (the

“Chapter 11 Case”). The Debtor is authorized to continue to operate its business and manage its

property as a debtor-in-possession pursuant to Sections 1107 and 1108 of the Bankruptcy Code.
B. Also on the Petition Date, the Debtor filed an emergency motion for authority

to use the Suppliers’ cash collateral (the “Cash Collateral Motion”). A preliminary hearing on the

Cash Collateral Motion was held before the Court on April 9, 2001 (the “Preliminary Hearing”).

C. Counsel for certain of the Suppliers appeared at the Preliminary Hearing and
consented to the Debtor’s request for authority to use the Suppliers’ cash collateral, on an interim
basis, pending a final haring, which hearing was scheduled for 9:30 a.m. (prevailing pacific coast
time) on May 9, 2001 (the “Final Hearing”).

D. No trustee or examiner has been appointed in the Chapter 11 Case nor has a
request for the appointment of a trustee or examiner been made. On April 11, 2001, the Office of the
United States Trustee appointed an official committee of unsecured creditors of the Debtor (the
“Committee”) and the Committee retained counsel.

E. The Debtor admits (without prejudice to the rights of any third party acting on
its own behalf or derivatively through the Debtor in accordance with paragraph 17) that, (i) as of the
Petition Date it owed an aggregate amount of approximately $[ ] million to the Suppliers
on account of the Debtor’s Master Gas Purchase and Sale Agreements with the Suppliers

(collectively, the “Master Gas Purchase Agreements”) for natural gas deliveries made on behalf of

the Debtor’s Core Customers (as defined in the Gas Supplier Security Agreement), (ii) such payment
obligations are secured by at least a second-priority security interest and lien upon the Suppliers’ Pre-
Petition Collateral (as more fully described in the Gas Supplier Security Agreement), and (iii) as of
the Petition Date, the value of the Suppliers’ Pre-Petition Collateral was approximately $[ ]
million.

F. As of the Petition Date, the Debtor was indebted to the Agent and the Suppliers

in the aggregate sum of not less than $[ ] million plus additional interest, costs,
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fees and expenses thereon as provided in the Master Gas Purchase Agreements and the Gas Supplier

Security Agreement (the “Pre-Petition Indebtedness™). Without prejudice to the rights of any third

party acting on its own behalf or derivatively through the Debtor in accordance with paragraph 17,
the Debtor (a) admits, after due inquiry, the legality, validity and enforceability of the Pre-Petition
Indebtedness owing to the Agent and the Suppliers and (b) admits, after due inquiry, that the security
interests and liens held by the Agent and the Suppliers in and upon the Suppliers’ Collateral (the

“Pre-Petition Suppliers’ Liens”) are duly perfected, legal, valid, binding and enforceable, at least,

second-priority liens and security interests on the Suppliers’ Pre-Petition Collateral, not subject to
claim, avoidance defense, objection, action, counterclaim, setoff, recoupment or subordination under
the Bankruptcy Code or applicable non-bankruptcy law, except that such liens and security interests
are junior and subordinated to any pre-existing validly perfected and unavoidable liens and security
interests that were senior to the Pre-Petition Suppliers’ Liens as of the Petition Date (the “Senior
Liens”).

G. Without prejudice to the rights of any third party actin'g on its own behalf or
derivatively through the Debtor in accordance with paragraph 17, the Debtor further admits, after due
inquiry, (i) that the Suppliers’ Pre-Petition Collateral includes, without limitation, certain accounts
receivable of the Debtor and related documents, instruments and chattel paper evidencing such
accounts receivable, whenever acquired, as well as (subject to the Senior Liens) all proceeds of the
Suppliers’ Pre-Petition Collateral, whether existing before or after the commencement of the Chapter
11 Case, which items constitute the Agent’s and the Suppliers’ cash collateral within the meaning of

Section 363(a) of the Bankruptcy Code (the “Cash Collateral”) and (ii) that the Agent and the

Suppliers are entitled, pursuant to Sections 361 and 363 of the Bankruptcy Code, to adequate
protection of their interests in the Cash Collateral, including adequate protection for any diminution
in the value of the Cash Collateral.

H. If not authorized to use the Cash Collateral, the Debtor will be unable to
purchase electricity and gas, meet its payroll or the other obligations necessary to operate its business.
The Debtor’s need to access the Cash Collateral is immediate. In the absence of the proposed use of

the Cash Collateral, serious and irreparable harm will occur.

-3-
ny-347901



Kol - R~ T V. T - S VS S o

NN NN N NN e e e s e e e e s e
W 2 N W A W= O D 0N WD = O

L The Agent and the Suppliers will not consent to the use of the Cash Collateral
absent the approval of the terms and conditions set forth herein.

[J. | The value of the Suppliers’ Pre-Petition Collateral is greatly in excess of the
amount of the Pre-Petition Indebtedness. As such, the Debtor asserts that the Agent and the Suppliers
are entitled to their post-petition costs, fees and expenses, including reasonable attorneys fees and
costs, pursuant to the Master Gas Purchase Agreements and the Gas Supplier Security Agreement, as
provided by Section 506(b) of the Bankruptcy Code.]

K. The proposed use of the Cash Collateral has been negotiated in good faith and
at arms’ length among the Debtor, the Agent and the Suppliers, with all parties represented by
counsel.

L. The proposed use of the Cash Collateral is fair and reasonable, reflects the
Debtor’s exercise of prudent business judgment consistent with its fiduciary duties, and is suppofted
by reasonably equivalent value énd fair consideration.

M. . Pursuant to the Bankruptcy Code, thé Debtor is required to provide adequate
protection to the Agent and the Suppliers in respect and to the extent of, inter alia, any diminution of
the value of the Cash Collateral. Subject to paragraphs 12 and 18 of this Stipulation, the protections
provided pursuant to the terms and conditions of this Stipulation shall be deemed to constitute
adequate protection of the interests of the Agent and the Suppliers in the Cash Collateral for so long
as the Debtor shall be entitled to use the Cash Collateral pursuant to this Stipulation.

IT IS HEREBY STIPULATED, CONSENTED AND AGREED that:

Authorization

1. This Stipulation has no force or effect and the Debtor is not authorized to use
any of the Cash Collateral, unless and until this Stipulation is approved by the Court.

2, The Debtor shall use the Cash Collateral only on the terms and subject to the
conditions set forth in thlS Stipulation, the Master Gas Purchase Agreements and the Gas Supplier
Security Agreement. Notwithstanding the termination of the Debtor’s authority to use the Cash
Collateral hereunder, all liens, priorities, rights and remedies provided to the Agent and the Suppliers

in this Stipulation shall survive such termination and remain in full force and effect with respect to

4-
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the Pre-Petition Indebtedness, and any other claims and obligations arising under the Gas Supplier
Security Agreement, the Master Gas Purchase Agreements or this Stipulation (including, without
limitation, the Post-Petition Indebtedness (as defined in paragraph 5 hereof), outstanding on such
termination date.

3. Notwithstanding anything herein to the contrary, no Cash Collateral may be
used to investigate, object to or contest in any manner, or otherwise challenge, this Stipulation, the
validity, perfection, priority or enforceability of the Pre-Petition Indebtedness or any liens or security

interests securing the Pre-Petition Indebtedness; provided, howevef, that the Committee may utilize

the Cash Collateral to investigate any such matters up to and including the point of formal discovery,
including, without limitation, any examination or request for production of documents pursuant to
Federal Rule of Bankruptcy Procedure 2004.

Acknowledgement of Claims, Liens and Security Interests

4. The Debtor has acknowledged and agreed (without prejudice and subject to the
rights of any third party acting on its own behalf or derivatively through the Debtor or its estate in
accordance with paragraph 17) for all purposes that as of the Petition Date: (a) the Pre-Petition
Indebtedness constituted legal, valid, binding and enforceable obligations of the Debtor, (b) the
amount of the Pre-Petition Indebtedness due and payable to the Agent and the Suppliers as of the
Petition Date is not less than $[ ] million, being the amount due to the Agent and the Suppliers
according to the books and records of the [Agent/Debtor] as of the Petition Date, (c) the liens and
security interests of the Agent and the Suppliers upon the Pre-Petition Suppliers’ Collateral are legal,
valid, binding, perfected and enforceable, not subject to claim, évoidance, defense, objection, action,
counterclaim, setoff, recoupment or subordination, except that such liens and security interests are
junior and subordinate to the Senior Liens, if any, (d) the Agent’s and the Suppliers’ pre-petition
claims against the Debtor and the estate of the Debtor with respect to the Pré-Petition Indebtedness
are allowed and are valid and enforceable, not subject to claim, avoidance, defense, objection, action,
counterclaim, setoff, recoupment or subordination, in the amount of the Pre-Petition Indebtedness,
and (e) the Debtor does not possess, may not assert and has waived any claim, objection, action,

counterclaim, setoff, recoupment or defense of any kind or nature which could in any way affect the

-5-
ny-347901



o

O 0 NN N W s W

10
11
12

13 -

14
15
16
17
18
19
20

21

22
23
24
25
26
27
28

validity, priority, enforéeability and nonavoidability of the Pre-Petition Indebtedness or the liens and
security interests of the Agent and the Suppliers upon the Pre-Petition Suppliers’ Collateral or which
would reduce or affect the obligation of the Debtor to pay the Pre-Petition Indebtedness.

Liens, Reduction in Indebtedness, etc.

5. To the extent that, inter alia, the use of the Cash Collateral results in a decrease
in the value of the Agent’s and the Suppliers’ interest in the Cash Collateral, and as adequate
protection for the use by the Debtor of the Cash Collateral, the Agent on its own behalf and on behalf
of the Suppliers shall have and is hereby granted (effective upon the date of this Stipulation and
without the necessity of the execution by the Debtor, or filing, of security agreements, pledge
agreements, mortgages, financing statements or otherwise) a lien and security interest of the same
extent, priority and validity as the Pre-Petition Suppliers’ Liens on all property of the same type and
kind as the Pre-Petition Suppliers’ Collateral acquired by the Debtor after the Petition Date, except
for any claims for relief arising under the Bankruptcy Code (including, without limitation, claims
arising under 506(c), 544, 545, 547, 548, 549 and 550 of the Bankruptcy Code). In addition, in
accordance with Section 3(i) of the Gas Supplies Security Agreement, if, at any time, the value of the
Suppliers’ Pre-Petition Collateral and the collateral granted to the Suppliers in the immediately
preceding sentence is less than the aggregate amount of (x) the Pre-Petition Indebtedness and (y) any
other claim existing subsequent to the Petition Date under the Master Gas Purchase Arguments and -

the Gas Supplier Security Agreement (the “Post-Petition Indebtedness™), then as further adequate

protection for the use by the Debtor of the Cash Collateral, the Agent on its own behalf and on behalf
of the Suppliers shall have and is hereby granted (effective upon the date of this Stipulation and
without the necessity of the execution by the Debtor, or filing, of security agreements, pledge
agreements, mortgages, financing statements or otherwise) a lien and security interest of the same
extent, priority and validity as the Pre-Petition Suppliers’ Liens on the inventory of Natural Gas (as
defined in the Gas Supplier Security Agreement) owned by the Debtor and designated for Core
Customers (as defined in the Gas Supplier Security Agreement). In accordance with Section 3(j) of
the Gas Supplier Security Agreement, if, at any time, the value of the Suppliers’ Pre-Petition

Collateral and the collateral granted to the Suppliers in this paragraph 5 is less than the aggregate

-6-
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amount of (x) the Pre-Petition Indebtedness and (y) the Post-Petition Indebtedness, then the Debtor
shall pay the Post-Petition Indebtedness, reducing the Post-Petition Indebtedness to each Supplier on
a pro rata basis, until the aggregate amount of the Pre-Petition Indebtedness and the Post-Petition
Indebtedness is at least equal to the value of the Suppliers’ Pre-Petition Collateral and the collateral
granted to the Suppliers in this paragraph 5.

6. The liens and security interests provided to the Agent and the Suppliers herein

are collectively referred to as the “Pre-Petition Suppliers’ Replacement Liens” and the property

securing the Pre-Petition Suppliers’ Replacement Liens is hereinafter referred to as the “Post-Petition

Suppliers’ Collateral”. The Pre-Petition Suppliers’ Replacement Liens shall be deemed perfected as

of the commencement of the Chapter 11 Case, shall not be subject to or pari passu with any lien or
security interest existing as of the Petition Date or granted or arising thereafter, other than the Senior
Liens, if any, and except as otherwise specifically provided in this Stipulation, shall be valid and
enforceable against any trustee abpointed in the Chapter 11 Case or in a subsequent proceeding upon
the conversion of the Chapter 11 Case to a case under Chapter 7 of the Bankruptcy Code. No lien or
security interest in any property of the Debtor granted or arising on or after the Petition Date
(including, without limitation, liens and security interests, if any, granted in favor of any federal,
state, municipal or other governmental unit, commission, or board for any liability of the Debtor)
shall be created or permitted to be pari passu with, or senior to, the Iiéns and security interests of the
Agent and the Suppliers in the Pre-Petition Suppliers’ Collateral, or the Pre-Petition Suppliers’
Replacements Liens, except as granted to any holder of a Senior Lien, or as expressly agreed in
writing by the Agent and the Suppliers, which agreement shall not be implied.

7. Without the necessity of the filing of financing statements, mortgages or other
documents, this Stipulation shall be sufficient evidence of the Agent’s and the Supplier’s perfected
liens on and security interests in all Post-Petition Suppliers’ Collateral as described herein to secure
the Pre-Petition Indebtedness and the Post-Petition Indebtedness. Notwithstanding the foregoing, the
Debtor, and its officers or agents on its behalf, fs authorized and directed, if so requested by the
Agent or any of the Suppliers, to execute such documents including, without limitation, pledges,

mortgages, deeds of trust and Uniform Commercial Code financing statements and to pay all costs
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and expenses as may be reasonably required to provide further evidence of the perfection of the
Agent’s and the Suppliers’ liens in the Post-Petition Suppliers’ Collateral as provided herein. The
stay imposed by Section 362(a) of the Bankruptcy Code is hereby modified to allow the filing and
recording of a certified copy of this Stipulation or any such financing statements, notices of lien,
mortgages, deeds of trust or similar instruments, and all such documents shall be deemed to have
been filed or recorded coincident with the execution of this Stipulation, and to permit the Debtor to
make the payments provided fdr herein.

8. The Agent or any of the Suppliers may, in their discretion, file a photostatic
copy of this Stipulation as a financing statement in any jurisdiction in which any Post-Petition
Collateral is or will be located, and in such event, the subject filing or recording officer is authorized
to file or record such copy of this Stipulation. |

Priority Claims

9. In addition to grants of liens and security interests herein, in the event and to
the extent that the use of the Cash Collateral results in a decrease in the value of the Agent’s and the
Suppliers’ interests in the Cash Collateral after the Petition Date such that the claims of the Agent and
the Suppliers fails to be fully secured notwithstanding the other adequate protection provided herein,
the Agent and the Suppliers shall have allowed administrative expense claims pursuant to Section
507(b) of the Bankruptcy Code, with priority in payment over all administrative expense claims and
unsecured claims against the Debtor now existing or hereafter arising of any kind or nature, other

than the administrative expenses of any superseding Chapter 7 Case (the “Pre-Petition Suppliers’

Superpriority Claims”).

Cash Management

10.  The Debtor is directed to continue the existing accounts collection arrangement
adhered to pre-Petition Date.

Reporﬁng Requirements

11.  During the term of this Stipulation, the Debtor shall provide the Agent and the
Suppliers with (i) any and all financial information in the chtof’s possession or within its control, as

the Agent or any of the Suppliers shall reasonably request and is entitled to request under the Master
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Gas Purchase Agreements and the Gas Supplier Security Agreement, and (ii) 2 monthly ccﬁiﬁcéte of
an authorized officer of the Debtor, in the form and substance reasonably satisfactory to the Agent
and the Suppliers, certifying that the Debtor is in full compliance with the provisions of this
Stipulation.

12.  Based upon the terms of this Stipulation and the Agent’s and the Suppliers’

consent thereto, the payments, liens, superpriority claims and other claims and other protections

‘provided in this Stipulation are fair and reasonable to protect the interests of the Agent and the

Suppliers as of the date of this Stipulation. Notwithstanding any other provision hereof, the grant of
adequate protection to the Agent and the Suppliers pursuant hereto is without prejudice to the right of
the Debtor (subject to the provisions of paragraph 13(c)), and the Agent and the Suppliers to seek
modification of the grant of adequate protection provided hereby so as to provide different or
additional adequate protection (including, without limitation, to require the Debtor to comply with
reasonable budgeting and reporting requirements), or to seek to terminate the Debtor’s authority to
use the Cash Collateral based upon the Debtor’s inability to continue to prov.ide adequate protection.

No Implied Authorization

13.  Except for transactions in the ordinary course of its business or except as
otherwise permitted in the Master Gas Purchase Agreements or the Gas Supplier Security Agreement
or authorized by an order of this Court (after notice to the Suppliers), the Debtor shall not sell,
transfer, lease encumber or otherwise dispose of any Pre-Petition Suppliers’ Collateral or Post-
Petition Suppliers’ Collateral without the prior written consent of the Agent and the Suppliers, and n6
such consent shall ever be implied from any other action, inaction or acquiescence by the Agent and
the Suppliers. The Agent and the Suppliers expressly authorize the Debtor to sell assets pursuant to
Section 363(f) of the Bankruptcy Code free and clear of any liens, claims or encumbrances of the
Agent and the Suppliers to the extent such sales are permitted by the Master Gas Purchase
Agreements and the Gas Supplier Security Agreement and so long as the liens, claims or
encumbrances of the Agent and the Suppliers shall attach to the proceeds of such sales with the same

validity and priority as the liens, claims and encumbrances of the Agent and the Suppliers in the
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assets subject to such sales, until the disposition of such proceeds in accordance with the Master Gas
Purchase Agreements, the Gas Supplier Security Agreement and applicable bankruptcy law.

Termination Events

14.  Aslong as any portion of the Pre-Petition Indebtedness, the Post-Petition
Indebtedness or other amounts that became due as provided in the Master Gas Purchase Agreements,
the Gas Supplier Security Agreement and this Stipulation after the Petition Date remain unpaid, the

Debtor shall not seek, and it shall constitute a “Termination Event” if, except with the express written

consent of the Agent and each of the Suppliers, which consent shall not be implied:

(@)  the Chapter 11 Case shall be dismissed or converted to a case under Chapter 7
of the Bankruptcy Code; or a Chapter 11 trustee shall be appointed in the Chapter 11 Case
pursuant to an order for which the time to appeal has expired; or

(b)  the Court or any other court of competent jurisdiction shall enter an order or
orders for which the time to appeal has expired granting relief from the automatic stay
applicable under Section 362 of the Bankruptcy Code to the holder or holders of any security
interests (other than the security interests of the Agent and the Suppliers to the extent granted
in this Stipulation) in any assets of the Debtor allowing such holder or holders to foreclose or
otherwise realize upon any such security interests which assets have (individually or together
with any previous orders granting such relief) an aggregate value in excess of $[100] million;
or

(c) an order of the Court or any other court of competent jurisdiction shall be
entered for which the time to appeal has expired amending, supplementing, staying, vacating,
reversing, revoking, rescinding or otherwise modifying this Stipulation; provided that no
Termination Event shall occur under this clause (c) to the extent that any such amendment,
supplement or other modification is not adverse, in the reasonable judgment of the Agent and
the Suppliers, to the rights and interests of the Agent and the Suppliers under this Stipulation;
or

(d)  unless the Agent and the Suppliers otherwise expressly agree in writing, an
order of the Court or any other court of competent jurisdiction shall be entered granting any
lien or security interest in any property of the Debtor in favor of any party other than the
holder of a Senior Lien, the Agent and the Suppliers pursuant to this Stipulation, or granting a

claim to any party other than the holder of a Senior Lien, the Suppliers that is g;a'r_l assu with
or senior to the claims granted to the Agent and the Suppliers pursuant to this Stipulation; or

(e) the Debtor shall file any pleading seeking, or otherwise consenting to, or shall
support or acquiesce in writing in any other person’s motion as to, any of the matters set forth
in paragraphs (a) through (d) above, or the Court shall enter an order for which the time to
appeal has expired granting any such motion filed by any other person; or

® this Stipulation shall cease to be in full force and effect or the Debtor’s
authority to use Cash Collateral hereunder shall have otherwise terminated; or

(g)  the Debtor shall make any payment (including “adequate protection”
payments) on or in respect of any pre-Petition Date indebtedness or obligations other than
(1) the Pre-Petition Indebtedness, the Post-Petition Indebtedness or other amounts that become
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due pursuant to the Master Gas Purchase Agreements, the Gas Supplier Security Agreement
or this Stipulation after the Petition Date, (ii) as permitted under this Stipulation or authorized
by the Court, (iii) sales taxes, employee withholding taxes and similar “trust account” items
which have been collected by the Debtor but not yet paid, (iv) as required under Section
365(b) (in connection with the assumption of unexpired leases or executory contracts) or other
provisions of the Bankruptcy Code, and (v) Senior Liens; or

(h)  the Debtor shall fail to comply with the terms of this Stipulation in any
material respect; or

§)) this Court shall abstain from hearing the Chapter 11 Case, or the Debtor shall
S0 move or support any motion brought by any third party seeking such rehef or

()] the Debtor shall seek to, or shall support in writing (in any such case by way
of, inter alia, any motion or other pleadmg filed with this Court or any othcr writing to another
party-in-interest executed by or on behalf of the Debtor) any other person’s motion to,
disallow or subordinate in whole or in part the Agent’s or any Supplier’s claim in respect of
the Pre-Petition Indebtedness, the Post-Petition Indebtedness or any other amounts that
become due pursuant to the Master Gas Purchase Agreements, the Gas Supplier Security
Agreement or this Stipulation after the Petition Date or to challenge the validity,
enforceability, perfection or priority of the liens in favor of the Agent and the Suppliers
(including, without limitation, the Liens securing the Pre-Petition Indebtedness, the Post-
Petition Indebtedness or any other amounts that become due as provided in the Master Gas
Purchase Agreements, the Gas Supplier Security Agreement or this Stipulation after the
Petition Date owed to the Agent or such Supplier); or

(k)  the filing of any motion to obtain credit from any party unless the liens and/or

super-priority claims to be granted in connection therewith shall be junior to the liens and
super-priority claims granted in this Stipulation.

Remedies

15.  The Debtor’s right to use the Cash Collateral shall automatically terminate on

the fifth (5th) Court Day after receipt of written notice from the [Agent] by the Debtor and its

counsel, counsel to the Committee, and the Office of the United States Trustee for Region 17 of the

occurrence of any Termination Events, unless prior to the expiration of such period the Court has
entered an order authorizing the Debtor’s co;ltinued use of Cash Collateral.
Survival
16.  The provisions of this Stipulation and any actions taken pursuant hereto shall

survive entry of any order (a) converting the Chapter 11 Case to a Chapter 7 case or (b) dismissing

the Chapter 11 Case or pursuant to which this Court abstains from hearing the Chapter 11 Case, and

the terms and provisions of this Stipulation and the Agent’s and the Suppliers’ claims, liens and

security interests granted pursuant to this Stipulation and the Gas Supplier Security Agreement shall
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continue in full force and effect notwithstanding the entry of any such order and the Agent’s and the
Suppliers’ liens, security interests and claims shall maintain their priority as provided by this
Stipulation and the Gas Supplier Security Agreement until all of the Pre-Petition Indebtedness, the
Post-Petition Indebtedness (and any other amounts that may become due and under the Master Gas
Purchase Agreements, the Gas Supplier Security Agreement or this Stipulation after the Petition
Date) is indefeasibly paid in full in cash or satisfied pursuant to Chapter 11 plan confirmed by the
Court pursuant to Section 1129 of the Bankruptcy Code.

Limitation on Actions

17.  Any party in interest (other than the Debtor, who expressly waived its rights to
do so as provided herein), including any Committee, must commence any adversary proceeding or
contested matter challenging the validity, enforceability or priority of the Pre-Petition Indebtedness

(including any claim by such party that the Pre-Petition Indebtedness should be subordinated) or, to

- the extent they secure the Pre-Petition Indebtedness, the Agent’s and the Suppliers’ liens on or

security interests in the Pre-Petition Suppliers’ Collateral no later than the date that is one hundred
and twenty (120) days after the entry of an order of this Court approving this Stipulation, or, in the
case of any trustee or other fiduciary hereafter appointed in the Chapter 11 case or in any superseding
Chapter 7 case as a legal representative of the Debtor or the debtor’s estate, or any committee ‘
hereafter appointed in the Chapter 11 Case pursuant to Bankruptcy Code Section 1102, the later of
(a) ninety (90) days after the appointment of the applicable entity, or (b) the date that is one hundred
and twenty (120) days after the entry of an order of this Court approving this Stipulation.

Preservation of Rights
18.  Exceptas otherwise: specifically provided herein, entry of this Stipulation shall
be without prejudice to any and all rights, remedies, claims and causes of action which the Agent and
the Suppliers or the Debtor may have against the other party to this Stipulation or any third parties,
and without prejudice to the right of the Agent and the Suppliers or the Debtor to seek relief from the
automatic stay in effect pursuant to Section 362 of the Bankruptcy Code, or any other relief under the
Bankruptcy Code or applicable non-bankruptcy law, including, without limitation, the right of the

Agent and the Suppliers to (i) request additional adequate protection of their interests in the
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Suppliers’ Pre-Petition Collateral (including, without limitation, the Cash Collateral) or relief from or
modification of the automatic stay under Section 362 of the Bankruptcy Code, (ii) request conversion
of the Chapter 11 Case to a case under Chapter 7 of the Bankruptcy Code and (iii) propose, subject to
the provisions of Section 1121 of the Bankruptcy Code, a Chapter 11 plan.

19.  Upon approval of this Stipulation by the Court, the provisions hereof shall be
immediately binding upon and inure to the benefit of the Agent and the Suppliers, the Debtor and
their respective successors and assigns, including any trustee or other fiduciary hereafter appointed in
the Chapter 11 Case or in any superseding Chapter 7 case as a legal representative of the Debtor or
the Debtor’s estate.

No Surcharge

20.  For so long as the Debtor is authorized to use the Cash Collateral pursuant to
this Stipulation, the Debtor shall not be entitled to assert a claim under Section 506(c) of the
Bankruptcy Code for any costs and expenses incurred in connection with the preservation, protection,
disposition or enhancement of the Suppliers’ Pre-Petition Collateral or the Suppliers’ Post-Petition
Collateral.

21.  Asadditional adequate protection hereunder, the Agent and the Suppliers shall,
subject to the following procedures, be entitled to reimbursement by the Debtor, without the necessity
of the filing of fee applications or obtaining the prior approval of the Court with respect thereto, of all
fees provided under the Master Gas Purchase Agreements and Gas Supplier Security Agreement and
all reasonable costs and expenses incurred both before and after the Petition Date, in connection with
(1) the Agent’s and the Suppliers’ claims and liens and (ii) actions to preserve, protect and/or enforce
the rights and remedies under, and to administer, the Master Gas Purchase Agreements and the Gas
Supplier Security Agreement, including reasonable counsel fees and disbursements, filing fees, audit
expenses, field examination expenses and reasonable fees and disbursements of accountants and/or
financial advisors. The Agent and the Suppliers shall serve copies of their invoices and the invoices
of any professionals retained by the Agent and the Suppliers upon the Debtor, its counsel, counsel to
the Committee and the United States Trustee’s Office. If any such party believes that ‘all or a portion

of the fees reflected in any invoice are unreasonable (an “Objecting Party™), such Objecting Party
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shall provide written notice thereof to the Agent or the Suppliers (as the case may be) or the
applicable professional retained by the Agent or the Suppliers within 20 days of receipt of the invoice
in question (with a copy to the Debtor and its counsel). Promptly after the expiration of such 20 day
period, the Debtor shall pay any undisputed portion of such invoices, and retain the balance thereof
pending resolution of any dispute with an Objecting Party, or if any such dispute cannot be
consensually resolved, upon approval of any disputed portion by the Court. The payment of any
amounts to the Agent or the Suppliers or any professionals retained by the Agent or the Suppliers
pursuant to this paragraph are expressly subject to disallowance by the Court, and the Agent or the
Suppliers or such professional (as the case may be) shall promptly disgorge to the Debtor, upon entry
of a final order, any amounts so disallowed.

Right to Inspect

22.  The Agent and each of the Suppliers shall have the right, upon reasonable
telephonic notice to the Debtor to conduct any inspections of the Debtor’s property permitted in the
Master Gas Purchase Agreements and the Gas Supplier Security Agreement. The Debtor shall timely
file and serve upon the Agent and each of the Suppliers and their respective counsel all pleadings and
other documents filed by the Debtor in the Chapter 11 Case, including the financial reports required
by the United States Trustee’s office, and shall continue to supply such reports as are required under
the Master Gas Purchase Agreements and the Gas Supplier Security Agreement or as the Agent
and/or the Suppliers are entitled to request under the Master Gas Purchase Agreements and the Gas
Supplier Secﬁrity Agreement.

23.  Subject to appropriate confidentiality protections, the Debtor shall promptly
i)rovide the Agent and each of the Suppliers with copies of all consultants’ reports, appraisals,
business plans, and similar documents provided to the Committee.

No Release of Non-Debtors

24.  Nothing contained in this Stipulation shall be deemed to terminate, modify or
release any obligations of any non-debtor guarantor to the Agent or any of the Suppliers with respect

to the Pre-Petition Indebtedness, the Post-Petition Indebtedness or any other amount that may
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become due under the Master Gas Purchase Agreements, the Gas Supplier Security Agreement or this
Stipulation after the Petition Date.

No Third-Party Beneficiaries

25.  Norights are intended to be created hereunder for the benefit of any third party

or creditor or any direct or indirect incidental beneficiary except as specifically provided herein.
| Effectiveness

26.  This Stipulation shall take effect and be fully enforceable immediately upon
approval thereof by the Court. Except as otherwise provided herein, the terms of this Stipulation
shall be valid and binding upon the Debtor all creditors of the Debtor, any statutory committee
appointed in the Chapter 11 Case and all other parties in interest from and after the approval of this
Stipulation by this Court.

Waiver, Modification and Amendment

27.  No waiver, modification, or amendment of any of the provisions hereof shall

be effective unless it is set forth in writing and signed by the parties hereto. |
Notice

28.  The Debtor shall, within five (5) Court Days after entry on the docket of this
Court of this Stipulation, provide notice of the approval notice thereof to all parties entitled to notice
pursuant to the Local Bankruptcy Rules for the Northern District of California.

29. All notices, requests, demands or other communications provided for or
required by the Stipulation shall be in writing and shall be deemed to have been given when sent by

facsimile or mail as follows:

Notice to the Debtor will be sent to:

Pacific Gas and Electric Company
77 Beale Street

San Francisco, CA 94120

Fax: (415) 973-4343

Attn: Mr. Kent Harvey, CFO

-and -
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Howard, Rice, Nemerovski, Canady, Falk & Rabkin

Three embarcadero Center, 7th Floor
San Francisco, CA 9411

Fax: (415) 217-5910

Attn: Gary M. Kaplan, Esq.

Notices to the Agent and the Suppliers will be sent to:

[TO COME]
~-and -

[TO COME]

Notices to the Committee will be sent to:

Milbank, Tweed, Hadley & McCloy LLP

601 South Figueroa Street
Los Angeles, CA 90017
Fax: (213) 629-5063
Attn: Robert Moore, Esq.

Notices to the United S.tates Trustee shall be sent to:

Office of the United States Trustee

250 Montgomery Street
Suite 1000

San Francisco, CA 94104
Fax: (415) 705-3379

Attn: Steven Johnson, Esq.

Dated: , 2001

The terms of this Stipulation are hereby
agreed and consented to by the
following:

The Debtor:

PACIFIC GAS AND ELECTRIC COMPANY,
a California corporation

By:

Name:
Title:
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The Agent:

U.S. TRUST COMPANY, NATIONAL ASSOCIATION, as Agent

By:

Name:
Title:

The Suppliers:
B.P. CANADA MARKETING CORPORATION

By:

Name:
Title:

B.P. ENERGY COMPANY

By:

Name:
Title:

DYNEGY CANADA MARKETING & TRADE,
a DIVISION OF DCI

By:

Name:
Title:

DYNEGY MARKETING & TRADE

By:

Name:
Title:

EL PASO MERCHANT ENERGY, L.P.

By:

Name:
Title:

-17-
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TEXACO CANADA

By:

Name:
Title:

TEXACO NATURAL GAS

By:

Name:
Title:

ny-347901
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ADAM A. LEWIS ;gar No. 88736)

425 Market Street
San Francisco, CA 94105-2482

Telephone: (415) 268-7000
Fax: iZiSi 2%8—’7%27

Wy

LARREN M. NASHELSKY (Pro Hac Vice)

MARK B. JOACHIM (Pro Hac Vice
. ro Hac Vice

. LLP
1290 Avenue of the Americas
New York, New York 10104
elephone: -
Facsimile: (212) 468-7900

Aktorneys for El Paso Merchant Energy, L.P.

10 UNITED STATES BANKRUPTCY COURINORTHERN COURT
NORTHERN DISTRICT OF CALIFORNIA

11 SAN FRANCISCO DIVISION

I8 re: Case No. 01-30923 (DM)

Chapter 11 Case

PACIFIC GAS & AND ELECTRIC COMPANY,
a California corporation, HEARING
14 Date: May 9, 2004 Time 2001
Debtor. Time: 9:30 a.m.
15 % Place: 235 Pine Street, 22nd Floor
San Francisco, California
Rederal 1.D. No. 94-0742640 g

17 STIPULATION: AUTHORIZING AND RESTRICTING
USE OF CASH COLLATE A O 11U.S.C.

18 § 363 AND BANKRUPTCY RULE 4001 AND (I GRANTING(II) GRANTING
ADEQUATE PROTECTION PURSUANT TO 11 U.S.C. §5-36188 361 AND 363

19
20 This Stipulation (the “Stipulation”) is made by and among Pacific Gas and Electric

fjompany, a California corporation, and a debtor and debtor-in-possession (the “Debtor”), and-BNY¥
Western-Trust Companyyas-suscessortrustes{the “Indenture-Trustee™) the Agent (as defined

pelow), and certain gas suppliers (the “Suppliers”) that hold a security interest in certain of the

Thebtor’s assets (the “Suppliers’ Pre-Petition Collateral”) pursuant to that certain indenture-dated

fgellectively the “Indenture™), Gas Supplier Security Agreement, dated as of February , 2001,
xmong the Debtor, the Suppliers, and U.S. Trust Company, National Association, as collateral

28
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1
agent for each of the Suppliers (in such capacity, the “Agent”) (the “Gas Supplier Security

2
Agreement”).
3 MHEREAS: WHEREAS:

4 _
A. On April 6, 2001 (the “Petition Date™), the Debtor filed a voluntary petition for

5
relief with this Court under Chapter 11 of the Bankruptcy Code (Case No. 01-30923 (DM) (the

ﬁ%hap&e;—l—l-“Chapter 11 Case”). The Debtor is authorized to continue to operate its business and
nZanage its property as a debtor-in-possession pursuant to Sections 1107 and 1108 of the Bankruptcy
C80de.

2 B. Also on the Petition Date, the Debtor filed an emergency motion for authority
{g use the Bondholders(as-defined-belowy Suppliers’ cash collateral (the “Cash Collateral Motion™).
% preliminary hearing on the Cash Collateral Motion was held before the Court on April 9, 2001 (the
!‘%reliminary Hearing”).

13

C. Counsel for theIndenture-Trustee certain of the Suppliers appeared

14 -

telephonically at the Preliminary Hearing and consented to the Debtor’s request for authority to use
15

the Bendholders>Suppliers’ cash collateral, on an interim basis, pending a final hearing haring,

16
which hearing was scheduled for 9:30 a.m. (prevailing pacific coast time) on May 9, 2001 (the “Final
17

Hearing™).
18 '

D. No trustee or examiner has been appointed in the Chapter11l Chapter 11 Case
19

nor has a request for the appointment of a trustee or examiner been made. On April 11, 2001, the
2(§]ﬁ'1ce of the United States Trustee appointed an official committee of unsecured creditors of the
2gebtor (the “Committee”) and the Committee retained counsel.

22 E. The Debtor admits (without prejudice to the rights of any third party acting on
%tBS own behalf or derivatively through the Debtor in accordance with paragraph 17) that, {)-as(i) as of

24 .
the Petition Date it h
25

ny-347901



owed an aggregate amount of approximately $ ] million to the Suppliers

~l

on account of the Debtor’s Master Gas Purchase and Sale Agreements with the Suppliers

8 ,
(collectively, the “Master Gas Purchase Agreements”) for natural gas deliveries made on behalf

9
of the Debtor’s Core Customers (as defined in the Gas Supplier Security Agreement), (ii) such

payment obligations are secured by at least a second-priority security interest and lien upon the

11
Suppliers’ Pre-Petition Collateral (as more fully described in the Gas Supplier Security

12 .
Agreement), and (iii) as of the Petition Date, the value of the Suppliers’ Pre-Petition Collateral

13

was approximately ${ | million.

4 F. As of the Petition Date, the Debtor was indebted to the Indenture-Trustesand
ikweﬁ&ndholde;sﬁ) Agent and the Suppliers in the aggregate sum of not
{e6ss than $3,693,524,000 ${ | million plus additional interest, costs, fees and

17

expenses thereon as provided in the Indenture Master Gas Purchase Agreements and the Gas

18
Supplier Security Agreement (the “Pre-Petition Indebtedness™). Without prejudice to the rights of

19
any third party acting on its own behalf or derivatively through the Debtor in accordance with

20
paragraph 17, the Debtor (a}-admits(a) admits, after due inquiry, the legality, validity and
21
enforceability of the Pre-Petition Indebtedness owing to the Indenture-Trustee Agent and the

22 ’ o
Bendholders Suppliers and (b) admits, after due inquiry, that the security interests and liens held by

23
the Indenturs-Trustee Agent and the Suppliers in and upon the Pre-Petition Suppliers’ Collateral

24
(the “Pre-Petition Bondhelder Suppliers’ Liens”) are duly perfected, legal, valid, binding and

25
enforceable £irst, at least, second-priority liens and security interests on the Suppliers’ Pre-Petition

26 .
Collateral, not subject to claim, avoidance, defense, objection, action, counterclaim, setoff,

27
recoupment or subordination under the Bankruptcy Code or applicable non-bankruptcy law, except

28

-4-
ny-347901



tfllat such liens and security interests are junior and subordinated to any pre-existing validly perfected
a%ld unavoidable liens and security interests that were senior to the Pre-Petition Beadhelder
S%xggliers’ Liens as of the Petition Date (the “Senior Liens”).

4 G. Without prejudice to the rights of any third party acting on its own behalf or
d?:rivatively through the Debtor in accordance with paragraph 17, the Debtor further admits, after due
ir?quiry, E)-that(i) that the Suppliers’ Pre-Petition Collateral includes, without limitation, all-cashy

8 _
certain accounts receivable of the Debtor and related documents, instruments and chattel

9
paper evidencing such accounts receivable, whenever acquired, in-which-the Debtor has-an

10
interesty as well as (subject to the Senior Liens) all proceeds of the Suppliers’ Pre-Petition Collateral,

whether existing before or after the commencement of the Chapter 11 Cases Case, which items

12
constitute the Indenture-Trustee s Agent’s and the Bondholders’Suppliers’ cash collateral within the

13
" meaning of Section 363(a) of the Bankruptcy Code (the “Cash Collateral”) and Gi)-that(ii) that the

14
Indenturs-Trustes Agent and the Bondholders Suppliers are entitled, pursuant to Sections 361 and

15 ‘
363 of the Bankruptcy Code, to adequate protection of their interests in the Cash Collateral, including

16
adequate protection for any diminution in the value of the Cash Collateral.

17

H. If not authorized to use the Cash Collateral, the Debtor will be unable to
purchase electricity and gas, meet its payroll or the other obligations necessary to operate its business.
19
The Debtor’s need to access the Cash Collateral is immediate. In the absence of the proposed use of

the Cash Collateral, serious and irreparable harm will occur.

o 21

FHEINDENTURETRUSTEE L.  The Agent and the Suppliers will not consent

22
to the use of the Cash Collateral absent the approval of the terms and conditions set forth herein.
23

24
squipment,-which-is-part[J. The value of the Suppliers’ Pre-Petition Collateral is greatly in

25
excess of the amount of the Pre-Petition Collateralhad-anetbookvalueofin-excessof-$12-billion
26 .

27
ofthe-Pre-Petition Indebtedness. As such, the Debtor asserts that the Indenture-Trustee-and-the
28 '
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2
Frustes-issntitledto-its Agent and the Suppliers are entitled to their post-petition costs, fees and

3 A
expenses, including reasonable attorneys fees and costs, pursuant to the Indenture Master Gas

4
Purchase Agreements and the Gas Supplier Security Agreement, as provided by Section 506(b)

5
of the Bankruptcy Code.]
6

K. The proposed use of the Cash Collateral has been negotiated in good faith and
7
at arms’ length between among the Debtor, the Agent and the Indenture-Trustee Suppliers, with

8
both all parties represented by counsel.

? L. The proposed use of the Cash Collateral is fair and reasonable, reflects the
1Doebtor’s exercise of prudent business judgment consistent with its fiduciary duties, and is supported
%)ly reasonably equivalent value and fair consideration.

12 M.  Pursuant to the Bankruptcy Code, the Debtor is required to provide adequate
13

protection to the Indenture-Trusice Agent and the Bondholder s Suppliers in respect and to the
g{tent of, inter alia, any diminution of the value of the Cash Collateral. Subject to paragraphs 12 and
l158 of this Stipulation, the protections provided pursuant to the terms and conditions of this
1SGtipulation shall be deemed to constitute adequate protection of the interests of the Indenture-Trustcs
Xgﬂg and the Boadhelders Suppliers in the Cash Collateral for so long as the Debtor shall be

18
entitled to use the Cash Collateral pursuant to this Stipulation.

19
IT IS HEREBY STIPULATED, CONSENTED AND AGREED that:
20
Authorization
21
1. This Stipulation has no force or effect and the Debtor is not authorized to use

22
any of the Cash Collateral, unless and until this Stipulation is approved by the Court.
23

24
conditions set forth in this Stipulation and-the-Indenture, the Master Gas Purchase Agreements and

2. The Debtor shall use the Cash Collateral only on the terms and subject to the

25
the Gas Supplier Security Agreement. Notwithstanding the termination of the Debtor’s authority

26
to use the Cash Collateral hereunder, all liens, priorities, rights and remedies provided to the

27
Indenture Trustee Agent and the Bondholders Suppliers in this Stipulation shall survive such

28
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termination and remain in full force and effect with respect to the Pre-Petition Indebtedness, and any

2
other claims and obligations arising under the Indenturs Gas Supplier Security Agreement, the

Master Gas Purchase Agreements or this Stipulation (including, without limitation, the Post-

4
Petition Indebtedness (as defined in paragraph S hereof), outstanding on such termination date.
5

3. Notwifhstanding anything herein to the contrary, no Cash Collateral may be
used to investigate, object to or contest in any manner, or otherwise challenge, this Stipulation, the
validity, perfection, priority or enforceability of the Pre-Petition Indebtedness or any liens or security

8

interests securing the Pre-Petition Indebtedness; provided, however, that the Committee may utilize

t}?e Cash Collateral to investigate any such matters up to and including the point of formal discovery,
including, without limitation, any examination or request for production of documents pursuant to
%lederal Rule of Bankruptcy Procedure 2004.

12 Acknowdedgment Acknowledgement of Claims, Liens and Security Interests

13
4. The Debtor has acknowledged and agreed (without prejudice and subject to the

ri4ghts of any third party acting on its own behalf or derivatively through the Debtor or its estate in
Lgcordance with paragraph 17) for all purposes that as of the Petition Date: a)}the(a) the Pre-
%’GCtition Indebtedness constituted legal, valid, binding and enforceable obligations of the Debtor, &3
&M amount of the Pre-Petition Indebtedness due and payable to the Indenture-Trustee Agent
Lﬁd the Bondholders Suppliers as of the Petition Date is not less than $3,693,524,000 $| |
ingi&q, being the amount due to the Indenture-Trustes Agent and the Bondholdesr’s Suppliers
2agcording to the books and records of the Indenture Trustee| Agent/Debtor] as of the Petition
%atmmmm@mwm liens and security
%gterests of the IndenturseTrustes Agent and the Bondholders Suppliers upon the Pre-Petition

23

Suppliers’ Collateral are legal, valid, binding, perfected and enforceable, not subject to claim,
avoidance, defense, objection, action, counterclaim, setoff, recoupment or subordination, except that
such liens and security interests are junior and subordinate to the Senior Liens, if any, (d)<the

26
Indenture-Trustes’s(d) the Agent’s and the Bondholder’s Suppliers’ pre-petition claims against the

27
Debtor and the estate of the Debtor with respect to the Pre-Petition Indebtedness are allowed and are
28
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valid and enforceable, not subject to claim, avoidance, defense, objection, action, counterclaim,
setoff, recoupment or subordination, in the amount of the Pre-Petition Indebtedness, and ()
tgw Debtor does not possess, may not assert and has waived any claim, objection, action,
cﬁunterclaim, setoff, recoupment or defense of any kind or nature which could in any way affect the
vzllidity, priority, enforceability and nonavoidability of the Pre-Petition Indebtedness or the liens and

6
security interests of the Indenture-Trustes-andiorthe-Bondholders Agent and the Suppliers upon the

7
Pre-Petition Suppliers’ Collateral or which would reduce or affect the obligation of the Debtor to pay

8
the Pre-Petition Indebtedness.

9
Liens, Reduction in Indebtedness, etc.
10
S. To the extent that, inter alia, the use of the Cash Collateral results in a decrease
11
in the value of the Indenture Trustee’s-and-the-Bondholders-interests Agent’s and the Suppliers’
12 -

interest in the Cash Collateral, and as adequate protection for the use by the Debtor of the Cash
13
Collateral, the Indenture-Trustes Agent on its own behalf and on behalf of the Bondholders

14
Suppliers shall have and aze is hereby granted (effective upon the date of this Stipulation and without

15
the necessity of the execution by the Debtor, or filing, of security agreements, pledge agreements,

}rtxsortg‘ages, financing statements or otherwise) a lien and security interest of the same extent, priority
1a'r71d validity as the Pre-Petition Bendholder Suppliers’ Liens on all property of the same type and
%{%nd as the Pre-Petition Suppliers’ Collateral acquired by the Debtor after the Petition Date, except
1for any claims for relief arising under the Bankruptcy Code (including, without limitation, claims
i?ising under 506(c), 544, 545, 547, 548, 549 and 550 of the Bankruptcy Code). In addition, in

21
accordance with Section 3(i) of the Gas Supplies Security Agreement, if, at any time, the value

22
of the Suppliers’ Pre-Petition Collateral and the collateral granted to the Suppliers in the

immediately preceding sentence is less than the aggregate amount of (x) the Pre-Petition

Indebtedness and (y) any other claim existing subsequent to the Petition Date under the Master

25
Gas Purchase Arguments and the Gas Supplier Security Agreement (the “Post-Petition

26
Indebtedness”), then as further adequate protection for the use by the Debtor of the Cash

27
Collateral, the Agent on its own behalf and on behalf of the Suppliers shall have and is hereby
28
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1
oranted (effective upon the date of this Stipulation.and without the necessity of the execution by

2
the Debtor, or filing, of security agreements, pledge agreements, mortgages, financing

statements or otherwise) a lien and security interest of the same extent, priority and validity as

4
the Pre-Petition Suppliers’ Liens on the inventory of Natural Gas (as defined in the Gas

5 .
Supplier Security Agreement) owned by the Debtor and designated for Core Customers (as

6
defined in the Gas Supplier Security Agreement). In accordance with Section 3(j) of the Gas

7
Supplier Security Agreement, if, at any time, the value of the Suppliers’ Pre-Petition Collateral

8
and the collateral granted to the Suppliers in this paragraph 5 is less than the aggregate

9 §
amount of (x) the Pre-Petition Indebtedness and (y) the Post-Petition Indebtedness, then the

10
Debtor shall pay the Post-Petition Indebtedness, reducing the Post-Petition Indebtedness to

each Supplier on a pro rata basis, until the aggregate amount of the Pre-Petition Indebtedness

12
and the Post-Petition Indebtedness is at least equal to the value of the Suppliers’ Pre-Petition

13
Collateral and the collateral granted to the Suppliers in this paragraph S.
14 ‘

6. - The liens and security interests provided to the Indenture-Trustes Agent and

15
the Bondholders Suppliers herein are hereafter collectively referred to as the “Pre-Petition

16
Beondholder Suppliers’ Replacement Liens” and the property securing the Pre-Petition Bondhelder

17
Suppliers’ Replacement Liens is hereinafter referred to as the “Post-Petition Suppliers’ Collateral”.

18
The Pre-Petition Bendholder Suppliers’ Replacement Liens shall be deemed perfected as of the

19
commencement of the Chapter 11 Gases Case, shall not be subject to or pari passu with any lien or

20
security interest existing as of the Petition Date or granted or arising thereafter, other than the Senior

21
Liens, if any, and, except as otherwise specifically provided in this Stipulation, shall be valid and

enforceable against any trustee appointed in the Chapter 11 Case or in a subsequent proceeding upon

23
the conversion of the Chapter 11 Case to a case under Chapter 7 of the Bankruptcy Code. No lien or

24
security interest in any property of the Debtor granted or arising on or after the Petition Date

(including, without limitation, liens and security interests, if any, granted in favor of any federal,

26
state, municipal or other governmental unit, commission, or board for any liability of the Debtor)

7
shall be created or permitted to be pari passu with, or senior to, the liens and security interests of the
28
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1
Indenture-Trustee Agent and the Bondholders Suppliers in the Pre-Petition Suppliers’ Collateral, or

2

the Pre-Petition BoadhelderReplacement Suppliers’ Replacements Liens, except as granted to any
3

holder of a Senior Lien, or as expressly agreed in writing by the Indeature Trustee Agent and the

S‘tlppliers, which agreement shall not be implied.

> 7. Without the necessity of the filing of financing statements, mortgages or other
d6ocuments, this Stipulation shall be sufficient evidence of the IndentureTrustes’s Agent’s and the
B:/endholderls Supplier’s perfected liens on and security interests in all Post-Petition Suppliers’
Csollateral as described herein to secure the Pre-Petition Indebtedness and any-otherclaim-existing
WM@MMM the Post-Petition Indebtedness.

10
Notwithstanding the foregoing, the Debtor, and its officers or agents on its behalf, is authorized and

11 .
directed, if so requested by the Indenturs-Trustes Agent or any of the Suppliers, to execute such

12
- documents including, without limitation, pledges, mortgages, deeds of trust and Uniform Commercial

Code financing statements and to pay all costs and expenses as may be reasonably required to
%)?ovide further evidence of the perfection of the IndentureTrustes’s égen_t;s and the
lBsegdholde;s-’-SupEliers’ liens in the Post-Petition Suppliers’ Collateral as provided herein. The stay
%r?lposed by Section 362(a) of the Bankruptcy Code is hereby modified to allow the filing and
recording of a certified copy of this Stipulation or any such financing statements, notices of lien,
gortgages, deeds of trust or similar instruments, and all such documents shall be deemed to have
%)%en filed or recorded coincident with the execution of this Stipulation, and to permit the Debtor to
make the payments provided for herein.

21
Thelndenture-Trustee-mayin-its 8. The Agent or any of the Suppliers may, in
22 i

their discretion, file a photostatic copy of this Stipulation as a financing statement in any jurisdiction

3
in which any Post-Petition Collateral is or will be located, and in such event, the subject filing or

24
recording officer is authorized to file or record such copy of this Stipulation.
25

26

Priority Claims

9. In addition to the grants of liens and security interests herein, in the event and

27
to the extent that the use of the Cash Collateral results in a decrease in the value of the Indenture
28
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1

Trustee’s-and-the Bondholders™interest Agent’s and the Suppliers’ interests in the Cash Collateral
2

after the Petition Date such that the ¢laim claims of the Indenture-Trusiee Agent and the Bondholders

3
Suppliers fails to be fully secured notwithstanding the other adequate protection provided herein, the

4
Indenture-Trustee Agent and the Bondholders Suppliers shall have allowed administrative expense
5

claims pursuant to Section 507(b) of the Bankruptcy Code, with priority in payment over all
administrative expense claims and unsecured claims against the Debtor now existing or hereafter
arising of any kind or nature, other than the administrative expenses of any superseding Chapter 7

8 .. .
Case (the “Pre-Petition Bondholder Suppliers’ Superpriority Claims™).

? Cash Management
10 10.  The Debtor is directed to continue the existing accounts collection arrangement
gihered to pre-pstition Petition Date.
12 Reporting Requirements
13 11.  During the term of this Stipulation, the Debtor shall provide the Indeatuse
14

Frustee Agent and the Suppliers with {d-ar¥(i) any and all financial information in the Debtor’s

15
possession or within its control, as the Indenture-Trustee Agent or any of the Suppliers shall

16
reasonably request and is entitled to request under the Indentureand Gi)-a Master Gas Purchase

17
Agreements and the Gas Supplier Security Agreement, and (ii) a monthly certificate of an

18 '
authorized officer of the Debtor, in the form and substance reasonably satisfactory to the Indentuse

19
Trustes Agent and the Suppliers, certifying that the Debtor is in full compliance with the provisions

20
of this Stipulation.

21
12.  Based upon the terms of this Stipulation and the Indenture-Trustce s Agent’s

2
and the Suppliers’ consent thereto, the payments, liens, superpriority claims and other claims and

23
other protections provided in this Stipulation are fair and reasonable to protect the interests of the

24
Indenture-Trustes Agent and the Boadholders Suppliers as of the date of this Stipulation.

25 :

Notwithstanding any other provision hereof, the grant of adequate protection to the Indeature-Trusice
26

Agent and the Bondholders Suppliers pursuant hereto is without prejudice to the right of the Debtor

27
(subject to the provisions of paragraph 13(c)), and the Indenture-Trustes Agent and the Bondholders
28
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1 . .
Suppliers to seek modification of the grant of adequate protection provided hereby so as to provide
2 .
different or additional adequate protection (including, without limitation, to require the Debtor to
comply with reasonable budgeting and reporting requirements), or to seek to terminate the Debtor’s

4
authority to use the Cash Collateral based upon the Debtor’s inability to continue to provide adequate
5

protection.
6
No Implied Authorization
7 . . .
13.  Except for transactions in the ordinary course of its business or except as
8

otherwise permitted in the Indenture Master Gas Purchase Agreements or the Gas Supplier

9
Security Agreement or authorized by an order of this Court (after notice to the IndentureTrustes)

10
Suppliers), the Debtor shall not sell, transfer, lease, encumber or otherwise dispose of any Pre-

11 . . .
Petition Suppliers’ Collateral or Post-Petition Suppliers’ Collateral without the prior written consent

12 :

of the Indenture-Trustes Agent and the Suppliers, and no such consent shall ever be implied from

13

any other action, inaction or acquiescence by the Indenture-Trustee-or-any-Bondholder~The-Indenture

14 :

Trustecexpressly-authonzes Agent and the Suppliers. The Agent and the Suppliers expressly
15

authorize the Debtor to sell assets pursuant to Section 363(f) of the Bankruptcy Code free and clear

16
of any liens, claims or encumbrances of the Indenturs-Trustee Agent and the Suppliers to the extent

17
such sales are permitted by the Indenture Master Gas Purchase Agreements and the Gas Supplier

18
Security Agreement and so long as the liens, claims or encumbrances of the Indenture-Trustee

19
Agent and the Suppliers shall attach to the proceeds of such sales with the same validity and priority

20
as the liens, claims and encumbrances of the Indeature Trustee Agent and the Suppliers in the assets

21
subject to such sales, until the disposition of such proceeds in accordance with the Indenture Master

22
Gas Purchase Agreements, the Gas Supplier Security Agreement and applicable bankruptcy law.
23

Termination Events

24
14.  Aslong as any portion of the Pre-Petition Indebtedness, the Post-Petition

25
Indebtedness or other amounts that became due as provided in the Indenture Master Gas Purchase

26
Agreements, the Gas Supplier Security Agreement and this Stipulation after the Petition Date

27
remain unpaid, the Debtor shall not seek, and it shall constitute a “Termination Event” if, except with

28
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1
the express written consent of the Indenture-Trustee Agent and each of the Suppliers, which

2
consent shall not be implied:

3

O 0 1 N A

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

(a) &) the Chapter 11 Case shall be dismissed or converted to a case
under Chapter 7 of the Bankruptcy Code; or a Chapter 11 trustee shall be appointed in the
Chapter 11 Case pursuant to an order for which the time to appeal has expired; or

&) the Court or any other court of competent jurisdiction shall enter
an order or orders for which the time to appeal has expired granting relief from the automatic
stay applicable under Section 362 of the Bankruptcy Code to the holder or holders of any
security interests (other than the security interests of the Indenture-Trustesorthe Bondholders
Agent and the Suppliers to the extent granted in this Stipulation) in any assets of the Debtor
allowing such holder or holders to foreclose or otherwise realize upon any such security
interests which assets have (individually or together with any previous orders granting such
relief) an aggregate value in excess of $108 $[100] million; or

(© &) an order of the Court or any other court of competent
jurisdiction shall be entered for which the time to appeal has expired amending,
supplementing, staying, vacating, reversing, revoking, rescinding or otherwise modifying this
Stipulation; provided that no Termination Event shall occur under this clause (c) to the extent
that any sucﬁ amendment, supplement or other modification is not adverse, in the reasonable
judgment of the IndentureTrustee Agent and the Suppliers, to the rights and interests of the
Bondholders Agent and the Suppliers under this Stipulation; or

(d) & unless the Indsnture-Trustee Agent and the Suppliers
otherwise expressly agrees agree in writing, an order of the Court or any other court of
competent jurisdiction shall be entered granting any lien or security interest in any property of
the Debtor in favor of any party other than the holder of a Senior Lien, the
Agent and the Boadholders Suppliers pursuant to this Stipulation, or granting a claim to any
party other than the holder of a gemor Lien thelndentureTrustes-and-the-Bondholders, the
Suppliers that is pari passu with or senior to the claims granted to the IndentureTrustes
Agent and the Suppliers pursuant to this Stipulation; or

(e) (o) the Debtor shall file any pleading seeking, or otherwise
consenting to, or shall support or acquiesce in writing in any other person’s motion as to, any
of the matters set forth in paragraphs (a) through (d) above, or the Court shall enter an order
for which the time to appeal has expired granting any such motion filed by any other person;
or

¢ this Stipulation shall cease to be in full force and effect or the
Debtor’s authority to use Cash Collateral hereunder shall have otherwise terminated; or

g (& the Debtor shall make any payment (including “adequate
protection” payments) on or in respect of any pre-Petition Date indebtedness or obligations
other than {)-the-Pre-(i) the Pre-Petition Indebtedness, the Post-Petition Indebtedness or
other amounts that become due pursuant to the Indeature Master Gas Purchase Agreements,
the Gas Supplier Security Agreement or this Stipulation after the Petition Date, Gi3-as(ii) as
permitted under this Stipulation or authorized by the Court, ém)-sales[(lgﬁ% taxes,
employee withholding taxes and similar “trust account” items which have been collected by
the Debtor but not yet paid, G33-as(iv) as required under Section 365(b) (in connection with
the assumption of unexpired leases or executory contracts) or other provisions of the
Bankruptcy Code, and (v) Senior Liens,; or
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10
11
12
13
14
15

(h) &) the Debtor shall fail to comply with the terms of this Stipulation
in any material respect; or

@) @) this Court shall abstain from hearing the Chapter 11 Case, or the
Debtor shall so move or support any motion brought by any third party seeking such relief; or

&b the Debtor shall seek to, or shall support in writing (in any such
case by way of, inter alia, any motion or other pleading filed with this Court or any other
writing to another party-in-interest executed by or on behalf of the Debtor) any other person’s
motion to, disallow or subordinate in whole or in part any-Bendhelders the Agent’s or any
Supplier’s claim in respect of the Pre-Petition Indebtedness, the Post-Petition Indebtedness
or any other amounts that become due pursuant to the Indenture Master Gas Purchase
Agreements, the Gas Supplier Security Agreement or this Stipulation after the Petition
Date or to challenge the validity, enforceability, perfection or priority of the liens in favor of
the Indenture Trustes-orany-Bondholder Agent and the Suppliers (including, without
limitation, the Liens securing the Pre-Petition Indebtedness, the Post-Petition Indebtedness
or any other amounts that become due as provided in the Indenture Master Gas Purchase
Agreements, the Gas Supplier Security Agreement or this Stipulation after the Petition
Date owed to the Indenture-Trustes Agent or such Beadholdes; Supplier); or

k) &) the filing of any motion to obtain credit from any party unless
the liens and/or super-priority claims to be granted in connection therewith shall be junior to
the liens and super-priority claims granted in this Stipulation.

Remedies

15.  The Debtor’s right to use the Cash Collateral shall automatically terminate on

tlge fifth (5th) Court Day after receipt of written notice from the Indenture-Trustes[Agent] by the

Debtor and its counsel, counsel to the Committee, and the Office of the United States Trustee for

Reegion 17 of the occurrence of any Termination Events, unless prior to the expiration of such period

the Court has entered an order authorizing the Debtor’s continued use of Cash Collateral.

20
21

Survival

16.  The provisions of this Stipulation and any actions taken pursuant hereto shall

sarvive entry of any order (a) converting the Chapter 11 Case to a Chapter 7 case or ()

ismissing(b) dismissing the Chapter 11 Case or pursuant to which this Court abstains from hearing

2he Chapter 11 Case, and the terms and provisions of this Stipulation and the Indenture-Trustes s

2sgent’s and the Bondholders*Suppliers’ claims, liens and security interests granted pursuant to this

Sgipulation and the Indenture Gas Supplier Security Agreement shall continue in full force and

gffect notwithstanding the entry of any such order and the Indenture-Trustee’s Agent’s and the

Bpadholdsrs~Suppliers’ liens, security interests and claims shall maintain their priority as provided
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1 ' ..
by this Stipulation and the Indeature Gas Supplier Security Agreement until all of the Pre-Petition

2
Indebtedness, the Post-Petition Indebtedness (and any other amounts that may become due and

3
under the Indenture Master Gas Purchase Agreements, the Gas Supplier Security Agreement or

4
this Stipulation after the Petition Date) is indefeasibly paid in full in cash or satisfied pursuant to

S
Chapter 11 plan confirmed by the Court pursuant to Section 1129 of the Bankruptcy Code.

6 e . .
Limitation on Actions

7
17.  Any party in interest (other than the Debtor, who expressly waived its rights to

do so as provided herein), including any Committee, must commence any adversary proceeding or
contested matter challenging the validity, enforceability or priority of the Pre-Petition Indebtedness
%ioncluding any claim by such party that the Pre-Petition Indebtedness should be subordinated) or, to
}t}}xe extent they secure the Pre-Petition Indebtedness, the Indenture-Trustes s Agent’s and the
Bondh@lde;s-Supphers liens on or security interests in the Pre-Petition Suppliers’ Collateral no
lgter than the date that is one hundred and twenty (120) days after the entry of an order of this Court
!cl?)provmg this Stipulation, or, in the case of any trustee or other fiduciary hereafter appomt_ed in the
%Zshapter 11 Case case or in any superseding Chapter 7 case as a legal representative of the Debtor or
%}?e Debtor’s debtor’s estate, or any committee hereafter bappointed in the Chapter 11 Case pursuant
%g Bankruptcy Code Section 1102, the later of {a)-ninety(a) ninety (90) days after the appointment of
tl?e applicable entity, or (bj-the(b) the date that is one hundred and twenty (120) days after the entry
%)f an order of this Court approving this Stipulation.

20
Preservation of Rights

21
18.  Except as otherwise specifically provided herein, entry of this Stipulation shall

be without prejudice to any and all rights, remedies, claims and causes of action which the Indenture

23
Trusteer-any-Bondholder Agent and the Suppliers or the Debtor may have against the other party to

24
this Stipulation or any third parties, and without prejudice to the right of the Indenture-Trustee,any

25
Bondholder Agent and the Suppliers or the Debtor to seek relief from the automatic stay in effect

26
pursuant to Section 362 of the Bankruptcy Code, or any other relief under the Bankruptcy Code or

27
applicable non-bankruptcy law, including, without limitation, the right of the Indenture-Trustee-or
28
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1
any-Bondholderto-{iyrequest Agent and the Suppliers to (i) request additional adequate protection

2
of their interests in the Suppliers’ Pre-Petition Collateral (including, without limitation, the Cash

gollateral) or relief from or modification of the automatic stay under Section 362 of the Bankruptcy
(?ode, @irequest(ii) request conversion of the Chapter 11 Case to a case under Chapter 7 of the
Bsankruptcy Code and Gii)y-prepess(iii) propose, subject to the provisions of Section 1121 of the
B6ankruptcy Code, a Chapter 11 plan.

7
19.  Upon approval of this Stipulation by the Court, the provisions hereof shall be

8 _
immediately binding upon and inure to the benefit of the Indenture-Trustes,the-Bondholders Agent

9 . .
and the Suppliers, the Debtor and their respective successors and assigns, including any trustee or

10
other fiduciary hereafter appointed in the Chapter 11 Case or in any superseding Chapter 7 case as a
11 '

legal representative of the Debtor or the Debtor’s estate.
12

No Surcharge
13

20.  For so long as the Debtor is authorized to use the Cash Collateral pursuant to
14 '
this Stipulation, the Debtor shall not be entitled to assert a claim under Section 506(c) of the

15
Bankruptcy Code for any costs and expenses incurred in connection with the preservation, protection,

16
disposition or enhancement of the Suppliers’ Pre-Petition Collateral or the Suppliers’ Post-Petition

17
Collateral.
18

19

-16-
ny-347901



1
21. As additional adequate protection hereunder, the Indenture-Trustee Agent and

2 .

the Suppliers shall, subject to the following procedures, be entitled to reimbursement by the Debtor,
3 . . .

without the necessity of the filing of fee applications or obtaining the prior approval of the Court with
4

respect thereto, of all fees provided frem-the-Indenture under the Master Gas Purchase

5 .
Agreements and Gas Supplier Security Agreement and all reasonable costs and expenses incurred
6 . it gt .
both before and after the Petition Date, in connection with G)-the-Indsaturs-Trustes’s(i) the Agent’s
and the Bondhelders~Suppliers’ claims and liens and ii) actions to preserve, protect

and/or enforce the rights and remedies under, and to administer, the Indenture Master Gas Purchase

9
Agreements and the Gas Supplier Security Agreement, including reasonable counsel fees and

10 L.
disbursements, filing fees, audit expenses, field examination expenses and reasonable fees and

11 _
disbursements of accountants and/or financial advisors. The Indeature-Trustee Agent and the

Suppliers shall serve copies of its their invoices and the invoices of any professionals retained by the

13
- Indenture-Trustes Agent and the Suppliers upon the Debtor, its counsel, counsel to the Committee

14
and the United States Trustee’s Office. If any such party believes that all or a portion of the fees

5
reflected in any invoice are unreasonable (an “Objecting Party”), such Objecting Party shall provide

16
written notice thereof to the IndentureTrustee Agent or the Suppliers (as the case may be) or the

17
applicable professional retained by the Indenture-Trustee Agent or the Suppliers within 20 days of

receipt of the invoice in question (with a copy to the Debtor and its counsel). Promptly after the

19
expiration of such 20 day period, the Debtor shall pay any undisputed portion of such invoices, and

retain the balance thereof pending resolution of any dispute with an Objecting Party, ory if any such

o 21

dispute cannot be consensually resolved, upon approval of any disputed portion by the Court. The

22
- payment of any amounts to the IndentureTrustee Agent or the Suppliers or any professionals

23
retained by the Indenture-Trustee Agent or the Suppliers pursuant to this paragraph are expressly

24
subject to disallowance by the Court, and the Indenture-Trustce Agent or the Suppliers or such

25
professional (as the case may be) shall promptly disgorge to the Debtor, upon entry of a final order,

26
any amounts so disallowed.

27
28
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Right to Inspect

ThelndentureTrustes 22.  The Agent and each of the Suppliers shall have the

3
right, upon reasonable telephonic notice to the Debtor to conduct any inspections of the Debtor’s

4
property permitted in the Indenture Master Gas Purchase Agreements and the Gas Supplier

5
Security Agreement. The Debtor shall timely file and serve upon the Iadenturs-Trustes-and-its

Agent and each of the Suppliers and their respective counsel all pleadings and other documents

7
filed by the Debtor in the Chapter 11 Case, including the financial reports required by the United

8 _
States Trustee’s office, and shall continue to supply such reports as are required under the Indenture

9 ,
or-as-the-Indenture-Trustes-is Master Gas Purchase Agreements and the Gas Supplier Security

10
Agreement or as the Agent and/or the Suppliers are entitled to request under the Indenture

11
Master Gas Purchase Agreements and the Gas Supplier Security Agreement.

12

23.
13

14
the Indenture-Trustee Agent and each of the Suppliers with copies of all consultants’ reports,

Subject to appropriate confidentiality protections, the Debtor shall promptly provide

appraisals, business plans, and similar documents provided to the Committee.

16
No Release of Non-Debtors

17
24.  Nothing contained in this Stipulation shall be deemed to terminate, modify or

18
release any obligations of any non-debtor guarantor to the IndentureTrusteeor-any-Bondholder

19 :
Agent or any of the Suppliers with respect to the Pre-Petition Indebtedness erany-, the Post-

20
Petition Indebtedness or any other amount that may become due under the Indenture Master Gas

21
Purchase Agreements, the Gas Supplier Security Agreement or this Stipulation after the Petition

22
Date.
23 '
‘ No Third-Party Beneficiaries
24
25.  Norights are intended to be created hereunder for the benefit of any third party
25

or creditor or any direct or indirect incidental beneficiary except as specifically provided herein.
26

27
28

-18-
ny-347901



Effectiveness
26.  This Stipulation shall take effect and be fully enforceable immediately upon
a%proval thereof by the Court. Except as otherwise provided herein, the terms of this Stipulation
sﬁall be valid and binding upon the Debtor all creditors of the Debtor, any statutory committee
a;s)pointed in the Chapter 11 Case and all other parties in interest from and after the approval of this

6
Stipulation by this Court.
7

8

Waiver, Modification and Amendment

27.  No waiver, modification, or amendment of any of the provisions hereof shall

9
be effective unless it is set forth in writing and signed by the parties hereto.

10 .
Notice

1 28.  The Debtor shall, within five (5) Court Days after entry on the docket of this
1Czourt of this Stipulation, provide notice of the approval notice thereof to all parties entitled to notice
| })%Jrsuant to the Local Bankruptcy Rules for the Northern District of California.

14- 29.  All notices, requests, demandsy or other communications provided for or

15
required by the Stipulation shall be in writing and shall be deemed to have been given when sent by

16 '
facsimile or mail as follows:
17
Notice to the Debtor will be sent to:
18
Pacific Gas and Electric Company
19 77 Beale Street
San Francisco, CA 94120
20 Fax: (415)973-4343
Attn: Mr. Kent Harvey, CFO
21
-and -
22
Howard, Rice, Nemerovski, Canady, Falk & Rabkin
23 Three Embarcadere embarcadero Center, 7th Floor
San Francisco, CA &1 9411
24 Fax: (415)217-5910
Attn: Gary M. Kaplan, Esq.
25

Notices to the Indenture-Trustee-will be-sentte: Agent and the Suppliers will be sent
26 to:

27 BNY Western-Trust[TO COME]
28 J00-Seuth-Elower- and -
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:

2 Los-Angeles, CA-Q0017
3 Eax+213)-630-6285
4 Atta-Mr-Todd Duncan
5
6 ~ahd-
7
8 White-&-Case-LLP
9 1HS55-Axvenue-ofthe-Americas
10 NewYork, NY 10036
11 Eax:-(212)354-8113
12 Attn-Evan-C-Hollandern-Esq.[TO COME]
13 Notices to the Committee will be sent to:
14 Milbank, Tweed, Hadley & McCloy LLP
601 South Figueroa Street
15 Los Angeles, CA 90017
Fax: (213) 629-5063
16 Attn: Robert Moore, Esq.
17 Notices to the United States Trustee shall be sent to:
18 Office of the United States Trustee
19 250 Montgomery Street
s Suite 1000
20 San Francisco, CA 94104
Fax: (415) 705-3379
21 Attn: Steven Johnson, Esq.
22
2ated: , 2001
24

e terms of this Stipulation are hereby
agreed and consented to by the
26 following:

27
28
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The Debtor:

FACIFIC GAS AND ELECTRIC COMPANY,
a3California corporation

4
By:

B Name:
Title:

13

! !_1e Agent:

ILS. TRUST COMPANY, NATIONAL ASSOCIATION, as Agent

19
The Suppliers:
20

B.P. CANADA MARKETING CORPORATION
21

?y:
23 Name:
Title:
24
gP. ENERGY COMPANY

#:
27 Name:

Title:
28
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NYNEGY CANADA MARKETING & TRADE,

a DIVISION OF DCI
Z

Bsy:
4 Name:
Title:
5

DYNEGY MARKETING & TRADE
0

lgy:
g Name:
Title:
9
il%L PASO MERCHANT ENERGY, L.P.

Hy:

12 Name:
Title:
13
TEXACO CANADA
= :

15
By:

16 Name:
Title:

17
TEXACO NATURAL GAS
10

19
By:

20 Name:
Title:

21
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