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CONSOLIDATED EDISON COMPANY )
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ENTERGY NUCLEAR INDIAN POINT 2, LLC, ) Docket Nos. 50-003-LT

and ENTERGY NUCLEAR OPERATIONS, INC. ) and 50-247-LT
) | (consolidated)

(Indian Point Nuclear Generating ) License Nos. DPR-5

Units Nos. 1 and 2) ) And DPR-26

TOWN OF CORTLANDT AND HENDRICK HUDSON SCHOOL
DISTRICT’S REPLY TO APPLICANTS’ ANSWER TO
SUBMISSION OF ISSUES

The Town of Cortlandt, New York and the Hendrick Hudson School District
(“Petitioners”) requested leave to intervene in the above referenced proceeding by Petition
dated February 20, 2001. After the submission of an Answer to the Petition by Consolidated
Edison Company.of New York, Entergy Nuclear Indian Point 2, LLC and Entergy Nuclear
Operations, Inc. (“Applicants”), and a reply by Petitioners, the Commission directed that

Petitioners would be permitted to submit a statement of issues after the execution of a
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confidentiality agreement. Pursuant to this direction, the parties executed a confidentiality
agreement on March 23, 2001, and Petitioners submitted an additional statement of issues on
April 12, 2001.

In response, the Applicants submitted on April 23, 2001 an answer to this statement of
issues. This answer includes additional responses to issues identified in Petitioners’ February
20, 2001 petition, which should properly have been addressed in the Applicants’ original answer
on March 2, 2001. The Applicants have also utilized the opportunity to submit an answer to the
statement of issues as to respond to Petitioners’s request for a waiver of regulatory
requirements pursuant to 10 CFR 2.1329, which was contained in Petitioners’ March 7, 2001
answer.

In this Reply, Petitioners respond to the issues raised in the Applicants’ April 23 answer. ‘
Furthermore, in the supplemental propriety reply, which is submitted in the form of an
attachment, Petitioners respond to the issues raised in the “proprietary annexed to Applicants’

answer”, which was also submitted on April 23, 2001.

ADEQUACY OF DECOMMISSIONING FUNDING AND
REQUEST FOR WAIVER OF REGULATORY REQUIREMENTS
PURSUANT TO 10 CFR 2.1329

Petitioners, in their initial filing, raised the issue of whether the Applicants had complied
with the requirements of section 50.33(k)(1) pertaining to the adequacy of the funding of the
decommissioning of Indian Point 1 and 2. Applicants maintain that they have provided
adequate funding. for the decommissioning of the facilities because they claim to have prepaid
the minimum funding level specified in 10 CFR 50.75(c)(1)(i). Nevertheless, Petitioners

maintain that, even if the funding level is adequate to comply with this regulatory criteria, the



Applicants have failed to establish that they have sufficient resources to fund the
decommissioning of the facility because of the existence of studies, which were identified in the
April 12 filing of Petitioners, funded by the current operator, Con Edison demonstrating a
shortfall of $67 million at the expiration of the licenses in 2013.

Petitioners have requested a waiver of the regulatory criteria which would otherwise
state that compliance with the minimum funding amount is sufficient to demonstrate regulatory
compliance. Petitioners maintain that a special circumstance exists, inasmuch as a site-specific
study, done by the present operator of the plant, has confirmed that the amount specified as
adequate prepayment will not be sufficient.

In response, at the Applicants state that Petitioners’ requested waiver is procedurally
deficient because of the failure to support it by “affidavits”. Under the circumstances of this
case, affidavits would be superfluous. Petitioners’ argument is based upon the existence of
documents, prepared by one of the Applicants, that demonstrate the factual contentions that
Petitioners seek to raise. In any event, the regulation does not require affidavits per se, but
only requires affidavits “to the extent applicable” (2.1329(c)). Since no affidavits would be
applicable in this case, there is no need to file them.

The cases cited by the Applicants with respect to the showing of “special circumstances”
are inapplicable. For example, Applicants cite North Atlantic Energy Service Corp.(Seabrook),
CLI-99-06( footnote 8) for the proposition that “no one would be free to argue in a license
transfer case that site-specific conditions at a particular nuclear power reactor render unusable
generic project projected costs calculated under our rules cost formula.” In Seabrqok, the
Commission held that a promise to pay more than the minimum amount currently prescribed
left a co-owner without any “plausible decommissioning funding grievance.”

However, the issue in this case is whether it is adequate for a proposed licensee to fund
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decommissioning by providing the bare minimum set forth in the regulation, in spite of the fact
that a decommissioning study shown that this amount will be inadequate. Petitioners maintain
the existence of the decommissioning study is a “special circumstance” within the meaning of
2.1329, warranting the waiver of the regulatory criteria. This issue has never been considered
by the Commission and it should be noted that the Footnote No. 8 in Seabrook, upon which the
Applicants rely, specifically contemplates that, in an appropriate situation, the appropriateness
of the prepayment requirements can be the subject of a waiver petition. Petitioners respectfully
maintain that the instant case is precisely the type of situation where a waiver request should
be granted.

It appears to be the position of the Applicants that it is appropriate to delay the
requirements with respect to funding untit close to the decommissioning and then to “fine-tune”
requirements. Petitioners respectively maintain that the Commission should, instead, take
adequate precautions to ensure that money is available for decommissioning as soon as it is
conclusively is determined, as it has been in this case,
that such resources will be needed.

Furthermore, it should be noted that Applicants have assured the local host
communities that decommissioning will be done so as to achieve Greenfield Status, which is
more stringent, so the host communities have been informed, than achieving a particular level
of ambient radiation level. As this stringent requirement has direct impacts upon the level of
decommissioning funds, the funding level must be sufficient to meet that standard that the
Petitioners have agreed to regardless of the more lax standard and “safe refuge” offered by the

Commission’s minimum requirements.



THE INADEQUACY OF THE 85 PERCENT CAPACITY
FACTOR

Petitioners challenge the estimated 85 percent average annual capacity factor assumed
by the Applicants as unrealistic. In response, the Applicants argue that: 1) Petitioners’ critique
is not supported by any factual evidence, and 2) Petitioners have failed to credit Entergy’s
allegedly superior history of nuclear operations, which Applicants claim will ensure that they will
be able to meet this 85 percent standard. It is respectfully submitted that the mere statements
of Applicants and the data submitted in response to Staff’s information request are too cursory
and speculative to shift upon the Petitioners any burden of proof or persuasion. Indeed, the
information is similar to that being “litigated” in the IP3/FitzPatrick dispute.

Petitioners respectfully maintain that Applicants have it backwards. If Entergy wishes to
argue that it will be able to achieve a standard of operations which have never been achieved
before at the Indian Point facility, then it is Entergy’s burden to establish, as part of its
application, how it intends to meet this standard. It should be noted that no evidence is
submitted in the application as to how Entergy has been able to achieve its allegedly high plant
performance standards at other facilities that it owns, or any basis for Entergy’s conclusion that
it will be able to do better than Con Edison has done at the same facility.

Entergy assumes that “there is no reason why IP2 should not operate as well as Indian
Point 3 (IP3) once Entergy practices are established at the site.” (Response to request for
additional information, dated April 16, 2001, redacted version, Attachment 3). If Entergy wishes
to have the issue.of its alleged high-performance litigated, then it must introduce evidence of
such performance. Until such evidence is actually put forward, and utilized as the basis for
Entergy's alleged ability to achieve an 85 percent performance standard, it would be grossly

unfair to require Cortlandt to introduce factual evidence demonstrating that Entergy is not
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capable of achieving this standard, and that Entergy is not capable of remedying the long-
standing problems that have plagued Indian Point 2.

Furthermore, there will be years when Entergy’s capacity factors are lower than 85
percent, and, during those years, its revenue will be less than the projections. In those years,
with the decreased revenues, it will have to rely on other sources to fund its operations.
Entergy has failed to establish how it will be able to do so, and its vague reference to retained

earnings and lines of credit are inadequate.

THE RELEVANCE OF THE PURCHASE POWER AGREEMENT

It may be true, as the Applicants claim, that the Commission does not have the authority
to order the Applicants to revise the Purchase Power Agreement.' However, the Commission
obviously has the authority to ensure that Entergy has adequate financial resources to operate
the facility. Inasmuch as the Purchase Power Agreement limits the revenues that Entergy will
be receiving, and, inasmuch as the revenues are inadequate to fund operating expenses, the
Commission has the authority to take appropriate corrective or preventative action to ensure
that the Applicants, if they are to proceed with their proposed license transfer, take appropriate
measures to ensure that the proposed transferee has adequate financial resources.

The Purchase Power Agreement represents the upward limit of Entergy’s revenues.
The Commission should not approve a transfer if it finds, as Petitioners respectfully urge, that

those revenues are inadequate to cover operating costs.



STORAGE OF SPENT NUCLEAR FUEL

The Applicants argue that the issue of storage of spent nuclear fuel is outside the scope
of this proceeding. The Applicants falsely accuse Petitioners of attempting to “allow this license
transfer proceeding to become another forum for ventilating objections to the Skull Valley
project” (for storing spent nuclear fuel at an Indian Reservation in Utah).

Regardless of who owns the Indian Point facility, measures will have to be taken to
handle spent nuclear fuel when the present on-site capacity of Indian Point is exhausted in
2004. Although this issue was not discussed anywhere in the Applicants’ filing, Petitioners are
aware of it as a result of documents obtained in proceedings before the New York State Public
Service Commission, and, in particular, are aware of a decommissioning study, performed at
the behest of Con Edison, that addressed this issue. This study, as discussed at length in
Petitioners’ April 12 filing, identifies various options, including on-site storage and off-site
storage at the Skull Valley Indian Reservation, as methods that may be utilized to handle spent
nuclear fuel. The costs are estimated in the hundreds of millions of dollars, with the cheaper
options involving the use of the Indian Reservation for off-site storage.

If Entergy wishes to rely upon estimates that it will be able to utilize the option of off-site
storage, then it must demonstrate that such an option is, in fact, viable. Petitioners’ reference
to the problems of utilization of the Skull Valley Indian Reservation were set forth to
demonstrate that it is by no means a done deal that such an option will be available, and that
the ultimate approval of the Indian Reservation‘ is by no means certain. Therefore, it appears
likely that Entergy will be required to fund on-site storage, and must demonstrate the financial
resources to do so.

It is true, of course, that the funding of a storage facility for on-site nuclear fue! will occur



regardless of whether the transfer is consummated. However, if a transfer is not
consummated, then Con Edison, a regulated utility, which has other assets, will be responsible
for this cost. In contrast, if the transfer is permitted to proceed, the solution to the problem will

be in the hands of a shell corporation, with questionable resources.

CONCLUSION

For the reasons set forth in the origiﬁal Petition, dated February 20, 2001, the Reply,
dated March 7, 2001, the additional Submission of Issues dated April 12, 2001, as well as in the
instant Reply, the Town of Cortlandt and the Hendrick Hudson School District should be
permitted to intervene in this proceeding, and the issues described in these filings should be

admitted for a hearing.

Respectfully submitted this 30" day of April 2001.

QUL _—

PaulV. Nolan, Esq.

Peter Henner, Esq.

Counsel to the Town of Cortlandt, New York and the
Hendrick Hudson School District




CERTIFICATE OF SERVICE

I, Paul V. Nolan, Esq., Counsel to the Town of Cortlandt, New York and the Hendrick
Hudson School District, hereby certifies that on the 30" day of April 2001, service of the
foregoing filing; was made by first class mail and e-mail (before 4:30 PM) to the Secretary the
parties noted in January 29, 2001 public notice and the March 6, 2001 Order. See attached
service list. Courtesy copies have also been provided as noted on the Service List.

this 30th day of April.2001.
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Paul V. Nolan, Esq.
Counsel to the Town of Cortlandt, New York and the
Hendrick Hudson Schoo! District

5515 North 17" Street
Arlington, VA 22205

Phone: 703-534-5509
Fax: 703-538-5257
E-mail: PVNPVYN@AOL.COM




Docket Nos. 50-003 and 50-247

The General Counsel

U.S. Nuclear Regulatory
Commission

Washington, DC 20555-0001
Email: OGCLT@NRC.GOV

The Secretary of the Commission
ATTN: Rulemakings and
Adjudications Staff

U.S. Nuclear Regulatory
Commission

Washington, DC 20555-0001
301-415-1101 (FAX)

Email: SECY@NRC.gov

Douglas Levanway, Esq.

Wise, Carter, Child and Caraway
P.O. Box 651

Jackson, MS 39205
601-968-5524

601-968-5519 (FAX)

Email: del@wisecarter.com

Brent Brandenburg, Esq.
Consolidated Edison Company
of New York, Inc.
Room 1820
4 Irving Place,
New York, NY 10003
212-460-4333
212-260-8627 (FAX)
Email: brandenburgh@coned.com

SERVICE LIST

Jay E. Silberg, Esq.

Shaw Pittman

2300 N Street, N. W.
Washington, D. C. 20037-1128
202-663-8000

202-663-8007 (FAX)

Email: Jay.Silbera@shawpittman.com

April 12, 2001

Thomas F. Wood, Esq.
Town of Cortlandt

153 Albany Post Road
Buchanan, NY 10511
914-736-0930
914-736-9082 (FAX)
Email: tfwesq@aol.com

Paul V. Nolan, Esq.

5515 N. 17th Street
Arlington, VA 22205-2207
703-534-5509
703-538-5257 (FAX)
Email: pvhpvn@aol.com

Peter Henner, Esq.

P.O. Box 326

Clarksville, New York 12041-0326
518-768-8232

518-768-8235 (FAX)

Email: phenner@msn.com

Nancy T. Bocassi

Hendrick Hudson School District
61 Trolley Road

Montrose, NY 10548
914-737-7500

914-736-5242 (FAX)

Email: nbocassi@henhud.lhric.org

George E. Sansoucy, P.E.

260 Ten Rod Road

Rochester, NH 03867
603-335-3167

603-335-0731 (FAX)

Email: sansoucy@nh.ultranet.com
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Mr. Michael R. Kansler

Senior Vice President and

Chief Operating Officer-Northeast
Entergy Nuclear Indian Point 2, LLC.
123 Main Street

White Plains, NY 10601

Citizens Awareness Network
Attn.:Tim Judson

140 Bassett St.

Syracuse, New York 13210
315-475-1203 (Phone/fax)
E-mail: cnycan@rootmedia.org

County Attorney’s Office, Westchester
Atin.: Stewart Glass, Esq.

Michaelian Office Bldg., Room 600
148 Martine Ave.

White Plans, New York 10601
914-285-3143

914-285-2495 (FAX)

{Courtesy Copy)

David A. Repka, Esq.

Mark J. Wetterhahn, Esq.

Winston & Strawn

1400 L Street, NW

Washington, DC 20005-3502

E-mail: drepka@winston.com
mwetterh@winston.com
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