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UNI TED STATES

NUCLEAR REGULATORY COWMM SSI ON
WASHI NGTON, D. C. 20555

Decenber 23, 1988

VEMORANDUM FOR: Victor Stello, Jr.
Executive Director for operations

FROM Samuel J. Chilk, Secretary
SUBJECT: STAFF REQUI REMENTS - AFFI RVATI ON DI SCUSSI ON

AND VOTE, 3:30 P.M, THURSDAY, DECEMBER 15,
1988, COWM SSI ONERS' CONFERENCE ROOM ONE
VH TE FLI NT NORTH, ROCKVI LLE, MARYLAND
(OPEN TO PUBLI C ATTENDANCE)

SECY-88-322 - Pronulgation of Final Rule Required by the
Omi bus Budget Act of 1987

The conmi ssion, by a 5-0 vote, approved a final rule anending
10 CFR Parts 170 and 171 to require that those |icensees
requiring the greatest expenditure of Conm ssion resources pay
the greatest annual fees and to increase the total fees
collected to at |east 45 percent of the NRC budget as required
by current legislation, as nodified on the attached pages.

(Subsequently, on Decenber 22, 1988, the Secretary signed the
rule.)

The staff is also requested to provide the Comm ssion with
periodic reports on activities for which fees exceed 150
percent of the currently capped anmpunts.

At t achnent :
As st at ed

cc: Chairnman Zech
Commi ssi oner Roberts
Commi ssi oner Carr
Comm ssi oner Rogers
Commi ssioner Curtiss
OGC
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Encl osure
1
[ 7590- 01
]
NUCLEAR REGULATORY COVM SSI ON
10 CFR Parts 170 and 171
Revi si on of Fee Schedul e
AGENCY: Nucl ear Regul atory Conm ssi on.
ACTI ON: Fi nal rule.

SUMVARY: The Nucl ear Regul atory Comm ssion (Commri ssion or NRC) is ane
ndi ng

its regulations by revising its fee schedules contained in 10 CFR Part

s 170

and 171. The revised fee schedules will result in those power reactor
., fuel

cycle facility and materials applicants and |icensees requiring the gr

eat est

expenditure of NRC resources paying the greatest fees. This permts N
RC to

nore conpl etely recover under 10 CFR Part 170 costs incurred for ident
ifiable

services for power reactor, fuel cycle facility and major naterials ap
plicants

and licensees. This action also inplenents fee |egislation enacted by
Congr ess

in Decenber 1987. All applicants and |licensees currently subject to f

ees under

10 CFR Parts 170 and 171 are affected by this rule.

EFFECTI VE DATE: (30 days from publication).
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i nspection fee budget costs remains essentially unchanged.

3. Fees for standardi zed design. Nuclear power industry commenters
questioned the Conmm ssion's proposal to defer fees for review of stand
?gggfgﬁce designs until referenced by an applicant, or at the end of 5
({ga;Zars if a designis certified) after design approval, whichever c
?F?:t. A few commenters felt that fees should not be charged or shou
aaPSed for standardi zed design reviews to renove any disincentive for
ngndardization program and what coul d possi bly be unusually extensive
agozt?esult of the review being a "first-of-a-kind" that m ght require
extensive safety revi ews.

Response: The Comm ssion's decision to defer fees for standard
reference design reviews is based upon a balancing of policy consider
g;lfﬂz-one hand, it is clearly the policy of the Governnent, and the
g}ePLe Congress, that the Comm ssion collect fees for services rendere
gpé?icants. Thus, standard reference design reviews are not to be per
;?;gegf charge. On the other hand, there is a sound and persuasive pu
ggifcy need to avoid a disincentive to the submttal of standard desi
ggsvendors i ncorporating the best safety features available for a futu
ggneration of reactors. For years, the Comm ssion has supported the u
3? standard designs. See, e.g. , 10 CFR Part 50, Appendix 0, and 10 C
53110. On bal ance, the Conm ssion believes that the deferral of fees
;?;ndard design reviews is a reasonable conprom se that serves the pu
PL{grest. Accordingly, the
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Response: Congress provided the Comm ssion with the discretion to
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determ ne which categories of |licensees or other persons should be ch
arged an
annual fee by the Conm ssion. The Conm ssion's decision not to charg
e
materials |icensees annual fees was upheld in Florida Power & Light v.
Uni ted
States , supra. The Comm ssion has reaffirned its determ nation that
it wll
not inpose an annual fee on its materials |icensees. The Conm ssion h
as nore
than 8,000 naterials |licensees. Regulation of these entities requires
a
m ni mal expenditure of NRC resources (less than 3 percent of the NRC b

udget).

Moreover, these licensees are an extrenely varied class, ranging from
| ar ge

urani um processi ng operators to small operators involving well |ogging
radi ography, or the use of gauging devices. In light of the relativel
y m nor

resources devoted to regulating these entities and the obvious adnminis
é{?}zgﬁlties in determ ning how to cal cul ate appropriate annual fees f
P;rggtsdiverse class of licensees, the Comm ssion will not inpose an a
?ggagn these |licensees at this tine.

3. Sone comrenters asserted that the cost basis for annual fees shou
d
excl ude costs serving an independent public benefit.

Response. The concept that costs related to an i ndependent public ben
e_

fit should not be charged to |icensees derives fromthe case |law on a
pplica-

tion of the Independent O fices Appropriation Act of 1952, 31 U S. C
9701

(IGAA). It i1s not a concept applicable to annual fees charged under C
OBRA, as
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Response. It is the position of the Conm ssion that research devoted
to

the continued safety of nuclear power reactors is a present service a
nd

benefit. This research either confirnms that reactors are safe, that s
one
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changes will inprove safety, or that certain regulations may no | onger
be
necessary for safe operation. The conduct of research resulting in an
y of
these outcones is a present benefit. This research provides continuin

gonf!dence that |icensed reactors can be operated consistent with the

Egg:{ﬁ and safety and the Conm ssion's regulations. W again note tha
Ei?gﬁiPCéourt of Appeals in Florida Power & Light v. United States, su
5Lﬁéld the Comm ssion's decision to include such costs in its annual f
ee base.

6. One comenter felt that nonies fromthe collection of fines,
penalties and interest should be included in the 45 percent required t
o be
col | ect ed.

Response. Although related here in the 45 percent |evel of collecti
on,
the sane coment was presented with respect to the rule promul gating
t he 33
percent ceiling. The Comm ssion adheres to its prior position. Fines

benalties and interest are not cost recovery neasures, but are discip
;hga{ﬁtended to deter ------- per sons who vi ol ate Comm ssion regul at
;ﬁgs orders, as well as other licensees, fromfuture violations. Pub
Lglicy dictates that those paying penalties, fines or interest should
bgﬁéfit by recovering a portion of a penalty, fine or interest through
rgduced fee. Again, this Conmm ssion decision was upheld in Florida Po
E?éh? v. United States, supra.
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