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P-ROCEEDI-NGS
(9:06 a.m)

MODERATOR VEEST: Good norning to everyone.
Good to see you again. We're shifting gears and goi ng
on to yet another topic, but |'"msureit's goingto be
alively one as well.

The purpose of this neeting is to have an
advance look, if you will, by stakeholders, even
before the proposed rule is out. We're not quite
there yet. Just to give you a quick overvi ew of what
the topic is, we have a proposed anendnment before the
Conmi ssion to reduce the scope of randomdrug testing
for 10 CFR Part 26.

And in a nutshell, what this would nmean
woul d be that currently we define it under the program
wWith respect to the protected area. And under this
proposed anendnent, we woul d propose t hat individuals
t hat woul d be covered for randomtesting, only random
testing, wouldn't affect pre-access or for cause
testing. We would defineit with respect to the vital
area. So that's the main part of it.

And along with that, we would, where it
isn't the case now, we woul d excl ude t hose i ndi vi dual s
t hat have to report under enmergency conditions to the
TSC and the EOF, the Techni cal Support Center and the
Emergency Operating Facility. And we can get into
sone of the details a little bit later.

So with that sort of as an overview in
m nd, whatever comments we get today, we'll treat t hem

as if they are, and they will in fact be public
comments, along with the other public comments that
we' || receive onthe proposed rul e once that's i ssued.

While |"mthinking of it, I m ght nmention
the status of the proposed rulemaking effort.
Currently, we're slated to have the proposed rule
before the Comm ssion in July. However, | mght add,
we have asked for an extension of that particular
date. So we'll have to wait and see what managenent
deci des on whet her we' | | actual |y get the extension or
not. That just gives you sone sense of the tim ng of
all this.

What |'mgoing to do, I'mgoing to give a
rat her general overviewandthen|'Il allow-- if Dick
wants to make any specific comrents, he can certainly
do that. And I'd al so ask Chuck or Gary, inturn, to
fill in wth any specifics they may want to offer.

But t his particul ar rul emaki ng effort goes
back sonme years, and the beginning of it was an | BEW
Uni on request that was around February of 1992. And
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subsequent to that, there was a court denial of the
| BEW Union in the tine frane of June of 1992. And
eventually, as sort of an overview here, our
Solicitor's Ofice nmade a recommendation in this
particul ar area, and that was still inthe tine frane
of 1992, July of that year.

And, ultimately, the staff received a
staff requirenments nenorandum from the Comm ssion
around August of 1992. And then in Decenber of 1993,
| BEW the Union, submtted yet another exenption
request in Decenber of 1993. And around 1994, the
staff put together a Commi ssion paper, SECY-94-016,
essentially pulling together the various issues on
this topic for the Conm ssion. And towards the m ddle
of that year, there was a Federal Regi ster Notice, and
in effect what it did it proposed various options.
One of themwas the option that | nentioned, nanely,
to define randomtesting with respect to the vital
area as opposed to the protected area. And then there
were three or four other options. Dick mght want to
mention sone of those, and we can get into those
details a little bit later.

And then to sort of bring us up to date,
nost recently, the Commi ssion approved SECY-00-0022,
and that's the document that's out on the handout
table that 1' msure nost of you do in fact have a copy
of . And that particular docunent, the rul emaking
pl an, recomended the particular option that [|'ve
mentioned already and along with a couple of other
things that the staff hadn't actually recomended,
like a risk analysis. W eventually got a staff
requi rements nmenorandum back, essentially telling us
to nove forward with the rul emaki ng.

So that is sort of a thunbnail sketch of
where we are. | have specific topics that I would
have us to perhaps focus on and get sone feedback from
you on with respect to the proposed rule.

I"d only add one caveat, however. \Wen
rul emaking i s ei ther before the Comm ssion or about to

go before the Commi ssion, it puts the staff in
somewhat of an awkward positionin that you're dealing
with the issue of pre-decisional material. So if I

seemsort of tentative sonmeti mes on certain responses,
that's essentially it. The way | tend totry to deal
withthat istotry to frame whatever |'mgoing to say
or whatever I'mgoing to answer in terns of what is
publicly avail abl e, and that woul d be bounded by t he
rul emaki ng pl an. So nmost of ny responses will be
relative to that.
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So we don't have a whole |lot of tine,

al t hough we' Il have whatever tinme we need, but we're
slated to devote fromnine to 10:30. |If it takes a
little bit longer than that, that's fine. So let's
get started. Did you want to make any -- excuse ne,
Chuck?

MR. MILLINS: Let negiveyoualittlebit
of a brief rundown. | argued the case in the 9th
Circuit in 1992. To give you a little nore

i nformation, the Union canme with an exenption request.
Under 26.6, any person can request an exenption; it
doesn't have to be a licensee. So the Union requested
an exenption for several different categories of
wor ker s. They requested an exenption for reactor
oper ators, mai nt enance wor kers, war ehouse wor kers, and
clerical and support workers.

Now, you have to understand at Diablo
Canyon, which is where the request came from the
adm ni stration buildingisinsidethe protected area.
In nost facilities, the admnistration building is
outside the protected area. And so you've got very
few peopl e who are clerical or janitorial or cafeteria
wor kers or what ever who have unescorted access to the
protected area.

The Union then | ater withdrewthe request
for reactor operators. The Comm ssion denied the
request, and the Union challenged that denial in
Court. The Court -- and | did not put alegal citeto
t he decision, but | can get it for you at sone point
if you want it -- the Court said -- and the deci sion
i s published, by the way, inthe Federal Second Report
-- the Court said that they upheld the testing for
mai nt enance workers, because they clearly perform
duti es.

I f you | ook at the Suprene Court deci sion
i n Ski nner, which was the mai n deci sion on this issue,
it tal ked about the duties of people who were subj ect
to randomtesting. They said the warehouse workers
performed duties that if other people didn't do their
jobs correct, bad parts, the wong parts could slip

into the facility. But they said the clerical
wor ker s, peopl e who di d not have any particul ar duties
whi ch invol ved the plant -- and on the record before

them they couldn't tell the duties of the various
peopl e i nvol ved -- but they said if the duties did not
i nvol ve sensitive work -- and |' m paraphrasi ng here;
you can read the decision for yourself -- but the
Court gave a clear indication that they would
overrule, they would throw out that part of the
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Conmi ssion's program when they got the case in the
appropriate posture.

The Sol i citor, as Garnon sai d, recommended
it to the Conmi ssion. The Conm ssion reviewed the
i ssue, and the Conm ssion directed the staff to nmake
areview, and that was at some poi nt what the onus was
in 1994.

The Union canme in with anot her exenption
request, which has been on hol d pendi ng conpl eti on of
the review. The reviewwent on for a coupl e of years.
It got put on the back burner. Then there was a case
in the Supreme Court from Georgia. The name of the
case is Chandler v. MIller. And OGC suggested that
t he Commi ssi on hol d up t he revi ew pendi ng t he deci si on
of that case. Chandler v. MIler sort of capped a
change in trends in the courts. |If you |ook back in
the late '80s and early '90s, courts were pretty
| i beral, to use aword, in allow ng testing prograns.
They pretty nuch approved just about anything that
went. Starting in the md-'90s, the courts seened to
change track and to look nore closely at testing
prograns. And in Chandler v. MIller, the Suprene
Court seened to raise the bar for how we reviewed
testing progranms. In other words, raise the standards
that the testing progranms had to neet.

Garnmon mentioned the case that canme out
yesterday. Wiile it doesn't particularly apply to our
situation, it doesreinforcethetrendthat courts are
| ooki ng much nore closely and giving nuch stricter
scrutiny to these types of prograns.

Briefly, what was going on in South
Carolina was that you had a health clinic run by the
state for giving post-maternal care to nothers.

Apparently, as a -- and, again, |'ve only been t hrough
the decision once; we'll have it hopefully outside
here by the end of the neeting -- as a condition of
attending the clinic, they had to give a urine sanpl e.
Apparently -- and, again, this is not clear -- but

unbeknownst, at | east, to sone of them the results of
that test were given to the police. The police would
then cone in and arrest sone of the nothers.

The Supreme Court, in a six to three
decision, said that's unconstitutional, at least if
it's not avoluntary situation. And they sent it back
for nore consideration of whether or not it was a
truly voluntary agreenent. Again, | don't think that
the direct ruling has direct inplications for our
Situation, but it does illustrate a trend for the
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courts giving stricter scrutiny to these types of
pr ogr ans.

Wt hout di scl osing or without reveal i ng or
wai ving any attorney/client privileges, we have
essentially told both the Comm ssion and the staff
that while we think we have -- if the current testing
program wer e chal | enged again on a good record, that
while we think we have good arguments to make, we
don't have significantly different argunents to make
than what we made before, and that we think that
there's a significant chance that we m ght | ose that
situation, or |lose that case. And that was
essentially the advi ce we gave before and essentially
t he advice that we've given now.

And so that has resulted in the staff
goi ng back and | ooki ng at this programand apparently
trying tofocus it nore closely onthe job, the duties
that are involved in the case. And "Il let M.
Rosano take it from here.

MR. ROSANO Actually, that's a good | ead-
in to ny coments. That sets the |egal basis. And
just as Chuck and nenbers of the legal conmunity in
t he NRC have to be concerned with the | egal bases for
our regulations, we have to be concerned with the
propriety of our regulations. W can't -- we talk in
terns of burden and safety and things like that, and
everybody knows we can't establish a burden that
doesn't have the proper nexus of safety, but there's
a certain propriety issue that we have to be i nvol ved
with too.

Let ne begin by saying that | recognize
from the public comrents received on the first
i ssuance of this proposal a few years ago, that the
public comments are not overwhel mngly in support of
changi ng the scope of random testing, that by and
| arge, the comments recommended nmintenance of the
current scope of randomtesting. | accept that, but,
again, | want us all to step back fromit and | ook at
the propriety of the regul ati ons and what we have to
concern ourselves wth.

Probably the safest way for us to protect
the infrastructure of the United States or especially
t he nucl ear plants woul d be to randonl y test everybody
inthe country. But, clearly, that's not appropriate
and clearly not warranted froma safety perspective.

An alternative to that mght be to
randomy test everyone who lives within a 100 mles
fromthe plant. That would al so probably result in
quite a bit of resistance fromthe |ocal comunity,
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not to mention the sheriff who m ght would have to
arrest all the people that we'd accidentally pick up
in this sting operation.

Another option is to randomy test
everybody who steps on-site at the plant, cones in
t hrough the protected area barrier. W start getting
alittlecloser tothe reason for our regul ati ons, and
it'salittle easier to understand, but we still have
to make a connection to safety.

The connection to safety in randomy
testing, again, not for cause, but randomy testing
everyone who sets foot onthe site, isalittle closer
but it's still not as tight as we'd like. And we're
bound by the sane principles in regulation as the
| i censees are. W should only establish principles
where we can clearly justify them on the basis of
safety. And it became nore difficult to justify
randomy testing everyone who set foot inside the
protected area barrier on the assunption that their
unfitness for duty or their use of illegal drugs m ght
cause themto have a safety inpact. So we considered
a variety of other ways to define it.

So we consi dered, for exanpl e, the type of
duties, whether they' re safety-rel ated duties or not.
There were sone probl ens with t hat, because a person's
duties shift often, and over short or | ong peri ods may
change so that that individual nay be working on
safety-related equipnment for the first half of the
year and not the second half of the year. Also the
definition of "safety-rel ated" has bedeviled us and
the industry for years. And so that didn't seemlike
it was going to work.

We considered, instead of the term
"safety-related,” to just take certain categories of
enpl oyees. But taking a category of enployee didn't
say anyt hi ng about where that person mght end up in
the plant at any given tinme. So defining it by job
classification al so gave us sone probl ens.

Wiat we |leaned on was the venerable
tradition inthe NRC of designating as vital pieces of
equi pnent that are considered vital to safety or to

safe shutdown of the plant. And if we have this
tradition of calling those pieces of equipnent vital,
it nmeans that they have, in sone way, sone

significance greater than the pieces of equipnent
outside the vital area

And so if we were trying to find the
cl earest connection to safety, it appeared that one
option would be to say proximty to vital equipnent
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was nore safety related than your job classification
or whether or not your duties today involve safety-
rel ated duti es. So, again, we're going back to
princi pl es again.

And so rather than randomy testing
everyone in the country or everyone within 100 mles
of the site or necessarily testing everyone sinply
because they happen to work at the plant, one logic
was to find a nore reasonabl e safety basis by testing
only those people whose duties brought them into
proximty of vital equipnent.

It's a principle. The principle is that
we don't want to infringe on individuals' privacy
rights without just cause. |n our case, the only just
cause has to be safety. And so we are | ooking for a
way to make sense of that and to nmake sense on a
safety basis, which is, again, as a foundation that's
howwe arrived at this particular point indefiningit
in terms of vital areas.

MODERATCOR VEST: Thank you. Yes, sir?

MR. ENKEBOLL: Rich Enkeboll with NEl. |
quote from the staff requirenment menorandum on the
SECY. "The staff shoul d seek detail ed corments on the
matter, and as the rul emaki ng proceeds, undertake a
careful anal ysis of the balance of public and private
interests.” That's just what you said.

"Inparticular, the staff shouldcarefully
assess the risks associ ated with unescorted access to
protected areas if the scope of randomdrug testingis
changed in light of the fact that some equi pnent of
safety significance may be found in the protected
areas outside the vital areas.”

As you know, 7355 is under review, and in
t hat process, we understand that there's a
consideration to shift from a vital area concept,
which is nore operational, to a target set concept.
W submit that you ought to wait for that rul emaking
to cone to fruition which wll give you good insights
as to whether there can be any shift in this issue.

| would al so suggest that the industry
feels that having soneone next to themthat has not
gone through the wickets that they have, that there
are two groups. One group has got to be under random
testing, and another group doesn't. This will create
a large friction that you don't need. There is sone
flavor that it will be | ess expensive to not test sone
peopl e.

The probl emi s youw || then probably have
to institute sone way of keeping track of these two

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




O©CoO~NOUITRWNE

547

groups, so that the untested group can find no way
into an area that could be a problem You have to
probably worry about tailgating. You're goingto have
to spend probably several tines nore noney trying to
keep track of this separate group from a safeguard
st andpoi nt than you woul d ot herwi se.

MR. ROSANO Can | address these, Rich?

MR ENKEBOLL: Yes. o ahead.

MR, ROSANC Let nme handle the second
group first, what I'Il call the practicality issues.
First of all, there is a suggestion that it will be
| ess expensive to test fewer people on a per capita
basis. And in fact that may not always be true. |
realize there are systemissues invol ved and process
i ssues that nmay cost nobre noney. But | would,
however, say that we are dealing with issues of
privacy, constitutional issues of privacy. It is
probably easier to renove everyone's constitutiona
rights to privacy. It would probably be much easier
in society to do that. | don't think that we're
| ooki ng for an easy solution. W' re sinply |ooking
for the right solution.

Let me handl e t he ot her practicality issue
about the individual who mght tailgate into vital
areas. |If the vital area concept is used, it would
not suggest that everyone needs to be randonly tested
who vi ol ates the procedures at the plant and gets into
areas that they're not supposed to be in. The
popul ati on of those to be random y tested woul d be t he
popul ati on of those who are authorized access to the
vital areas.

There' s anot her i ssue i nvol ved t oget her in
the |licensees being able to adequately nonitor the
access to the vital areas and ensure that the wong
people don't get in there. That's just a separate
i ssue of access.

As for the first question, | think | can
answer that fairly easily, and it's a good point that
you rai se about the notion that vital areas mght, in
t he reeval uati on of 7355, becone sonet hing el se. And
wi t hout getting too nmuch into the Rep 73 effort, |
wi |l say that one of the concepts that has survivedis
t he notion of double barriers. Just as now we have a
PA and a VA barrier, inthe newrule we will have a PA
and we'll have some other barrier that wll be
redefined hopefully nore appropriately to our
ci rcunmst ances. But that doubl e barrier concept woul d
still be the defining factor in in this rule. And
al t hough vital areas rmay becone sonet hing el se, there
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will still be a double barrier. And that second
barrier woul d then be the defining perimeter for the
testing popul ati on.

MR. MJULLINS: One other point I want to
poi nt out: Renmenber when you | ook at Part 26, what
does Part 26 -- what is it designed to prevent?

VR. ENKEBOLL: Reliability and
t rustwort hi ness.

MR.  MULLI NS: It's designed to prevent
| mpai r ment .

MR. ENKEBOLL: Reliability and
trustworthi ness, not inpairnent.

MR. MULLINS: Unless I've read sonet hi ng
W ong - -

VR. ENKEBOLL: Reliability and
t rustwort hi ness.

MR. MJULLINS: May | finish now? Thank
you. The primary area is inmpairment, and that's the

first thing that | got asked in court. It's the |ast
thing | got asked in court. And if we have to go in
and defend it again, it will still be the first thing
| get asked in court. W' re tal king about i npairnent,
| believe, unless -- at Part 73 in the pre-enpl oynment
testing is nore designed for the trustworthiness
aspect. In fact, it was interesting, | was reading

the comments that NEI submitted to OVB where NE
seened to say that it was the pre-enploynment testing
that was the really sine qua non of the prevention
aspect, and the randomtesting seenmed to be -- it was
clearly a much lower priority, unless the --

MR. ENKEBOLL: That is not the way it was
i ntended to read.

MR.  MUILLI NS: Vell, that's the way it
read.

MR. M ZUNO. Well, | guess that just fits
into what | said yesterday about why do we have a
suitable inquiry. And we pointed out that the -- why
ask soneone about their past use of illegal drugs or
t heir past term nations, and woul d t hey sel f-di scl ose?
And | indicated that part of the reason for doi ng t hat
is to see whether they're going to be acting in a
truthful manner. | mean you recall that discussion
that | had. | think this goes back. And | do recall
t hat sone of the corments that we recei ved on testing
refer to the fact that the suitable inquiry in and of
itself was nore of a test for the trustworthiness.

MR. ENKEBCOLL: One other point | wanted to
make was that in this proposed rule there is sone
statenents about naking it voluntary, and we would
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suggest that there's no such thing as voluntary in
t hi s busi ness, becauseif it's not by regulation, it's
going to be very difficult for a site to pick one.
They' re going to be stuck with whatever the rul e says.
MR. MULLINS: Look, | keep hearing that
from peopl e. | had sone comment from | believe
Wnston Stromon that a coupl e weeks ago. You know,
| watch TV around here, and every other day | can see
an ad by sone conmpany which says, "W test our

wor kers, because we don't want people to -- because
you, the public, doesn't want drug-inpaired people in
your hone." |f private conpanies -- if the Roto-

Rooter can require their enployees to undergo drug
testing, if the furniture store down here can require

their enployees to undergo drug testing, | don't
under stand why you can't inquire unless, of course,
you are a state. | believe TVA woul d have a problem

If you're a state enpl oyee --

MODERATOR WEST: There are about three
states that would have that problem

MR, MULLINS: But nost of the rest of you
can require your workers to undergo testing.

MR M ZUNO Chuck's right. It changes
the basis for the testing froma regulatory basis to
an enpl oynment basis. Enployers can nmake enpl oynent
decisions withinthe limts of the state regul ati ons
that allow them as an enployer, to test. We're
simply renoving, effectively, the regulatory shield
t hat enpl oyers have used to justify thetestinginthe
past .

MR. ENKEBOLL: One of the problens that
creates is the |icensee nust then negotiate with his
uni ons and pay themto do this. And | don't think we
shoul d be put in that position.

MR. M ZUNO If the |icensees nust
negoti ation a better position within the context of
t he right decision regarding privacy rights, then|'m
all for it.

MR ENKEBOLL: | vyield.

MODERATOR VEST: Thank you for your
conment s.

MS. HAYES: This is Lori Hayes from
Progress Energy. Has the NRC | ooked at or done sone
sort of analysis that we've been using 7356 and Part
26 as a basis that we have insider protection based
t hrough those two progranms. And when sone of that
withrelationto Part 26 is renoved, what effect wll
that have on the insider and our level to protect
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against thefacility, as we' ve cl ai ned t hat we' ve been
able to wth those prograns in place?

MODERATOR WEST: This is not a specific
answer to the aspect of your question in terns of the
i nsi der, but generally speaking, what was previously
mentioned as far as the staff requi renents nenorandum
t he aspect internms of arisk analysis, we are in fact
obligedtodo arisk analysis. And that will speak to

M5. HAYES: So that's ongoi ng?

MODERATOR WEST:  Yes. And that will be a
part of the proposed rule.

MR. ROSANO Also, | think that this is
i mportant that we should renenber the 7356 is a pre-

enpl oynment issue. It's about background -- it's
access aut hori zation, sone access controls. And pre-
enpl oynent screening for drugs will still be part of

the rule. This only handles randomtesting which is
post - enpl oynent, and that's not what's covered by 7356
anyway.

MS. TECHAU: Sue Techau, Excel on. [''m
going to be reiterating and tal ki ng about a coupl e of
the sanples that were just cited, but it goes al ong
with the whol e phil osophy of ny statenent.

10 CFR 7355 tal ks about a design basis
threat and what we have to do to defend against
sonmebody who would try to attack a nucl ear station
Wthinthe design basis threat, we have to consi der an
i nsider threat, and that's what we're tal ki ng about,
how we protect against it. W use 10 CFR 7356 to
det er mi ne whet her a personistrustworthy andreliable
and 10 CFR Part 26. Now, within those rules, it also
tal ks about for sonebody to -- it doesn't designate
between protected area and vital area. Once you're
trustworthy, you're trustworthy.

And then it al so tal ks about for sonebody
to continue to maintain their unescorted access, they
have to be, one, in a CBOP, Continued Behavior
Qbservation Program and, nunmber two, in a random
testing program So those are already in those rules
that they have to be to continue unescorted access,
that they have to have both those two el enents.

And | believe that it would create an
adm ni stration burden by us trying to have to eval uate
whet her or not a person gets upgraded to a vital
access | evel or renoved. Because our security control
room areas are in the vital areas, and the actual
control roons are in vital areas. Maintenance people
that go in to clean those areas get upgraded on a
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daily basis. Are we going to be putting in the pool,
taking them out, putting themin, taking them out?
That's an admi nistrative burden that we're all going
to be affected by.

The security organizations and the
utilities in the industry have based their design
basis threat from guidance from the Regulatory
Ef fecti veness Revi ew and the Operational Safeguards
Readi ness Evaluations. And we use target sets to
defend against a design basis threat. There are
target sets within the protected area, not the vita
area. And how are we going to protect against an
i nsi der that only has access to a protected area to be
able to defend that, that that person continues to
maintain their trustworthiness and reliability?

There was a rul e change back in 1997. It
was Federal Regul ation -- Federal Register, Vol une 62,
Number 231, Section Nunmber 4. It talks about

mai nt enance of access | evel s, that we only have to go
down to one access |l evel. W don't have to break them
up and have to administratively -- because | think
there was a coment earlier that we could
adm nistratively break them down, separate the
di fferent one based on the nore vital equi pnent that
we're trying to protect against. And that rule
applied to 7355- D71 A

And under t he Statenents of Consideration,
it al so tal ks about separate access |ists that we had
-- and this is what the whole thing was all about --
that we didn't have to keep them And it said that
there was no val ue added by keeping separate |ists.

Now | know that the NRC is currently
working with the industry to redo 7355. And within
that effort, they're trying to reduce vital areas and
el imnate those and say, "Let's defend agai nst target
sets.” That's the industry's stand, and that's what
t hey want to do.

MR, ROSANC That may be the industry
stand, but | don't want the public here to confuse
that with the NRC s stand, okay?

MS. TECHAU. That's what the industry is
wor ki ng towar ds, because it was the gui dance that was
provi ded by RER and OSRE to defend against design
basis threats. Andit's not all areas that are within
avital area. There are sone within a protected area.
One in particular is the CSTs, or the condensate
storage tanks. They're outside our vital areas;
they're within our protected areas.
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And another statenment is that Diablo
Canyon may have their adm ni strative buil di ng outsi de
the protected area, but | can think of one of our 11
that have it outside. Everyone else is inside our
protected area.

MODERATOR VWEST: |'msorry, what was that
| ast point? Everything else, what was that?

MS. TECHAU: Al of the adm nistrative
buil dings are within our protected areas, except for
one.

MR, MUILLI NS: Questi on: I  know that
there's at |east one plant that has the turbin
buil di ng outside the protected area. Do you find a
significant threat there?

M5. TECHAU: What utility is that?

MR. MULLINS: It'sin Mchigan, | believe.

| know that there is one. Because there was a
di scussi on of that back in about '95 to '96, and it
was at that point that there was -- the question was

rai sed in this ongoi ng di scussion, and that there was
MR. ROSANO Al right. Wo out thereis
ready to cone cl ean? Who's got their turbine outside?
(Laughter.)
| got sone inspectors in the back of the

room We'Ill send them out.

M5. TECHAU. |'mnot aware of -- | don't
have that know edge to respond to that question.

MR. MJULLINS: | know that one point back
in the early '90s, when this was goi ng on, there was
a nove -- there was discussion of elimnating the

vital areas designation all together, and we said,
"Cee, if you do that, then the current rule clearly
woul d pass nuster." The problemis, of course, that
that's not been done. And as long as you' ve got a
two-1 evel area where you' ve got people whose norma

duties have no conceivable relationship to the
operation of the plant, people |like secretaries,
janitors, cooks, cafeteria wor ker s, it's
counterintuitive, especiallytryingtoexplainthat --
it's kind of hard to explain that to a group of
federal judges that, "Cee, these peopl e can bring down
the plant."”

The other thing is you' re tal king about
the insider threat. | amapparently not cleared for
that kind of information, but I was told a coupl e of
years ago by Bill O nsteade, who was a Deputy Gener al
Counsel at the tinme and who handled, in fact, did the
litigation on the security issues at D ablo Canyon
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back in the '80s, that under the insider threat, as he
understood it, you could not have one person in the
protected area bring down the plant.

Now, as | said, I'mnot famliar with the
insider threat. | asked himif he coul d expl ain that
tome, and he said, no, if he explained it to ne, he'd
have to shoot ne.

MR, ROSANO. He m ght have wanted to
anyway, Chuck.

MR.  MJLLI NS: He m ght have wanted to
anyway.

M5. TECHAU. But the insider coul d assess
somebody el se.

MR. MULLINS: But in other words, at sone
point, | wouldn't need to see that addressed.

M5. TECHAU: Yes, it's definitely a
concern.

MR. ROSANO. Yes. You've raised alot of
good points. And, actually, | won't presune to be
able to answer all of them not because | lack the
know edge but perhaps | lack the menory. | couldn't
remenber all the things you brought up. But let ne
try to address sone of themsort of in scope.

First of all, we admt that there are sone
problenms with the concept of vital areas. And in fact
| think that the RER and OSRE prograns have hel ped us
better understand that there are problens wth
conceptualizing things, such as vital areas, that
there's equipnment outside the vital areas that's
i mportant. Simlarly, there's equi pnment inside sone
of the vital areas that may not be as inportant,
because there are redundanci es avail abl e.

And then, to |l ead to the next point, that
there are a variety of vital areas in alot of plants,
several different vital areas, and we have tackled
that problem that the Fed Reg Notice has generally
called the insider rule that youreferredto, and t hat
was to provide greater flexibility for the |icensees
and | ess burden by allowing themto do sone things,
such as have universal vital area access.

That's actual ly what it nmeant, and |' mnot
sure, you understood it -- |I'm not sure that |
understood it from your comrent, though. Wat the
i nsider rule said was that you could -- the |licensees
coul d establish protected area access and vital area
access and that soneone granted access to a single
vital area could be generalized to all vital areas.
But it's still holds true that sonmeone who has access
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to vital equi pment then woul d be in this popul ati on of
t hose tested.

Let me address another point, and then
"1l get away fromthe m crophone. You nentioned, for
exanpl e, even some of your adm n buildings are in the
PA. Well, that's precisely the point. Wat we're
trying to do is get away from the notion that
ever ybody who wor ks i nsi de the protected area has sone
i mpact on safety and shoul d be tested, because a | ot
of people inthe adm n building just sinply don't need
to be tested, and we're trying to respect their right
to privacy and not drive themdown to the urinalysis
| ab every coupl e of nonths just because it's the easy
thing to do.

M5. TECHAU. Well, then how are we goi ng
to be able to maintain Part 26 and 7356 that require
soneone to have unescorted access to be in a random
pool and under a Continual Behavior Cbservation
Pr ogr anf

MR. ROSANO | don't think that's what it

requires --

M5. TECHAU: Yes, it does.

MR. ROSANG -- but I"'dbewllingtoread
it again. 1'd be willing to say that that's not in

fact howit's inplenented.
MS. TECHAU. NUREG 1385 t al ks about that.
MR. RCSANO. | absol utely knowt he NUREGs;

in fact, | helped wite nost of them Il wll |ook
into that. |1'mtrying ny best to get you an answer
right now, but I'Il look for that.

M5. TECHAU: Ckay.

MR. MULLINS: You nentioned the problem
wi th peoplein protected areas. That's what we ar gued
in the courts. W said, and | think the copy -- |
don't know if 1've got a copy of the brief left or
not . If I can find one, you can |eave ne your
address; I'll send you one.

M5. TECHAU. Well, wasn't Diabl o Canyon
basing part of their case that their adm n building
was outside of the protected area?

MR. MULLINS: No. |In D ablo Canyon, the
admn building is inside.

MS. TECHAU. GCkay. Then | m sunderstood
t he coment.

MR. MIULLINS: Yes. That's the issue. In
ot her words, what we argued in our brief, we went in
the brief -- we gave several exanples. | think down
in Vogel there was a situation where sonebody backed
atruck into a lightpost. Lori, renmenber that?
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M5. HAYES: It was Vogel .

MR MJULLINS: It was Vogel. There were
several situations where you had accidents in a
protected area which have, quote, "stressed" the
safety systens, and that's what we argued to the
court. But what we found oursel ves doi ng was sort of
we had to construct, for | ack of a better term a Rude
CGol dberg type of effect. Thi s happens, then this
happens, this happens, and in all three of the steps,
or four of the steps, the safety systemdon't work.

Now, on one hand, what we are doing is we
are going into court and saying, "Cee, the sky can
fall and the sky will fall.” On the other hand, we're
trying to tell the public, "Nuclear power is safe,
efficient, no problem You don't have to worry."
Now, | don't know about you, but | see sonething of a
di sconnect there.

First of all, it's kind of hard to explain
to a court that when you put all of this effort and
noney into constructing this plant with all of these
backup systens that are going to work and they're
wonderful to work and they will work, trust us,
there's no problem here, and then on the other hand
sayi ng, "Yes, but we can't invade your constitutional
privacy, because we're afraid they won't work." Think
about that. That's what | have to argue. Renenber,
|"mthe one who's got to stand up and defend it.

M5. TECHAU. We want to nmake sure that it
continues to be safe, so that's why we want to
continue with the randomtesting.

MR MILLINS: So do I.

MODERATOR WEST: I want to ask for
clarification -- excuse nme, go ahead.

M5. TECHAU: And sonething else I'd |ike
tonentionisthat theclerical and the adm nistrative
people do work on safety-related procedures. And
there are peopl e that woul d approve those procedures
all the way up to the top that would not have vital
area access. So now you've got people that are
working in a vital area on procedures that could be
altered, generated to cause sonet hi ng.

MR. MULLINS: You have that now. You' ve
got people in headquarters downtown who are outside
the protected area. You have peopl e typi ng conmputer
codes. For exanple, at D abl o Canyon, P&E has peopl e
i n downt own San Franci sco who prepare conmput er codes
or who have other duties. | suspect if | go down, for
exanpl e, to North Carolina, Carolina Power and Light,
| can go down to Raleigh and find people who have a
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signi ficant anpbunt of access to the conputer codes, to
vari ous ot her procedures, who are not subject to Part
26. Lori, aml right on that?

M5. HAYES: That is true.

MR MZUNO In fact, | believe that that
-- the fact that the Fitness for Duty rules do not
cover those kinds of enployees also poses a
significant -- well, inny view, it raises a concern
about the validity of the rule as we currently
structured it. And, certainly, if we get into the
concept here of trying to narrow the scope down and
doing it on the basis of the functional --

MR, ROSANO. Access.

MR. M ZUNO -- access or the functional
nature of the enployee's job, we are going to
i mredi ately get into the subject of functionality as
applied to people who are off-site and whet her they

should also be tested. So | think that as you
consi der your coments -- and as you submt vyour
comments -- and please provide us information that
tells us about the practical nature of the inpacts
based upon what ever proposal that comes out. | think

that that's sonething that we really need to know.

Al so consi der, however, that your comment s
will -- if they do raise issues, we will have to
address them and we have to have a consistent story
with respect to how we deal with the issues. Ve
cannot say, for exanple, "Here is an inportant set of
peopl e who need to be tested” and say, "Here's a set
of people in a different |location who perform
essentially the same -- have the same kind of
potential inpacts upon radiol ogical health and safety
and we aren't testing them" W need to have sone
kind of basis for -- if we are going to have a
di stinguishing -- you know, in ternms of the way we're
going to test them then we're going to al so have to
be able to distinguish why it is that one popul ation
is different fromthe other

MODERATOR VAEST: Wuld you like to
continue with your comments, and then we'll take a
conment to the left.

MS. TECHAU. Ckay, just one nore
statenent. | just wanted to stress that it's goingto
cause an adm nistrative burden to be noving people
wi thin and out of our pools based on their access to
vital areas and not -- could be on a one-day basis
that could lead to potential violations. They're
unnecessary violations that we would incur.
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MODERATOR WEST: GCkay. Thank you for your
conments. Pl ease.

MR, SOUTHWORTH: Bob Sout hworth from PPL.
On one hand you're making a statenment here that one
i ndi vidual could not cause the plant, as you quote,
conme down. | don't think the plant com ng down is the
issue. It's arisk to the public, whether the plant
comes down or there's a radiological release,
what ever. And you're saying that one person coul dn't
do that, so why test the people in the control roon?
That one person can't do anything. Wat about the
cafeteria work who's on drugs or sonething |ike that
and puts sonme of the drugs in food or sonething,
cont am nates everybody on site?

Anybody on the site that's inside a
protected area has a higher risk of inpacting the
safety. I"'m not saying test everybody in the
nei ghbor hood or anybody outside this protected area,
but once you're inside a protected area you have a
hi gher risk of affecting the safety of the plant.

MR, MUILLI NS: How about the people
downt own?

MR,  SOUTHWORTH: Vell, ny opinion is,
anybody that could have any effect on how the plant
operates should be tested. | would test everybody in
our conpany that coul d have any i nfl uence of what goes
on at the plant.

MR MJILLI NS: Way don't you do it now
voluntarily?

MR, SOUTHWORTH: Well, | can't nake them
do it.

MR, MULLINS: Ch, okay.

MR, SOUTHWORTH: |'mdown at the bottom
|"mat the bottom

(Laughter.)

But, anyway, another issue is access to
saf eguards i nfornmation. Is that an issue here?
There's so many i ssues that conme up here wi th once you
start separating who is going to be tested and who's
not, as she stated here, there's a burden here that |
don't even know how we'd nmanage it. Every
i ndividual's got to be | ooked at. Every single job,
everything they do is going to have to be | ooked at,
and we' re going to have to defend why we did or why we
didn't test anindividual. And God forbidif there's
sonebody we di dn't test and sonet hi ng does happen with
that information, we'll be under m croscope as to why
we didn't test that person
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MR, ROSANO Access to safeguards
information is not determ ned by PA access. So to
answer that issue, a lot of people have access to
saf eguards i nformati on outside the site, and a | ot of
people inside don't. That's purely job related. And
infact, as | nmentioned earlier, jobrelationship and
job duties is one possible alternative to VA access.
But, anyway, to answer that point, that's really not
deci ded on the basis of PA access.

MR, SOUTHWORTH: There's just ot her issues
that could be brought into this. Once you start
separating these fewpeople -- and, tone, if you were
an individual -- say you have two cl erks working side
by side. That clerk happens to have to go to the
control room once a nmonth to do sonething. That
person's got to be in the randompool. | don't have
to be. | can go do whatever | want, because | know
nobody's going to cone test ne.

MR. ROSANO Let ne try to address that.
Let us not forget that testing for cause is stil
going to be a part of the program and you can't do
anyt hi ng you want. Behavi or observation would still
be required of all enployees inside the site, and a
supervi sor who w tnesses an enployee acting in an
abhorrent manner can still request atest. It's just
the wunauthorized and unsuspicious activity, the
i ndi vidual who has no cause to be suspected. That
woul d be renoved

MR. SOUTHWORTH: | under st and what you're
saying there, but | al so knowfrompersonal experience
nunmerous tines that an individual has observed this
abhorrent behavi or, thi s unusual behavior, but because
he's nmy buddy, I'mnot turning himin. Let sonebody
el se figure it out. That happened -- can anybody here
-- I"'msure they' ve all experienced what | have. "I
t hought | snelled al cohol on his breath when he cane

in this nmorning, but, oh, | didn't want to turn him
in. It's not my job. |'ma union worker. | can't
turn himon." So then --

MR. ROSANO. | agree with you. W' ve had
cases before us just |ike that. But we have to nake
sure that we have the right fix for the right problem
If the problemis that people are not, especially
supervisors, reporting issues that they believe are
credi ble, then we've got to fix that problem not just
test everybody that we cone across in order to nake
sure we don't m ss anybody.

MR, SOUTHWORTH: This is just atool. The
randomess of the testing is just one of our tools we
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use to catch these things that get through, like the
exanple | just gave. And it looks to nme like -- |
know you tried to defend our position in court, but |
don't think -- maybe you need sonebody else to help
defend it, not just -- | don't know.

(Laughter.)

Maybe sonebody in the industry can help
you.

MR. MULLINS: That's all right. M boss
doesn't think | do a good job sometines either

(Laughter.)

MR. SOUTHWORTH: |'mnot saying that. |
do know, depending on who the opposition is who is
agai nst you, who is defending the other position,
soneti nmes you need help. That's why sone peopl e get
out of their arrests, and sone peopl e don't get out of
t hi ngs. There's maybe other points that somebody
could bring up in defense of what we're expressing
her e.

MR, M ZUNG As | said, | think it's
i mportant that you identify in your public coments,
subm tted when the proposed rule gets out, on the
practical -- and be very precise -- on the practi cal
i mpl enentation issues and difficulties that you are
going to have in inplementing whatever it is that the
Conmm ssi on nay deci de t o propose i nthe proposed rul e.
Because those things are going to be the basis that we
are going to rely upon in ultimtely decidi ng what
directionw'regoingtotakeinthe final rule, which
-- or if there is any rule at all, whether the
Commi ssion may ul timately deci de t hat there' s no ot her
practical approach other than what we have now.

And so, therefore, | can't enphasize t hat
you people are in the know. You are directly there.
You are goi ng to know how your systens work, what the
practicalities are. You need to cone and provi de that
information to us, because that's going to be the
basis for decisionmaking by the NRC and ultimately
what we are going to use as a basis for defense of our
ultimate deci sion.

MR. MULLINS: | would point out that the
brief, whenever we filed it, we coordinated it with
t he conmpany, with PGE, and they seened to |i ke what
we argued. And as | said, we're not that inconpetent.

MR, SOUTHWORTH: |'m not saying that at
all. You know what |'msaying. |'mjust saying that
sonetinmes there's other points, and it only takes one
other position to cone up that my word it
differently. It's all in how you word everyt hing.
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And maybe sonebody el se m ght help. It's just a
suggesti on, okay?
The other thing is, | just want to get

this clear in my where we're hinging this whol e thing
on. We're hinging this statenent on what is vital and
what is not vital; is that correct?

MODERATOR WEST: Correct.

MR, SOUTHWORTH: Ckay. And that's been
brought up several tines here about that's in flux
right now as far as what is going to be, in the near
future, vital or inportant to the safety operation of
the plant. So it seens to ne that there could be,
| i ke somebody was saying, | know that there are
transforners outside of the vital areas that are
sitting out -- you can walk right up to them-- that
are consi dered safety-related itens. You coul d wal k
right up to the thing and throw the swtch. How
you're going to manage that, | don't know. | heard
somebody say sonething about additional barrier or
sonet hing. But, right now, vital areas -- there are
certain descriptions in how a vital area has to be
protected. |If you have a transfornmer sitting out in
the mddle of a field, I'mnot sure how you're going
to neet that criteria.

MODERATOR VEST: Thank you for your
comment; appreciate it. Take a conment over here.

MR,  ROYAL: M ke Royal, Conservation
Ener gy. In the sake of brevity, I'Il just have a
couple of things I want to say. | think that the
testing of those people that have access to the vital
areas, the protected area, that have access to our
pl ant proper, needs to continue. | think it dovetails
nicely with the mnimzation of the insider threat
i ssues.

| respect the comrents, Gary, that you and
Chuck have made, carefully couched as they are, about
t he gl obal issues that present thenselves here. And
| " mhappy to hear that you are very cogni zant of those
gl obal issues. And | would ask that because you are
so cogni zant of those, that we really not go forward
with this, because you do understand the gl obal
| ssues. I mght ask that you consider that the
application of the Fitness for Duty rule point itself
to those who coul d gain proximty to or have i mpact on
vital equipnment. Now, that's a little nore gl obal
definition.

And, Chuck, | understand howdifficult it
is dealing with the courts with the | aw enforcenent
background that | have nyself, but certainly while
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it's hard to explain, it's necessary to provide that
explanation in sufficient detail that the court can
make a good decision. So I'd ask that you entertain
t hat concept .

MODERATOR  WEST: Thank you for your
conment. Pl ease.

M5. ACKERT: Sheri Ackert fromArgeni. |
under stand your position, and | guess all along I've
al ways been tol d or i nforned that working in a nucl ear
plant is a privilege, it's not a right. You don't
have to have unescorted access. You nmay nove down on
the road i f you choose not to sign the consent formto
have the background investigation elenents and
everyt hing conpl et ed.

An individual, when they sign --
voluntarily sign that consent form waive nmany of
their personal privacy rights right at the very
begi nni ng anyways. So ny question beingif infact we
do concede that individuals who have non-safety-
sensitive positions do not have to be in the random
pool, what would be the next step? That if they're
sayi ng safety-sensitive, they don't need to be pre-
accessed, they don't need to have a background?
That's just a thought. | just was wondering about
your conment on that.

MODERATOR WEST: Can | -- | think -- just
a qui ck response. | think part of even the notion of
bei ng abl e to entertain di sall owi ng randomtesting for
that group is couched with the fact that you would in

fact still have pre-access and you would in fact still
have full cause testing.
MS. ACKERT: | under st and. My thought

being if in fact the | BEWdoes go forward with this
and then basically win that fight, will they go for
the next step of saying, "Well, gee, if that's the
case, if they're safety sensitive, we don't need to
have the other tests done either." And that was j ust
ny thought.

MODERATOR WEST: | under st and your poi nt.
Thank you.

MR. ROSANO | think the comrent about
enpl oynent being a privilege and not a right is an
i mportant, andit's one that we tal k about often. But
it also clearly captures this issue in terns of
enpl oynment versus regul ation. Because it's a
privilege not a right, it casts it in ternms of the
rul es that enployer woul d have an opportunity to set
for that area.
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Regul atory rules, if you'll excuse the
redundancy, as opposed to enploynment rules, have to
set adifferent standards. The regul ati ons have to be
based on sonething different. They have to be based
on safety.

And | would Iike to take this nonment al so

to add that this is not an easy subject. It's not one
that is well understood, clearly understood or even
with any great harnony. But that's the principle

behind it, the issue of trying not to wite
regulations that require nore than those that are
necessary for safety. And if there's an alternative
way to find that, that's what we ought to search for

M5. ACKERT: Thank you.

MR. MULLINS: One, | would point out that
we argued that in the court, that in the published
part of our argunent that it's not a right.

MR MZUNO That was a | oser.

MR MILLINS: Yes. It was a |oser.

MR. M ZUNO. But you can't wai ve away your
ri ghts.

MR. MULLINS: | invite you to read the
court's opinion. In fact, the court issued an
opinion. The majority opinionwas witten by afairly
|'i beral judge who wote a fairly noderate opinion.
Then there was a scream ng opi ni on denounci ng the NRC
witten by the Republican judge on the panel. Like
said, we raised all of those issues.

MR, M ZUNO From the constitutional
st andpoi nt, okay, | have not yet seen a Suprene Court
opi nion that says that an individual may waive their
constitutional rights vis-a-vis the governnent. I
mean if that were the case, | nean there would be
nothing to prevent any regulatory agency from or
i ndeed t he governnment, fromsaying -- fromrequiring
a -- | mean given the pervasiveness of governnent
action throughout our lives, to require you to waive
your rights to just about everything as soon as you
end up dealing with the governnent. | mean |'ve never
seen anyone that suggested that.

| nmean that's why we say that our
regul atory requirenents nmust be focused with a nexus
on radiological health and safety, and that's what
we're trying to do. You, as a private enployer, can
| npose what ever requirements you want to do, but it's
goi ng to be W thin t he cont ext of t he
enpl oyer/ enpl oyee rel ati onshi p, and you deal wi th t hat
wi thin that context.

M5. ACKERT: kay. Thank you.
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MODERATOR WEST: Thank you. Pl ease.

MR. BO SMENU: Brett Boi snenu, Nano Poi nt
Nucl ear, Fitness for Duty. My comment on
functionality of the job task. W have our
engi neering group or badgi ng personnel who woul d be
i ssuing and changing the vital area access. They
don't need vital area access. s there a concern
there that you would not have people to base on the
integrity of the program or the trustworthiness or
reliability? Is there a concern there for sone
subversion of testing?

As we spoke yesterday, and for the past
two days, there seens to be a huge enphasis now on
subversion of testing. To allow sonebody to go back
and forth between vital and protected area, does that
create in itself a chance for subversion of testing,
for people to say, "I may be an engi neer working on
desi gn bases, but I'mnot going to get nyself into a
random sel ecti on process."

MR. ROSANC Let ne ask a question of you,
sir, and sonme others who'd like to chime in. This
list of vital area -- now we're tal king about the
aut horized access list for vital areas. W're not
tal king about daily duties, whether you go into a
vital area today or not. Does your |ist of authorized
access to vital areas, does it change as often as what
you've been telling nme today. Does it change daily
and hourly? No. | hear sone yes's, some noes.

My point is that my experience has been
that the list is fairly static, with sone mgration
due to changing duties, but that it doesn't change
that often. You said --

PARTI Cl PANT: Soneti nmes t hey change every
day because we do have requests for a change in
pur pose.

MR. ROSANO  And they need it the next
day, but thenit's renoved again the day after? Ckay.

| would hazard to say, wth all due
respect, though, that that's an unusual circunstance.

| still believe that nost of the vital area access
lists are relatively static.
MODERATOR  WEST: Wuld it nmke a

di fference during an outage?

MR, ROSANO  Yes, yes.

MR BO SMENU: I'"'m not aware of it.
That's why | touch base with our access folks. From
a fitness for duty standpoint, as I ong as they do the
drug test, they can bop between areas, and that's in
access control. So | wouldn't be able to answer that,
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but I did touch base with them and they said, people
may get vital area access for one day or one job, and
then junmp thensel ves our be taken out. So | guess
what Sue was saying earlier, it cones down to the
adm ni strative burden.

M5. TECHAU: Sue Techau wi th Excel on.
W' ve been beeped so much by the NRC i nspectors that
we need to maintain those vital areas. And if they
don't need access or they don't have a need to that
vital area, they shouldn't have it. And so that's why
we're doing this daily thing.

MODERATOR  WEST: Thank you for your
conment. Pl ease.

M5. HAYES: As part of the -- thisis Lor
Hayes, Progress Energy -- as part of the risk anal ysis
with respect to the insider, is soneone | ooking from
a nore techni cal or nmedi cal standpoint, and this m ght
be a question for Nancy -- the effects that it m ght
have on deterrent -- since you're not going to be in
a random program al t hough you may not have safety-
rel ated duties, the deterrence effect is gone, so is
soneone | ooking at that to see that would actually
i ncrease nore positive tests due to the fact that
there is o deterrent level? O is the NRC basing it
onthat we really don't care if there's nore positive
tests there, because they're not working on safety-
rel ated equi pnent?

MODERATOR WEST: | can't be too specific
on the risk analysis, nanely because | haven't
received it yet, but | guess the only -- | don't
really have anything to add. | think your insights
are good, though; certainly, the kinds of things that
we shoul d, perhaps, have in mnd. | can't really say
that it gets dowmn to that |level of detail. I1t's not
to say that it shouldn't. So | appreciate your
t houghts on that.

MR,  ROSANO Let me respond. | don't

think it's true that NRC doesn't care if there are
nore positive tests. O extrapolating fromthat, |
don't think it's true the NRC doesn't care there's
nore drug use, say, on the site. And excuse nme for
referring just to drugs; | knowal cohol is part of it.

But it would be true to say that the NRC
in its regulatory capacity, may feel constrained to
bei ng concerned only with the drug tests or drug use
related to, let's just for the nonent say, vita
areas, because that's what we're tal king about. It's
not that we don't care. It's just that we do have
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sone limts on what we're authori zed to be concer ned
W th.
MR. JOHNNEMANN: I n addition to al cohol,

Part 26 also nmentions fatigue. And one of the
guestions that we've reconmended t hat the staff put in
t he proposed rul emaking points out that |icensees

frequently require a lot of overtinme work. How does
the risk fromfatigue accidents conpare with the risk
of accidents frominpaired workers as well?

MS. TECHAU. Sue Techau, Excelon. 1 just
wanted to quote 10 CFR 26.2A states that "The
provi sions of the Fitness for Duty Programnust apply
to all persons granted unescorted access to protected
areas.” And then also in NUREG 1385-7.1, it talks
about contractor and vendors specifically for
i nfrequent access and whet her or not we can transfer
t hemor accept their prograns. And withinthe content
of that, it says that in order for us to be able to do
that, they have to be in a Fitness for Duty Program
and under a CBOP.

And then under 7.2, it tal ks about other
| i censees accepting ot her people's prograns. Sowe're
getting into the transferring of people from one
utility to another. We're going to have to start
wor ki ng on the burden of whether or not they were in
a randomtesting pool, what type of access they had.
It's just going to create all of these other
adm ni strative burdens.

MR. ROSANO | don't have the docunent in
front of ne as you do, and | agree that the people
have to be in CBOP, but does it -- and |'msorry that
| was --

M5. TECHAU. Do you want me to read it?

MR ROSANO well, 1 don't -- ny
recollection is that it not require that they bein a
randomtesting programbut that they be in a chem cal
testing programfor drugs. W're not talking about
people being renoved from the chem cal testing
program because there's still for cause testing,
there's still pre-enploynent.

M5. TECHAU: Random is part of the
program It's part of the --

MR. ROSANO. | know random-- but | don't
know i f you get ny distinction. Wat |I'msaying is
that -- and | appreciate the need to be able to
transfer enpl oyees and that there be sone consi st ency
anmong licensees and their programs in order to do
that. And that the two key parts of the programis
CBOP and a chemi cal testing program But the chem cal
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testing programis made up of three parts. One is
pre-enpl oynent, one is random and one's for cause.

M5. TECHAU:. You keep on using the term
"pre-enploynment.” It's not pre-enploynent.

MR- ROSANO. It's pre-access

M5. TECHAU: Thank you.

MR. ROSANO. You're right. GCkay, so pre-
access and random and for cause. M point is that |
bel i eve that the expectation is that those two key
el enents will be part of every program CBOP and a
chem cal testing program not just that the random
testing programbe a part of it. So if we transform
the chem cal testing program such that now random
testing only applies to a certain category of workers,
all enpl oyees would still have to be a nmenber of the
chemi cal testing -- or be part of the chem cal testing
program The programhas sinply been redefined. So
| don't think that that violates that.

M5. TECHAU. Does that nmean they' re goi ng
to rewite Part 26 again?

MR. M ZUNG Yes. The bottomlineis yes.
Clearly, there are going to have to be sonme conform ng
changes to assure that -- yes, there's going to be a
rewite of Part 26.

(Laughter.)

V5. TECHAU: And then also people are
granted unescorted access to naybe just protected
areas that have a history of substance abuse and need
a nedi cal determ nation of fitness, and based on that
they're going to be put in a followup program and
they are going to be subject to randomtesting. And
then we're going to have to differenti ate between al
of that. | nean it just goes on and on and on.

MR. ROSANO. Protecting privacy rightsis
a very difficult thing.

MS. TECHAU:. Yes.

MODERATOR WEST: Thank you agai n for your
conment. Pl ease.

MR MORI ARTY: Good norni ng. John
Moriarty fromVernont Yankee. |'d like to wear three
hats today. | amSecurity Manager there. |'malso a
resident of the town in which the plant is | ocated.
And 1" mal so a School Board Director. So I'll kind of

wear each of those hats.

My first corment as nanager is to echo the
comments that have been nade about the system
structures and conmponents that |ie outside the vital
areas in the protected area, that were they
conmprom sed woul d certainly chall enge those systens
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that are in the vital ares. So not going into too
much detail, that |ine begins right at the fence,
ri ght before you get your badge.

The other thing is this seens to be
prem sed on that sonmehow vital area access controls
are going to keep sonebody physically out of a vital
area if they don't have access. Vital area access
controls are prem sed today i n nost plants nore on the
trust and reliability we place on people, not to
pi ggyback in behind sonebody. | think the public
m ght get the wong idea that somehow if you don't
have access into a vital area, there's no way you can
get inthere. |1'll say it again: W trust and rely
on people past all the screening requirements that
when we tell themto stay out of an area that the
won't go in there.

The other issue I'd like to point out is
that the access rule -- that this would, | believe,
open the door to eroding the access rule, if you
create a double standard or a | esser standard for a
certain popul ati on of people.

MODERATCOR WEST: Could you clarify that.

MR.  MORI ARTY: Vell, quite simply, if
you're going to create within the protected area a
two-tiered systemof trust and reliability so that if
you have a certain job you don't have to neet a
certain standard, the | ogi c woul d say, and it woul d be
hard to argue, that in the access authorization
requi renents, well, why then nust | go through the
same access requirenments that the senior control room
operator has to neet if | am one of these clerica
mai nt enance types?

Ri ght now, regardl ess of what your jobis,
whet her you are the service nmaster person or you're
the shift supervisor, you neet the same |evel of
trustworthiness andreliability before you get to cone

in through the gate. |If we start now with saying,
well, yes to this one, no to that one, it is just a
matter of tinme before that will be the next step that
the union or sonebody else wll say, "Cee, if this
makes sense, why am | being held to this other
standard. "

The other part of this is the logic for
this acconmodation, kind of, | find interesting.
I nst ead of taking Mbses to the nountain, we're taking
the mountain away in order torelax this rule to nmake
this accommodation for this small popul ation of
peopl e. |ssues were nade about -- or points were nmade
about the privacy expectations that we give up. This
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is just one small one. There are sonme -- every day,
we give up our constitutional rights to search and
sei zure wi thout probable cause just to get into the
plant. So, for nme, the privacy issue really doesn't
hold a lot of nerit, because we're already giving up
an enornous anmount of them anyway.

|"d like to speak to randomtesting as a
form of behavior observation. [It's probably one of
our best forns of behavior observation, because when
sonmebody' s behavi or comes i nto questi on, the question
that often gets asked is, "Well when was the | ast tine
they had a randon? WAs it positive, negative or have
t hey have ever tested positive?" It also speaks to
the issue back to trust worthiness and reliability.

By the way, | would | ove to have an access
rule that was nade up of the elenments of the Fitness
for Duty rule in one rule. I nmean one thing we
| ear ned yest erday and t hroughout this is that they are
oftenti mes out of step with one another. Qualifying
as being fit for duty is an elenent of obtaining

access. Wiy it isn't in one master rule that's
consistent is just an observation. | would like to
see that.

The issue, if | haven't already nmade it,
about random drug and alcohol screening as an

i ndication of trustworthiness and reliability. | f
you're screening for illegal substances, that
certainly speaks to the use and abuse of an ill egal

substance as unl awful behavi or as sonebody that you
woul d want or not want in certain places or certainly
not inside the protected area of a nuclear plant. |
think the protected area would be |l ess protected if
this went through. As the manager, |'m speaking for
keepi ng the status quo.

Now as a resident of the town and School
Board Director, | direct your attention to page 3 in
your bullet where it says, "The public confidence
i ssue may be raised regarding relaxation of random
drug testing requirenments against a background of
congressi onal focus on reduci ng drug usage.” Well, if
it hasn't been changed already, I'd |like to change
that today to tell you that public confidence will be
eroded if you do relax this rule. And | speak as a
resi dent and a School Board Director

Qur el enentary school isliterally across
the street fromthe plant, and | know the folks in
town don't want to hear that you're rel axi ng any of
t hese rul es to nake an accommmodat i on whose | ogi ¢ j ust
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seens to be coming at it fromthe wong end. Thank
you.

MODERATOR WEST: Thank you. Pl ease.

V5. MATULA: Li sa Matula, STP Nucl ear
Operating Conpany. This may have been answered
al ready, but isthis voluntary, this newrule that you
have to only do that testing?

MR. ROSANO It iscurrently structured so
that froma regul atory perspective that woul d be all
t hat woul d be required, but that utilities, just |like
ot her enpl oyers, could choose --

M5. MATULA: Just |ike 10 CFR 26, we coul d
have it nore restrictive if we so desire.

MR. ROSANO That's right.

M5. MATULA: Because, currently, we test
everybody i nside or outside. W have a drug-free work
environnent. GOkay. So that is not going to force us
into this.

MR ROSANO It will not.

M5. MATULA: Ckay. Thank you.

MODERATOR WEST: That's an inportant
poi nt. Thank you. Pl ease.

MR. BUSH: Loren Bush, currently self-
retired.

(Laughter.)

| seemto recall -- | think Chuck nade a
point that the courts tend to change, and they're
goinginacertaindirectionnow. But | wouldliketo
poi nt out, to enphasize that point, that when the
current Fitness for Duty rul e was bei ng devel oped back
in the md-'80s, there were a couple of court cases
that took a look at discrimnatory practices and
random testing. And | know that the court in
Californiais quite liberal, and my recoll ection was
that these cases were in the South where they're
usually a little nore conservative. | don't think
they were from Texas where they fry you before they
test you.

(Laughter.)

But at any rate, the point was that the
courts said that these conpanies had decided that
certain portions of the conpany enpl oyees woul d not be
tested. And the others that were being tested said,
"How conme |' mbeing tested and these others aren't?"
And t he court said, "That's discrimnatory. If you're
going to test, you've got to test everybody."

And in one case in particular, it was
managenent who deci ded they didn't need to be tested,
because they weren't driving the trucks or sonething
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of that nature. Managenent had no inpact on public
safety, and t hey had exenpt ed t hensel ves fromtesti ng.
And the court said, "No, no. Managenent has to be
tested al so."

So the fundamental point I'mtrying to
make is that courts at one tine said it would be a
discrimnatory practice to say that secretaries or
peopl e doi ng sone kind of functions don't have to be
tested but everybody el se does, okay? Thank you.

MR. MULLINS: I'mnot famliar with the
case, Loren, you're talking about. | have read the
Suprene Court cases which, of course, cover the whole
country. And the case that canme out yesterday, of
course, was from South Carolina, which the Suprene
Court overturned.

MODERATOR WEST: | have a few quick itens
just to offer for your consideration. But beforel do
that, could we have a show of hands of those that
woul d be in favor of the proposed rule?

(Laughter.)

MR. ROSANO | had tal ked to Garnon about
that. And because we -- this is our opportunity to
| earn fromyou; hopefully you fromus. W can share
information. And | thought it m ght be interesting
that if the rule were to go forward today, how many
utilities there in the audi ence today woul d feel that
it was a good idea to support?

MODERATOR VEST: One point that |I'm not
crystal clear on. | knowthere's been sone di scussion
of target set areas. Wuld this proposal neke a
difference if it was couched in terns of our target
set areas, rather than vital areas?

Are there any particul ar options that we
haven't considered? Wat |'mreally saying is that
we' ve essentially considered at this point the notion
of the vital area as opposed to the protected area
agai nst the status quo. But are there other options
that we haven't considered that mght be worth
ent ertai ni ng?

MR. BURRELL: Garnon, the only option that
I"d ask you to entertain, certainly based on the
comments by Gary and Chuck about significant changes
in the rule that would be required to inplenent this
beyond what just appears here, is that you w thdraw
t he current change and i ncorporate this alongw ththe
significant nunber of conments that we've wote over
t he past coupl e of days and nmeke certain t hat what ever
noves forward i s exactly what's needed, both to neet
regul atory expectation as well as utility need to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




O©CoO~NOUITRWNPE

571

protect the public health and safety so that we get
publ i shed what real | y works, what neets the intent, as
opposed to doing this a couple of times. Let's spend
the tine to get it right the first tinme instead of
doing it over.

MODERATOR WEST: Ckay. Thank you for your
conment .

(Appl ause.)

MR. MULLINS: Should we worry about the
constitutional questions while we're at it?

MR BURRELL: Say agai n?

MR. MULLINS: Should we worry about the
constitutional questions while we're at it?

MR. BURRELL: Absolutely.

MODERATOR  VEST: | don't have any
additional items. Unless there's something either
soneone at the table would |i ke to add or sonmeone from
the floor, 1'd like to thank you yet again for al
your thoughts and your input and | ook forward to your
formal comrents as well on the proposed rule. Thank
you.

(Wher eupon, at 10:27 a.m, the Public Meeting
was concl uded.)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




