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March 14, 2001

Stephen H. Lewis, Esq.
United States Nuclear Regulatory Commission
11555 Rockville Pike
Rockville, MD 20852-2738

Re: UniTech Services Group, Inc.

Dear Steve:

Last week I sent you and several other NRC Staffmembers a memorandum prepared by the law
firm of Goodwin Procter (counsel to UniTech Services Group, Inc. in the Interstate Nuclear
Services Corp. v. The City ofSanta Fe litigation) 1 and our firm regarding local regulation of
discharges ofAtomic Energy Act materials to sanitary sewer systems. The transmittal also
contained a number of supporting, background documents.

It has come to my attention that in duplicating and binding the materials, portions of the
left margin ofthe memorandum were obscured, making it difficult to read that document. As a
result, I am transmitting to you, John Greeves, Paul Lohaus and Janet Schlueter full corrected
copies ofthe transmittal. I apologize for any inconvenience and look forward to hearing from
you once you have reviewed the enclosed materials.

Sincere~~.

Donald J. Silverman

Enclosure

cc: Mr. John T. Greeves
Mr. Paul H. Lohaus
Janet R. Schlueter, Esq.

TokyoFrankfurtBrusselsLondon

1 UniTech Services Group was formerly known as Interstate Nuclear Services Corp.
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MEMORANDUM REQUESTING
NRC ACTION REGARDING

LOCAL REGULATION OF AEA MATERIALS
AND THE "LARAMIE LETTER"

Submitted on behalf of
UniTech Services Group, Inc.

Date: March 8, 2001

UniTech Services Group, Inc. ("UniTech") is a radioactive materials licensee previously
known as Interstate Nuclear Services Corp. UniTech recently concluded two years of litigation
against The City of Santa Fe, New Mexico, over the City's passage of an Ordinance regulating the
discharge of radionuclides to the local sewer system (Interstate Nuclear Services Corp. v. The City
ofSanta Fe, No. 98-1224 (D.N.M.)). That Ordinance has been struck down by a federal court, but
the City was emboldened in its enactment and defense of the Ordinance by a 1993 letter from the
Nuclear Regulatory Commission's ("NRC") Office of the General Counsel to the City Attorney for
the City of Laramie, Wyoming ("the Laramie Letter"). In light ofthis experience, which portends
further threats to important federal policies, UniTech hopes to persuade the NRC that it should 1)
reiterate that local governments have no authority to regulate discharges of Atomic Energy Act
("AEA") materials to sanitary sewer systems; and 2) further clarify the federal preemption principles
set forth in the Laramie Letter so they will not be further misunderstood.

I. Background and Summary

City of Santa Fe Ordinance 1997-3 ("the Ordinance") barred all industrial users "handling
radioactive materials under license from the Nuclear Regulatory Commission or the state" from
discharging radioactive elements with half-lives greater than 100 days into the City's sewer system.
The NRC has imposed no similar restrictions. The Ordinance also referenced the NRC's discharge
limitations at 10 C.F.R. Part 20, Appendix B, Table III and substituted discharge limits 50 times
more stringent. (Portions of the Ordinance are attached at Exhibit A.) The Ordinance also wholly
exempted "hospitals and other medical professionals" from these restrictions. The practical effect
of the Ordinance was the permanent closure of UniTech's Santa Fe laundry facility, which had
laundered protective garments and other gear for the Los Alamos National Laboratory since 1957.

Before being enacted in February 1997, the (proposed) Ordinance was opposed not only by
UniTech but also by the New Mexico Environment Department ("NMED"), the state agency with
authority over radioactive materials pursuant to New Mexico's "Agreement State" relationship with
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the NRC. NMED pointed out to the City Council that, among other things, the City's own drinking
water failed to meet the Ordinance's standards. After these efforts failed to persuade the City that
its Ordinance was illegal, UniTech was compelled to file a federal suit, alleging that the Ordinance
was preempted by the AEA. UniTech was joined in its preemption argument by NMED, as amicus
curiae, which explained that the City's draconian local regulations would create an "untenable" dual
regulatory scheme in New Mexico. NMED also concluded, as had UniTech, that the City's
radionuclide provisions were "unquestionably" motivated by health and safety concerns. (NMED
brief attached at Exhibit R) An amicus briefin support ofUniTech's argument was also submitted
by the Nuclear Energy Institute ("NEI"), which reiterated that municipalities had no authority to pass
radionuclide regulations that the NRC would bar even state agencies in Agreement States from
implementing, and that the Ordinance was "incompatible" with current NRC regulations.

Discovery disclosed that the City's real purpose in passing the Ordinance was to regulate a
perceived radiation hazard - UniTech's discharge of radioactive wastewater to the local sewer
system. More importantly, City officials had convinced the City Council to pass the Ordinance by
distorting a letter from the NRC to another municipality, the City of Laramie, Wyoming, several
years before. The City, and another municipality (the Northeast Ohio Regional Sewer District)
appearing as amicus on its behalf, then relied on that letter in the litigation as a justification for the
City's position.

The Laramie Letter (Exhibit C) was originally sent by NRC Deputy General Counsel Martin
Malsch to the City Attorney for Laramie in November 1993, in response to that city's query about
whether it had authority to regulate radionuclide discharges. The letter explained the general
parameters ofpreemption under the AEA but neither authorized specific municipal regulation nor
purported to expand local authority to regulate radionuclides. Yet the letter has had nationwide
impact on the local level, as municipalities have circulated it and misread its terms to support local
nuclear regulation that is, in our view, beyond anything contemplated by the NRC or the drafters of
the AEA.

In this instance, the City of Santa Fe's misplaced reliance on the Laramie Letter led to two
years of burdensome and expensive litigation. The radionuclide provisions of the Ordinance were
eventually struck down and the City conceded that the Ordinance was preempted,' but the

In January 2000 the District ofNew Mexico (Black, 1.) awarded UniTech summary judgment on the basis that
the City had not been given authority by the State of New Mexico - an Agreement State - to set limits on the
discharge of radio nuclides. The court also concluded that "[t]here can also be little serious debate that the [discharge
limits in the City's Ordinance], setting the hurdle 50 times higher than state or federal standards, would make it close
to impossible for INS to operate a Santa Fe laundry in Santa Fe to service the Los Alamos National Laboratory.
Substantial legal precedent might therefore support federal preemption." Because of its ruling that municipal regulation
of radioactive materials was preempted by state law, however, the Court chose to defer the federal issue. The Court
declared the relevant provisions of the City's Ordinance null and void. (Copy attached at Exhibit D.)

On November 14,2000 the City conceded to judgment against it on Count I ofUniTech's complaint, which
alleged that the City's Ordinance was preempted by federal law as well. The City paid UniTech $1.1 million in
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widespread influence ofthe Laramie Letter remains a danger to orderly regulatory control ofnuclear
materials. Other municipalities - including Oak Ridge, Tennessee; Albuquerque, New Mexico;
and St. Louis, Missouri - have already entered this regulatory arena, and more may do so in the
future, including municipalities where UniTech and/or other NRC licensees operate. It is incumbent
on the NRC to consider whether its advice is being misunderstood or misused, and to take
appropriate action in response.

II. Overview of Operative Legal Principles

A. Preemption Under the AEA

Since Congress passed the first AEA in 1946, the field of nuclear energy has been under
federal control. See Pub. L. No. 79-585,60 Stat. 755 (1946). Today the AEA retains its preemptive
force, ensuring that the federal government is able to maintain adequate, uniform, and sensible
standards in the regulation of source, byproduct and special nuclear materials ("AEA materials")
nationwide. The AEA expressly provides that, except for the authorized state-level programs the
NRC approves and monitors under 42 US.c.§ 2021, state and local governments may only regulate
AEA material-related activities "for purposes other than protection against radiation hazards." 42
US.c. § 2021(k) (emphasis added).

The United States Supreme Court has reaffirmed that the AEA reserves to the federal
government control of the field of nuclear health and safety issues, except insofar as authority is
ceded to an Agreement State under the AEA. See Pacific Gas & Electr. Co. v. State Energy Res.
Conserv. & Dev. Comm 'n, 461 U.S. 190, 212 (1983); see also 10 C.F.R. § 8.4(j). Even then,
however, Agreement State programs are required to maintain regulations that are compatible with
the federal ones. See NRC Statement ofPrinciples, 62 Fed. Reg. 46517 (criteria for acceptance as
an Agreement State)." In short, state and local laws passed for the purpose of protecting public
health and safety from the radioactive hazards ofAEA materials, especially when they substantially
alter NRC requirements, are generally preempted.

The relevant case law on preemption has evolved significantly since Pacific Gas. Two
aspects of this evolution are especially important for present purposes. First, a state or local
enactment is preempted even ifjust one of the purposes motivating the law pertains to protecting
health and safety. Federal preemption could work no other way. Iflocallegislatures could avoid
preemption simply by stating purposes beyond the preempted one, they could avoid preemption at
will just by mouthing the right words. The Supreme Court has recognized this problem. See, e.g.,
Gade v. Nat'l Solid Wastes Mgt. Ass 'n, 505 US. 88, 105 (1992) (aSH Act did not "lose its

damages.

New Mexico became an Agreement State in 1974. See 39 Fed. Reg. 14743 (April 26, 1974) (Notice ofAtomic
Energy Commission Agreement with State of New Mexico). NMED's regulations on the discharge of radioactive
effluent to local sewers are the same as their federal counterparts. See 20 NMAC 3.1 § 400 App. B & Table III.
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preemptive force" vis a vis local regulation just because "the state legislature articulate[d] a purpose
other than (or in addition to) [the preempted field of] workplace health and safety"); Perez v.
Campbell, 402 U.S. 637, 651-52 (1971) ("We can no longer adhere to the aberrational doctrine ...
that state law may frustrate the operation of federal law as long as the state legislature in passing its
law had some purpose in mind other than one of frustration.")."

Second, state and local laws are also preempted - regardless ofthe motivations behind them
- if they "infringe upon" the NRC's regulatory authority. As the Supreme Court explained in
English v. General Electric Co., 496 U.S. 72 (1990), Pacific Gas "did not suggest that a finding of
safety motivation was necessary to place a state law within the preempted field." ld. at 84 (emphasis
in original). Accordingly, a local law is also preempted ifit has a "direct and substantial effect" in
the preempted field of nuclear health and safety, even if it was not passed for health and safety
purposes. As one federal appeals court has noted, the "effects" aspect of field preemption analysis,
as explained by the Supreme Court in English, is similar to conflict preemption, in which the
question is whether the local law "frustrates" federal purposes. State ofNevada v. Watkins, 914 F.2d
1545, 1561 (9th Cir. 1990).

These two important aspects of the preemption doctrine are not reflected in the Laramie
Letter.

B. The AEA's Compatibility Requirement

Section 274 of the ABA (now codified at 42 U.S.c. § 2021) gives the NRC authority to enter
into agreements with States in which States assume the NRC's "regulatory responsibilities with
respect to byproduct, source, and special nuclear materials." 42 U.S.C. § 2021(a)(4). Before
permitting a state to assume these responsibilities, the NRC must find that the State program is
compatible with the NRC's program for the regulation of such materials. !d. § 2021(d)(2). The
legislative history of § 274 indicates that the purpose ofthe compatibility requirement was to ensure
uniform national standards." In executing this directive, the NRC has determined that certain NRC

Courts in other contexts have enforced this view ofpreemption. Several courts, for example, have considered
whether local smoking Ordinances are preempted by the Federal Cigarette Labeling and Advertising Act ("FCLAA"),
which prohibits local regulation "based on smoking and health." Those courts conclude that one preempted purpose
is sufficient to invalidate an Ordinance passed for several purposes. See, e.g., Rockwood v. City ofBurlington, 21 F.
Supp.2d 411, 418 (D. Vt. 1998) ("[A] state law with more than one purpose would be preempted if one of the purposes
interfered with the federal regulatory scheme."); Chiglo v. City ofPreston, 909 F. Supp. 675, 677-78 (D. Minn. 1995)
("merely having one permissible goal cannot remedy a statute that has at its basis" a goal that is preempted); see also
Vango Media, Inc. v. City ofNew York, 34 F.3d 68, 73 (2d Cir. 1994) (city's economic concern could not save from
preemption Ordinance concerned with smoking and health).

4 See Final Recommendations on Policy Statements and Implementing Procedures For: "Statement of Principles
and Policy for the Agreement State Program" and "Policy Statements on Adequacy and Compatibility of Agreement
State Programs," SECY-97-054 (March 3, 1997).
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requirements, including basic radiation protection standards,' are so critical to the fulfillment of the
NRC's health and safety mission that they must be adopted essentially verbatim by Agreement
States."

Section 20.2003(a)(2)-(3) of 10 C.F.R., the regulation the City of Santa Fe's Ordinance
altered by a factor of 50, is one of the rules that the NRC has found to be such a basic radiation
protection standard that it must be adopted essentially verbatim by Agreement States. This
requirement has, consequently, been categorized by the Office of State and Tribal Programs as a
"Category A" provision.

Although the NRC does permit Agreement States to tailor their non-Category A rules to
accommodate local needs, 62 Fed. Reg. at 46517, such flexibility may not "preclude a practice
authorized by the Atomic Energy Act, in the national interest." A "State may design its own
program, including the incorporation of more stringent, or similar, requirements in certain areas so
long as that program does not preclude or effectively preclude a practice in the national interest
without an adequate public health and safety or environmental basis related to radiation protection."
ld.7 UniTech was engaged in just such a practice before being shut down by the City of Santa Fe.
lt had laundered protective garments and other gear used in the Los Alamos National Laboratory
("LANL"), as authorized under the ABA, since 1957. This business was not only authorized by the
AEA, but was also in the national interest; LANL has long served the nation's civil and military
scientific nuclear requirements, and UniTech supported that effort.

C. Reconcentration Concerns and NRC Regulation of Discharges to POTWs

Legal standards for the discharge of radioactive effluent received renewed NRC attention in
the 1980s, with the discovery of elevated levels of radioactive materials in sewage sludge and
incinerator ash at publicly owned treatment works ("POTW"). As a result, the NRC itselfconducted
a limited survey of 15 radioactive materials licensees and their associated POTWs to determine if
radioactive material discharged to sewage systems was reconcentrating in sludge. Its efforts
culminated in revised radioactive discharge regulations, which were intended to prevent

Because of the "large number of individual radiation programs nationwide [it was] recognize[d] that to
maintain consistent nationwide regulation for certain activities some program elements must be consistent from
jurisdiction to jurisdiction. These are the program elements identified as radiation protection standards, those with
significant and direct transboundary implications,and those needed to ensure that conflicts and gaps in the nationwide
pattern are azoided." Analysis for Agreement State and Public Comments, included as Attachment 1 to SECY-97-054
(emphasis added).

See Final Policy Statement on Adequacy and Compatibility of Agreement State Programs, SECY-95-112
(stating that the NRC must ensure that there is "an adequate level of protection of public health and safety that is
consjstent and stable across the nation" (emphasis added)).

7 A "practice" is a "use, procedure, or activity associated with the application, possession, use, storage, or
disposal of agreement material." 62 Fed. Reg. at 46525 (emphasis added).
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reconcentration ofradionuclides in POTWs. See NRC Standards for Protection Against Radiation
(Final Rulemaking), 56 Fed. Reg. 23360, 23381 (May 21, 1991). Explaining the new regulations,
the NRC observed that "[insoluble radioactive] materials may accumulate in the sewer system, in
the sewer treatment plants, and in the sewer sludge.... [This] is no longer permitted because of
potential reconcentration of these materials in the sanitary sewer system, sewage treatment plants,
and sewage sludge...." 56 Fed. Reg. at 23381.

In January 1994 these regulations took effect, roughly coinciding with a General Accounting
Office ("GAO") report on the reconcentration issue. See NRC Information Notice 94-07 (Jan. 28,
1994); GAO Report: Action Needed to Control Radioactive Contamination at Sewage Treatment
Plants, GAO/RCED-94-133 (May 1994). Since 1991 the NRC has not publicly identified any
noteworthy reconcentrations ofradionuclides in any POTW, but the issue continues to be studied.
See Joint NRC/EPA Sewage Sludge Radiological Survey: Survey Design and Test Site Results
(August 1999) (survey to review effect of 1994 regulatory revisions); see also Guidance on
Radioactive Materials in Sewage Sludge and Ash at Publicly Owned Treatment Works (June 2000)
(issued by ISCORS; draft guidance for POTW owners).

D. The Laramie Letter

In September 1993, concerned about potential liability for radiation levels in its municipal
sludge, the City ofLaramie, Wyoming asked the NRC the following question: "Can a municipality
lawfully regulate or prohibit the discharge of radioactive materials into its wastewater treatment
system, with or without an industrial pretreatment program mandated by EPA?" See EXhibitC. The
NRC's response was simply to repeat what the law already said: that the federal government
exclusively controls the regulation of AEA materials for safety purposes, and that local regulation
is only valid ifit is based on "something other than the protection ofworkers and [the] public from
the health and safety hazards of regulated materials." Id. Laramie was thus "not compelled" to
accept radioactive discharges, said the NRC Deputy General Counsel, so long as it had "sound
reasons, other than radiation protection," for its regulations. Id. The NRC then noted that materials
regulated under the AEA were exempt from regulation under the Clean Water Act, but that new
NRC regulations, revised to address the reconcentration issue, would take effect in January 1994.

As the GAO noted in its 1994 report, the City ofLaramie found the NRC's advice too vague
to support the regulation Laramie envisioned: "[A Laramie] city official indicated that this NRC
guidance was too vague and did not answer the question of whether a municipality or a treatment
plant could lawfully regulate or prohibit a licensee's discharge of radioactive materials into its
sewage system." Report at App. III. Since 1993, however, the Laramie Letter has been
misconstrued by others to justify broader municipal authority than the law actually allows. It has
also been used as a template for passing laws in the preempted field ofnuclear health and safety, by
packaging those laws as motivated by economic, instead of health or safety, concerns.

6



GOODWINI PROCTER

III. Misuse of the Laramie Letter by the City of Santa Fe

As UniTech learned from the litigation, City officials, with the help ofa local citizens group,
had used the Laramie Letter as a guide for enacting otherwise impermissible restrictions on
radionuclide discharges. Although in fact motivated by alleged health-and-safety concerns, however
misguided, the City knew that regulation addressing these concerns was preempted under the ABA.
Accordingly, it filled the legislative record with references to pretextual economic objectives in an
attempt to avoid preemption.8

A. The City's Focus on UniTech And Its Concern About Alleged Health and Safety
Effects

City officials had UniTech in their regulatory cross-hairs for almost two years before the
Ordinance was enacted in February 1997. In April 1995 UniTech had applied to NMED for renewal
of its radioactive materials license, a proceeding that grew contentious because a local citizens group
called Concerned Citizens for Nuclear Safety ("CCNS") opposed the renewal. The City also tried
to intervene in the proceeding, claiming that "[t]he health and safety of the citizens of Santa Fe may
be affected should the Environment Department renew [UniTech's] license," but that request was
denied. (UniTech's license was eventually renewed with conditions in November 1996, after several
days of public hearings.) Meanwhile, after a surprise raid ofUniTech's plant in March 1996, the
City issued an administrative order closing the facility. UniTech contested the order and the dispute
eventually resulted in state court litigation.

At the same time that the City was pursuing UniTech through enforcement proceedings, City
officials and CCNS were also active on the regulatory front. In a letter dated March 23, 1996
(attached at Exhibit F), CCNS, arguing that radionuclide discharges "are dangerous to the public
health" and "pose an unacceptably high increase in risk ofcancer mortality," urged the City Council
of the City of Santa Fe to regulate them in the City's revised sewer code. But, as its Public Utilities
Director, Patricio Guerrerortiz, admitted during City Council meetings and under oath during his
deposition, the City did not attempt to regulate radionuclides at that time - despite its desire to do
so - because it believed such regulation would be illegal.

B. The City's Discovery of the Laramie Letter

Just a few weeks later, however, the City became emboldened. By letter dated May 31, 1996
(attached at Exhibit G), CCNS suggested to Mr. Guerrerortiz that the City could avoid preemption
if it purported to regulate radionuclides for economic - as opposed to health and safety - reasons.
In its letter CCNS said it had "spent some time" talking to the NRC, and had been told of an "NRC
legal counsel's letter advising that municipalities have the legal authority to regulate discharges of

To supplement the summary presented below, attached at Exhibit E is UniTech's supplemental memorandum
filed in the Santa Fe litigation in support of its motion for summary judgment on preemption grounds. The
memorandum sets forth UniTech's findings from discovery conducted on the preemption issue.
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radionuclides in furtherance of the economic interests of the City, without running afoul of the
NRC's preemption of regulation for safety purposes." A week later CCNS forwarded the Laramie
Letter to the City. The copy attached at Exhibit C bears fax signatures showing that it was first sent
to CCNS by the NRC on June 6, 1996, and then forwarded to Royallen Allen, a City public works
official.

Within days Mr. Guerrerortiz had drafted a resolution authorizing the drafting of revisions
to the sewer code that would restrict the discharge ofradioactive materials. At a June 12, 1996 City
Council meeting, Mr. Guerrerortiz spoke candidly about the resolution. He told the City Council
that "for a year now we have been revising the [sewer] code ... and we have come across this
difficulty in regulating radionuclides or radioactive material[. U]p until very recently we were not
aware of this extension [sic] to the preemption by the federal government. . .. With this recent
discovery, if you want to call it, we are looking at a possibility, and that's why the resolution was
worded the way it is."

The wording to which he referred was the resolution's avowed "economic" concerns
surrounding the reuse of sludge and preserving the "biological processes" within its POTW. Mr.
Guerrerortiz called these economic references "the key part of the resolution." He continued, now
specifically referring to the Laramie Letter:

. This exception ... based on the letter that you have a copy of from
the Nuclear Regulatory Commission, allows us to regulate that based
on protecting the economic interest of the city. In this case, the reuse
of the - of the effluent, and the reuse of the sludge.

Similarly, Guerrerortiz told CCNS by letter a week later (attached at Exhibit H):

[M]ost local government officials think that since the federal
government has reserved for itself the duty of regulating radio
nuclides, local governments cannot do anything else to protect the
health and safety of the public from the potential effects of this type
of compounds [sic].

However, we recently found out that there are some exceptions to this
preemptive power of the federal government, and we are preparing to
exercise our options under these exceptions. As you may know, the
Council has instructed the city staff to propose revisions to the city
code that will make it possible to regulate specific man-made radio
isotopes.

In short, the City concluded that the Laramie Letter provided an "exception" to the
preemption doctrine, allowing it to "protect the health and safety of the public" as long as it made
references to alleged "economic interests."
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C. The Passage of the Ordinance

Inspired by the Laramie Letter, City officials proceeded to draft, and the City Council
ultimately adopted, draconian restrictions on radionuclide discharges, as explained above. The
alleged "economic" motivation of the City's regulatory efforts (to enable the City to sell its treated
POTW effluent) was a sham, as the City essentially admitted under oath in the litigation: the City
had never made an effort to sell its treated effluent; no one had ever refused to buy the effluent
because of radiation concerns; the City had never found any evidence of radiation build-up in its
POTW; and it had never even tested its sludge for radiation reconcentration. City officials also
admitted that their purported economic objectives were, at bottom, themselves health-and-safety
objectives. Radionuclides are perceived as affecting "reuse" ofPOTW byproducts because reusing
radioactive effluent or sludge could in theory endanger those in proximity to it; there is no other
reason why a municipality would hesitate to reuse such materials. Similarly, radionuclides could
affect "marketability" only if people will not buy these products because they are perceived as
dangerously radioactive.

The Ordinance reflecting these revisions was passed at a February 12, 1997 City Council
meeting. Events at that meeting removed all doubt that the City's invocation of "economic
concerns" was mere legal cover, guided by the Laramie Letter, for a law meant to combat the alleged
health-and-safety threat posed by UniTech's discharges. The majority of city councilors at that
meeting gave free voice to their fears, declaring that the "public health and safety must be protected,"
because radionuclides "hang around and do things like cause cancer." The Laramie Letter was raised
several times during the meeting - the city attorney in fact used it to justify the City's regulatory
effort - but the Public Utilities Director never told the City Council that the City of Laramie itself
had declined to follow it."

D. The Litigation

The Laramie Letter was also used by the City to defend its actions throughout the ensuing
litigation. In response to UniTech's motion for summary judgment on its claim offield preemption
under the ABA, the City once again invoked the Letter, attaching it to its opposition brief along with
the GAO report and a draft POTW guidance document issued by the ISCORS Sewage Subcommittee
in May 1997. The City used the letter to support the argument that it was not "compelled" to accept

9 The City had also written to the NRC a month before, on January 13, 1997, saying that it would be "exercising
its local government authority" to regulate radionuclides. The City observed that "the [NRC] has in the past approved
of such regulation as consistent with the Atomic Energy Act (See attached letter ofNovember 9, 1993 from NRC to City
of Laramie, Wyoming)." The NRC responded on March 26, 1997 (attached at Exhibit I), taking pains to "clarify that
this letter [the Laramie Letter] ... does not contain any explicit approval of particular actions by the City. Instead, the
letter simply provides an explanation of the legal principles of preemption in the context of the Atomic Energy Act
(AEA) of 1954, as amended." By this point, of course, it was too late; the City of Santa Fe had passed its Ordinance
the month before.
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radioactive effluent discharged by UniTech, and was free to bar it under the City's inherent police
powers and the Clean Water Act. The City then made similar claims in oral argument before Judge
Bruce Black, arguing that the Laramie Letter signified that POTWs need not "take [radioactive
effluent] at all, and ifyou have other concerns besides safety doses to people of radiation, go ahead
and regulate." For its part, the Northeast Ohio Regional Sewer District (''NEORSD'') cited the letter
in two amicus filings in support of the City's position. (A copy of NEORSD's amicus brief is
attached as Exhibit 1.)

In short, the Laramie Letter was key to the City's decision to attempt to regulate
radionuclides. The City's Public Utilities Department saw the Laramie Letter as a blueprint ofthe
necessary steps to pass a law regulating AEA materials for public health purposes by couching it in
economic terms to avoid preemption. And it further appears that the City's misplaced reliance on
the Laramie Letter caused it to cling to an untenable position once litigation ensued.

IV. Summary of Reasons Why the NRC Should Be Concerned About the City of Santa Fe's
Defiance of Federal Authority

There are several reasons why the NRC should be concerned about the City of Santa Fe's
actions, especially its misuse of the Laramie Letter.

First, the City's actions took expensive, burdensome litigation by a duly authorized licensee
to remedy, and evidence a continuing threat to federal preemption principles that will be equally
costly to future licensees.

Second, the City's actions threaten the related, equally important federal policy of
"compatibility." The NRC would never have allowed an Agreement State to adopt the Ordinance
passed by the City of Santa Fe. If an Agreement State subject to NRC oversight failed to follow the
NRC's directives in this regard, the NRC would take steps necessary to correct the situation, and
would thereby maintain regulatory uniformity and avoid a "patchwork" ofvarying standards. Even
if the AEA did not already foreclose local regulation, NRC policing of local regulations on a case
by case basis would be inefficient at best. The better approach is for the NRC to clarify on a generic
basis that local governments may not regulate in the preempted field.

Third, it should be of even greater concern to the NRC that local governments believe they
can regulate AEA materials despite lacking both NRC oversight and the technical resources enjoyed
by state-level agencies in Agreement States. The Santa Fe litigation is a good example of the risks
involved; the City passed the Ordinance despite NMED's urgings that the City reconsider and the
Public Utilities Director's total, and admitted, lack of technical expertise. The result was regulations
stringent enough to block discharge oflocal drinking water.

Fourth, local action threatening these important federal policies is likely to recur. There is
substantial cross-fertilization among municipal regulators, as the NEORSD amicus role on behalf
of Santa Fe demonstrates. The Santa Fe Ordinance itselfwas inspired by similar provisions in an
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Albuquerque ordinance. Moreover, a widely disseminated misinterpretation of the Laramie Letter
holds that municipalities have broader authority to regulate the discharge ofABA materials than is
actually granted under existing law. As noted above, after observing that the City of Laramie could
regulate radionuclides for purposes other than radiation protection, the NRC Deputy General
Counsel went on to conclude that "[t]hus, NRC regulations ... do not compel" POTWs to accept
radioactive discharges. (Letter at Exhibit C; emphasis added.) What the NRC must have meant was
that, under the express terms of the AEA, because municipalities are free to regulate radioactive
effluent if they have the right reasons, the AEA could not be read as forcing them to accept it.

But by saying that nothing "compels" municipalities to accept radioactive discharges, some
have also read the Laramie Letter as implying that there might be some basis, independent of the
narrow exception granted by the ABA, for municipalities to regulate ABA materials. For example,
in a 1995 article appearing in the journal Environmental Permitting, the authors, one of whom is a
member ofthe ISCORS Sewage Subcommittee, cited the Laramie Letter as their sole support for the
proposition that, while "the exclusive nature of [the NRC's] jurisdiction is limited to the regulation
of health and safety," "[r]egulation with regard to environmental impacts presumably can be
undertaken by other federal, state or local agencies." Proposed Radionuclide Regulations: Broad
Scope May Reach Your Clients, ENVIRONMENTAL PERMITTING, Spring 1995, at 67.

Similarly, in a draft POTW guidance document issued by the ISCORS subcommittee on May
29, 1997, the subcommittee tracked the language of the Laramie Letter and wrote:

[T]he NRC has found that if a municipality has sound reasons, other
than radiation protection, a municipality can require the pre-treatment
ofwastes to eliminate or reduce radioactivity. Furthermore, although
NRC regulations allow users of regulated materials to discharge to
treatment plants, these regulations do not compel a sewerage
treatment operator to accept radioactive materials from NRC
licensees. Some localities are addressing the potential problem of
concentration of radioactive material at POTWs by .. limiting the
discharge ofradioactive materials.

Draft Guidance on Radioactive Materials and Sewage Sludge/Ash at Publicly Owned Treatment
Works at 4 (May 29, 1997) (emphasis added)."

The impression that the ABA, by not "compelling" POTWs to accept discharges, allows them
to refuse such discharges by invoking other authorities, has led certain municipalities to conclude
that such independent authority can be found in the Clean Water Act. As the Supreme Court has
held, however, this is not true - the EPA has no jurisdiction under the Clean Water Act to limit the
discharge of AEA materials to local POTWs by NRC-licensed facilities. Train v. Colorado Publ.

10 Also note that this language is not contained in the latest draft of the POTW guidance document.
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Int. Group, 426 U.S. 1, 15,25 (1976). Nonetheless, both the City of Santa Fe and the NEORSD
argued that municipalities have the authority to regulate the discharge ofradioactive materials under
the Clean Water Act. (In its briefs the City cited the Laramie Letter and the draft POTW guidance
document quoted above, while Thomas Lenhart, the ISCORS member that wrote the 1995 article,
is in-house counsel for the NEORSD.) Other municipalities seem to agree; at a minimum, municipal
enforcement of regulations not compatible with NRC standards may tempt other localities to follow
suit. Accordingly, the NRC has a fundamental interest in correcting a widespread misimpression
ofthe limits of municipal authority under the ABA, and in otherwise taking action to protect federal
policy in this context.

V. Conclusion

What is remarkable about the Santa Fe litigation, and the primary reason for UniTech's
summary of this issue for the NRC, is that were it not for the Laramie Letter the City of Santa Fe
probably never would have passed its radionuclide regulations. Those regulations were motivated
by health-and-safety concerns and patently in conflict with NRC and NMED discharge limitations."
Their enactment forced a long-standing radioactive materials licensee to spend large sums defending
the exclusive authority of the NRC and its Agreement States, and jeopardized the consistency in
radionuclide regulation that is a primary goal of the AEA. Furthermore, the Laramie Letter
continues to be misunderstood, creating the risk that other states and municipalities will rely on it
to pass laws infringing on areas reserved to federal control.

The NRC has an undeniable interest in protecting both its own jurisdiction and the
jurisdiction it cedes to Agreement States. Congress granted exclusive authority to the NRC in this
area because that is the only way to ensure a rational, consistent (and ultimately more effective)
system of regulation. Local government efforts to impose their own conceptions of adequate
protection ofpublic health and safety are a continuing threat to that system. The NRC's silence in
the face of those intrusions, moreover, gives the mistaken impression that a) the NRC tacitly agrees
that its own regulations are too lenient, and b) local governments need not concern themselves overly
much about the NRC protecting its own regulatory authority.

UniTech respectfully requests that the NRC address the continuing confusion the Laramie
Letter has generated. Several types ofclarification would be helpful. First, the NRC should reiterate
that the Laramie Letter adds nothing to the law as it already stands and in any event, is not a binding
opinion of the NRC's General Counsel. Second, the NRC should clarify that regulation of the
radiation hazards of ABA materials remains the exclusive province of the NRC and the Agreement
States and that state and local governments may not intrude into the protected field. Third, we
strongly encourage the NRC to reexamine the federal preemption case law since the 1983 Pacific
Gas & Electric Supreme Court decision. As explained above, the federal preemption doctrine has
been clarified since 1983, and it is now evident that a state or local law is invalid under the ABA
either if (a) its purpose (in whole or in part) is health-and-safety or (b) it has a "direct and
substantial" effect in the health-and-safety area, regardless of its purpose.

10541253bbd

12



L

CHAPTER XXII

SE\VERS·

22-1

22-2
22-3
22-4

22-5
22-6
22-7
22-8
22-9
22-10
22-11
22-12

Sanitary Sewers and Wastewater Collection. Disposal and
Potential Reuse
Definitions
General Provisions
Septic Tanks. Constructed Wetlands or Other On-Site Private
Sewage Disposal Systems
Construction of Sanitary Sewer Systems
Sewer Service Connection
Sewer Service Rates and Charges
Sanitary Sewer Improvement Funds
Industrial Pretreatment Regulations and Procedures
Wastewater Extra-Strength Surcharge Program
Grease Interceptors Facilities
Penalties. Enforcement and Administrative Review

22-1 SANITARY SEWERS AND WASTEWATER COLLECTION, DISPOSAL
A~D POTENTIAL REUSE.

22-1.1 Short Title. This chapter may be cited as the "Wastewater Utility
Ordinance". (Ord, #1997-3. § 2)

22-1.2 Purpose and Service Area.

A. The purpose of this chapter is to set uniform requirements for the users of the
city of Santa Fe's wastewater collection system and treatment works. to enable the cuy to
comply with the provisions of the Clean Water Act and with other applicable federal. state and
locaJ laws and regulations. to provide' for the public health and welfare and to protect the city's
economic interests in the publicly owned treatment works (POTW) and its waste treatment by-

·Editor's ~ote: Prior ordinance history includes portions of 1953 Code §§ 22·1-22-6. 22-8-22-10. ::·1:­
:2-34.22-36.22-37.22.39.22-40.22-46.22-47. 22·50-22·54,22·57.22·58; 1973 Code §§ 28-1-:3- iJ. :S­
16-28·34. 28·36-28·39. 28-44. 28-45. 28-48-28·52. 28·55-28-70; 1981 Code §§4-4-1-4-5-8. ~-5·10--l·1 0-13.
and Ordinance Nos. 10·24-4\, 1954·6. 1956-22.1966-23.1974-39.1974-44.1978·55. 1979-\3. 19~9-1"7.
\980-38. 1980-63. 1981·64. 1982·39. 1984-33. 1985-36. 1986.23.1988-16.1989.22.1990·21. :9Y\·25.
1992-3~. 1993-9. 1993-23. 1996·22.
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Industrial users located beyond the municipal limits shall comply with terms and conditions
established in this section, as well as any permits or orders issued hereunder as If they were
located within the boundanes of the city of Santa Fe and subject to the Jurisdiction of the city
and the COUrt'; In the same manner as any discharger located within the city limits
.OrJ ::: --;;y - .:. ~ 60)

12-9.2 General Sewer Use Requirements.

A. Limitations and prohibitions on the quantity and quality of wastewater \l, hicn
may be lawfully discharged into the POTW are hereby established. Pretreatment of some
wastewater discharges shall be required to achieve compliance with this section and the Act
The specific limitations set forth herein are necessary to enable the city to meet requirements
contained in its ;-';PDES permit. to protect the public health and the environment, to protect the
city's potential options for the beneficial reuse. marketing. reclamation or disposal of waste
treatment by-products. and to provide efficient wastewater treatment and protect the health and
safety of wastewater personnel.

B. The following pollutant limits are established to protect against potential pass
through or potential interference. No person shall discharge wastewater containing in excess of
the instantaneous maximum allowable discharge limits. These limits are the highest allowable
concentration in any type of sample, either a grab or composite collected over any time interval
and are as follows:

TABLE 22-1

Constituent

pH
Oil & Grease
Oil & Grease
Arsenic
Cadmium
Chromium
Copper
Cyanide
Lead
Mercury
Nickel
Silver
Zinc
Temperature
Temperature
Total Toxic Organics

Local Discharge Limits

5-11
200 mg/1 (animal or vegetable)
100 mg/1 (petroleum)
2.74 rng/l
0.09 mgll
5.32 mgll
0.13 rng/l
0.24 mg/l .
0.39 mgll
0.01 mg/l
4.95 rng/l
0.03 mg/l
0.46 mg/l
1040 F @ Headworks
1400 F to POTW
2 rng/l
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.~otal toxic organics (TID) is the sum of all concentrations of organic compounds from a
priority pollutant scan. that are above the detection limit. TID monitoring shall be required
vherc applicable under specific industries per 40 CFR or where the city division determines

the necevsuy for a priority pollutant scan to be performed to determine pollutant concentrations
tischurged.

C. Concentrations and the general prohibitions below in paragraph 0 hereof apply
H the point where the industrial wastewater is monitored or as determined by the division. All
concenrrations for metallic substances are for "total" metal. The division may impose mass
limitations in addition to or in place of the concentration based limitations above. Compliance
vith all parameters may be determined from a single grab sample. Exceedance of any

continuous or instantaneous pollutant limits listed above constitutes a violation of this chapter.

D. These general prohibitions shall apply to all users of the POTW whether or not
the user is subject to categorical pretreatment standards or any other national. state or local
oretreatrnent standards or requirements. The following pollutants shall not be introduced into
:he city's sanitary sewer system and/or the POTW:

(1) Any pollutant or wastewater which may potentially interfere with the
operation of the POTW. or with the city's potential options for the beneficial reuse.
marketing. reclamation or disposal of waste treatment by-products.

(2) Any liquids. solids or gases which. by reason of nature or quantity are.
or may be sufficient. either alone or by interaction with other substances. to cause fire
or explosion or be injurious in any other way to the POTW. Included in this prohibition
are wastestrearns with a closed cup flashpoint of less than 140°F (60°C). The standard
test method as described in the ASTMD 3278-89 index. or any other method
determined by the city will be applied. At no time shall two successive readings on an
explosion hazard meter at the point of discharge into the POTW or at any point in the
POTW be more than five percent (5%) nor any single reading over ten percent (10%)
of the lower explosive limits (LEL) of the meter. Prohibited materials include. but are
not limited to. gasoline. kerosene. naphtha. benzene. toluene. xylene. ethers. alcohols.
ketones, aldehydes. peroxides. chlorates, perchlorates, bromates, carbides. hydrides.
sulfides. and anything else which has been determined by the city. state or EPA to be a
potential fire or other hazard to the POTW.

(3) Solid or viscous substances in amounts which may potentially cause
obstruction to the flow anywhere in the POT\\' or otherwise interfere with the operation
of the POTW or pass through the treatment system but in no case solids greater than
one-half inch (1/2") (1.27 centimeters) in any dimension. Prohibited substances

Rev.Ord.Suoo.3/97
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include. but are not limited to manure. whole blood. feathers. ashes. cinders. sand.
spent lime, stone or marble dust, metal. glass. straw. shavings. grass clippings. rags.
spent grains. spent hops. waste paper. wood. plastics. gas. tar. concrete. asph;lt.
residues from refining or processing of fuel or lubricating ail. mud. glass grindings.
paraffin or polishing wastes. ~

(4) Any pollutant. including oxygen demanding pollutants moo. etc)
released at a flow rate and/or concentration sufficient to cause interference.

(5) Any tox.ic pollutant or wastewater containing a tox.ic pollutant in
sufficient quantity, singly or by interaction with other pollutants. which may potentially
Injure or interfere with any POTW treatment process. constitute a hazard to humans or
animals, or create a toxic effect in the POTW effluent as defined by this chapter. In no
case shall any discharge, toxic pollutant or wastewater containing a toxic pollutant
exceed national categorical pretreatment standard limitations or the limits established by
this chapter or by any other ordinance adopted by the city.

(6) Any fats or greases. including but not limited to petroleum oil. non-
biodegradable cutting oil. complex carbon compounds. or products of mineral oil
origin, in amounts that will cause interference or pass through.

(7) Any wastewater having a pH less than 5.0 or more than 11.0. or which
may otherwise potentially cause corrosive structural damage to the POTW. or harm city
personnel or equipment.

(8) Any wastewater containing pollutants in such quantity (flow or
concentration). either singly or by interaction with other pollutants as to potentially
cause pass through or interfere with the POTW. any wastewater treatment or sludge
process. or constitute a hazard to humans or animals or otherwise to potentially impair
the city's economic interests or the city's potential options for the beneficial reuse.
marketing. reclamation or disposal of waste treatment by-products.

(9) Any liquids. gases or solids or other wastewater which. either singly or
by interaction with other wastes. are sufficient to create a public nuisance or hazard to
life or property or are sufficient to hinder entry into the sewers for maintenance and

repair.

(10) Any substance which may potentially cause the waste treatment by-
products to tend to be unsuitable for the city's potential plans for the beneficial reuse.
marketability. reclamation or disposal of waste treatment by-products. In no (.l:,e. shall
a substance discharged to the POTW cause the city to be in noncornpliance« .ih sludge

I use or disposal regulations or permits issued under Section 405 of the A ... t ::le Solid

2235
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Waste Disposal Act. the Clean Air Act. the Toxic Substances Control Act. or other state
or local requirements applicable to the sludge use and disposal practices being used by
the cuv

( II) Any wastewater which imparts color which cannot be removed by the
current treatment process, such as, but not limited to. dye wastes and vegetable tanning
solutions. which consequently imparts color to the treatment plant effluent.

(12) Any wastewater having a temperature greater than 140°F (60°C), or
which will inhibit biological activity in the treatment plant resulting in interference, but
in no case. wastewater which causes the temperature at the introduction Into the
treatment plant to exceed 104°F(40°C).

(3) Any discharge from an industrial user who is handling radioactive
materials under license from the Nuclear Regulatory Commission or the state. except
hospitals and medical professionals administering radioactive materials as part of
medical diagnosis or treatment. unless all of the following criteria are met

(a) The industrial user demonstrates, to the satisfaction of the
Division. that discharge from its normal operations will not exceed the
following limits as determined at 25°C and pH7:

(i) Any radioactive material and any product in its decay
chain present in the discharge has a half-life no greater than one hundred
(100) days; and

(ii) No radioactive coumpounds in a representative sample
of the discharge shall be present on the filer after the sample is filtered
through a 0.45 micron filter; and

(iii) The concentration in a weekly representative sample is
1/50 of the concentration levels in 10 CFR 20 App. B. Table Ill: and

(iv) If more than one radioactive compound is discharged.
the sum of the fractions of the limit in (ii) above as determined by
dividing the actual weekly average concentration by 1/50 of the
concentrations of the radioactive compounds listed in 10 CFR 20 App.
B. Table III. does not exceed unity.

(b) Any industrial user which demonstrates compliance With
subparagraph (a) shall be permitted to discharge. but shall analyze J

representative sample of its discharge weekly to demonstrate continuing

I



SEWERS § 22-9

compliance with such subparagraph (a) and shall retain all such sumpling
records pursuant to subsection 22-9.6 K of this chapter. Any discharge which
exceeds the limits of subparagraph (a) shall be reponed to the divisron
Immediately by telephone. and written confirmation of such report shall be
hand-delivered to the division within twenty-four (24) hours thereafter.

(c) Any discharge which does not meet the requirerne nrs of
subparagraph (a) shall be considered a violation of this chapter and of the
industrial user's permit.

(14) Any trucked or hauled wastes, of more than ten (0) gallons except at
authorized discharge points designated by the city and in accordance with city
regulations for septic tank and chemical toilet wastes transported into the sanitary sewer
system and/or around the P01W.

(15) Storm water, surface water. ground water, artesian well water, roof
runoff, subsurface drainage. condensate, deionized water, cooling water, and
unpolluted industrial wastewater, unless specifically authorized in writing by the
division.

( 16) Any industrial wastes containing floatable fats. waxes, grease or oils. or
which become floatable at the wastewater temperature at the introduction to the
treatment plant during the winter season.

(17) Any sludges, screenings, or other residues from the pretreatment of
industrial wastes.

(18) Any medical wastes, except as specifically authorized by the division, in

a wastewater permit.

(19) Any material which, in the judgment of the city, contains ammonia.
ammonia salts. or other chelating agents which may potentially produce metallic
complexes that may interfere with the POTW.

(20) Any material considered hazardous waste according to 40 CFR Part

261.

(21) Portions of the human anatomy including but not limited to whole blood
and blood products discharged by medical facilities as waste.

,
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(22) Any wastes containing detergents, surface active agents. or other
substances which may cause excessive foaming in the POTW's wastewater treatment
system.

(23) Any substance which may cause the POTW to violate its ~PDES
permit. or any other federal. state or local permits or requirements. including any
receiving water quality standards. -

E. Wastes prohibited by this section shall not be processed or stored in such a
manner that these materials could be discharged to the POTW. All floor drains located in
process or materials storage areas must discharge to an industrial user's pretreatment facilities
before connecting with the POTW or be adequately protected to prevent accidental releases.

F. Users subject to categorical pretreatment standards are required to comply with
applicable standards as set out in 40 CFR Chapter 1, Subchapter N. Parts 405-471 and

. incorporated herein by this reference. and any applicable local limits.

G. The city will accept into the POTW. septage waste only at the city designated
discharge points and only septic tank wastes which exhibit the characteristics of domestic
wastes and in accordance with the other provisions of this chapter.

H. The city reserves the right to establish by ordinance or resolution or in
wastewater discharge permits, more stringent limitations or requirements on discharges to the
POTW' if deemed reasonably necessary to comply with the objectives presented in this chapter
or the general and specific prohibitions in this section. or with any other reasonable objecti ve
of the city.

1. No user shall in any way attempt to dilute a discharge as a partial or complete
substitute for adequate treatment to achieve compliance with a discharge limitation.
.Ord. #1997-3. § 61)

22-9.3 Pretreatment of Wastewater.

A. Industrial users shall provide, at their own expense. necessary wastewater
treatment required to comply with this chapter and with all permit conditions and shall achieve
compliance with all categorical pretreatment standards or local limits or prohibitions, as defined
by subsection 22-9.2. Any facilities or equipment reasonably required to pretreat wastewater to
a level required by this chapter shall be installed. operated. and maintained at the industrial
users expense.

Rev Ord Slloo.3/97
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IN THE UNITED STATES DISTRICT COURT FILE
GOODWINPROC'TtR &HOM FOR THE DISTRICT OF NEW MEXIC~ITE C'. 0

I ofs'JrR/NES O',?TRICT COl!I!
INTERSTATE NUCLEAR SERVICES OF l./:'IV ~1Ex'CO

CORPORATION, 99 MAY 26 AM 9: 57

Plaintiff,

vs.

THE CITY OF SANTA FE,

Defendant.

BRIEF AMICUS CURIAE OF THE
NEW MEXICO ENVIRONMENT DEPARTMENT

Amicus curiae New Mexico Environment Department (NMED) submits

its brief in support of the motion filed on December 4, 1998, by

plaintiff Interstate Nuclear Services Corporation (INS) for partial

summary judgment on grounds of federal field preemption (Count I)

(Motion), as follows:

NMED's STATEMENT OF INTEREST

NMED is interested in the federal field preemption question

before the Court because the City of Santa Fe's (City) ordinance

creates untenable dual regulation of radionuclide discharges to

public sewers (publicly owned treatment works, POTW) in the City.

Contrary to the City's claim that there is a regulatory vacuum

(Defendant The City of Santa Fe's Response in Opposition to

Plaintiff Interstate Nuclear Services Corporation's Motion for

Partial Summary Judgment on Count 1, p. 8), the City'S ordinance

creates confusion among regulated entities and impedes NMED's

mandated responsibility for state-wide regulation of radioactive

materials to ensure an environment that in the greatest possible

measure will confer optimum health, safe~y, comfort and economic

and social well being. NMSA 1978, § 74-1-2 (1998); see N.M.



Const., art. XX, § 21.

NMED would license INS to discharge licensed material into the

City's sanitary sewer if each of the following requirements were

met:

1. [t]he material is readily soluble, or is readily dispersib~e biological
material, in water; and

2. ~t]he quantity of licensed ... radioactive material that the licensee ...
releases into the sewer in 1 month divided by the average ~onthly volume
of water released into the sewer by the licensee ... does ~ot exceed the
concentration listed in Table III of Appendix B [20 ~~C 3.1.361] ; and

3. (i1 f more than one radionuclide is released, the following conditions mus:
also be satisfied:

a. (t]he licensee ... shall determine the fraction of the limit in
Table III of Appendix B represented by the discharges into sanitary
sewerage by dividing the actual monthly average concentration of
each radionuclide released by the licensee. " into the sewer by the
concentration of that radionuclide listed in Table III of Appendix
B; and

b. [t]he sum of the fractions for each radionuclide req~ired by § 435
A 3 (a) (next preceding subsection] does not exceed unity; and

4. (t]he total quantity of licensed ... radioactive material that the licensee
. " releases into the sanitary sewerage in a year does not exceed 5 Ci (185
Gbq) of hydrogen-3, 1 Ci (37 Gbq) of carbon-14, and 1 Ci (37 Gbq) of all
other radioactive materials combined.

20 NMAC 3. 1 . 435 (A) . 20 NMAC 3.1.461 (Appendix B 1 Table III) sets

out maximum dischargeable monthly concentrations for every

radionuclide that may be disposed of into a public sewer. These

are the same concentrations allowed under 10 CFR Part 2 App. B,

Table III of the NRC regulations.

In contrast, the City's ordinance drastically reduces the

EIB's allowable concentrations. The ordinance first divides NMED's

allowed discharges to the City's sewer by a factor of 4 in

requiring maximum weekly concentrations, not monthly. Second, the

ordinance allows only 1/S0th of the NMED allowed concentration. As

set forth in NMED 1 s letter to the City Manager on the proposal

before it was adopted by the City Council, the City has reported

2



drinking water supply from one of its production wells with natural

radiation at levels higher than could be discharged to the POTW

under Ordinance 1997-3 (Rev.Ord.Supp.3/97) § 22-9.2(D) (13)

letter dated February 12, 1997 is attached to INS' complaint as

Exhibit A, see ~ 2, p. 1.

THE REGULATORY SCHEME

NMED is the executive branch agency of New Mexico s t a t e

government solely responsible for enforcing rules promulgated by

the New Mexico Environmental Improvement Board (EIB) concerning the

health and environmental aspects of radioactive materials.

1978, §§ 9-7A-4 (1994) and 74'-1-7 (A) (5) (1993).

NMSA

Through the Governor of New Mexico, the EIB and NMED entered

into an agreement with the United States Atomic Energy Commission

(AEC), now the Nuclear Regulatory Commission (NRC), effective May

1, 1974, for the state's takeover of the regulatory function for

radioactive materials. 4 2 U. S . C . § 2 a21 ; NMSA 1978, § 74 - 3 - 15

(l993).1 A copy of New Mexico's agreement is attached as Exhibit

B to INS' Memorandum in Support of the Motion.

The EIB is the state's radiation consultant and is statutorily

required to promulgate rules for licensure and registration of the

possession, use, storage, disposal, manufactuLe, process, repair or

alteration of radioactive material in New Mexico. NMSA 1978, §§

74-1-8 (A) (S), 74-3-9 (1998), and 74-3-5 and 8 (1993). The EIB's

1 Federal superv~s~on of New Mexico'S state-agreement performance
transferred to the NRC by the Energy Reorganization Act of 1974, P.L. 93-438, 42
U.S.C. §§ 5801 et seq., see 42 U.S.C. § S841(f). NRC reviews NMEO's performance
periodically to ensure consistency and compatibility with NRC radioactive material
regulatory requirements.

3



radiation protection rules are compiled as 20 NMAC 3.1.

Thus, NMED is the only agency under New Mexico law authorized

to implement the EIB's radioactive materials regulations, as

prescribed by NRC; and the EIB and NMED neither have, nor have

a~thority to, subdelegate this duty to the City.

INS' RADIOACTIVE MATERIALS LICENSE

INS had a specific license from the AEC for its laundry in

Santa Fe since 1957. After 1974, when the federal 1 Lce ns u r e

function transferred to NMED, INS has had a specific radioactive

materials license from NMED under 20 NMAC 3.1.303(B).2 A copy of

INS I current I interim license from NMED dated March 25 1 1998 is

attached to INS' Memorandum in Support of the Motion for Partial

Summary Judgment on Count I as Exhibit A. The license contemplates

reduced activities based on INS' request for temporary use

submitted in its letter to NMED dated February 12, 1998. 3 A copy

of the letter is attached to the City's Memorandum in support of

Motion to Dismiss Counts IV, X, XI, and Portions of Count IX I of

the Complaint, Pursuant to Rule 12 (b) (1) as Exhibit C. The third

paragraph of the letter says that no water will be used in

radiologically controlled areas and no use of the City'S sanitary

sewer will be made. INS asked NMED to issu~ a temporary renewal

for the limited purpose of storing collected laundry for shipment

2 NMED/s predecessor, the Health and Environment Department, issued INS'
first license from the state according to the executive branch organization at the
time. NMED continues the state's licensure and enforcement under a later
reorganization in 1991. NMSA 1978, §§ 9-7-4 and 9-7A-4 (1993).

3 In numbered' 1 on p. 12 of the City'S Response, the City tries to make
the point that INS' current license from NMED allows only laundry storage.

4



to another INS facility in California, where it is decontaminated

by washing and drying as was previously done in Santa Fe. The

clean laundry is then returned to Santa Fe where it is stored for

delivery to INS' customers in this region.

issued March 25, 1998.

The interim license

The interim license is a consequence of the City's order that

INS stop discharging its wash water into the City's sewer. The

City served its order while the public hearing on INS' license

renewal application before the NMED Secretary was still under way.

At the close of the public hearing, the NMED Secretary approved the

license renewal, subject to conditions, including installation of

new wastewater filtration equipment, designed to improve removal of

radioactive material from the wastewater. Because the City would

not lift its cease and desist order, INS has waited to install the

new wastewater filtration equipment and resume operations under the

NMED approved renewal. This impasse persists today.

The interim license is a temporary accommodation under the

NMED Secretary's decision on INS' license renewal application,

which allows laundry washing after the new wastewater filtration

equipment is installed, tested and approved by NMED. NMED will

revise INS' license to allow for laundry washing, and wastewater

discharges to the City's sewer under 20 NMAC 3.1.435, as soon as

INS notifies NMED that it has the City's leave and is ready for

testing and approval of the new equipment.

Point 1. THE RADIOACTIVE DISCHARGE LIMITS IN THE CITY's ORDINANCE
UNQUESTIONABLY REGULATE HEALTH AND SAFETY.

In Point V of the City's response in opposition to the Motion

5



the City says, "A determination of preemption would allow INS to

continue to discharge radioactive wastes to the City's POTW

virtually without regulatory controls to prevent contamination of

the POTW." City's Response in Opposition to Plaintiff Interstate

Nuclear Services Corporation's Motion for Partial Summary Judgme~t

on Count I, p. 23. The statement belies the City's Argu~ent IV

beginning on p. 22 of its response that the ordinance does not

"second guess the NRC's or t...11ED's determination of the 'safe'

levels of radiation exposure " Ibid' l p. 23. The only reason

radionuclide contamination at the City's POTW would cause a problem

is that city workers would be exposed to health risks. .....,. ~lnere .... ore l

contamination at the POTW is a problem only because of health and

safety effects. See also" [w]hat the Ordinance does is limit the

concentrations of radioactive waste that the City will accept to

its POTW." (Emphasis added.) Id.

Equally SOl the affidavit from the Cityls Public Utilities

Director attached in support of the City's response (Utilities

Director Affidavit), is incorrect that " ... discharges to [the] ...

POTW are not regulated by the State." Utilities Director

Affidavit, , 7. Discharges by INS to the City's POTW are indeed

regulated under 20 NMAC 3.1.43S(A), set out supra on p. 2.

More to the point might be a statement that NMED does not

license the City's POTW under the state radioactive materials

rules. Therein, apparently, is the source of the City's argument.

The Utilities Director Affidavit says that in other localities, the

discharge concentration criteria enforced by the NRC and the

6



agreement states have not prevented reconcentration of

radionuclides in POTW sludge in some cases.' Utilities Director

Affidavit, " 16, 17, 18, 19, 20, 21 and 22. Based on these

examples, the affidavit decries that "no one can effectively

predict how radioactive materials reconcentrate in the sludge

during treatment" and that II it is currently impossible to determine

what level of radioactive discharge will be 'safe' for the POTW

itself. 1I Utilities Director Affidavit, ~ 24. The truth is that

maximum levels of radionuclide contamination already are set out in

the rules as prescribed by NRC and adopted by the EIB.

Point 2. THE CITY KNOWS ITS POTW, ITS TREATED EFFLUENT AND ITS
RESIDUAL SLUDGE ARE NOT CONTAMINATED.

NMED has worked closely with the City and other municipal,

state and federal agencies to study the actual radionuclide content

of water courses and facilities impacted by discharges of

radioactive material in New Mexico. In 1991, NMED surveyed the

City'S POTW sludge deposition field and determined that except for

an elevated cobalt-60 reading, which was well within allowable

limits for public exposure, none of the radiation present in the

sludge exceeded background levels found throughout Santa Fe County.

Again in 1996, when INS had been lawfully discharging wastewater in

Santa Fe for 37 years, NMED conducted radiological surveys at the

City's POTW and sludge field. NMED also sampled soil from the

Santa Fe Country Club golf course, from the Santa Fe Downs infield

and from the Santa Fe Polo Grounds, where Santa Fe POTW treated

effluent had been used as irrigation for years. The 1996 survey

and sample results showed no values in excess of background. All
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findings were well below the levels set in the radioactive

materials rules for the protection of public health and safety.

NMED routinely shares these data with the City's Utilities

Division.

The City's argument that the great unknown has forced it to

enact the radical effluent discharge limitations in § 22 - 9.2 (0) (13)

of the Ordinance to be sure the POTW would not become contam~nated,

is insupportable and should be disregarded. The same is true for

the City's treated effluent and for the POTW's sludge.

CONCLUSION

The Court should grant INS' federal field preempticn sU~ffia~y

judgment. motion.

Respectfully submitted,

NEW MEXICO ENVIRONMENT DEPARTMENT
OFFICE OF GENERAL COUNSEL
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IN THE UNITED STATES D[STR[CT COURT

FOR THE DISTRICT OF NEW MEXICO

INTERSTATE NUCLEAR
SERVICES CORPORATION,

Plaintiff,

v.

CITY OF SA:\'T A FE,

Defendant.

No. ClV 98·1224 BB/LFG

MEMORAl"DUM OPINION AND ORDER

TH [S MATTER comes before the Court on the motion of Plaintiff,

Interstate NuclearServicesCorporatioD ("INS"), for summary judgment. Having

considered the several briefs of the parties and anid and entertained oral

argument on two occasions, the Court is of the opinion the motion is well taken

and it will be Granted.

I. Backeround Facts

INS operates a Santa Fe laundry which cleans garments from workers

exposed to various sources of radiation at the Los Alamos National Laboratory.

This operation was licensed by the United States Atomic Energy Commission in



1957. Since 1974, when the federal government delegated oversight authority to

the State of'S ew Mexico, INS has operated under a radioactive materials license

from the New Mexico Environment Department ("N MED") and its predecessor

agencies. S:B20 NMAC 3.1.30B(B).

In May 1996, the City of Santa Fe ("City") issued an "Adrninistrath·c

Compliance 0 rder" ordering IS S to cease and desist discharging water into Cit)

sewers, Based on the cease and desist order, I~ S was unable to provide its local

laundry service to the Los Alamos Natlonal Laboratory and was required to ship

that laundry to California. IN S sued to overturn the City order in state district

court. Inteeete Nud£Br SErv. v. Cltyd SBnta Fe, SF 96-1546(C). The parties

settled that suit when IN S agreed to build a Dew treatment facility which would

satisfy the conditions imposed by the NMED. Additionally, IN S agreed to pay

the City 550,000.00 to monitor its compliance.

Also during 1996, the N MED initiated hearings on the renewal of the IN S

radioactive materials license. The City sought to intervene in these proceedings

but was denied permission by the NMED. Following the appropriate public

hearing, the Secretary 0 f the N MED approved the INS license renewal, su bject to

conditions, including the installation of new wastewater filtration equipment
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which was designed to improve removal of radioactive material from the

wastewater to meet state and federal standards. These conditions were

incorporated into the license granted to IN S in March 1998.

In spite of the NMED license, the City refused to lift its cease and desist

order, relying upon its newly adopted Ordinance 1997 -3 ("the 0 rdlnance"), The

Ordinance repealed the City's prior sewer provisions and, unlike the prior

ordinance, imposed specific previsions regulating radiological materials of the type

handled at the I~ S facility.

Prior to the adoption of the City Ordinance, the NMED had promulgated

regulations on discharging wastewater containing radio nuclides. These NMED

regulations set out specific maximum dischargeable monthly concentrations for

every radionudide to be disposed into a public sewer. 20 NMAC 3.1.43S(A); 20

NMAC 3.1.461. The state regulations are directly patterned on the guidelines

prom ulgated by the United States Nuclear Regulatory Commission ("U SN RC").

10 C.F.R. Part 2, App. B. The City Ordinance uses the same units to measure

radiological material as the NMED and the USNRC, but reduces the pennissible

level of radionudide discharge by 98 %.
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The City Council debate over the Ordinance was lengthy, but can be

summarized by reference to the recorded statements of several councilors.' Prior

to the initiation of the debate, Councilor Montano cautioned, "I think it's going

to be very important, as we make our comments, to understand that there is a

possible threat of litigation out there. So I would think that it's important to

watch what you say." Santa Fe City Council Notes 2·12·97 at 26. Nonetheless,

several councilors raised serious questions about their authority to adopt the

Ordinance and its effect. In this context there was substantial dialogue about the

authority ofthe City W9S·\fjsthe state and federal governments. For example, in

response to a question from a City councilor as to whether the Ordinance would

be enforceable, the assistant city attorney attending at the meeting opined:

In terms of jurisdiction, it's my understanding, and my
legal research has indicated to me, that we do have
jurisdiction, we do have from the Nuclear Regulatory
Commission, who has usurped authority under federal
law for most regulations of radionuclides in the United
States especially when it deals with health and safety.

The City argues legislative history is not a proper basis for statutory
interpretation. This opinion does not rely on any or all of the Council debate to reach the
holding herein. but notes the principle advanced by the City derives from the fact that there
is no record of debate in the New Mexico legislature and not from anything inherently
unreliable about such a legislative record. See Regtntscfthe Univ. ifNewMexicov. N~Mexico
Federatitn ifTeadlen. 962 P.2d 1236, 1246 (N.M. 1998) (noting absence in New Mexico of
state-sponsored system of recording legislative history, with result that courts in this state
engage in statutory construction rather than resorting to legislative history).
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However, where there is an economic interest of a
municipality or a local entity, that municipality or local
entity is allowed to protect its economic interest.

1lid at 90.

Later in the discussion, Councilor Moore stated it was his opinion

that "it is not the proper role ofthe federal government to set a maximum on how

high a standard of health, safety or economic justificatio ns that local government

can set." After his analysis of the scientific basis for the City standards, he

concluded:

So anyway, what I'm trying to say is, these
standards are stricter than the federal and state
standards. Yes, indeed. Then, again, the federal and
state government is unduly influenced by the nuclear
industry. I think that is a well-known and well­
documented fact. If we adopt standards that are stricter,
and if we are one of the first several cities to do that in
the United States, then that will be just one more of the
ways in which we are The City Din-erent and we are
doing something unique that we can be proud of. I also
think it makes sense (applause] - I also think it makes
sense for us to worry about the marketability of our
effluent ...•

1lid at 100.

The "problem" of the specific effect of the Ordinance on INS was also

specifically discussed. Councilor Manning said:
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.Oh, what this does, this section here, I think, by
excepting certain facilities, is that it does make it seem as
though we are targeting one certain business. And we
know we're talking about IN S. And with that regard, I
would like to, at the proper time, perhaps make an
amendment ....

Il~dat 91.

In debating the proposed amendment, the following exchange took place:

COUNCILOR MANNING: This is an existing
business right now. They're in operation right now.

COUNCILOR SA~CHEZ: ~o.

COUNCILOR MOORE: No they're not.

COUNCILOR MANNING: I mean, well, we
shut it down, but if they want to come into compliance
we need to give them some time.

COUNCILOR MONTANO: Well, you know-

COUNCILOR BUSHEE: - There are no limits
in the ordinance. -

COUNCILOR MONTANO: - No, we're not,
you know, this really isn't targeted towards one
particular industry.

COUNCILOR MANNING: Well, it appears that
way. I mean, to me it does.

COUNCILOR MONTANO: Well, even if it is,
they have two other locations. How are they going to be
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put out of business? They send the laundry to two other
locations. So that is not a-

1ad at 94·5.

n. The Issue

Does the City have the governmental authority to adopt a radionuclide

water disposal standard fifty times more stringent than the standard adopted by

the state and federal governments?

III. Discussion

A. Regulatory History

In 1974, New Mexico accepted partial responsibility for the regulatory

function of nuclear materials. The Governor of New Mexico entered into an

agreement with the United States Atomic Energy Commission ("AEC"), now the

L SN RC. 42 U.S.C. § 2021; NMSA 1978, § 74·3·15 (1993). The State then

established the New Mexico Environmental Improvement Board ("EIB") which

is an independent board whose members are appointed by the Governor with the

advice and consent of the New Mexico Senate. NMSA 1978, § 74·1·4 (1993).

The EIB is the state's radiation consultant and is statutorily required to

"promulgate all regulations applying to persons and entities outside ofthe agency"

for "liquid waste," ''water supply," "hazardous wastes and underground storage
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tanks." N MSA 1978 §§ 74-1·5, 74-1·8(A)(2) and (3) and (13) (1998); SfJ88/SJ

N MSA 1978 §§ 74-3-9 (1998) and 74·3·5 (1993). The NMED is the state

agency that "shall maintain and enforce" RIB regulations in these areas. ~~SA

1978 § 74-1-7 (1998). The ~~1ED has indicated it wlll lleense INS to discharge

its radioactive waste into the City's sanitary sewer if each of the following

requirements were met:

1. The material is readily soluble, or is readily dispersible biological
material, in water; and

2. The quantity of licensed ... radioactive material that the licensee ...
releases into the sewer in 1 month divided by the average monthly
volume or water released into the sewer by the licensee ... does not
exceed the concentration listed in Table III of Appendix B [20
~MAC 3.1.361]; and

3. If more than one radio nuclide is released, the following conditions
must also be satisfied:

a. The licensee ••.shall determine the fraction of the limit in Table
III of Appendix B represented by the discharges into sanitary
sewerage by dividing the actual monthly average concentration
of each radionuclide released by the licensee ••• into the sewer
by the concentration of that radionudide listed in Table III of
Appendix B; and

b. The sum of the fractions for each radionuclide required by
§ 43SA3(a) [next preceding subsection} does not exceed unity;
and
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4. The total quantity or licensed •.• radioactive material that the licensee
... releases into the sanitary sewerage in a year does not exceed 5 Ci
(185 Gbq) of hydrogen-B, 1 Ci (37 Gbq) of carbcn-t a, and 1 Ci (37
Gbq) of all other radioactive materials combined.

9;B20 NMAC 3.1.435(A); 20 NMAC 3.1.461.

The US~RC reviews the NMED 's performance to ensure consistency and

compatibility with the USN RCts radloactive materials requirements. If the state

program is incompatible with federal standards or the state is found incapable of

discharging its duty to provide regulatory oversight, the USN RC can terminate

or suspend all or part of its delegation to the state. 42 U.S.C. § 202Hj).

In aJune 1995 policy statement, the USSRC recognized a publicly owned

treatment works ("'POTW"') may implement or establish a pre-treatment program

"if its pollutants (such as radioactive materials) cause interference with their

processing technology." Whether the City has established that the IN S discharge

meets this standard is contested. It is clear, however, that the USNRC together

with the United States Environmental Protection Agency has initiated a survey of

radio nuclide levels in sewage sludge processed by various POTWts. The City was

solicited to participate in this survey, but it declined.
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B. Governmental Authority

The City's initial, and not insubstantial, hurdle is to show that as 8 creation

of the state. it has the authority to override the liquid waste standards adopted by

the N MED. Municipalities are creatures of the state and their powers are derived

from the state. PurCEll v. City d Csr/stsd, 126 F.2d 748 (10th Cir. 1942);

Maning1sf Wet« UsrsAS11. v. FarfT'Jn{ial Mun. S1t ots; 901 P.2d 725 (N.~.

r: 1995). "Municipalities have only. those powers expressly delegated by state

statute." CIty aSBnts Fev. ArmlJq 634 P.2d 685,686 (N.M. 1981). SEes/SJ

SBnc:t1E£ v. City d Smta Fe, 481 P.2d 401 (N .M. 1971). New Mexico

municipalities thus have no inherent right to exercise police power but rather all

such rights must derive from authority specifically granted by the state. TB'T"Pe

BaJti!tCfl.trc:h v. CltydA/buqJETqJe, 646 P.2d 565 (N.M. 1982); CifydSElntaFe

v. Gaml1e-9<cgno,lnc, 389 P.2d 13 (N.M. 1964). In its amQJSbrief, the NMED

asserts:

~ MED is the only agency under New Mexico law
authorized to implement the EIB's radioactive materials
regulations, as prescribed by NRC; and the EIB and
~MED neither have, nor have authority to, subdelegate
this duty to the City.

Br. Am/aJsof the NMED at 4.
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The City argues, ''the State has delegated to the City the legal authority

necessary to establish, maintain, operate and regulate sewage treatment facilities

and to protect those facilities from damage and economic loss. &e="MSA 1978

§ 3·26·1 d!£C1." (City's Resp. at 3.) The statute relied on by the Cit}, authorizes

a municipality to "acquire and maintain facilities for the collection, treatment and

disposal of sewage." § 3·26.1A(1). That act goes on grant authority to allow

eminent domain and authorize the general governmental power necessary for a

city to acquire and operate a sewer system. However, a statute making a grant of

power to a municipality must be strictly construed and the city must keep closely

within its limits. Cltyd C101fsv. Cram, 357 P.ld 667 (N .M. 1960). There is

nothing in the Sewage Facilities Act giving the City power to establish

radionuclide standards or even regulate water discharge quality.

In contrast to the general authority granted local governments in the

Sewage Facilities Act, the Environmental Improvement Act, NMSA 1978 § 74·1­

1 fit SJ:1., specifically grants the N MED authority over Doth nuclear safety and

water quality. Section 74·1·7A directs the NMED to "maintain, develop and

enforce regulations and standards in the following areas: ... (2) water supply, (3)

liquid waste ..., (5) radiation control •.., (13) hazardous wastes and underground
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storage tanks." As a matter of statutory interpretation, then, the specific grant to

the N!\fED in the Environmental Improvement Act must trump the City's claim

to general authority under the Sewage Facilities Act. Stlnalnkv. Fsrfn(J'sJ ns Co,

803 P.2d 664 (N .M. 1990) (a specific statute on a subject controls over the more

general).

The ~ ew Mexico Court of Appeals rejected a very similar contention in HeN

MtMicoMun. La3gJe, Ina v. NfJNMoocoEnvtl.lmp-cMlr161t Bd., 539 P.2d 221

(N .M. App.), art. dSliEd, 540 P.2d 248 (1975). In that case the Municipal League

argued that New Mexico municipalities had general statutory authority to

maintain and operate solid refuse disposal areas and therefore the EIB regulations

governing how refuse was to be picked up and transported were invalid. In

rejecting municipal reliance on the general statutory authority to "acquire and

maintain refuse and disposal areas or plants," the Court of Appeals used language

apropos to the present dispute:

This section merely gives municipalities thf. option or
discretion to enact ordinances governing the collection
and disposal or refuse. The Environmental
Improvement Act, Sections 12·12·1 through 12.12.14,
N.M.S.A. 1953 (Repl. Vol. 3, Supp. 1973) is a
comprehensive act which applies not only to liquid waste
and solid waste sanitation and refuse disposal, but also
to such additional and diverse fields as "food
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protection", ''water supply and water pollution", "air
quality management", "radiation control", "noise
control", "nuisance abatement", ''vector control",
"occupational health and safety", u s8l1itat ion of public
swimming pools and public baths", and the general
sanitation of public buildings. Section ,(sic) 14·49-1
through 14·49-7, of the Municipal Code, supra, cover
only "refuse" (as defined in § 14-49-1) collection and
disposal. It is manifest that it was the intention of the
leeislature to aive the Environmental Improvement
Board state-wide, paramount authority to "enforce
reaulations and standards" in the various areas listed and
that all other entities of aovernment and political
subdivisions thereof must confonn.

539 P.2d at 226·27 (emphasis added). SEea/.9:)N.M.A.G. Op. No. 87·48 (1987)

(legislature intended. to give NMED "exclusive state-wide authority to promulgate

and enforce regulations in tbose areas).

The City's lack of specific authorization to regulate nuclear discharge or

even water pollution makes it clear the Ordinance at issue is invalid as beyond the

City's delegated authority. Moreover, the subject or radionuclide discharge is

specifically committed to the N MED. The 0 rdinance is an attempt by the City

to usurp the authority to regulate "liquid wastes," ''radiation control," and

"hazardous wastes" that was specifically granted to the NMED by the New

Mexico legislature and it is therefore invalid.
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Both parties and the arrid have devoted substantial argument to the

question of whether the Ordinance is preempted by the Atomic Energy Act, 42

u .S.C. § 2011 lit sq., and regulations of the USNRC. Sizl eg., 10 C.F.R. pt. 20,

App. B. The City concedes the field of nuclear safety is wholly occupied by federal

law but argues that the City is free to protect its economic interests. StsPadfic

Gas& Eltr. Co v. 9ateEn(1'gyRel1JrasCcns:rvstICTI & 081. Canm'n, 461 U.S.

190,205 (1983). There is no question, however, that the effect of the Ordinance

is to lim it the percentage of radio nuclide discharge to 2 % of that permitted by

state and federal standards. There can also be little serious debate that the City

standard, setting the hurdle 50 times higher tban state or federal standards, would

make it close to impossible for INS to operate a Santa Fe laundry in Santa Fe to

service tbe Los Alamos National Laboratory. Substantial legal precedent" might

therefore support federal preemption. Based on this Court's finding that the City

lacks t be authority under Neow Mexico law to regulate radioactive waste discharge,

however, it is unnecessary to decide federal preemption.

2 See. e.g., StateifNevada \I. Watkins. 914 Fo2d lS4S (9th Cit. 1990). cat, denied.
499 U.S. 906 (1991); Ju3tYC ent. PONer & Light Co. VO T (Jt4I7Iship ifLacey. 772 Fo2d 1103 (3d
Cir. 1985), cert . denied, 475 U.S. 1013 (1986); Cily if New Yuk v. United StatesDqil if
Transp., 715 F.2d 732 (2d Cir. 1983); Wa9tingtat State Bldg. & Cmsr. Trades Calllat v.
Spellman. 684 F.2d 627 (9th Cir. 1982). cen. denied. 461 U.S. 913 (1983); United Nuclear
Cap. \I. Cannm, 553 F, Supp. 1220 (DoR.I. 1982).
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ORDER

For the above stated reasons, Interstate Nuclear Services' motion for

summary judgment is GRANTED. A Judgment consistent with this opinion shall

be drawn up by counsel for Plaintiff and presented to the Court within twenty

(20) days.

Dated at Albuquerque this 27(11 day of January, 2000.

~bq')\~
BRUCE D. BLACK

United States District Judge

Counsel for Plaintiff:
Charles A. Pharris, Gary J. Van Luchene, Keleher & Mcleod,
Albuquerque, NM
Gregory A. Bibler, James C. Rehnquist, Andrew E. Lelling, Boston, MA

Counsel for Defendant:
Ellen S. Casey, Gary W. Larson, Hinkle Cox Eaton Coffield & Hensley,
Santa Fe, NM

Counsel for AmicusCuriseNMED:
GeotTrey Sloan, Special Assistant Attorney General, Santa Fe, NM
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW MEXICO

INTERSTATE NUCLEAR SERVICES
CORP.,

Plaintiff,
Civil Action ~o. 98-1224 BBfKB~1

v.

THE CITY OF SA.'iTA FE,

Defendant.

SCPPLE'IE~TA.L ME~IOR.\~Dl::\II~SUPPORT OF INTERSTATE NUCLEAR
SER\'lCES CORP.'S MOTION FOR PARTIAL SUM.\-IARY JUDGMENT ON

GROl~DS OF FEDERA.L FIELD PREEMPTION <COUNT I}

Plaintiff Interstate Nuclear Services Corp. ('"INS") hereby submits its supplemental

memorandum in support of its motion for summary judgment on Count I of the Complaint.

INTRODUCTION

On May 28, 1999 the Court heard argument on INS's motion for summary judgment. filed

on February 9, in which INS argues that the radionuclide discharge provisions in Santa Fe City

Ordinance 1997·3 (the "Ordinance") are preempted under the Atomic Energy Act because they

invade a federally preempted field. As INS argued in its initial brief and at the hearing, both the
\

language and legislative history of the Ordinance explicitly demonstrate its impermissiblehealth and

safety purposes. These undisputable facts, INS argued, as well as the Ordinance's effects in the

preempted field, are enough to preempt the Ordinance, especially in light of Gade v. Nat 'l Solid

Wastes Mgt. Ass'n, 505 U.S. 88 (1992), and Perez v, Campbell, 402 U.S. 637 (1971), which hold

that a law passed for an impermissible (that is, preempted) purpose stands preempted despite the

existence of other, permissible purposes. The Court concluded at the end of the May 28 hearing that



the Ordinance was "highly suspect," Hearing Trans, at 71 (portions at Ex. B), but directed the

parties to develop a factual record on the purposes and effects oftlie Ordinance.

Four months of discovery, including depositions of the City's designated representatives

under Rule Salb){6). confirms not only that the Ordinance was driven by health and safety concerns.

but that the City'S alleged "economic" purposes were disingenuous: its purported interests in

"protecting" the publicly owned treatment works ("POTW") and in preserving its ability to market

POTW byprcducts were slipped into the Ordinance to circumvent the preemption doctrine, while

the City's supposed interest in avoiding remediation costs is a purely post hoc construction with no

basis in the Ordinance's text or legislative history. It is not INS's burden to prove these economic

purposes were pretexrual. But the City's deliberate manipulation of the legislative process is a

textbook example of why Gade and Perez must be the law; a locality cannot be allowed to block the

Supremacy Clause by reciting innocuous purposes to insulate its actual purposes from scrutiny.

Discovery has also confirmed the City's arrogant disregard of federal authority. The City

chose to supply its own solution to the POTW contamination issue even though the Nuclear

Regulatory Commission CUNRC") had just passed regulations on the same subject. When it passed

the Ordinance the City a) knew that the NRC had already imposed new regulations in 1994 to

address radionuclide contamination in POTWs, Rule 30(b)(6) Deposition of the City ("City Dep.")

(witness P. Guerrerortiz) at 198: 17-24 (portions at Ex, C); b) knew of no instance in which those

0iRC regulations had not been successful, id. at 205:7-1 L c) didn't even ask the NRC or the New

Mexico Environment Department ("NMED") whether the new regulations had been effective, id.

at 205:12-25; and d) had never found evidence of contamination in its own POTW, Id. at 159-60.

The NRC. moreover, announced in March 1999 that its regulatory revisions have worked - no

2



reconcentration problems have arisen since 1994. See part V.B, infra.

SUPPLEME~TAL STATEMENT OF FACTS I

A. The Text of the Ordinance

I. On February 12, 1997, the City Council of Santa Fe enacted Bill 1997-1. which

became the Ordinance. (Portions at Ex. A; certified copy at Ex. C to INS Summ. Judg. Briefs.

The regulations challenged here, § 22-9.2(0)( 13)(a)(i)-(iv), are set fonh in the

"General Sewer Use Requirements" section of the Ordinance. They include, inter alia, § 22-

9.:(D)(l3}(a)(i), \.vhich prohibits "[ajny discharge from an industrial user who is handling

radioactive materials under license from the Nuclear Regulatory Commission or the state" unless

"JJ1Y radioactive material [discharged} and any product in its decay chain present in the discharge

has a half-life no greater than one hundred (l00) days," and §22-9.2(D)(l3)(a)(iii), which prohibits

discharges from any entity handling "radioactive materials" unless "(t)he concentration in a weekly

representative sample" is 50 times lower than those concentrationsallowed by the NRC in 10 C.F.R.

pan 20. Appendix B Table III.

3. The "General Sewer Use Requirements" section of the Ordinance identifies four

purposes for the restrictions it imposes, two of which explicitly relate to health and safety. See § 22-

9.2(A) ("(t)he specific limitations set forth herein are necessary ... to protect the public health and

the environment. ... and protect the health and safety of wastewater personnel.").

r.--:S does not contend that all facts presented in this section are materialwithin the meaning of Rule 56. As
P.'JS argued in its initial brief and at the May 28 hearing, lNS believes it is entitled to summaryjudgment even though
someof the nonmaterial facts set forth hereinmay raisetriable issues. (For ease of reference this section also contains
elements oONS' s previous Statementof Undisputed Facts. but does not supersede it.)
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B. The Official Le~islative Record of the Ordinance

4. At the February 12, 1997 City Council meeting at which the Ordinance was

considered and passed, six of eight city councilors said the radionuclide regulations in the Ordinance

were needed to protect the public health. For example:

(a) Councilor Chavez asserted that the radionuclide restrictions must be
reasonable and ensure "that the public health. safety and welfare is not jeopardized." City
Council Minutes. Feb. 12, 1997 ("2/12/97 Minvies'"; at 46 (at Ex. A to fNS Reply in Support
of Summary Judgment C'/,VS Reply").

(b) Councilor Manning, wondering why hospitals are exempted, conceded that
"I realize, you know, that we have to protect, you know, we need to have an ordinance with
some teeth to protect the health and safety in our, here, of, in Santa Fe, but I'm bothered by
the fact that we're accepting, well, like the hospitals, the medical professions." Id. at 91.

(c) Councilor \100re, justifying banning discharge of radionuclides with half-
lives greater than 100 days, said "(such radionuclides] last much longer and are also,
incidentally, heavy metals which have greater toxic effects and a greater propensity to stick
in a biochemical system and hang around and do things like cause cancer." Id. at 99.

(d) Councilor Whitted, expressing her support for the Ordinance, vowed that "we
are going to protect the health and safety of our citizens." Id. at 102.

(e) Councilor Delgado, summing up the proceedings,observed, "I think its been
recognized that there is a possible safety hazard at this time, and I think we're moving in a
direction to regulate. . .. We found that there was a situation which we felt is putting our
citizens in an unsafe position, and we feel this is why we're doing this," Id. at 105.

(f) CouncilorSanchez, referring to the radionuclide provisionsand the Ordinance
as a whole, says that "[ijt's in our interest, not only for the health, safety and welfare of our
citizens, but to [sic] economic interests that we have in that water and sludge." [d. at 107.

5. Ten local citizens spoke in favor of the Ordinance at the February 12 City Council

meeting. Nine of the ten explicitly appealed to the councilors to protect health and safety:

(a) a representative from Concerned Citizens for Nuclear Safety ("CCNS") ­
the "lead speaker" - told the Council it needs radioactive discharge
provisions because the NRC cannot guarantee "that there is no health risk"
from reconcentration of radioactive elements, id. at 62;
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(b) a former city councilor said the provisions show"a real concern" for "the
health, safety, and welfare of residents and guests," id. at 65;

(c) a "soccer mom" pleaded with the Council to protect "thousands of children"
from radioactive sludge in soccer fields because "there is no safe level of
radiation," id. at 66-67;

J I a representative from a downstream community was concerned about
"radioactive sources" threatening young pregnant women with "baby blue
syndrome and miscarriages," id. at 69:

·e) a resident urged protection for Santa Fe citizens because "[wlere the ones
who live here We're the ones who drink the water. We're the ones who
breathe the air," id. at 70;

~) a local doctor, "dismayed" that anyone can "dump[] radioactive waste into
our sewer system," told the Council to protect the children from "low-dose
radiation exposure," id. at 72;

g) a St. John's College faculty member. a self-proclaimed "soccer dad,"
wondered how many children' s deaths were an acceptable cost of getting the
benefits of the "nuclear industry's" presence in Santa Fe, id. at 73;

·h) the co-chair of the Green Party artackec the "nuclear industry" and said the
discharge provisions "protect the health of the city," id. at 74; and

· :) an ex-geography professor warned of radioactive vegetables and invoked
Chernobyl, id. at 75.2

There was no discussion or comment at the City Council meeting regarding the

ailegec :-:s:: :::at a "reconcentration" or other accumulation 0: radionuclides in the POTW could

result, ::-. :::: :::y being required to undertake costly remediation efforts.

The City Clerk maintains on tile "packets" 0:- cocurnents related to agenda items

C0::S1,:e~e:. 20: each City Council meeting, including a packet of materials relating to the February 12,

:-:.; :e:-.t:. speaker. a representative from St. Vincent Hospital. said only that the radioisotopes used by the
!':';;;:::~ '" c; ..: :::l: Violate the Ordinance. ld. at 7.
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1997 meeting. City Dep. (Y Vigil) at 5-6;11-13 (testimony of City Clerk; portions at Ex. 0).3

8. No document considered by the City Council on February 12 in connection with

enacting the Ordinance mentions the alleged concern that radionuclide reconcentration in the POTW

could result in the City being required to undertake costly remediation efforts.

C. Effect of the Ordinance on I~S's Operations

9. f0;S cannot meet the requirements of § 22-9.2(D)(l3)(a)(i) of the Ordinance. which

prohibits the discharge of radionuclides with half-lives greaterthan 100 days. For example. water

itself contains tritium. a radionuclide with a half-life of 12 years. Affidavit of Michael R. Fuller

("Fuller Affid.'·) ~ 8 (Ex. E). Additionally, when it was in operation, INS's Santa Fe facility cleaned

garments contaminated with radionuclides with half-lives greater than 100days. including H-13, C-

14. and K-40 Id. ~~ 4-6.

D. The Impetus for the Ordinance

10. The radionuclide discharge provisions in the bill that became the Ordinance were the

direct outgrowth of Resolution 1996-35, passed by the City Council on June 12, 1996 and which

directed City staff to draft radionuclide discharge regulations to include in the sewer code. See City

Council Resolution 1996-35, June 12,1996 ("Resolution 1996-35") (Ex. F).

11. The City staff had wanted to regulate radionuclides for health and safety reasons

before June 12. 1996, but understood that the City lacked authority to do so because of federal

preemption in that area. City Council Minutes. June 12, 1996 ("6/12/96 Minutes") at 19-20(Ex. G);

The packet includes an informational packet compiled for the city councilorsbefore the meetingplus any other
Items distributed at the meeting and given to the City Clerk or the stenographer. [d. at 17:13-20. (Materials distributed
at the meeting are also in the City's Minute Book as exhibits. [d. at 9-10.) Items distributed at the meetingare available
to the City Council.but there is no guarantee that every councilor sees every item. [d. at 14:11·14. 19:20-25. 20:10-13.
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City Dep. (Guerrerortiz) at 248:1-9.235:20-237:6 (Ex. C).

12. The City had been intensely focusing on INS in the weeks preceding June 12, 1996.

On May 14, 1996, alleging that INS had violated its discharge permit, the City issued an

adrninistrative order barringINS from discharging wastewater. See Admin. Compliance Order. May

1-+. 1996 (Ex. H). On May 29, 1996 the City Council authorized the City Attorney to intervene in

ongoing '.;~fED proceedings on whether INS's state-issued radioactive material license should be

renewed. The Council declared that the hearing was "intricately connected" to the City's

administrative action azainst fNS and that "the health and safety of the citizens of Santa Fe rnav be- - .
affected should the EnvironmentDepartment renew INS's license." City Council Resolution 1996-

31. May 29. 1996 C'Resolution 1996-3 J") (Ex. 1).

13. On approximately June 6, 1996, six days before Resolution 1996-35 was adopted,

City officials received information from CCNS that led the City to believe it could regulate

radioactive materials 'Without being preempted - as long as it purported to regulate for economic

reasons. See Letter from C. Balkany to P. Guerrerortiz, May 31, 1996 (Ex. J); Letter from M.

Maisch to H. Mcfadden, Nov. 9, 1993 (faxed to City June6. 1996) (Ex. K);City Dep. (Guerrerortiz)

at 242-43.

14. Accordingly, when the City adopted Resolution 1996-35 it deliberately couched its

regulatory goals in economic terms, to take advantage of its "recently discovered" exception to

federal preemptionof radionuclide regulation. See 6/12/96 Minutes at 20; City Dep. (Guerrerortiz)

at 248-51: see also Letter from P. Guerrerortiz to L. Lysne (CCNS). June 18,1996 (Ex. L).

E. The Absence ofContamjnation jn the POIW or its Byproducts

15. When the Ordinance was passed. the City had no evidence that its POTW was
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contaminatedwith radiation, City Dep. (Guerrerortiz) at 156-57,159:4-10, and in fact had not even

tested its POTW to find out. Id. at 159-60.

16. Whenthe Ordinance was passed, the City had not tested the sludge from its POTW

to determine if it was contaminated. ld. at 160: 15-23; see also Hearing Trans. at 57 (Ex. B).

17. The City has never found any radioactive contamination in its effluent, City Dep

(Guerrerortizi at 175:2-5. and itself believes that the effluent is safe. Ed. at 154: 11-15. At the time

the Ordinance \vas passed the City was using its effluent to irrigate soccer fields, golf courses and

polo grounds. and to provide water to towns downstream from Santa Fe. Ed. at 153-54.

18. The City still has no evidence for believing that its POTW. sludge or effluent is

contaminated. Id.: City's Resp. to IVS's First Set ofDocument Requests at 8 (Request No. 34).4

~RGUME~T

I. SU\t\tARY OF FEDERA.L PREEMPTION PRINCIPLES

A. Purposes and Effects

Under the Atomic Energy Act, state and local governments may only regulate radiation-

relatedactivities"for purposes other than protectionagainst radiationhazards." 42 U.S.C. § 2021(k)

(emphasisadded). The SupremeCourt has interpreted the Act as reserving to the federal government

absolute control of the field of nuclear health and safety. E.g., Pacific Gas & Electr. Co. \I. State

Energy Res. Conserv. & Dev. Comm'n,461 U.S. 190, 212 (l983).' "A local govemment may not

"Subject to and without waiving its objections. the City states that it has no documents concerning tests or
analyses conducted by. commissioned by or done on behalf of the City regarding levels of radioactivity in the City's
POTW byproducts or any interference with the City's POTW caused by radiation."

As I~S noted in its initial brief. under a narrow exception to the "federal monopoly" on nuclear power. the
..\lomIC Energy Act allows the NRC to delegate certain powers to states by fonnal agreement. 42 U.S.C. § 2021. In

(continued...)

8



establish itself as a second nuclear regulatory authority with safety requirements over and above

those of the NRC." Citizensfor an Orderly Energy Policy, Inc. v. County ofSuffolk, 604 F. Supp.

1084, 1094 (E.D.N.Y. 1985); see also INS Summ. Judg. Briefex 8-12 (discussion).

A local law is also preempted, regardless of purpose, if it "infringes upon" the NRC's

regulatory authority. As the Supreme Court explained in English v. General Electric Co, 496 U.S.

7~ (1990). Pacific Gas "did not suggest that a finding of safety motivation was necessary to place

J. state law within the preempted field.' Id. at 84 (emphasis in original). Accordingly, a local law

is preempted if it has a "direct and substantial effect" in the preempted field, even if it was not

passed for health and safety purposes. [d. at 85; see also Gade v, Nat 'ISolid Wastes Mgt. Ass 'n, 505

L'.S. 88. 105 (1992) ("[W]e have refused to rely solely on the legislature's professed purposes and

have looked as well to the effects of the law."). As one circuit court has noted, the "effects" aspect

of field preemption analysis. explained by the Supreme Court in English, is similar to conflict

preemption, in which the question is whether the local law frustrates federal purposes. State of

Xe vada v Watkins. 914 F.2d 1545, 1561 (9th Cir, 1990) ("[F]ield pre-emption maybe understood

as a species of conflict pre-emption"; preempting state legislative veto of waste site on that basis).

In sum. the radionuclide restrictions in the Ordinance are preempted if either of two things

are true: a) they were passed for health and safety purposes, or b) they have a direct and substantial

effect on the field of nuclear safety. As explained below, in this case both are true.

C..connnued)
1974 New Mexicoentered such an agreementand now may regulate radioactivematerials so long as iu regulations are
compatible WIth federal counterparts. See 39 Fed. Reg. 14743 (April 26, 1974) (agreement).
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B. An Additional Permissible Purpose Will Not Save Legislation With an
Impermissible Purpose

If one purpose of the Ordinance was protecting health and safety, it is irreievant whether the

City may have had other concerns. This is clear from the Atomic Energy Act itself: § 2021(k), titled

"State Regulation of Acti vities for Certain Purposes," says that states and ioca. agencies may only

"regulate activities for purposes other than protection against radiation hazards". the Act does not

say "in additlon to" protection against those hazards. To be truly preemptive a rederal law could be

interpreted in no other way. Iflocallegislatures could dodge preemption by s~:tng purposes beyond

preempted ones. they would dodge it at will by just mouthing the right words

We can no longer adhere to the aberrational doctrine ... that state law may frustrate
the operation of federal law as long as the state legislature in passing its law had
some purpose in mind other than one of frustration.... [S]uch a doctrine would
enable state legislatures to nullify nearly all unwanted federal legislation by simply
... articulating some state interest or policy - other than frustration of the federal
objective - that would be tangentially furthered by the proposed state law.

Pere: v. Campbell. 402 U.S. 637, 651-52 (1971).

The lesson ofPerez was applied by the Supreme Court in Gade, in which the Supreme Court

held that an Illinois law was preempted by the Occupational Safety and Health Act ("OSH Act")

because, while it had a "public safety" as well as "occupational safety" purpose. the OSH Act did

not "lose its preemptive force" just because "the state legislature articulate]c:: a purpose other than

(or in addition to) workplace health and safety," which was the preempted fieic. (jade, 505 U.S. at

105. That is. the law did not avoid preemption simply because it had purposes besides the one

reserved by the federal government,

Gade is hardly a derelict in the law. Several district courts have reiiec or. the principle set

forth in Gade and Perez in finding local smoking ordinances preempted by tne Federal Cigarette

10



Labeling and Advertising Act C'FCLAA"), which prohibits local regulation "based on smoking and

health:' See, e.g., Rockwoodv, City 0/Burlington, 21 F. Supp.2d 411. 418 (D. Vt. 1998) ("[A] state

law with more than one purpose would be preempted if one of the purposes interfered with the

federal regulatory scheme."); Chiglo \'. City of Preston. 909 F. Supp. 675.677.78 (D. Minn. 1995)

("merely having one permissible goal cannot remedy a statute that has at its basis" a goal that is

preempted)."

Gade has also been recognized as authoritatively by the Tenth Circuit and other circuit and

district courts. In a RCR.A. preemption case. Blue Circle Cement. Inc. v BoardofCountyComm "5.

27 F.3d 1499 (\ Oth Cir. 1994), the Tenth Circuit quoted Gade for general preemption principles and

then discussed its holding that the mere presence of a permissible legislative purpose is not enough

to save a law from preemption. Id. at 1504-05. 1509 (citing Perezv. Campbell, 402 U.S. at 651-52).

The court construed Gade as ultimately requiring an objective review of a law's effect in the

preempted field, rather than deference to a legislature's articulated purposes. [d. at 1508-09;7 see

" In its first brief (at 19) INS also discussed in this regard Fed'n ofAdvertising lndustr. Reps., Inc. v. City of
Chicogo, 12 F. Supp.2d 844 (N.D. Ill. 1998). That decision has been reversed, see 1999 \VI. 682015 (7th Cir. Sept. I,
1999), although the Seventh Circuit's reasoning is inapplicable here. The Court found dispositive legislative history to
the FCLAA indicating Congress's intent to preserve for states and localities the right to regulate in "traditional areas of
local concern." 1999 WL at a4_5. Unlike the FCLAA. the Atomic Energy Act has no such legislative history and
explicitly reserves health and safety regulation to the NRC. 42 U.S.C. § 2021. Nuclear power is not "a traditional area
of local concern." It began as a federal monopoly. later adjusted to give swes some regulatory control, Because of the
highly technical aspects of radioactive materials. however. the NRC retains health and safety authority as a means of
promoting uniformity and accuracy in regulations based on those objectives. See, e.g.. County a/Suffolk v. Long Island
LIghtingCo.• 728 F.2d 52, 60 (2d Cir.1984).

Other courts in the Tenth Circuit have cited Gade for a variety of preemption-related propositions, See. e.g..
UnuedStates v Vasquez-Alvarez, 1999 WL 292293. a3 (lOth Cir. May 11. 1999) (on construing statutes as expressly
preemptive); Rosene & Assoc.. Inc. v Kansas Munic. Gas Agency, 1999 WL 212078, a8 (10th Cir. April 13. 1999) (on
conflict preemption); Meyers v. Board 0/Educ.. 905 F. Supp. 1544. 1563 (D. Utah 1995) (quoting Gade on analyses
for federal preemption). The New Mexico Court of Appeals has also cited Gad« for the same proposition INS invokes
here. See Kennedy \I DexterConsolo Schis.•955 P.2d 693. 715 (N.M. Ct. App. 1998) (observing that the "state cannot
avoid federal preemption by the way in which it articulates the purposes of state law").
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also Vango Media. Inc. v. CityofNew York, 34 F.3d 68, 73 (2d Cir. 1994) (city's economic concern

could not save from preemption ordinance concerned with smoking and health); Phillips v. Gen.

Electr Co.. 881 F.Supp. 1553, 1557 (M.D. Ala. 1995)(legislature could not avoid preemptionby

showing a proper purpose; law at issue preserved because within OSHA safe harbor).

II. THE ORDI~ANCE IS PREEMPTED BECAUSE ITS LANGUAGE A."lD
LEGISLATIVE HISTORY OVERWHELMINGLY DE:vtONSTRATE A HEALTH
A~D SAFETY PURPOSE

First and foremost. the Ordinance itself professes the City's health and safety objective in

the "General SewerUse Requirements" section that contains the radionuclide discharge provisions.

That section states four purposes, two of which invoke health and safety: its provisions are needed

"to protect the public health and environment" and "to protect the health and safety of wastewater

personnel." Ordinance § 22-9.2(A).8 The words used by the legislature are the best evidence of its

intent. Perry v. Commerce Loan Co., 383 U.S. 392, 400 (1966) ("There is, of course, no more

persuasive evidence of the purposeof a statute than the words by which the legislature undertook

to give expression to its wishes."); Inre Rodman, 792 F.2d 125, 128 (lOth Cir. 1986)(citingPerry).

The Ordinance's legislative history confirms that it was driven by concerns over health and

safety. See United Stares v. Wicklund. 114 F.3d 151. 154 (lOth Cir. 1997) (court may review

legislative history to confirm statutory meaning even wherenot ambiguous). 'That legislative history

consists of the relevant portion of the minutes of the February 12, 1997 City Council meeting at

The next largersubsection. moreover. purports to "protect city personnel ... as well as to protect the general
public." Id. § 22-9.I(A)(4). The City claimsthat certain of theseobjectives were in the Ordinancebefore it was revised
to include radionuc!ide regulations. but the point is irrelevant; all it shows is that the City previously regulated
wastewater for health and safetypurposes.and now has added radionuclidesto the list of elements regulated for those
purposes. There is nojustification for not taking the Ordinance as it was approved. in fmal form. by the City Council.
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which the Ordinance was passed." Although the Ordinance replaced the entire pre-existing sewer

code, the radionuclide discharge provisions dominated the discussion: over 60 of the 83 pages of

minutes focus on them. And as fNS explained above, this discussion was nearly entirely about

health and safety fears. Six of the eight councilors and nine of the ten citizen proponents of the

restrictions explicitly articulated health and safety reasons for the Ordinance's radionuclide

provisions. In contrast, only one city councilor voiced economic concerns but never mentioned

health and safety - Patti Bushee, who sponsored the resolution allowing Mr. Guerrerortiz to draft

radionuclide regulations in the first place. 2/12/97 Minutes at 102 (Ex. A to INS Reply); Resolution

1996-35(Ex. F).ro Thisevidence resoundingly confirmsthe plain meaning of the Ordinance's terms.

See Brock v. Pierce County, 476 U.S. 253. 263 (1986) (statements of legislators not controlling, but

"provide evidence of ... intent" if contemporaneousand consistent with statutory language)."

III. THE ORDINANCE DIRECfLY Ai'\TD SUBSTANfIALLY AFFECTS THE FIELD OF
~UCLEAR SAFETY, AND SO IS PREEMPTED ON THAT BASIS AS WELL

Given their direct effect on the field of nuclear safety, the discharge provisions in the

Ordinance would be preempted even if they had llQ1 been passed for health and safety purposes.

English, 496 U.S. at 84·85; see a/so Gade, 505 U.S. at 105. The Ordinance goes so far as to

The minutes are the only legislative record because they are the only record oftegislative deliberations the City
is required - by law - to maintain: New Mextco law requires the City Counci! to keep minutes of its meetings and
to formally approve them. N.M. STAT. ANN. § 10·15-I(G) (open meeting law requirements); City Dep. (Vigil) at 24.
The minutes are then preserved in the City'S files.

10 The only remaining city councilor. Councilor Montano. expressed neither economic or health and safety
concerns. instead choosing to defer to Mr. Guerrercrtiz's judgment as to whether the radionuclide provisions were
needed. [d. at 104.

II In light of the city council minutes the Ordinance could be preempted even if it said absolutely nothing about
health and safety. See. e.g., Rockwood. 21 F. Supp.2d at 417·18 (ordinance preempted because offocus on health issues
at CIty council meeting. despite absence of similar language in either city resolution or law itself); GreaterN.Y. Metro.
Food Council v Guiliani, 1998 WL 879721, -4·6 (S.D.N.Y. Dec. 16. 1998)(ordinance. which did not discuss health
concerns. preempted because legislative history showed that city council was "primarily concerned with health risks").
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expressly target entities operating under licenses awarded by the NRC (or the state under agreement

with the NRC). See § 22·9.2(D)(13) (prohibiting discharges from industrial users handling

radioactive materials "under license from the Nuclear Regulatory Commission or the state" unless

the discharges meet enumerated criteria) (Ex. A). In other words, the Ordinance Q.O.ll: targets entities

that have already been permitted to discharge by the federal and state authorities in charge of

radiological health and safety. The effect of the radionuclide provisions, in short. are felt Q.Iili: in the

preempted field.

The Ordinance, moreover, cross-references the NRC's regulations for radiation protection.

See § ~2·9.2(D){13){a)(iii» (basing limits on 10 C.F.R. pt. 20). The Ordinance then imposes

discharge limits 50 times as stringent as the federal limits it identifies, id., and thereby bars

radioactive discharges specifically approved by the federal government. The City could hardly have

drafted an Ordinance that focuses more "directly, substantially, and specifically" on nuclear health

and safety. See Gade, 505 U.S. at 107 (law preempted where it "directly, substantially, and

specifically" regulated within forbidden field). This laser-like focus on the forbidden field illustrates

the difference between this case and cases such as English, where the Court found that a "generally

applicable" state tort cause of action was not preempted. English, 496 U.S. at 84..

The City imposed these incompatible discharge limits even though the NRC requires even

duly authorized Agreement States to adopt only discharge limits that are "essentially identical" to

the NRC's. NRC Statement of Principles & Policyfor Agreement State Program, 62 Fed. Reg.

46517. 46524 (Sept. 3, 1997). Anything else is not "compatible" with the NRC's radiological

program and defeats the goal of an"orderly panern in the regulation of (radioactive] material on a

nationwide basis." 62 Fed. Reg. at 46523·24 (compatibility "fundamental" to program); see 42
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U.S.c. § 2021(d)(2).

The City misconceives the "effect" aspect of the preemption inquiry. It ignores the

Ordinance's undeniable impact on the field and focuses instead on whether rNS is still able to

discharge under the Ordinance's restriction. Hearing Trans. a: 51-52. As a matter of fact. INS

cannot discharge under them. Fuller Affid. ~ 9. But it is the effect on the lliM, not on fNS. that

causes the Ordinance to be preempted. See English, 496 U.S. a: 84-85.

IV. THE FACTS UNCOVERED IN DISCOVERY BEUE THE CITY'S PROFESSED
"ECONOMIC" RATIONALES FOR THE ORDI!'\A!'CE

A. The Cit\"s Economic Justification for the Ordinance

The City' "economic purpose" argument is somewhat fiuic In its initial opposition the City

argued that the Ordinance was "concerned with interference to the POTW." City Opp. at 11; meant

to protect the City' s economic interest in its sludge byproducts, id. at 12; and meant "to address the

City'S concern for the viability of its POTW and the potential for costly remediation." [d. at 20. The

City's opposition was supported by an affidavit from Mr. Guerrerortiz, see Affidavit of Patricio

Guerrerortiz ("Guerrerortiz Affid.") (Ex. C to that briet), which identified similar "concerns";

avoiding remediation costs, id. ~~ 16-22; preventing "interference" with the POTW, id.~ 25; and the

potential impact of radioactive contamination on "the beneficial reuse of its sludge and treated

effluent." [d. ~ 27. Mr. Guerrerortiz has also testified that mos: of the research he did in drafting

the Ordinance concerned the beneficial reuse ofPOTW products. Cit)' Dep. (Guerrerortiz) at 46-47.

At the May 28 hearing, however, the City focused only on the "remediation" concern, arguing that

the Ordinance was primarily motivated by the fear that, if the PO~' became contaminated, the NRC

might force the City - like it allegedly forced the Northeast Ohio Regional Sewer District - to
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incur substantial costs remediating the site.'!

As fNS has explained, given the undisputable evidence of a health and safety purpose, the

Ordinance is preempted regardless of whether any of these economic purposes were genuine. That

is. the sincerity of the City's economic concerns is not material. But it is telling that each of them

collapses under the scrutiny discovery has allowed. With respect to "remediation costs:' there is no

indication that the City Council was even aware of this concern when the Ordinance was passed.

With respect to the City's economic interest in its byproducts, it is actually a health and safety

rationale. There is also evidence it was devised to avoid preemption by manipulating the legislati ve

record. and in any event it was disingenuous because there is no evidence of contamination and the

City did not bother to get professional input on the issue when it drafted the regulations.

B. Neither the Language nor the Legislanve History of the Ordinance Indicate
Concern About Remediation Costs

None of the four purposes stated in the section containing the radionuclide provisions

("General Sewer Use Requirements"), § 22-9.2(A), even remotely reflects a concern with avoiding

remediation costs. The only purpose articulated in the next larger section, "Industrial Pretreatment

Regulations and Procedures," that could possibly espouse this concern speaks to "protect[ing] the

city's economic interests in its wastewater treatment system," But this provision more likely refers

not to remediation costs, but to the City's alleged purpose of preventing "interference" with the

functioning of its POTW, as reflected in Mr. Guerrerortiz's theory that radio nuclides can harm "the

12 See. e.g., Hearing Trans. at 3S ("COURT: What are you worrying about? Why are you putting it on the soccer
fields and the golf courses then? MS. CASEY: Actually, our worry is not so much about that Our worry is about what
happens in our treatment plant and in our sludge."); see a/so id. at 29 ("We must reasonably regulate these materials
[0 protect the viability of our POTW from contamination."), 32 ("Our concern is contamination. Our concern is having
the plant shut down."), 34 ("[T]he NRC could come along, just like they did in Ohio, and determine that we are
contaminated, and we are a nuclear waste site and we have to remediate.").
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cellular structure of the desirable microorganisms which the POTW uses to remove organic matter

from the sewage." and cause "bypass or interference - disruptions,which are prohibited by EPA' s

pre-treatment regulations," Guerrerortiz Affid. ~ 25. 13 In any event, this language says nothing

about protecting the public fisc from the costs of a federally-ordered clean up, the City's post hoc

j usti fication.

Even if the Ordinance language was ambiguous. there is not the slightest indication in the

legislative history that the City Council was concerned with potential remediation costs. There is

no mention of remediation costs by any city councilor at the June 12, 1996 or February 12. 1997

meetings. See 6//2/96 Minutes (Ex. G); 2/12/97 Minutes (Ex. A to INS Reply). Nor was this

concerned mentioned in Resolution 1996-35, the resolution authorizing City staff to draft the

radionuclide restrictions. See Ex. F. Nor does anything in the packet of materials for the February

12 meeting mention the issue. In short, to the people who voted on the Ordinance - and whose

understanding matters - remediation costs was not a concern.

TIlls evidentiary deficit did not stop the City, however, from submitting Mr. Guerrerortiz's

affidavit to try and show that the Ordinance was driven by concern over "remediation costs." The

affidavit relies almost completely on the GAO's 1994 report referring to the issue. See City Dep.

(Guerrerortiz) at 166:1-5 (descriptions of events at other POTWs came from report), 168:15-24

(paragraph copied nearly verbatim from report), 169-70 (affidavit has no information post-1994

because report issued in that year). While Mr. Guerrerortiz himself had the GAO report before the

Ordinance was passed, id. at 41:15-18, the City Council did not. He admitted that even he himself

I] At his depositionGuerrerortiz,who has no background in health physics. admitted that thisnotion was his own
personal theory, unencumbered by science or learning. City Dep. (Guerrel'ol'tiz) at 188-89.
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did not know some of the information in his affidavit until WI the Ordinance was passed. See id.

at 170-71,31-32 (discussing Kiski Valley POTV/). In short, Mr. Guerrerortiz's affidavit is nothing

but a post hoc fabrication, unsupported by what the Council was actually thinking when it enacted

this law. See e g . .vit. Graham Red Squrl. v. Madigan, 954 F.2d 1441, 1456-57 (9th Cir. 1992)

(evidence of legislative intent from after law was passed could not overcome conclusions from

contemporaneous legislative history); Peckham v. Gem State Mutual of Omaha, 964 F.2d 1043.

1049-50 (lOth Cir. 1992)(giving no weight to congressional committee interpretation from after law

was passed).l~

C. The Re-Vse Rationale Is At Bottom a Health aDd Safety Rationale

As for byproduct "reuse" or "marketing," this concern is at bottom a health and safety

concern. Radionuc1ides affect "reuse" because reusing highly radioactive effluent or sludge could

endanger those in proximity to it, and it affects "marketability" because no one will buy these

products if they are dangerously radioactive. The City admits this. To Mr. Guerrerortiz "the

unknown potential for radioactive contamination"could create problems"from the point of view of

public perceptionof the dangers of effluent reuse." GuerrerortizAffid.~ 28; City Dep. (Guerrerortiz)

at 172-73.IS Councilor Bushee, when asked what she knew about the effect of radionuclides on

reuse, said that the fears of local soccer moms for the safety of childrenplaying in the fields "would

also be inhibitingus from selling and reusing our resources." City Dep. (Bushee) at 28:1-12, 19-20

" TheCity's reliance on Mr. Guerrerortiz's affidavit resembles the position it took in moving to compel discovery
regarding rNS's other facilities, even where nothing indicated the City Council had accessto such information when
It passed the Ordinance. Bothpositions fundamentally misconceive the notion oflegislative purpose.

:\ "Q: They are afraid of contaminated water? A: Yes. they are afraidof contaminated waterand they may be
afraid of anything that may even sound radioactive." [d. at 173:4-7.
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(portions at Ex. M). In tum, at the June 12, 1996 meeting where the City decided to regulate

radionuclides. a councilor told of his constituents' fears that the City's wastewater wasn't "safe to

use." 6,: :'96 Minutes at 28 (Ex. G); see also City's Resp. to INS's First Set of Requests for

Admissions at 3 (Request No. 9).\6

The City cannot conceal health and safety concerns by masking them in economic terms,

"It is 2 .ruisrn that almost all matters touching on matters of public concern have an associated

economic impact on society. But such economic concern does not displace a local government's

primary interest - whether it be public safety, the common good, or in this case public health."

Vango .\fedia. Inc v, CityofNew York, 34 F.3d 68, 73 (2d Cir. 1994) (holding ordinance preempted

beca..use actually based on smoking and health concerns)."

D. The City's Purported Re-Use Rationale Reflects Conscious Manipulation of the
Legislative Record in Order to Avoid Preemption

Tie City asserted economic objectives for the Ordinance because it knew that otherwise its

true purpose would render the Ordinance preempted. In March 1996 CCNS, warning that

radioriuciide discharges "are dangerous to the public health" and "pose an unacceptably high

:. ..::]he City admitsthat a potentialpurchaserof POTWbyproducts may perceive byproduets contaminated with
radionuciices to be •unhealthy or unsafe: and that this perception wouldhavean economic impact on the City's ability
to dispose of, market or reuse its sludge byproducts," '

~,e City cannot even show a good faith effort to sell its POTWproducts. At the February 12, 1997 meeting
Guerreroraztold the Council that the Ordinance"would protect our ability to sell our water." 2112/97 Minutesat 41.
Two years later the City is still "currently examining its ability to reclaim and market its sludge byproduct."
Guerrerorti: Affid. , 29. In May 1999,Guerrercrtiz agreed that efforts to reuse or reclaim sludge "were still in the
planning stages,"City Dep. (GueI7erortiz) at 142-43.even though the City apparently had broached the issue with the
Forest Service and the Santo Domingo Reservation in the early 199Os. ld. at 139-40. Nor has anyone ever told the City
that the~ would not purchase its POTWproducts because of radiation concerns. See City's Rap. to INS's FirstSet of
Requests ':0- Admissions at 5 (Request No. 18)("[T}he City admitsthat no person or entity has expressly indicatedthat
they woui; decline to purchase POTW byproducts from the City solely based on a fear that the byproducts had been
contarmnated by radioactive materials.").
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increase in risk of cancer mortality," urged the City Council to regulate them in the sewer code it

was then revising. Letter from C. Balkany to Councilor C. Moore. March 23, 1996(Ex. N). CCNS

noted that it would be telling its "6000 person mailing list" of the radionuclide "problems" in the

City's sewer system. and that CCNS members would be attending City Council meetings.

But the City, while pursuing INS on other fronts. made no move to regulate radionuclides

because it believed any effort to do so for health and safety reasons would be preempted. See

6/12/96 Minutes at 19; City Dep. (Guerrerortiz) at 235:20·:3i:6. On May 14, 1996 the City shut

down INS by administrative order. claiming that at some time in the past or future INS had or would

discharge sludge to the sewer system. Ex. H (administrative order). Two weeks later the City tried

to intervene in state proceedings on renewing INS's radioactive materials license. When it resolved

to do so. the City declared that "[tjhe health and safety of the citizens of Santa Fe may be affected

should the Environment Department renew INS's license." Resolution 1996-31 (Ex. I).

On May 31, 1996, however, CCNS suggested that the City might avoid preemption by

regulating for economic - as opposed to health and safety - reasons. Letter from C. Balkany to

P. Guerrerortiz, May 31,1996 (Ex. 1); 6/12/96 Minutes at 19-20 (Ex. G). A week later CCNS

forwarded to the City the now-infamous "Laramie letter." in which an NRC attorney informed the

City Attorney of Laramie, Wyoming that the Atomic Energy Act only preempted local laws

motivated by nuclear health and safety. See City Dep. (Gucrrerortiz) at 242-43; Letter from M.

Malsch to H. McFadden, Nov. 9, 1993 (Ex. K). His "recent discovery" in hand. Mr. Guerrerortiz

went to the City Council and the effort proceeded. He was frank about his intent, He told the City

Council that "up until very recently we were not aware of tnis extension (sic] to the preemption by

the federal government.... With this recent discovery. if you want to call it, we are looking at a
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possibility, and that's why the resolution was wordedthe way it is." 6/12/96 Minutes at 19-20; City

Dep. (Guerrerortiz) at 247-51; see also Resolution 1996-35 (Ex. F). He later told CCNS:

At this point, the list of local limits in our code does not include any radioactive
materials. This is also the case for the ... vast majority (if not all) of municipalities
around the country. Presumably, this is the result of the federal government's
preemption of local government involvement in the regulation of any radionuclides.
In Qther words. most local government officials think that since the federal
gQvernment has resen'ed fQr itself the duty Qf regulatini radiQouclides. lQcal
gQvernments cannQt dQ anything else to prQtect the health and safety of the public
from the potential effects of this type of compounds [sic],

HQwever. we recently fQund Qut that there are SQme exceptions to this
preemptive power Qfthe federal iQvemment. and we are preparing tQ exercise our
QptiQns under these exceptiQns. As you may know, the Council has instructed the
city staff to propose revisions to the city code that 'Will make it possible tQ regulate
specific man-made radio isotopes,

See Ex. L (Letter QfJune 18, 1996 to L. Lysne of CCNS; emphasis added).

Thus Guerrerortiz(and other City officials) understood the need to emphasize the economic

aspectsof the Ordinance. Ultimately, however, he could not script the concerns the City's elected

officials would express - and whose intentions are the only ones that are relevant. Accordingly,

at the February 12, 1997 City Council meeting at which the Ordinance was passed, the majority of

the City Councilorsgave freevoice to the worriesMr. Guerrerortizand others had tried to obscure."

" At the meeting Guerrerortiz also apparently misled the City Council. AlthOUgh he and City Attorney Sherry
Tippett repeatedly referred to the Laramie Letter as the source of the City's authority to regulate radionuclides, 2//2/97
Minutes at 45-49, 89-90, they failed to infonn the Council that, as reported in the GAOReport, Laramie itselfdidn't
follow the NRC's advice because it was "too vague." See GAO Report, May 19;4, at App.III (App. III is at Ex. B to
I,'./S Reply). In addition, when asked by the Council if othercities have regulated radionuclides, Mr. Guerrerortiz cited
Albuquerque as having "a regulation more suict than ours," but didn't mention that that city does not enforce its
ordinance. Id: at 97. Nor did he mention thatthe Albuquerque City Attorney's Office. which feared litigation "cost(ing)
hundreds of thousands of dollars" and "a potential appeal to the U.S. Supreme Court," was "finnly convinced" that
"localgovernment is prohibited from regulating radioactive discharges intothe sewersystem by the doctrine of federal
preemption," See City of Albuquerque Legal Dept, Memorandum. May 12, 1993 (Ex. 0).

The NRC has since warned the Citythat the"Laramie letter""does not containany explicitapproval of particular
actions by theCity.... [It] simply provides an explanation of the legalprinciples of preemption in thecontextof the
Atomic Energy Act(AEA) of 1954.as amended." Letterfrom P, Lohaus to P. Guerrerortiz, March 26, 1997 (Ex. P),

(continued...)
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E. The Sincerity of the City's Economic Purposes is Belied By the Fact th~t it
Enacted the Ordinance Without (1) Any Basis for Believing its POTW was
Contaminated or (2) the Benefit of Any Technical Expertise

The sheer absence of any actual problems in the City's byproducts or sewage plant further

confirms that the City latched onto "economic interests" in its POTW and "potential options for ...

reuse, marketing, reclamation or disposal" to avoid preemption. As of February 12. 1997 the City

had no evidence its POTW was contaminated with radiation, City Dep. (Guerrerortiz) at 159:4-10.

nor had it bothered to test its POTW for to find out. [d. at 159-60. The City also had not tested its

sludze for contamination. id. at 160:15-23, and it was using its effluent to irrigate soccer fields. golf

courses. the polo grounds, and to provide water to towns downstream from Santa Fe. [d. at 153-54.

As of today. the City has yet to find any contamination in its effluent, id. at 175:2-5; believes its

effluent is safe. id. at 154:11-15; and - sti11- uses the effluent to irrigate fields and provide water

downstream. ld. at 153-54.

Nor did the City care to secure reliable technical expertise for its efforts. A City engineer

urged retaining technical experts as early as April 9, 1996, Memorandum from B. Landin to Mayor

Jaramillo. April 9, 1996 (Ex. Q), but the City never did so. City Dep. (Guerrerortiz) at 92-93. The

only technical advice sought by the City was from a person suggested - unsolicited - by CCNS,

id. at 24:18-23, at a time when the City knew that CCNS strongly advocated restricting radionuclide

discharges. ld. at 215:14-17 (discussing Bernd Franke). The City, however, "didn't do any in-depth

investigation" of Mr. Franke's credentials, id. at 213:4-8, and could not recallieaming anything

about him beyond what he told Mr. Guerrerortiz on the telephone. [d. at 218: 18-22; see also id. at

:. (.. continued)
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214:8-11. Finally, the City did not get Mr. Franke's input until early February 1997 - after the

radionuclide provisions had been drafted and first submitted to the City Council. Id. at 25-26.

The City received no other formal advice on whether or how to regulate radionuclides

because. despite forming a task force on the issue, it passed the Ordinance before the group could

meet. See id. at 89:15-25 (task force to assist in drafting), 112 (task force did not meet before bill

submitted). The task force, like INS, fell victim to the City's growing impatience with federal

regulatory efforts. Id. at 202: 17-22 ("we cannot wait a hundred years before they complete every

report and every study"). ~81·82 ('There was a point where something had to get started.... (I]f

we waited for the \'RC to make a decision, today we would not have an ordinance."). The task force

has never met. Id. at 119.

V. THE CITY HAS NO INDEPENDENT AUTHORITY TO REGULATE
RADIO~UCLmES,AND THERE IS NO REGULATORY VACUUM REQUIRING
THAT IT DO SO

A. The CiN has no Le&al Authority Allowin& jt to Re&ylate Radionuclides

NMED is the state agency expressly authorized to regulate radioactive materials pursuant to

New Mexico's status as an Agreement State, e.g., N.M. ANN. § 74-3-1 et seq. (Radiation Protection

Act), and it has made clear that the City's own efforts in that area are not authorized by state law.

See NMED's Brief Amicus Curiae, May 26, 1999 ("[nbe City's ordinance impedes NMED's

mandated responsibility for state-wide regulation of radioactive materials[.]"). New Mexico law

(e.g., the municipal code) bestows on the City no authority to regulate radiation. With regard to the

City's "police powers," at the time it passed the Ordinance the City was not even a home-rule

municipality. and any inherent authority it may have cannot trump express state regulation anymore

than it can trump the NRC. Nuclear power is D.Q1 a traditional bastion of local control; it is the
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traditional province of the federal government. See Pacific Gas, 461 U.S. at 206-08 (describing

initial "federal moncpoly"); Illinois v. Kerr-Me/lee Chern. Corp., 677 F.2d 571,579 n.15 (7th Cir.

1982) (in nuclear field, traditional federal/state relationship is reversed).

On the federal level, the Clean Water Act, 33 U.S.c. § 1251 et seq. ("CWA") gives the City

no independent power to regulate the discharge of materials governed by the Atomic Energy Act.

This has been clear since Train v. Colorado Publ. Int. Group. 426 U.S. 1 (1976), in which the Court

ruled that the term "pollutant," as defined in the CWA, does not include radioactive materials

regulated by the NRC. 19 Accordingly, EPA's authority under the CWA to regulate - on any basis

- the effluent from individual sources of waste does not extend to NRC-regulated materials." See

also Waste Action Project v. Dawn Mining Corp., 137 F.3d 1426,1429 (9th Cir. 1998); INS Reply

at 5. Waste Action Project involved the contamination of groundwater by an individual source of

uranium mill tailings, a radioactive material regulated by the NRC. Following Train, the court ruled

that these materials are not "pollutants" under the CWA and are thus beyond EPA's regulatory

power. Id.

19 The Train decision addressed the definition of "pollutant" in the CWAitself, and so appliesto all references
to the term in the statute and regulations promulgated under it. The EPAamended its regulations at 40 C.F.R. § 122.2
(NPDES Program definitions) to reflect Train, but failed to amend the defmition applicable to General Pretreatment
Regulations (40 C.F.R. § 401.11(0). Despite this editorial inconsistency, the Train court's interpretation of the tenn
in the statute must control, since all EPA regulations on the subjectgrow from the regulatory authoritygiven by the
CWA.

20 Under Congress' 1973 reorganization, EPA has the authority to establish generally applicable radiation
standards limiting the total amountof radiation in the ieoeral environment. However, the NRC retainsresponsibility
for the implementation and enforcement of those standards through its licensing authority:

EPAwas to set generally applicable radiation standards, limiting the total amountof pennissible radiation in
theenvironment from majorcategories of sources. while theAEC(nowNRC] wasto prescribe the limitations
appljcable to discharies of licensed materials from panjcular sources which contribute tothe total.

Tram, 426 U.S. at 24, n.20(emphasis added). This is exactly what the Ordinance does - it limitsdischarges of NRC­
licensed material from a particular source, and does that by identifying NRC's own regulations and alteringthem.
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Thus the City's obligation under the CWA to prevent "interference" with the operation of

its POTW cannotjustify regulating radionuclide discharges. This accounts for why EPA does not

include radionuclides in its own sludge regulations or authorizethe City to so regulate in its NPDES

permit. Sec ,,?DES PermitNo.~M0022292. Part III (November 1988). It is also why EPA warned

the City {V.·C months after the Ordinance was passed that "[t]his is an area over which EPA has no
,

authority," See Letter fromL. Bohrne to P. Guerrerortiz, April24, 1997 (Ex. B to INS's Complaint).

The City acknowledges that it sets pretreatment standards as required by EPA and subject to EPA

approval. Its authority to regulate discharges to the POTW is grounded in EPA authority, and EPA

does not reg'.1: ate dischargeof NRC licensed materials. The City cannot nowargue that its authority

is broader than that enjoyed by the EPA, i.e.. that it extends to the regulation of radionuclide

discharges licensed under the Atomic Energy Act, because that outcome would tum the NPDES

regulatory scheme on its head (and flatly ignore the holding in Train).

B. There is no "Regulatory Vacuum": the NRC has Specifically Addressed and
Resolved the Precise POT\\' Contamination Issue on which the City now Relies

At the ~1ay 28 hearing the City declared that "if the NRC comes along and says, POTWs.

this is how much you can have in your sludge. this is how much you can have in your POTW, ...

and this is going to take care of your contamination concerns, we are out of there." Hearing Trans.

at 45 (Ex. B). The NRC has done exactly this. in 1991 the NRC announced revised discharge

regulations intendedto prevent reconcentration of radionuclides in POTWs. See NRCStandards/or

Protection Against Radiation (Final Rulemaking), 56 Fed. Reg. 23360~ 23381 (May 21, 1991) (Ex.

R): City Dep iGuerreroniz) at 198:21-24. This effort was the culminationof ten years of study and

over 800 sets 0: commentary from interested publicand privateentities. [d. at 23360-63 (describing



review of proposed revisions to 10 C.F.R. pt. 20). Explaining the new regulations (10 C.F.R.

§ 20.2003 & App. B Table III), the NRC stated:

[Insoluble radioactive] materials may accumulate in the sewer system, in the sewer
treatment plants, and in the sewersludge. . .. [This] is nQ IQnier permitted because
~tential recoocentration of these materials in the sanitarY sewersystem. sewaie
treatment plants. and sewa~e slud~e. . .. In view Qf past cQntaminatiQn incidents
(involvin~ cobalt-6Q and americjum-24}) and the reduction in the dose limit fQr
members of the public. the CQmmission believes that continuatiQn Qf the hiiher
ljmits js no lonier desirable.

56 Fed. Reg. at 23381 (emphasis added). The revised regulations also took into accountdischarge

of radionuclides by multiple users to a single POTW. Id.

In 1994 these regulations took effect. SeeNRCInformation Notice 94-07, Jan.28, 1994(new

limits effective January I, 1994, and intended "to help preventfurther reconcentration incidentsat

public sewage treatment facilities"). Since then the NRC has found no noteworthy reconcentrations

of radionuclides in any POTW, but it continues to study the issue. See Joint NRC/EPA Sewage

Sludge Radiological Survey: Survey Design and Test Site Results, August 1999 (noting that "neither

the NRC nor the Agreement States have seen further problems associated with POTW

reconcentration of radioactive materials sinceNRC's regulations were revised in 1991[.]'') (portions

at Ex. 5);21 see also City Dep. (Guerrerortiz) at 205-06 (City was unaware of any POTW

contamination incidents since NRC regulations implemented in 1994).

The risksinherent in radioactive discharges are the NRC's to deal with. and it has actedon

that basis. There is no "regulatory vacuum"; the regulatory schemejust doesn't include the City.

The proper, federal regulatory process has worked, if not with the speed. and force deemed

:1 The survey will review 300 POTWs to determine if, despite the 1994 revisions. the radionuclide
reconcentration issuerequires further regulation. If it does the federal government will act accordingly. [d. at 3.
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appropriate by the radiological gurus at the City and CCNS. City Dep. (Guerrerortiz) at 202:12.22,

281·82. The City's impatience and presumption. however, do not justify its own preemption of

federal authority:

CONCLUSION

For the foregoing reasonsand those presentedin INS's initialbriefing, the Court should grant

lNS's Motion for Partial Summary Judgment on Grounds of Federal Field Preemption (Count I).

Respectfully submitted.

INTERSTATE NUCLEAR SERVICES CORP.,

by its attorneys,

KELEHER & McLEOD, P.A.

By: _

Charles A. Pharris
Gary 1. Van Luchene
201 Third Street, N.W.
Albuquerque, NM 87103
505·346·4646

Dated: October 15, 1999
DOC51\\661991.11

.- ";
',-

GOODWIN, PROCfER & HOAR LLP

By: -=- _
Gregory A. Bibler
James C. Rehnquist
Andrew E. Lelling
Exchange Place
Boston, MA 02109
617-570-1000

CDmtQA1'J OlSDiVICI
t bereby oently th.., .. true OOP1 of
the IJ:loVe document W'U II1'9'IC1 upon the
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ConcernedCitizens for /Vue/earSilfefy

CCNS
• Fe •

\ larch ~3rd. 1996

The Hon. Cristopher D. Moore
City Council Member
The City of Santa Fe
P.O. Box 909
Santa Fe, New Mexico 8750..+

Dear Councilor Moore,

Concerned Citizens for Nuclear Safety (CCNS) is very concerned
that no City of Santa Fe ordinance currently contains any regulation or
prohibition of the discharge of radionuclides into the City sewage system.
CeNS research indicates that the levels of discharge which are possible in
the absence of limitation by the City are dangerous to the public health,
pose an unacceptably high increase in risk of cancer mortality, and are
zreatlv in excess of the levels which the U.S. Environmental Protection- .
Agency uses to justify preventative or protective action. The City's failure
to regulate these discharges exposes City workers at the treatment plant to
radioactivity contamination, and may result in legal liability by the City.

I have studied in detail the report of the Radioactive Waste Discharge
Policy Study Group, Radioactive Discharges to the City of Albuquerque
Wastewater System. That study group, too, is concerned about the dangers
posed by radionuclide discharges into its city owned treatment system.

CCNS sees no need to continue permitting non-essential activities
which create this permanent type of dangerous waste, posing severe
economic ramifications for the City and for property owners. We see no
value in exposing the City to liability for problems from our downstream
neighbors. We endorse an ordinance which prohibits all radionuclide
discharge other than patient excreta, with a time period for hospital and
physician dischargers to voluntarily limit their discharges pending review of
regulatory prohibition of their discharges as well.

107 Cienega Santa Fe • New Mexico • S7SC1 • USA (505) 986-1973



Since the City waste water treatment ordinance is currently
undergoing a revision, this seems to the appropriate time to remedy this gap
in City licensing. \Ve urge you to consider this problem, and to direct the
Public Utilities Director, Patricio Guerrerortiz, to include in the proposed
rev ision a prohibition on radicnucllde discharges to the City sewage. other
than from patient excreta.

ee~s would like the opportunity to comment on the proposed
ordinance when the opportunity arrives for public comment. \Ve would
appreciate being notified of that date, and sent a copy of the proposed
ordinance when it is available for review.

eeNS plans to hold several public meetings on this topic and to send
out information to our 6,000 person mailing list on the problems resulting
from radionuclide discharge into the City sewage system. Many of our
supporters will want to be in attendance at any public meetings ",..'here this is
discussed, as well as at City Council meetings when the ordinance is
ultimately reviewed. Accordingly, as much prior notice as is possible would
be appreciated for the convenience of our members.

As you may know, CCNS has been actively discussing the problems
posed by the radioactive discharges to the City sewer system from
Interstates Nuclear Services, the 'nuclear laundry' on Siler Road. \.lany of
our members are extremely upset about the reported. activities of this
facility; the absence of City regulation has helped make the reported abuses
possible.

I have this date wrinen to the Mayor and the other city council
members advising them ofour position and requests.

Thank you in advance for your cooperation.

Sincerely,



CCNS
ConcernedCitizens for !VuelearSafely

\1a: 3 i st. 1996

Patricio Guerrerortiz
Public l"tilities Director
P.O Box 909
Santa Fe. ~ew Mexico 87504-0909

Re: Interstate Nuclear Services

Dear Patricio.

I'm sorry our Thursday meeting was cancelled, but I'm glad to hear that the
hospital stay was a short one. I believe you have a copy of the two sets of Comments
which I had prepared for that meeting. l understand from Bill that he will be scheduling
another meeting for us for sometime in the week of June 10th. [ hope the Comments will
help present our position.

I also would like to bring some other information to your attention. In reviewing
the new information submitted by INS, and looking at the proposed expansion areas, it
appears as though the new construction would involve building over some highly
contaminated areas such as the underground tank, the above-ground settling pit, the
controlled area. and some underground sewer lines, all of which are contaminated to
some degree or another. We believe the law and sound practice require that these areas be
cleared of any contamination prior to construction which would later prohibit such clean
up. It is also our understanding from soil sample experts that core samples need to be
taken to determine the amount of contamination from the underground tank which may
have seeped into the ground and may have to be cleaned up.

We find no indication that INS is proposing such clean up. Perhaps they are, and
have simply not detailed that in the application. We do not know whether the State will
be requiring such de-contamination if they approve the expansion. However, I believe
that the City should require such compliance by INS as well. Since the new filtration
system would be placed there, and since this system requires your approval under the
cease and desist order, I believe you have the legal authority to require that any such
construction be lawful under state, federal, and local laws. In fact, I believe you are
required to so insist, and I did not want you to be unaware of this contamination issue.

I spent some time today speaking with a researcher from the Nuclear Regulatory
Commission (NRC). She is forwarding me a copy of NRC legal counsel's letter advising
that municipalities have the legal authority to regulate discharges of radionuclides in

107 Clenega Santa Fe' New Mexico' 87501 • USA--
(505) 986·1973



furtheraqce of the economic interests of the City, without running afoul of the NRC's
pre-emption of regulation for safety purposes.. She also advises that the POTW in St.
Louis has done precisely that with good effect.

Thus. I believe there are no legal impediments to the City's imposition of
discharge parameters lower than those set forth by the NRC. or any other requirements
\\ hich further the purposes of the POTW. including the safety of the POTW workers. the:
treatment plant itself, and the marketability of the sludge and reuse water. The City can
impose requirements for use of a recyling water system. zero total suspended solids. hold
up times prior to discharge. third party monitoring. bonds and indemnification
requirements to protect the City from liability without running afoul of the ;-";RC [ \\ III
forward a copy of that letter when received.

She was also concerned that plutonium is not readily soluable, and suggested that
you take a look at that because it might violate the NRC regulations for discharge.

Sincerely.

/iCtv:- £, I~(L"'-1
C:RO~ BALKA~Y \

cc: Royallyn Allen. Sherry Tippett. Esq.
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Debbie Jaramillo, Mayor
David Coss. City Manager

Councilors: Frank Montano, Mayor Pro Tern. Dist. 3
Larry A. Delgado. Dist, 1
Patti J. Bushee. Dist. 1

June 18, 1996 Crtstopher D. Moore. Dtst. 2
i"-1r. Lee Lysne,
Executive Director,
Concerned Citizens for Nuclear Safety
107 Cienega
Santa Fe, New Mexico 87501

RE: INS Industrial Pretreatment Permit

Molly\Vhilted. Dist. 2
Art Sanchez. Dist. 3

Amy Manning. Dist. 4
Peso Chavez Dtst. -+

Dear Mr. Lysne:
Inank you for your letter dated June 6, 1996, regarding the

case of the Interstate Nuclear Services (INS) industrial
pretreatment discharge. As you point out, the city currently does
have authority to regulate some of the constituents of the
wastewater that can be discharged by an industrial customer into
the public sanitary sewer system.

At this point, the list of local limits in our code does not
include any radioactive materials. This is also the case for the
industrial pretreatment programs of the vast majority (if not all)
of municipalities around the country. Presumably, this is the
result of the federal government's preemption of local government
involvement in the regulation of any radionuclides. In other
words, most local government officials think that since the federal
government has ~es~rved for itself the duty of regulating
radionuclides, local governments cannot do anything else to protect
the health and saiety of the public from thPo potential effects of
this type of compounds.

However, we rPocently found out that there are some exceptions
to this preemptive power of the federal government, and we are
preparing to exercise our options under these exceptions. As you
may know, the Council has instructed city staff to propose
revisions to the city code that will make it possible to reT~late

specific man-made radio isotopes. Once these revisions are
completed by staff, a public hearing will be scheduled for all
interested parties to provide their feedback and opinion.

Please feel free to contact me if I can be of further
assistance to you.

::::efA·!::~;~W ..
Dire tor
Publ c Utilities Department

cc: David Coss, City Manager
Qustandi Kassisieh, Wastewater Management Division
PUD/File
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RECEIVED

rN'R.. , rS97_.~
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March 26. 1997

WASHINGTON, D,C.~

UNITED STATES

NUCLEAR REGULATORY COMMISSION

FRC-M

I
I

M P· '. G \ .r, atnc.o uerrerortiz. P.E.
PUbl\c Utilities bepartment Director
City;of Santa F~, New Mexico
200 lincoln A.J.

1eenue
P.O. Box 909
sant:~ Fe, NM i7504·0909

DeariMr. Guerr~rortiZ:

Tha~k. you for C?~r letter of January 13, '997 expressing concern on the filtration and
wast;ewater pol cies of the Interstate Nuclear Services (INS) facility in Santa Fe,
NewMexico. If! your letter, you note the suggested criteria for solubility of radionuclides
described in the INS proposal enclosed with William Floyd's Novembp.r 12, 1996 letter to
me to be "grosSly inadequate from our municipal perspective.", I
Pursuant to the Atomic Energy Act of 1954, as amended, the Nuclear Regulatory
Commission (NAC) must assure that all Agreement State radiation control programs are
adequate to pr~1ect public health and safety and also are compatible with NRC's re~ufatory
program. How V~L.au.'l Agr~~m_ent ~tll~~, New Mexico exercises ~egul~tory jurisdiction
~~b~.,INS fa i1ity and, therefore, the Iicensin'g 'decision 10" the faci.lity rests with the
State. New MeTico has requested technical assistance from NRC in the review of the
proposed svste . We have previously provided you, for your lnforrnatlon. a copy of our
response to tha request (February 5, 1997 letter from P. Lohaus to W. Floyd). The results
of our review h ve been provided to the State for their use in reaching a licensing decision.
The t:-!..BC.~rf as no authority to m~ke a licensing decision. Given that the NRC does not
have regulatory urisdiction, we are providingNew'Mexico with a copy of your letter, such
that the State e n consider your concerns as a part of their process in reaching a licensing
decisi.on. - -- -~~

In your lener, make reference to a November 9, 1993 exchange of correspondence
between the NR and Hugh McFadden in Laramie, Wyoming. We wi!;h to clarify that this
letter 'from Marti Maisch of NRC's Office of the General Counsel to Hugh McFadden does
not contain any xplicit approval of particular actions by the City. Instead. the letter
simply provides n explanation of the legal principles of preemption ir. the context of the
Atom~ Energy Act (AEA) of 1954, as amended. With limited excectiens not relevant here,
the preemption i~sue addressed in t~eiter.doe~ !,,!ot.ap;'ly in A9!~.~!nt s.ta.~~,.s~9,I:'J..s
~ew. Mexico, where Atomic Energy A,ct a':t~o.rtty of the NRC has been discontinued . ..!!!..­
thos!!.cases. theldivision ,Qlcesponsibility between the State governmant and 3. local
-- I . -.. ---'
government is determined by State law.

I
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If you have any questions, please contact me

• 2 . MAR 26 '!lS?

24~-~3S7 Hl: 3El;'1 FRCt1

patrLo GootroLiz
r j'.

I L '

0e ., that ~ is ~espondS to your request.
at '3~ 1) 41S.2t26.

I

.,.,..,
."" '5982'3623 P.St

cc:

~)'cerely, . (
. 'l I
:i .... ,- (I~" 't 1.
-~ / t I I" I' :: ~ ,,1 ," .I'i. \. \"L' ! .. _ \. •

Paul H. Lohaus, Deputy Director
OHice of State Programs

TOTAL P.St



UNITED STATES DISTRlCT COURT
DISTRICT OF NEW MEXICO

INTERSTAIE NUCLEAR SERVICES
CORPORAnON,

Plaintiff,

v.

CITY OF SANTA FE,

Defendant.

No. CIV 98-1224 BBIKBM

BRIEF OF
THE NORTHEAST OIDO REGIONAL SEWER DISTRICT

AS AMICUS CURIAE

I. INTRODUCTION

The Northeast Ohio Regional Sewer District ("District") has solicited and received

copies of the pleadings in this matter. These pleadings have raised grave concerns at the

District on behalf of itself and any other publicly-owned wastewater treatment works

("POTWs") to which a licensee of the United States Nuclear Regulatory Commission

("NRC") or an Agreement State discharges wastewater containing radionuclides.

The District discovered in 1991 that the lagoons and land areas in which it stored

incinerated biosolids were contaminated with radioactive Cobalt-60. Years ofdischarges of

Cobalt-60 discharges (much of which was likely legal under NRC regulations) had been

removed by the District's routine wastewater treatment operations, accumulating in

concentrations that exceeded the NRC's allowed soil contamination levels. While no threat



to human health or safety was posed by the contamination, it was nonetheless in excess of

NRC criteria.

As a result, the District incurred hundreds of thousands of dollars in expenses for

characterizing and containing the contamination. The District had to engage a radiation

consultant, fence offlarge portions ofits property, post radiation warning signage, and follow

strict procedures when accessing or working in the problem areas. In addition, hundreds of

hours were spent in responding to employee, media and public concerns.

The District's investigation showed that the Cobalt-60 had been discharged to the

District by an NRC licensee, Advanced Medical Systems, Inc. The NRC did not assist the

District in seeking reimbursement of a penny of the costs the District incurred. Instead, the

NRC made it clear to the District that it would hold the District, and not its licensee,

responsible for appropriately dealing with the contamination, regardless of the costs to be

incurred.

The District was forced to seek reimbursement for its expenses through civil litigation

against the NRC licensee. During discovery, it was determined that this NRC licensee had

contaminated a section of the London Road Interceptor, part of the District's collection

system. (This area remains contaminated to this day, even though it had eventually become

an NRC license provision that the licensee clean it up.) Further, the District discovered that

the NRC licensee continued to discharge radioactive Cobalt-60 to the public sewers,

including NRC-prohibited insoluble Cobalt-60. When the NRC was notified by the District
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ofthe ongoing actions of its licensee, the NRC did not curtail the licensee's discharges to the

public sewer.

The District was thus placed by the NRC and its licensee in the position ofbeing held

potentially responsible for radioactive contamination on its premises, but with no help

whatsoever in stopping the conduct causing such contamination. Rather than continue to

accept radioactive materials into its system, the District plugged the NRC licensee's

connection to the public sewer. At a temporary restraining order ("TRO") hearing in state

court, the District litigated its right to prohibit radioactive discharges from the NRC

licensee's connection to the public sewer. (A copy of the Cuyahoga County Common Pleas

Court TRO is attached hereto as Exhibit "A".) The District also litigated in federal court its

right to prohibit radioactive discharges from storage tanks at the licensee's facility. (A copy

of the Federal District Court for the Northern District of Ohio, Eastern Division, TRO is

attached hereto as Exhibit "8".)

In each case, the NRC licensee argued that its discharges were allowed by NRC

regulations, and that the federal regulations preempt the District's Code ofRegulations. In

other words, the NRC licensee insisted that it could discharge Cobalt-60 to the public sewer,

even if those discharges interfered with the operations of the District, so long as the

radionuclide concentration limitations in the NRC regulations (10 C.F.R. § 20.2003) were

not exceeded.

Neither logic nor the law supports such a position. It will be demonstrated below that
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the NRC regulations, which are designed solely to protect the public from excessive doses

of radiation, do not preempt enforcementofa POTW's own regulationsenforced against an

NRC or Agreement State licensee to protect the integrity ofwastewater treatment facilities

and treatmentby-products. Because it is not attemptingto regulate in the area of radiological

health and safety, the POTW is empowered to refuse to accept radioactivedischarges in any

amount. Contrary to the NRC licensee's argument that NRC regulations permitted it to

continue discharging Cobalt-60 to the District's sewers, the federal court found that these

regulations didnot present any legal impedimentto the issuanceofinjunctive reliefon behalf

of the District. Accordingly, both the state and federal courts issued TROs in favor of the

District.

Based on this experience, however, the District became vividly aware of the

remarkable lack of knowledge on the part of the NRC as to how POTWs operate, of the

absence ofany NRC criteria for radionuclide discharges to sanitary sewage systems based

on the effect such discharges may have on those systems, of the absence of effective

enforcement ofwhat regulations the NRC does have, and the NRC's unwillingnessto assist

a POTW in protecting itself.

II. SUMMARY OF ARGillvfENT

It is well settled that total preemption of state and local authority by federal law can

resultonly through anexpress statementofCongressor a scheme offederal regulationso all­

encompassing as to make reasonable an inference that Congress intended to supplant state
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and local authority. See Pacific Gas & Electric Co. v. Energy Resources Comm., 461 U.S.

190, 203-204 (1983) and cases cited therein. In addition, where Congress does not occupy

a given field, state or local law will be preempted to the extent that it conflicts with federal

law. Jd. Thus, in order for plaintiff Interstate Nuclear Services Corporation ("INS") to

prevail, it must show that Congress has vested in the NRC complete authority over the

disposal of radioactive material in sanitary sewer systems, or that defendant City of Santa

Fe's ("the City's") Ordinance 1997-3 ("the Ordinance") conflicts with NRC regulations. INS

cannot demonstrate either point.

Courts have consistently held that preemption applies only to areas that Congress and

the regulator have specifically and explicitly identified as preempted. As it relates to the

instant dispute, both Congress and the NRC have pronounced that the authority to regulate

radioactive material for purposes other than health and safety is not preempted by federal

regulations.

The injuries suffered by a POTW due to radioactive discharges are not related to

health and safety issues, but instead are injuries to the POTW's ability to protect its treatment

processes so as to be able to perform its statutory duty to treat wastewater, its ability to use

its property as it needs or desires, its ability to use or dispose its wastewater solids in the

most cost-effective manner, and its ability to protect its ratepayers from excessive and wholly

preventable remediation expenses. POTW prohibitions of, or limitations on, radioactive

discharges are both authorized by law and enforceable by this Court, and the doctrine of
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federal preemption does not bar enforcement of the City's Ordinance. Because a POTW's

authority to order appropriate and necessary measures to p~otect its operations is not

preempted by the Atomic Energy Act or NRC (or Agreement State) regulations governing

the handling of radioactive material, the City's Ordinance regarding discharges of

contaminated wastewater is both lawful and enforceable.

ARGUMENT

1. THE CITY'S ORDINANCE IS NOT PREEMPTED BY FEDERAL LAW

A. Municipalities Mav Regulate the Discharge of Nuclear Materials Based on
Economic Concerns.

State and local law is preempted under the Supremacy Clause of the United States

Constitution only if (1) Congress evidences an intent to occupy a given field, or (2) it is

impossible to comply with both local and federal law, or (3) the state or local law stands as

an obstacle to the accomplishment of the purposes and objectives of Congress. Silkwood v.

Kerr-Me/lee Corp., 464 U.S. 238, 248 (1984). None of these circumstances are present in

this dispute.

First, when Congress enacted the Atomic Energy Act, 42 U.S.C. § 2014, et seq.

("AEA It
) (pursuant to which the NRC adopted the regulations upon which INS relies for its

preemption argument), it made clear that:

Nothing in this section shall be construed to affect the authority
of any State or local agency to regulate activities for purposes
other than protection against radiation hazards.
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42 U.S.C. §2021(i) (emphasis added). It followed, then, that when the Supreme Court had

before it the issue of the scope of federal regulation of nuclear material, it held that:

Congress, in passing the 1954 [Atomic Energy] Act and in
subsequently amending it, intended that the Federal Government
should regulate the radiological safety aspects involved in the
construction and operation ofa nuclear plant, but that the States
retain their traditional responsibilities. . . .

Pacific Gas, 461 U.S. at 205 (emphasis added).

Municipal ordinances such as the City's that regulate radioactive discharges are not

motivated by the safety aspects ofany radionuclide discharge (which are governed by federal

law), but rather by the deleterious effect of radioactive materials on a POTW's ability to

continue to process and treat wastewater (which is not governed by the AEA or regulations

adopted by the NRC and Agreement States). Accordingly, enforcement ofsuch ordinances

is not preempted by federal law. See, e.g., Pacific Gas. 461 U.S. at 223 (state regulation of

nuclear power prompted by economic, not safety, concerns is not preempted by federal law).

Further, because Congress did not explicitly state otherwise, it can be presumed that

it did not intend that the AEA would preempt the federal, state and local authority ofPOTWs

to prevent contamination by radionuclide discharges. Pacific Gas. 461 U.S. at 206 ("[W]e

start with the assumption that the historic police powers of the States were not to be

superseded by the Federal Act unless that was the clear and manifest purpose ofCongress.").

Thus, under the AEA, a sewer authority seeking to maintain the continuation ofwastewater

treatment for its ratepayers, to ensure that the use of its facilities will not be restricted, and
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to protect those ratepayers from incurring multi-million dollar remediation and disposal

costs, cannot be deemed to be interfering in the federal government's regulation of

"radiological health and safety."

In fact, the NRC's own regulations expressly recognize that they do not preempt the

entire field of regulation ofnuclear materials: "Nothing in this subpart relieves the licensee

from complying with other applicable Federal, State and local regulations governing any

other toxic or hazardous properties ofmaterials that may be disposed ofunder this subpart."

10 C.F .R. § 20.2007 (Subpart K-Waste Disposal) (emphasis added).

This conclusion is further supported by pronouncements ofthe United States Supreme

Court, which have narrowed the scope of federal preemption in cases having much more to

do with nuclear health and safety than does the City's Ordinance. For example, in Silkwood.

it was held that state-imposed punitive damage awards for personal injury caused by

radiation were not preempted by the federal occupation ofthe field ofradiological health and

safety. The Supreme Court held that:

Congress did not believe that it was inconsistent to vest the NRC
with exclusive regulatory authority over the safety aspects of
nuclear development while at the same time allowing plaintiffs
like Silkwood to recover for injuries caused by nuclear hazards.

Silkwood, 464 U.S. at 257. The Court further explained that "[playing both federal fines and

state-imposed punitive damages for the same incident would not appear to be physically

impossible. Nor does [it] frustrate any purpose of the federal remedial scheme." Id. at 256.
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See also, English v, General Electric Co., 496 U.S. 72 (1990) (state-law claim against

nuclear industry employer for intentional infliction of emotional distress by former

employees who reported safety violations held not preempted by federal law); Goodyear

Atomic Corp. v. Miller, 486 U.S. 174 (1988) (Ohio's increased workers' compensation award

for injury caused by safety violation at a nuclear facility held to be acceptable "incidental

regulatory pressure" and not preempted by federal occupation of nuclear safety regulation).

B. The NRC Does Not Have Exclusive Regulatorv Authority Over Off-Site
Radiological Impacts

Contrary to the tenor of INS' argument, the Supreme Court has concluded that the

NRC has relinquished its authority over the field of off-site radiological impacts, a

conclusion which is directly applicable to the present circumstances. In Train v, Colorado

Public Interest Research Group. Inc., 426 U.S. 1 (1976), the Supreme Court affirmed the

United States Environmental Protection Agency ("U. S. EPA") decision not to subject three

types of radioactive material to its federal water pollution permit system. The unanimous

Court added:

It does not follow, however, that the EPA has no role to play in
protecting the environment from excessive radiation attributable
to AEA-regulated materials. . . . Among the functions
transferred to the EPA [in 1970] were:

The functions of the Atomic Energy Commission under the
Atomic Energy Act of 1954, as amended, ... [that] consist of
establishing generally applicable environmental standards for
the protection of the general environment from radioactive
material ... outside the boundaries of locations under the
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control ofpersons possessing or using radioactive material.

Train, 426 U.S. at 25 n. 20 (citing Reorganization Plan No.3 of1970, § 2(a)(6) 84 stat. 2088,

5 U.S.c. App. p. 610) (establishing the functions of the new U.S. EPA)) (emphasis added).

Accordingly, the NRC does not have exclusive regulatory authority over off-site

radiological impacts. Instead, the U.S. EPA has express authority to implement

environmental standards which in effect regulate certain off-site radiological impacts. See

id. As explained in the City's briefs, the U.S. EPA has designated the City as the "control

authority" for purposes of the operation and regulation ofthe City's POTW. This delegated

pretreatment authority under the Clean Water Act is the means through which the City may

enforce a generally applicable environmental standard to protect the wastewater treatment

works which are entirely outside the boundaries of any location under the control of NRC

licensees (e.g., INS' facility). After 1970, the Atomic Energy Commission (now the NRC)

relinquished exclusive authority over off-site impacts (if, indeed, such authority ever did

exist), and thus cannot preempt the City's action on the basis that it occupies the field ofoff-

site radiological impacts.

In light of the NRC's relinquishment of authority over off-site impacts, any reliance

by INS on cases that address only site-specific, on-site regulation of radiological safety is

clearly misplaced and should be disregarded. I The City's Ordinance is asserting a generally-

'Such cases include Brown v, Kerr-Me/lee Chemical Corp., 767 F. 2d 1234(7th Cir.
1985), cerro denied, 475 U.S. 1066(1986) (addressing NRC's approval of site-specific, on-site
disposal decisions); Northern Slates Power Company v. State ofMinnesota, 447 F. 2d 1143
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applicable limitation on radionuclide discharges to prevent interference with its off-site

treatment works. Clearly, such limitations on the discharge ofradioactive materials are not

aimed at regulating on-site activities at INS' facilities, but, instead, are aimed at regulating

deleterious, off-site impacts. The distinction between the regulation ofon-site activities and

the regulation of off-site impacts is essential to understanding the City's valid enforcement

efforts.

C. The City Has the Authority to Limit the Radioactive Discharges It Will Accept
to Its POTW.

As the designated control authority for its POTW, the City is mandated by the U.S.

EPA's pretreatment regulations to regulate all discharges to the City's sewer system to

prevent the introduction of pollutants to its system which will: (1) interfere with the City's

operation of its POTW; (2) interfere with its use and disposal ofsludge by-products; and/or

(3) allow the pass-through ofpollutants to the receiving waters or allow the introduction of

pollutants that are incompatible with the POTW and its treatment system. 40 C.F .R. § 403.2.

The U.S. EPA's sludge regulations also require the City to improve opportunities to recycle

and reclaim wastewater and sludge. 40 C.F.R. § 503. The U.S. EPA's pretreatment

regulations, which control every aspect ofthe City's operation of its POTW, define the term

(1971) affd mem., 405 U.S. 1035 (1972) (addressing site-specific permit requirements including
on-site monitoring); Hanni v. Cleveland Electric Illuminating Co. , 87 Ohio App.3d 295, 303
(1993) (addressing employee discharge regulations at nuclear power plant sites); US. v. City of
New York. 463 F.Supp. 604 (S.D.N.Y. 1978) (addressing city health and safety certification
prerequisite to on-site operation of a nuclear reactor).
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"pollutant" to include radioactive materials. 40 C.F.R. § 401.1 I(f).' Thus, under the Clean

Water Act and the U.S. EPA's pretreatment regulations, the City has the authority, as well

as the duty, to protect the operational viability of its POTW by preventing the introduction

of pollutants, including radioactive materials, that may interfere with or contaminate the

POTW.

D. The Prohibition or Limitation of Sewer Use Does Not Conflict
With Congressional Purposes or NRC Regulations

Finally, although it is true that local regulation may be preempted if it is impossible

to comply with both local and federal law, or if the local law stands as an obstacle to the

accomplishment ofa Congressional purpose, these exceptions do not apply here. INS is fully

capable of complying with both federal law and the City's Ordinance.

First, it must be recognized as a matter of law that the NRC does not mandate the

discharge of licensed radioactive material into sanitary sewer systems. Rather, the NRC's

regulations include six (6) different options for disposal of the material:

(1) transfer to an authorized recipient (10 C.F.R. §§ 20.2001 and 20.1.006);

(2) decay in storage (10 C.F.R. § 20.2001);

2INS apparently attempts to confuse this Court by asserting that the U.S. EPA, after
Train, excluded radioactive materials from the definition of "pollutant" contained in the
pretreaunent regulations. See INS Reply to the City's Response to Its Motion/or Partial
Summary Judgment at 5-6 and 6 n.5. This is not the case. The deletion of radioactive materials
from the "pollutant" definition did not occur in a section applicable to the pretreatment
regulations governing the City's responsibilities to exclude pollutants which can interfere with or
pass-through the sewer system. Compare 40 C.F.R., § 401.11(t) and 40 C.F.R., § 122.
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(3) release in effluents other than discharge to sanitary sewers (10 C.F.R. §

20.1301);

(4) treatment or disposal by incineration (10 C.F .R. § 20.2004);

(5) disposal by release into sanitary sewerage (10 C.F.R. § 20.2003);

(6) any other method of disposal approved by the Commission (10 C.F.R. §

20.2002).

Despite these broad alternatives, INS claims that the option to discharge soluble

radioactive waste into the City's sanitary sewer (an option that does not exist for insoluble

radionuclides) requires it to trans fa its disposal problem and all the associated costs to the

POTW under a cloak of federal preemption. This is nonsense. Clearly, as a matter of law,

no NRC or Agreement State licensee must discharge its radioactive wastes to the public

sewers to maintain compliance with NRC regulations. Moreover, the NRC does not require

a POTW to accept nuclear material. Thus, the City's limitations on radioactive discharges

into the sanitary sewer do not conflict with the permissive -- but not mandatory -- NRC

regulations. See Silkwood, 464 U.S. at 257 (finding no preemption where complying with

both federal and state laws was not "physically impossible").

In sum, the NRC does not claim federal preemption over a POTW's refusal to accept,

or regulation of, radioactive materials to protect the treatment works. This cannot be

disputed, especially because every NRC or Agreement State licensee has other disposal

options. Cf Jersey Central Power & Light v. Lacey Twp., 772 F.2d 1103 (3rd Cir. 1985),
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cert. denied, 475 U.S. 1013 (1986) (township's total prohibition on transport and storage of

nuclear materials left no options and was thus preempted).

The City's purpose in limiting discharges of radioactive materials to its POTW is to

protect the integrity of its treatment works as required by federal law (i.e., the Clean Water

Act and the U.S. EPA's pretreatment regulations}-a purpose distinct from the preempted

field of radiological health and safety. Even if the effect of this protection would be to force

INS and other licensees to pursue another available disposal option, it is a result that would

be entirely consistent with the NRC's regulations and the AEA. See English v. General

Electric Co., 496 U.S. 72 (1989) (finding no federal preemption where state action has no

direct and substantial effect on radiological safety decisions). Any Congressional purpose

served by allowing licensees to discharge radioactive waste products into the sanitary sewer

is countered by U.S. EPA's and the City's clear interest in facilitating the unfettered working

ofthe City's sanitary sewer system. Because there is no direct conflict in these purposes, the

U.S. EPA's and the City's interests should control here. Consequently, the City's Ordinance

is not preempted by federal law and is enforceable.
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E. The NRC Has Clearly Stated that Its Regulations Do Not
Preempt Municipal Governmental Action on Bases Other than
Protection of Public Health and Safety.

The NRC itselfhas determined that the preemption argument advanced here by INS

is simply wrong, In official correspondence to governmental entities, the NRC has expressly

stated that POTWs have the authority to prohibit the discharge of radioactive material into

their sewer systems if the prohibition imposed is not related to health and safety. For

example, in a November 9, 1993 responseto a series of questionsposed by the United States

General Accounting Office, the NRC DeputyGeneral Counsel forLicensing and Regulation

stated:

QUESTION 6.

What authority, if any, do the POTWs have to refuse to allow
NRC licensees to make disposals of radioactive materials into
their systems? Please explain.

ANSWER

A recent letter to the city attorney for Laramie, Wyoming,
discusses the issue raised in this question.... As the letter
explains, a POTW may under certain circumstances refuse to
allow disposals of radioactive materials into the treatment
system.

(Ex. "C" attached hereto) (emphasis added).

In the referenced letter to H.B.McFadden, City Attorney forLaramie, Wyomingdated

November 9, 1993, the NRC Deputy General Counsel stated:

If. . . the basis for the state or locai governmental action is
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something other than the protection ofworkers arid public from
the health and safety hazards of regulated materials, the action
is not preempted. See, e.g. Pacific Gas and Electric Co. v, State
Energy Resources Conservation and Development Commission,
461 U.S. 190 (1983).

(Ex. "0" attached hereto) (emphasis added).

In a June 16, 1994 letter, the Director of the NRC Office ofNuclear Materials Safety
,;

and Safeguards confirmed this position to William B. Schatz, General Counsel for the

District:

[Tlhe Commission has expressed its view that the Atomic
Energy Act of 1954 does not prohibit actions by state or local
authority on bases other than protection ofpublic health and
safety from radiological hazards.

(Ex. HE" attached hereto) (emphasis added).

Finally, in a draft guidance developed by the ISCORS 3 Sewage Subcommittee,

representatives of the NRC, the EPA and POTWs stated:

The NRC has found that if a municipality has sound reasons,
other than radiation protection, a municipality can require the
pretreatment of wastes to eliminate or reduce radioactivity.
Furthermore, although NRC regulations allow users ofregulated
material to discharge to treatment plants, these regulations do
not compel a sewage treatment operation to accept radioactive
materials from NRC licensees. Some localities art: addressing
the potential problem ofconcentration ofradioactive material at

3ISCORS is an acronym for Interagency Steering Committee on Radiation Standards. It
is composed of representati ves from the NRC, the EPA, the Department of Energy, the
Department of Defense, Department ofTransportation, the Occupational Safety and Health
Administration of the Department of Labor, and the Department of Health and Human Services.
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POTWs by either (1) requiring pretreatment ofwaste by specific
licensees or (2) limiting the discharge of radioactive materials.
For example, the State of Oregon and the City of Portland,
Oregon, ordered a state licensee to install a pretreatment system
to control the discharge of thorium oxide into sewer lines. The
Metropolitan St. Louis Sewer District passed an ordinance in
1991 that limits the aggregate discharge ofradioactive materials
into the sewage system.

See Exhibit "E" to the City's Response to INS' Motion for Partial Summary Judgment.

A clearer statement ofregulatory intent cannot be imagined. The NRC recognizes the

problems for POTWs associated with radionuclide contamination and reiterates its long-

standing position: ifa municipality takes action against an NRC or Agreement State licensee

on illll basis other than protection against the health effects of excessive doses of radiation,

such action is not preempted. This case falls squarely into the fact pattern under which the

NRC has determined that federal preemption does not arise. The NRC points with approval

to the efforts of the State of Oregon and the cities of Portland and St. Louis in "addressing

the potential problem of concentration of radioactive material at POTWs..." in the same

manner as the City has done with its Ordinance.

The City is seeking to prevent the sort of economic injury to its ability to operate its

POTW that the District and several other POTWs have experienced, as well as to dispose of

its POTW by-products and to utilize its property as it sees fit. Moreover, the City seeks to

prevent the potential injury to its ratepayers which would result if radioactive contamination

ofthe City's POTW requires the expenditure ofcosts that must be passed on to the ratepayers
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in the form of excessive user charges. This case does not involve the City's attempt to

regulate in the field of radiological health and safety. Thus, the City's attempt to ensure the

continued viability of its treatment system is not preempted.

III. CONCLUSION

The City'Sauthority to regulate radioactive discharges pursuant to its Clean Water Act

authority does not" irnpennissibly intrude into the regulated field of radiological health and

safety. Nor does it conflict with the AEA or with NRC regulations. Simply stated, ifa local

action is not preempted by federal law, and is otherwise authorized, it is enforceable. Thus,

the City's Ordinance is not preempted by federal law.

Respectfully submitted,

gilli B. Schatz, General c"ou~Sejl
r ~) :;

L~ _~ ~
-:/7// "'~,//- /

," ~ '(,'v d~f/r'--t" /(,' t<..
!;rhomas E. Lenhart, ssVG n. Counsel

Lawrence K. English, Asst. en. Counsel
Northeast Ohio Regional ewer District
3826 Euclid Avenue
Cleveland, Ohio 44115
(216) 881-6600

Counsel for the Northeast Ohio
Regional Sewer District
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EXHIBIT "A"



IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

NORTHEAST OHIO REGIONAL
SEVVER DISTRICT

Plaintiff.

v.

ADVANCED MEDICAL SYSTEMS, INC..
et al.

Defendants.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. 249860

JUDGE STUART A. FRIEDMAN

TEMPORARY
RESTRAINING ORDER

This cause came on for hearing on the 28th day of October, 1994, before

the Honorabie Stuart A. Friedman, upon motion of Plaintiff for a Temporary

Restraining Order restraining Defendant Advanced Medical Systems, Inc., each of the

other defendants herein, and their agents (collectively "Defendants"), from certain

conduct and activity, pending further hearing on Plaintiffs Application for a

Preliminary Injunction.

Upon consideration, the Court finds that Defendants were given notice of

Plaintiff's intention to move for a Temporary Restraining Order, through its counsel,

and further finds Plaintiffs Motion for a Temporary Restraining Order is well-taken

.because it clearly appears Plaintiffs Code of Regulations will be violated contrary to

Ohio law before Defendants can be fully heard in this matter unless a Temporary

Restraining Order issues.

NOW, THEREFORE. IT IS ORDERED. ADJUDGED AND DECREED, that

until November 29, 1994:



(1) Defendants and their agents are enjoined and restrained from
discharging any water, wastewater or stormwater runoff from
Defendants' 1020 London Road Facility .into the public sewer
system: .

(2) Defendants are ordered to implement alternative method(s) to
collect and dispose of the discharges enjoined by this Order. Said
method(s) must be in place and able to receive the discharge by or
before 5:00 p.m. on November 18, 1994. Defendants shall
immediately certify to this Court (with copy to Plaintiff) that such
method(s) have been implemented;

(3) Plaintiff is hereby permitted to install a temporary compression-type
plug in the 1020 London Road lateral sewer near its connection with
the London Road Interceptor immediately after Defendants have
implemented the alternative disposal method(s) described in the
preceding paragraph;

(4) Defendant Advanced Medical Systems, Inc. is ordered to allow
Plaintiff. Northeast Ohio Regional Sewer District, to conduct a full
inspection(s) of defendant's facility (pursuant to all applicable
Nuclear Regulatory Commission regulations) on or before
November 28. 1994, to ensure that all discharges from the 1020
London Road facility are addressed by the above-described actions.

IT IS FURTHER ORDERED. ADJUDGED AND DECREED, this Temporary

Restraining Order shall become effective without the filing of a bond. as plaintiff is a

political subdivision not required to post a bond under law.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that the Clerk

of this Court shall deliver sufficient certified copies of this Temporary Restraining

Order to Counsel for Plaintiff who, for purposes of serving this Temporary Restraining

Order, is appointed by this Court to make service upon Defendants and their counsel.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that service of

this Order be made as soon as possible.

Dated: 15 MY. t?it dUDGE STUART A. FRIEDMAN

...::GiiVED F~R FlhthO

•
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EXHIBIT "B"



RECEIVED

DEC 19 1£94
L::g,1 C::,p.:;;:. nent

N. E. O.

CASE NO. 1:94 CV 2555

TE~[PORARY

RESTRAINING ORDER

JUDGE GEORGE W. \\!HITE

)
)
)
)

)
)
)
)
)
)
)Defendants.

Plaintiff.

v.

FILED

i334 DEC 14 pW3~o~~SJ;ii~gis~~~:n~OURT
C' =;;~'I' ""'--·--.A,... EASTER.."J DMSIONL..-." .. '_'.';. ~I~ I ;~:\,,; ; , .~ IR·110"""" '--1' -IS-- ., .... u I

.1 ;', I '~:."'I .....' I,dei t·;: n;.ll'"
.... _ •• ,.. J •.• "
:.1 - ;....HJn
-- •• ' .. - t ••

~ORTHE.-\ST otno REGIONAL
SEWER DISTRICT,

ADV.;"'~CED :v1EDICU. SYSTEMS. INC.,
et al.,

This cause C3JTIe on for hearing and was heard on the 13th day of December, 1994,

before the Honorable Judge George W. 'White, upon motion of Plaintiff for a Temporary

Restraining Order restraining Defendant Advanced Medical Systems. Inc., and their agents,

employees and those persons acting in concert or association with them (collectively

"Defendant"), from certain conduct and activity, pending further hearing on Plaintiffs

Motion for a Temporary Restraining Order and Application for a Preliminary Injunction.

Upon consideration, the Court finds that Defendant was given notice of Plaintiff's

intention to move for a Temporary Restraining Order, through its counsel, and further finds

Plaintiff's Motion for a Temporary Restraining Order is well-taken because it clearly appears

Plaintiff's Code of Regulations will be violated contrary to Ohio law unless a Temporary

Restraining Order issues.

NOW. THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED, that until

January 17, 1995, on which date the COUIt shall held a hearing on Plaintiffs Application for

a Preliminary Injunction:



(1) Plaintiff is hereby permitted to maintain the existing plugs in the
public sewers at or near the connections of the 1020 London Road
facility with the London Road Interceptor;

(2) At its option. Plaintiff may collect into tanks the discharges of
stormwater from the upper portion of the roof above the nonhero
portion of the facility so as to allow Plaintiff to conduct testing of
such discharges to determine whether any Cobalt-60 is present.

IT IS FURTHER ORDERED, ADJUDGED Al~1) DECREED, this Temporary

Restraining Order shall become effective without the filing of a bond.

IT IS FlJRTHER ORDERED, ADJUDGED AJ."lD DECREED, that the Clerk of this

Court shall deliver sufficient certified copies of this Temporary Restraining Order to Counsel

for Plaintiff who, for purposes of serving this Temporary Restraining Order, is appointed by

this Court to make service upon Defendants and their counsel.

IT IS F\"'~THER ORDERED, ADJUDGED AND DECREED, that service of this

Order be made as soon as possible.

Dated:

- 2 -



EXHIBIT "C"



~ &T41"'1'
NUeLIN' '-CGUUTQff\" co. ~()flC

.... ITN..~ __

D t,_
K~ 3. P1tageraJ4, ....
.l••oc1ate c..nual~
onite4 Itaus ~enl Acc:oQnta, ettl.
Vash1niton, D.C. 2054'

%)ear x:r. '1t~qua.141

IJt youz lette: ot~ I, 1"', ad4rua.-4 to the ~.l

CO'W'\.Ml ot t.h.e ~clM:' bc;\1lat=y ...... t ..1De, 70Q r~ our

reapooMe t.o a n\Zabu ot qo.z....u~ ~ar41.ar toM ocnc4tJ"lua1:1= of

r.cH~ctin ••te.ria~ 1:l ~11c11 CNM4 tz..~ vorb. tCN%

qu.,~1orl. &J'\.d our r • .-pon... are co~talft44 1A t.b. e.ncloR.r. to t.h1.

letter. It you ha~ t~u 4lUu tlOM, '1.... call .. at

('01) 504-1~40. or ~o~~ ~. ,~ at ('01) 504-1." •

• 1ncan11

111ft a""'........X&1-""".."'-----­

Depaty~Co~nwel t ..
Ucca1nt Md b9Ulatlc=

ee s v. Puler
~. .erMlro

Enclosure 3



eo.. u..e D:r: U" :A. IllUn' :. t'y t.= • tlCf• .:.r.

p@UclY-ftT1M tz'Utae.nt YWU (JIOfta) to t.aft ter

COI\c:&ftua~lOM ot r.dlM~" ..ur1al. ~j~ to

tU j1U'1a41C't1Oft ot Ue Atca1~ ZM:'1Y Act? It .0,

ucIu vt&at .~ i tot' Wa1. tM POfV. ..

respcn.aDle tor the par--nt for .uc:h t.Mul

MSVA

1K't1c:nw lca. and 1.11. of tJt.e ltoa1o~ kt cd 115", ••

u ...~~, ayt,horlze the DC 1:.0 pxcaQlpu ra1.. and 1s.-a.e 8\lc:h

Clr'4U. &oS the eo-.1nlon ..y deca ~A%Y to~ b...1Ul &nd

Nfet'y with r~u4 ~o l'et'Ulat.a4 r.41c.e:t.1~ ..t.ulala. ~i.

a~thClrity aay be appl1e4 to unlicens.d persoaa it D4C"~ 'I"
10 en a. 2C2). ttl. P01"Va VOQ14 1M r...-poMlble f= the pa~ for

.uc:.h ~• ..u if ordut4. the ne ua no .pp~i.~e4 t\,u)cla too ,.y
fc% 11e.na.e or nonllC&n'" t..t1at.

QUInto! 2.

Mnp,

oruSer vtlat. a~UorlCY &a4 OIl wat. cond1t-1OM 4oe.

~. DC u.-t fa&- CODCantnUcn:w of n410actiYe

..~u1.1. S'Ujec:t ,. ~'loa 1mdc the Atcalc

CftU'tY ~ a~ 10ft., .. 1a napcnaDle for ~

..raa~ to~ ft.c:Il u.u, '1.... apla1a.

~ DC ..y luelf eo~ .....,11,. and t.ut~ lIMU t!se ''Q~O'1'lt'1

of 1'10. of U. Atoa1~ litem A.c:'t of l'M, .. ..-.cSe4. SUcb



2

A:Ilpl1af aNI toaat.1Jt9 My 1M COM u ~e OOMeq\I~ ot &:\

w~loa Vbu. the ne 1M,.~on talt• ...,1.. 1ft O'1"'4u too

&.certau. r~l&tory ~l1anca or "Mid tor ~latorr ae:t1oe. ~e

DC 1MpeC'ton UN .UMar4 ~11Di t.achn1qowu and nOrMll'1 ip11t

a..plea v1th Ul. affected p.nOD. !tle at1lNl1 tor eudl in.sP4C"t1OM

R iJorvesti,&ticM ue YU'1e4. ftey uy be rout1oe, Rea fro­

.11~at1on.a, or ruult froa ~1 ovtrtl1;ht.l ba.ed upoc o1:.bu

rt14ce. of cont.u1n.atlOD 1ft tM a.n.a Mint Rr"Y'ey~. ~e DC

Man the cc.t ot 11:.8 own tertu., al..., 1ft the aaa. of

l1c&tl...... , the u.n4ulyinq 1:\..,..<:ti0Zl 1. R.b~ec:t to a f .. puraU&%rt

t.o 10 CTR 'art 110.

• QUI;SDOII , • ~. the DC have the authority to r~1r. that. the

JlO1"Wa pu1041c.all'1 npoor't to the De urt ~l1~p of

n4i~~lve uterial. at ~.1r tac111.tlu' It ao,

under vhat authorltr'

~. De h•••uthority Uftdar ..eti_ 1.1C. of the It.olllc Z1'1er;y AC't.
of 1'54, a. a&ftd", to o~a1a ncb 1n.toraatton as u. ee-1..1Oft

ur ,.. Mc.aMrr U ...ut it SA ..a"1.1111 &111 .~1t;r 1m4u

t.!l. Mt, eat=c:act .. .aW.tnU. of t!sa aat, _ afty

r-.ulatloa _ orier t.wed ~uwndu. ~ to 10~ 2.204 •

".... 'M %ft.fRaatleft uy M l.n" W • 11~ .. u W\11~"



,
,.ne. u ~ JIO!V 18 a l!oaw.., Mc:U_ 1.10. 11ao PZ'G'V14&a

nU.i~ ~·r-.qu1n &-_,orb.

opgnOW t. Dog ~. DC ba.. uy auth0l'1ty to retUl.t.a tha

~u.UOft of ra41oeeu.,.. _tu111. n.bjaet ~

~. Au.J., KDc f) &crt. ~ a JICmf U ~

OOftCe1'ltrat.1Oft of ftlClb ..t.cl~ 1.a ~ of 1

lic::4MUlt &&C'Wlt' .1.... eq1&1B.

AJ!1Vp.

~. ne ba. DO ,enlnl ~1.t1=- ~liah1", 4a a1niwS.

quantlt1,•• or c:oncintrat1oM ot .atul&l BOt .uject to ritcJglat1on.

Kovcvu, c.ut.a1l\ k,iM.a &n4 ~.ntltl.. • t ra41~C"t1....tul.l, u ....

been oa.~M ),y rule fro. re-qoul.tiM~ pout•• K W lZ:nltc~

pu'S0ft8. 'or IX~l., 10 en 40.1' ~114.. UaptlOM tor

.our~ aater1al ~~ it cloa DOt aoeN .Olt ~ ft.1pt ot the

~ or .1xt~. in vhlc:b it 1. tOllimll, 1a _a 1&ftt.rMte4 u., U

9'. laa; uml.. , a.n4 ce.rta1ft ..Ul1Vf1cal &110T8 &D4

cwnt"rv.1,~U. IZ~ CNantltle. &ft4 concentnUona of ~r04uC't

..tRial u. l1a1te4 to specltio lta8, ........._ 4.-tector.,

vhidl ua M.ftQtac:tu1'M 01' .1.tz'UN~ 1Iftdc l1aa.a. %a th...

cu... ~a aafatJ .t t.!M~ ta u.e ,eM. at 1Iftl1~pus.a.

baa .... aanhl11 ..,.1..t.M. ~, tM ••••" .t ·Ucea,ul•

..:_,. 1. 1Aappropr1ate. ft. CJzc=u~DCUof eac::a 81tuatioa bave

~ ... 1'8Y1eve4 ap1na't tM ce41fle4 ~1atl0A8U det.en1M it t.b.

retVlat.~ r.,..alz-.e.ftu t.r ez.-ptl_ .... Ma __• %f U ...



•
r-r.a1r -....nt.a b.aYe ae1: Mea M't, ~ aau.rlal ~...1Ae au.bjec:t to

r4t9U1at1Oft•

camo! s. Cou t.ha DC Mft tM aRbOZ'lt'1 toor~ thAt ita

lJ.cu.a... ~tity tb.a PO'l'Wa ~lu to Ue 4t~1 of

Utt ra410eetlYe Utao1&.1.a? %~ N, ~e::' w.a~

aQt.h=1~1 ..1: are tM p:-N aM ~ of ~ &

r~U'~'

MI'!ID

fte ne b&••~thor1ty W\4er aect10ft 111•• ef the "~oa1c z:z,e.rtY Act

of l1S4, u a••l')(!d, ~o r~ira l1c.J'lMU to .w:.l~ Rdl raporU ~_a

My b4 nae•••U'Y u at!.~\olat.e tha~ Of 1:M AC"t. 1't 1. BO"t

po••i~le vlthou1: con.lderLbla~ of the taplic.1:1ona of aucb •

reportint r~lr~t ~ 14~Uff ~~ pm ~ COM.

Bc:wevu, th. a,ccy .ut cc.:plf wi~ t.1le l"eq'Q uuent.a Of t.be

Paperwork ~ac!UC1:1cm ~ 1a ut.Ul11.h1ftt toM Deed for .u=
report1.tl4. OM exup1...y 111lduau ~. cc.plu1~ of~ 1uue.
oa-:'an~ly acreU troa pat1aau 'md"9olZll cU.9D~'tle or

t.herape11't1c: Uaaa.eft~ vit.a 1.a~~ (e. f. iod..1M 1'1 tw ~1.n

thyro14 cancUtl..) M7 ... fluab" '- .-italy ..".".. "ithG'R

ra.u1c:U_. %llpluentaU. of a~ nqalr..-R fCC' nch

OC:C:QZt~MY be 41ttlnl't to .=1....



Q9HClQl 4.
•

ftat .auet1tyI it Uf1, CO ~. 110ft. Aa" t.o~

~ all". IIIC 11~ t.o aua 41.,.,. '1. ot

ncl1Mct1ve uteri.l. au thu ~~1 Pl.....

u:p1&1A.

MIl!R

A~ latt.c to t.be ~t1 attarlW1 r. t.&na1e, ~,

41~.... the 1a.u. ra1M4 1n thl. CQMUc. A 00V1 of the letter

U att.acbecl. Aa ~ latta' e.xplat.M, • JIION "1 lInolI-.r ~in

cir~cu retu.. t.o allow 41~1s of n41oact.l.,. aataria1..s

1Itto the u •• tae.nt. ~.

•

oqrmOlf 7. ~ acS<lr••• t.h. probl_ of aceaa1w co~tr.t1.oT\4

of ra~U~~lve utarl.1••~ JllCmfs, how ah~4 t.h.a

DC &ft4 toM ~t.a1 ~101l A.t~

=or41Mt. their etfoz:ot.a'

MSV'JI

ft. M'aC aM t.be DA have uU1tlbb" • coorilMUa, .-.1".. ot

aenior otf1=1al. to 41s=-s ..tote" of~1 ooncen 011 aJ\ ~oift9

..ta. a. 1'1eoranda of lbtentu4Ut Ma.a cae .,aMi.., ..teeS

Xu_ it, lHl. utUli-asu tile ..10~ f. oo~Uon

betwa u.e ..-el.. a. oapf of~ .co 18 .~CIMd. ftl& ...~~

au Nt Mea 1:ae ..,-=c 01 cl1ac:u&1cu ., tM.~

00IlIlI1~ .. ~ 18 _ I'M_. U .U.... tU\ 1_. of

ooonlnat10ft Ma 00fttz'1)U~ te tM 'ne .., ~_1_ .1ia".~e4.



•

,
hat.h.l..., 1MIt2l DC aM DA a.,aw • ~.~ 1awzU't. 1zl VU~

vatu U'..tMn~ .1,,4;•• aM 1nciMrat4r Uh aM tJU...tote' v111 1M

plaoee Oft t.be coaltue'. .t~·
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-(¥)......

IJ'IIfT"T"G " ...TU
HUC1...lA~ RIQU1J.TO"Y e, AMlS&l~

we) ' ......C. ~." .

•

.. I. 1Ic1."n, z.t.
:.z-aaie Ciqt A\t.on-r
Corthel1 aM I1nr
221 ~U IKcr.4~
•• O. ao. 114'
IAzuJe, wr-Sar IJO'O

DMz' .,.. JleJl'MC.s

%Jl 1'OC' 1*"" 'to 'the ne of~~ I, U" roa r~..t.M us
exprau10a of vi.". Oft U. tol1wiftt ~utJ.fml -caa A .-uJ\lctJWlU~
lavfu;17 r~late oc ~1~ ~ C!~ .t r.4104et1..
..tv~al. ~ 1u v••Uvatu u_.tae.nt -r't.aa, v1U ~ vlt.h~t &IS
1ndusu1al pretr••ta.nt 'J:'Ofl"aa aA.D4at..s ~ DA.!- .. 'IoMU'ftaM
~. contU't of lOUl' ~••t1OG to __ a c!ty PIIA 'to bel;tn pr04uclftl;
.Iud,_ 1ft 1"., aM \ha r.l.tA4 factJI u.at tAl'...-le U •• b"p1t.&.1
v1~ • INcl.AI" .."1c1f\. d~rt.u.nt a~ uat tbe oa!ven1ty Of
":f~ dOd SCM l'....rdl v1U I'A4101s~.

Iy ceeu.1~ 0= r.,poMe ~ to 1M ,e.Mnl, ·lult.. to.Qe
principle. of la" ~t 90ven ut. '9~ &D4 1~ hlatlonau,.
vith .ut.. aM 1IW'l1~lpal1tl... ft. pr1ury 1.1 n1Mlpl. u
that t.he Atoalc Inu'1Y Aet of 1'$&. a....ndM, OCC".ZP1.. u.. f1eld
vi~ l'••,..~ U 1••\,1.. .f ra41atlOft pote<:Uoa La U. 11.. of
eource, ~roduC't, a.ncI a,.elal avcl.u ..~1I1, ..~~ an
4etil1ed in the A~. tt, bowYu, the M.l. for ~ .tata Ol' local
tovUNM1\t&l aC'tl_ U ~th1nI etohu" t.Iaaa ~ '"t~1Oft of
vorkera aM public: tna the ls.a1th and ..tety Jwuar4a .f r.-,ul.~
..ter1a1., the .~1Oft 1. not preeapt". ..., •• f. 'fettle: e;,. Mer
ll."U.1¢ a. x, 'tiC' m'ra It'Wrq, az,,"rY,tSO,D ADd DtnlQp1.QC
'PM.f".1OC. 4'1 O. I. 110 (11"). Aa. eoftHqU~ of u. Atoa1c
Enetn' Act 0QC'\lP11nt tM tle14 ftal re4enl-ftate ~lat101l of tM
rAd1at1n balari••'.Hlat" vit.li tiM of U: ... aatft'la1A 1a ~
all~". ... 10 c.r••. I ..... 10 c.r.a. fazt ISO.

loveY~ tM at..l. ., thM· teava1 '''ua1 ,r...,ticm
pl"lnc1,l.. W tat1.. of ItoaU .. Leal,~ eftt1tl.. S
theu- ~..let.&ry ca..cl~ Ceq .. WMn ~ JIOfta) ni••
a"i~laea1 Un.. vtdee MW aot Mea nsol'-' Hf1aiteI7- ..,
SIlr;D~ , ~u, 1.~ 11 toM c1t7 ef t-uaaie vee 41
U.,. M4J~ " , oUiU tb&a ~..laU_ ~_, U ~1J

p&'et&"..taeat at "a.t.. Ina the ,..,ltal. alvenlty tA allaiN"
...r~ 1'e4loectiY1t7, Rc:Il ,ntzu~ voaU Mt tall at...1 I

U. ltoe1. IMrI:r Ace. ftU, DC ~epl.UOM tUt allow uen '­
&-....1.t.ed ..~1.1' to 418CbU'ta U MaituT MWen .. aot 00.,.1
• VU~ vatu t.z'e.tMM .ra~ to accept til... ~a41M~1.,.
aaUrlal.. .. ",a, Ilovevu, tMt. t!le utarla1a ret'llata4 W t.bit
.,~ .... ..~ t~_ ~1aU_ .... t:M r..era1 ••~



I

J

"'11~1- <:aMnl 1ft aM tile ...~ ~t1eft &ftIlI a.co
Ac't_ ftu pnU'..~ \e el1a!nau • ~ t.h ~"""1~
1HUPU VOQ1C 80C .. r.1zM ~ ~_. crtU~l8U~.

%n:~ .f It•• HV nlu tale .ff.ct 1a 1. c.r.a. Put 20 UAt
'1111 lu1~ U. cSi.chart- to .~1t.uT NYU ~tas to GIll! thOM
11c..,.le4 ••tu'lal. vtl1c:h '1" aolul. 1a vatu OZ' "'1= u. n&d11y
d1lpaZ'11l11. ~101OCJ1c:&1 aate:-lal ('1Ic:Il u _, .. t.ad 1a •
wUver a 1ty r ....rdl luoratory), ... 10 C.,.a, aO.2001. r1aaUy,
tbue 1, eo liJl1' on rad1MC'tlyS.ty ~t. _y .. 41~ to •
•a.nit~ 1ftU' 1.11 aeree. tr_ pat1e.nta lIMU101.ftf "'1"1
d1alf~O.i. ~ thenP1- Tw aay vl.b to CCMUlt ,,1UL tIM rlela,,10"
... htY officer. .f ~e ~oIPIUl aM ulver.1ty t.e ,a.1A u
uMe"un41nt of t.he technical chuact.a.l"1n1ca ot taa 1~opu 'Q.H.4
11' U ... 1Mt1tut1OM &NS th1r tatl 1Jl vute vatu trutMM.

'ft. probl_ of oe.rt.a1J'l r.d10<1~1" ..tutat. "1aI ,. s.a tH
'1'W~9" tra Ya.ta vatar t,r•• t.Mtrt, ~ 1a aah tr_ ue 1J'\C1Mnt1on
of .1\1cl,•• , 1, vall tnovn to u.. lutf of tM ne. A teMrle~
1. uMuvay to Uond.rat.&n4 the cl1MJ\.11cme .f~ lIne &.D4 ~.~
It PC'" a ~rt1~1.r ~..1t.h a.n4 Nfaty aattu ~It Me4a U ...
dealt v1t.h by .cre .peel fie r~latloa. ~ Atoa1c 1MryJ' ~
~e~r.g.. ~e u.aful .nc! "~lt1cl.1 a... of nd101.0t0pu 1:1
1II.41=1nl and ra•• ,rdl, at the ...... tiM the DC 1& 'kipl!~
of the h... lt.h r1ab to thir4 ,.anie. toUt ..! nNl~ rna ncb
use.. Wa ~l1eva t.ha~ oyr rt<JUlat.1Oft 1. appropr1at.ely 1a&1a.ao14
be~e~ the aee-4 to prote~ the ~~llc f~oa the ~. has.a..rU of
Ue r~latK aater1al. &net allO too al1w t.M1z MMtlo1&l ... b
• conuolle4 a&m\IZ.

1 h~ t..~a~ t.hl, r'.pon.Ia vil1 " hl,hl U JWG. If roa ha..."1
t\U"thar qu...~1~ yoo..a uy call .1ther .. a~ arM oo4a '01-104-1'.0,
or ~bert L. Tonner a~ ar•• coda 101-104-114'.
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IJ'IItT"IC .,.Aru
NUCU,AA AIGUUTOAY CO......~IOH

......no-.I.c:. ..

'D fl.

OoeUt No. 034-110.$5
(10 eFa f %.2'OC)

Wil'i .. I. Schatz
kMral ~Sll
Kortl\ust OMo bgiOftl' s.er District
3S2I E~11d lvoau.
Cl,... , Ind. Clato 4411S-1.504

eu,- JItr. sa.U:

This lottar is tft rlSpoftSl to your ,.UtiOfl. 4lttd ~Jt Z. 1191. on behaH
of tM NortMut Ohio RegiOf\&' S....,. Dhtnct. 1M ,.tittOfl ~st~ t1\lt
the U.S. Muclllr ~1&to,.,. ~hstoft tw aett. vttll ,..~ to Advanetd
Media1 Systas, IftC., (AKS) to eod1fl tl'le NG l1c.1ftH " req'.~,.., fnt.r 11 fl.
that N(S pf"'O'tidt &dequ~tI ftftlftCt&l uSlolruc.a to ~r ,.a,11c 1hbn tty
PUfSlW'lt to lIettOft 110 0' tJle Atate ~e", Act .f 1954, u ~.

Your ~uest vas referre4 to the Itaff tor consideration ~g~t to
10 CFR f Z.tof of tbe e~1ss10ft's ~Ullt10fts. For the rtlSOftS stated 1ft the
Inclosed -Director's Decision Under 10 eFt f %.2M,. the Ptttt10ft l\u been
deft tid.

Three itea of 1nter-est should bt DOted. First. the rn1stoft 0' 10 Cf1
Part ZO no 'onglr ,.~1ts noft-bto'ogical, disp4rsibl. lateril', ~ch as thl
c:obl.1t-60 used at W, to 1M 4hpos~ tftto UI s&.nita" ...r, Ie cOMeCt1on
wittl tJ\1s "vhtoft, U, JatC lias published 1ft adv&.ftQ ftOt1C'1 of pro~ostd

Nl~k.i"9 ~ulSt1"'9 c~t &r4/or inforatioa u to _.th,r 1ft ....n4Mnt to
ttle "ft "9,,1 at iOfts t••fflCt 11 ftMdld. 5ecOftd. tM c.o-1 niOft us U'P,..ssad
its vi_ that the U.'c EMrv Act of lISf dots Nt roM~it iOfU b sUto
or loca' .~tbortt7 0. .~. 1
f~ radiological • tll I 11 ~l&t_ i. I ltttar dated 11/'/13 frw
M. G. Malsdl, ., to II. J. Fitzgerald. UG. &I'd I letter dltl'd 11/'/13 frw
M. I. ~lsda. lite. tel M. I. fId&dcSlft, una'., w,-t",. cttl Alto",.,. both of
"*tidt an 1ftC10l1d wit'" tlt1s l.tter ~ re',recall tft tM ~'ond C1~tor's
Otc1s10ft. T1ltrd. , •• St&ff Rt.1r.M"t "-orw.. dated JCIM 21, 1"3, the
Ca.1ss1. W ~stad tM MItt staff to tdclress tM bAt of "" .....11'" Oft
tM su,bjec\ ef f1auc,.1 usurUC.I 'Of' clUMP tf 1ft acci4eftt for aatarhl
1ie_sees wi"" I ,.uattal fIT' st..tficat coat.iNt'••

Witll "fU'U te UlI "tnto" da~ 1C&rd S. 1m. 1M filtd ~\lut to
10 en. I 2.201, • hltlllid to coelider 1WI" eMMl tut' I "9Ort Itt toM
cONlt-60 Qaract.a1'"1uti. at tM So4ItMrl, T,..atMftt tMter..... idl is
c:urT'Mt,l, ~ted to be c:-oltte4 1a Jat. 1tM. btt,,.. isn1ftt WI' UchtOft
on thlt "t1U.... PhlM fOl"Rrd I ~1 to • witM. tw ....b aftar 1fJVT'



~11'1.. t. SCbatz - Z •

consulhllt s.,ts it to ,."u. Aceor"df"91)', " w1n .u I dech10f1 Oft '0""
Kar-eft It 1m. "titto" witJ\1ft 1 ,..UO"101l ti. after ",c.1Y1~ !Our
coftsyltant's report.

A COP1 of the o.tis1on will bt fnt4 with Ulie Stcrtury of toM C..hs1~ for
tts rey1ew ift 'CCO",""CI .1th 10 eFl I Z.Z~ af t.ht Ca.lIsion's ~lat1ons.
As p~y;dtd by this ~1It1Oft. the Ottts10ft .111 tonlt1twtt tht '1ft" Ict10n
of t~1 eo..1ss1oft 15 dllS aftar the date of 1ssulnCl of t.ht Deciston ~'ess
tht C~;uiOft, Oft its own ~t1Oftt 1ftlt1t\rtts I ",1.. of the Decision .,th\"
that tiM•

• COPl of Ut. Wet tea 1Ihld'l h bitr.g ff1id ~tJ\ t.~ C'ff!a 01 t.~t ~~n'
~ist.ar fo.. publtat10ft is eclosed.

S1"""'1.

Enclour"U :
1. C1r.ctor's D1ch10ft 00-9'-06
2. Eid.r.' &tq1st.r Nette.
3. Ltr dt4 11/"'3 tro.

N. Mlhda. ICRC, to
". Fitzgerald, CAD

4. ltr dtd 11/'1'3 rra.
M. Mllsdl••, to

H. McFaddu, Lar..',. W'f

ec: M-::Ktd "-d1cl' SYlt_, tRC.
Am: fts. nlr\7 Steta. Oir.

of legulator,r Affairs
1020 lOftdoft ..ad
e'lv.'and. ~1. 44110



IJJ(1TtD S'TAT'tS OF AlaICA
MUCl.W UQJUTtllT ,"LUIeN,

OfFICE OF UUAA MTDW. wm All) W[QWJ)S
loblrt III. a.,."ero, D1 1"tC'tof"

AOV~C[I) ~IW S'TST'DG. IlK.
(Clev.land. Ohio)

)
)
)
)
)

OacUt No. 030-16055

(10 C.F.I. f Z.Z06)

DI!fCTOg'S Q£CISION UHCE! 10 eeFel. f Zzot

8y letter dlt.<S J..lIg'1Jst Z, 1993, addrtsstd to 1Itr. J_I N. Tu10r, ut'CVth".

Cir.ctDf '~f ~.rltfons, U. S. Myc't.r ~'ltorr C~11s1OB (-~-"

~n t ; &II I. Sch~t%, Oft ben.1f of RorUlnst Obio bgiQCll Sew,. D1rtrfct

(eOistrict-), F"Iquuttd tJ\&t the MItt hkt Ict10n w1t!l~ to Advanced

fl'ed1cl' Syst-.s. IftC. (•.we
) . 0' Cltv.11M, 01\10, U DC HCIftSM. 1M

Oistrict requested. p~rS~lftt to 10 C.'.l. f Z.%OI, th&t the MRC 1ftst1tutf I

proceeding t4 8Od1', the license 0' NCS to requf,.. AllIS to ,rov1de ad.qvltl

financial usurlltCe, availg1. 1ft tbe forw 0' fUUT&nc., to CO"I" ~11c

Ha.bilitl p,,"uut te section 170 0' the At.-1c Ulrv Act of 11M, U

&Mftded. The District an•• the f.11w1.. buu for tM ,....st: (1) Th.,..

11 I l&rgl yo1-. 0' ev14eftca 1nd1Qt1", prior d1sdw-g11 of c:ob&1t~ U ttMt

nn1tarJ ...r. ud (Z) huftdreds of cvMU .f loose ~1t-tO ....1,. 1ft thl

Landoft I.Nd fac111t,.

11 letter dated NaY...,. %4, 1m, I 'orun, acDowledged ~tpt 0' the

1



Z

P'wtition Iftd I",o~ tM ~t1t1OH" tl\at its ~t WU being tnattd

PllrsUut to 10 C.F.l. f Z.ZOf of UII C~1ss1on's 1"t9VhtfOfts. A ItOt1cI of

the 1"'eC11pt of til. Pet1tton dS publ1s1* tft tAt. F.dtr.I.8tq1sUr on ~ndlY.

0rK1lIIb41" S, 1993 (51 Ftd.Re9. ",~1). TN NRC luff MIlt I eopy of ttl.

1.thr dat~ No",abe,. Z., 1'13. with tJ\. PltH1., to MS.

I hav, ~"ted 11 'YilYat1oe of ~I ..tt.,. ra'sed bl the Petttfon.,. ~d nay.

dete,..1Nd thlt, fo" tM "'lS~S Iht.d "10_. the ,..tit1on l~ld be den\td.

II. IACX!lD.K)

The JeRe hSlled L1Ctftse Mo. 3.·ttOlt...ol to NU Oft KQylllblr Z, 1119. The

liclnsed o~rlt'Oft, factliti.s and equfpeeftt ~Id beea prev10usly own.d Lnd

OP'l"lt~ by '1wr Corporlt10ft S1AC' liSt. F,.. an to .,del"1, tM .w
L1caf'lst lutl'lor1zed tM ~ss.fSs1" 0' 150,000 curtIS of ~H~ 11 so, lei

letal fo~ for the purpoSI of alnUflctvr1ftg of sealed JOVrC.J for d1strfbu11on

to authorized rec1pflftts for YS. tft teletherapy units (used at -.dleal

facil1t1es 'or traat81llt of IIdtc.l conditions). The Ltclfts. currently

lutho~iz.s ~ to poI••I. cob.lt-ta fa solt4 ..tal fo~ 1ft storage aDd to \lSI

this utlr1al ta tntat", of L1elftHl pu"SOftMl 1a tM .uufacturt of DC

IOprovtd .1.1 ed SWl"CI'; tM c:wrnat 1.' eftSI doIs not allthor111 unufac:turt of

s",t4 SO\Q'QI for ."t1"1_1.. Ia addU1_, UtI Ltcensl ~t111OU to

luthorizt possIss1••f 'U'II qu&ftt1ttl. of cMa1t-tO &lid cu1~13T in sIl1eci

sourcas. aM ,laUd defllted l1"an1. slat.,eSt.., 1ectdtftt te tel.therlPY and

1nd\astMal rMf~ 11lIta"aUOft...t"t.ancl, .... Slf'Yia. 1\e MS

Uet"M cwn'Mtl1 Hatt. po...o..'." te 300,000 cw1es .f CllMlt-40 (110.000

OIr1 .. u so11eS _ta' w 150,000 1ft sealed sources; 11thooP 1M solid .u1



J

e&ll be \lsed to aAUflctllT"'l sultd ,"rel,. ftO unutactliri.., fa ~r1ZId tt

~,""...t). 40.000 curies of casi.U1. and COOO tnOV-.s of dQltttd \lrl"1~.

s.ued on - intlrviews &nd rtv1.. of r't(of"'ds. NI5 stoP9td ... ltuu of

processed ,..dio~cth. liqu1~ to t.M SftIlr slit. in 1919. 1M s1rw:t tl'll" hs

;eneratld 1fttlt r~fo"t1Y, lfqll1d wute• .ttldl it holds Oft sftt. SM US MRC

~" ~. 03O-1S05S/t300Z{~) d1ttd ~" !I, 1m. n.. (ac111t, Utat

~SIS the Hc...,wd alterill 11 locatad • LOMCM bid it C1t'tthnd. 0fl10.

The Nof"'t.Mut 01'\10 ~tt1oftll $twI,. Ohtr1c1 h "~sib'. for 09V'lt ifMJ tft"f

wlstewater treltlent facilities 1ft &nd lroqad the Cleve'and. Ohio•

• tr"'O;lo11tl1l lroll. Its '\01~'"'' Wutllnt.lr T"ltMnt Ceftte,. ('Me') hu

~" op4rlt1ng since 1'Z1 to.relCvt ;r1t &nd debris fro- wlst~ter gtn4rltt4

in th. District's s.,..,.1ca ,,..1. iMJ proan 1ftnhtl inciMntiOft of .1udg.,

tTll'\S~rt of the ,..s1dul' as!l 11 I sl&rr'TY tA settl.-etSt and Iyaporation POMS,

and evtntua' transf.r of tAt ~1td IS~ to 1&ftdf111 ••

In ~rl1 Ittl. ttl. _ tdtftt1tftd coOllt-60 at tM SVTt bl cftuce d\lr1t\g aft

IIr1.1 r1d~ltiOi I~ of U lIft"'lted site. """ ttl; ~t1"Oft

Co,",orat10tl facH1t1 louted 1ft lCtwkT1h He1pu, 01111. Sum,....

SWlS~tftt', perfol'Wld It svrc 1ft $eft..r 1"1 aM fCll"'dt 1n2. by Oak R1d9.

Illst1tne to,. Sc1eea Iftd Educat1. (ecaIS['I') at tM ,.....t If _. t.

d.t.lNiM Ute ut.t ., tM =batt-40 coat.-1ut1.. It tile facil,tr. ne

"salts ., toM ClA1st .vn," &" ,....ortld 1. -Zld1.,.,,,, Cb.nct.~1ut1on

Sym! rot $11m" Mdoor Anll. !Rrttt.ut ObS, 11SI'!it ' ] Wt Qtstdd.

SQvth,rlr y"tlW.t'r !llnt. elm]•• aM., e , ....1 a.,ort, Autust 11tZ

(htrt&fter ,..f.M"'flCI to u -ollIS[ ""fte ) . 1M "se1ts If tM OllIS( 111","1'1



4

iftCSitated t.bat tM~ wn .1entld d1r"Kt rld1ltiOft ''''Ud1ft9s that I'll" CIIlSf'd

b1 eoklt-40, wiU .1.ntld soil and st<S1.l'It n..,l, tofteet'tnt10f\s. W1tJ\

blCkgMund lY.ragiftg , lier'Or"'Mlltgens ,.r tlcu", a:q>osu,.. ntis "lnigtd fra 6

to sao 1ric1"'O~en~,"s P4" MY". (CRIst report at I.) 1M activit} of

boaCl;r-ound soft sUiplu wu leu ~&I'l 0.% picxmu per I".; son and

sedi..nt S.'I acth1tl ra.ngtd f,.,. 111.1 Ullft 0.1 to ',tte p1toClolr1u per

i"II. (OIUSi,..rt It I.)

It wu or1g1n.ll, dtodllCt<f C-.crw\8 'or ~t J. ',,"r1,no, o.."lrt, R~1oln'

D1 ~etor f,.. 1.0.,,, J. Huett". bdht10ft Speoe1a'1st Oft tM s~J'ct of ••;>or-t

on Trip to ~".nl Ch..iel' C4rporlt101t (Koft-Heeftsee) SOCO VI1"Mr ~,

eltvtlw. Ottio &nd to JCortMut OMo bg1OftI' s.wtr District, 6000 wll

Road. C"Yllaftd. OfI10 (Oocht Mo. 03~112"; L1t1ftst 10. 34-1nZHZ) dated

Jlml 13, 1991), bUed Oft tJ\e hhto,..,. and &l\1'YSis .f 'Q't'M 0' 1nc1untor uh

1a the "11 ,,..as. t.hlt tM eobllt-60 be'iln Inter1,.. tJs. tNatMnt hcf11ty tn

the 'ata l'10's or .ar'1 l'IO's. The ~1stor.r of SWTC .,v.Iled thlt. aftlr

I"'I!'IOlflt10ft of the 1ftC1n.rators btbllMe °1115 1M 1911, the calr'r"eftt ponds w"

put ,,,t.) \lst for tl\.t '1nt tiM. The ponds ..,.. tMft el,1Md for the f1rst

t 1.. fra o.c"'r IJIZ to f'ardl 1113, ud an tJte ucant104's placed in th.

I\or-tll fn1 V"U. n.. &It. f~ tl\e n.,orat1Oft ponds wu ~vtd fn .,ert;cIl

Sletioas. aad .prod MMUfttall1 1. tile tn1 U'HS. TM 01\" t1.t", lI~tftCe

thlt can ... 4ettl"ll1M4 ts ~t =baU-tG eOftt.1aat10ft .ta~ Me ,rior to

the 1ta cluatlll_ ne COftt.1",t~ ""l"Iftt1, or1t1aatld fTW dhd\,r,es to

toM s......r sl1ue t. tM Clnehad Inl ttI,t 11 Mn1C8d by the District.

The District ,....,.. ult ,,. tM poaU 'Vet"')' , .. 1M" so ~t toM hcn'tl
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cu eoftt1RIM to use tbe ponds and tOfttiftlM tts .,tt.. tl"'ll~t P~ss. Th,

District has transf,rrtd the dried ash froI the ev~rltfon ponds to In ons1t,

1i11 ,nl It Me. The NRC q,Pl"'O'ftd th. sit. cJ\iracter1%lt 104\ strltl'i;t' for

the uh ~Vl' lftd has CQf\ducttd CO",irutof7 sl,lr.,.ys along w1th OlISE

follow1ng the transfer of as" f'roI tM eyapor,tion ponds. ladfol091cli

eharacttr1tatfoft of t~ fac11ity 11 oftfOi~ to bett.r oet.~1~ t~. CIOu~t of

~H-60 that is tct~", prucnt Oft the Mt sitt.

m. DIsgJSSIOPI

The District's petition requlsts ~ ~ to ~1~ AMS to proyid. &d~uttl

ffnaftcf,' lss~r~c•• availabl. 1ft t~ 'OMI of 1nlur~, tOto¥lf ~'fc

liabi'ity pursu&ftt to section 170 0' the lt~ic Eftert1 Act of l'~. as

..ndtO. to ,onr 'fl1 COfttuinltlon that .ight tlie ca\ml'd bl ton of control of

rad'olcth, sater-hl b1 NtS. Whll, ~111ft9 to 11\1 tont ...iftat fon rts\d t 1"9

froe I future ,..111$1 fMII Ue AM! .rat1Oft, the J"'IqUtst 1ft the Pttttion also

IPP4&rs to IPply to the COftt~1ftlt10ft alrtady prtlant It the District's SWTC.

11M NRC hu trta~ tM ~.st tft~ tltW. , •••• u ,"'11", to possible

ktll~ nuts resu1t1.. ta offsUe caatuf"atiOft u ..11 u ttl. QI~tl1

uht1~ ~O!tt.1ft.t1. Oft tM NG site. (n. Dhtrtct Ud fn. a ,.tition

(dated JlCardt 3. ltD) pu1"tAftt to 10 C.'.I. t 2.201, .....,.st1ft9 tJlat tJte lUte

r"'e'q\Iirw MS to IU... In costa "sultiftt ,,. the off-lite "hUt of cobl't­

60 tJ'Ilt tlu bMa deposited at tM SVTt. nat "tttioe is cu~tl1 pe:nd1ft9

beforw tt1e GC.) TM CO..ClnlS .M~ feN the ""e. for the 'et1t1OMr'.

"quest and th. eYalutioft of the suff U'I ,roY1dec1 be,••



,
A. 8tqulitOry ErtllSPrt.

Th. Pttitioner rtqUests that tM NRC appl1 U\.e p1"'O'I1si01\$ of Met10ft 170 of

ttlt "ta.1~ Eftlrv Act of ltS4. u &and~ (9Act·), 42 U.S.C. f %110 (-"'1<:e­

AnellMon pr"O't1s10n.s·). to Nq\li ... NitS to Mu1" 1UlIT'MCI for p@l1c

11~111t1. seetiOft 1101. ill ,art prn1~ tNt:

Elct\ 11"ftn fssnd IlI'ldl,. seoeti Of!, 103 &ft4 104 &ftd .ad\
constrvct1on ~nl1t iJ~ijld ~.r ~tOft lIS 1~.1', and
nat licAnse 1ss~ llnd.r 1.ct1oa 53. 13. or II a.1. for
the public purposes c1ted1" a.ction 11 •• ~''t' as.
condition of the licens. I rtQ~1~nt th&t ~ licaftl..
ha't' and ..intlift f1".nc1&1 protect1Oft of~ t". and
1ft such &II01l"t u tl'\. Ceo-infon) in the extrei ... of its
licensing and rt9U'ltO~ l~hortt1 &ftd ~.ibiltt1
sh.n ~i" 1" lccOrdlJ'\et -ith subsection [11'0]'. to
CO.I.,. puel1c liability clat.,.

nULS, sKtioa 1101. p1"'Ovides Uat UI. eo.issfoft Ira1 ...qui" ail of its ~r

reactor licensees to have and to .atftt"ft ftft&ftC1&1 '1"'Ottct1oft 'I.g.,

liabilit1 1ftsuranee) to ~.r publfc tfabil1tl cl,18S. luellar reaeto,", art

11ct.nnd pursuMt to ,ith.r sect 10ft 103 or 104 of tM kt. "acton at

I'\onprofn educltiOft&l 1nst1tl,lt1ons .,.. u.-pt 'roll the proTistanJ of section

110&.• kt Ir'I "abJect to ~. pr'O'f1s1ofts of 110t. section 1101., howe.... r,

also luthorizes tal CoIIMsston to exercis. tts d1s'T't1ga to det.~1ft. whIther

ut.ria1s 11eln,.., iUuld be r"IqU1r"M to ~avc 1M .'atat" financial

pnrtlctt...

Z. (pII1111," Application 01 pt1't-And'rsRft tp !It,r',] licanstls

s.c.aus. tM C..issi. 1uue4 tM NilS t.1c,ns..... HCttOft II 0' tM Act, th.

~hJioft M1 a.ret.. ttl 4bc"t1on n.t tJ.e PMe~1"'SOft '"'thhfts. u

dhc:ussed "', til d.t.,..1ft1nt .tMr to 1"'tqIU1" MIS to u" aM to _inU'"
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f1nlnc1a' prvtlCtton (t •••• liabillt1 iasur&ftc.). As I ..tt.r of POl1~1, tht

CaBlission gener,"y ~as c~s.ft nat to ~lrt "nanclal prottct1on of I

lieinsi. whesl 11~tnsl has betn issued pUr1ijlnt to sections 53, 13. or 81 of

tM Act. Tne ratfOft&1t for this poltc1 rut. Oft ~ NRC's dtterwi"U1oft that

the ali"1Wde of cO.Htft~t1cm for pctant1l1 Ptrs«\ll il\j..,.,. or ,~rtl d-.uqt

assoclated .ith acti.ities eoftdwcttd ~r ..tlr1al, l1c.nSts 1. signific£nt1y

lus tJ'I&I\ that associated w1Ul tJM o,entlOft .f hc1Ht1u H~l.fts~ P""ulnt

to s~t1ctls 103 or 1<M of tM ItSol Act (1.••• 1WC1.ar' f'Ncton). Rot only 1s

thl qU&IIt1tl of radioactive IIlt.rial 8Idt lus for .\er1&1 l1~""s..s tt\1J'l

that cortt&tn~ 1n tM fnventorlu at reacto," situ. but ttI.n '" otMr

sign1 f1cUlt d1 ff,,,ncu. For uMPlI, the IMterhl ltC.fUM'. nd1o&e:t1vt

~t.~ial 1s in a non-prtssijri:td, &lbfent-~rltij" Itat' c~lrtd to l

"aetor's inventory. wh1eh is aafntaifted in , highly ene~11~ condition or

tnv11"'Q1WInt, wrac:ter1Zed by I\lgl\ ~rltU!"'l and P""U'r"l. Accol"d1nil1, In

accidlnta' rtll&J1 of rad1oact1 •• alterla' froI I ~t.rt., lielftsal's fae11tty

w111 t>t rththely cOl\f1ud t.CiIIPll"'t4 ~ a "actM fac1Ht,. 11th. in turn,

'tads to ~~ lower potential for the ftetd for 1nvolv.-eftt of of's1t1 su~port

for I ..terf,' licens..·s lcci~enta' rel'ISI, as c~,~ ~ 1ft accidenta'

rtlelSI froe a reactor.

1ft 1"'. howner. u.e eo.1JS10ft detl,..1ftt4 tht tM" ... It",1f1cut

rldlo10l1ea' llaurd associated wit.' U • .,.rat1Oft of UII ·,tvtoai.

prKessfrtt &ftd f\r.l fat>r1catiOft pluts.· {CGlfo\,.. tJM deftllitt. of

·phatoet. proc.us1ng Md "., fabr1cat1. ,1111t- 1ft 10 ~.'.I.1 10.4 with

tt.at 11 10 (.F .1. I 14O.3(1t). Mot ,11 nQ ,1utl He..... ",mint to

10 t.F .•• 'art 70 '" ,....1f'tld to Ilav. f1uac1at ,"teet1. ,","uut to
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10 C.F.a. f 140.13&.) 1M '-fntOft UIP"Ched 1ts d1sc"t.fQftI'" authorit,

u.nd.r tts. "'1ct-Andlf"'S0ft pf""Oyisiofts to ~1" lleMs", of ·plutOftll11

proelssiftg &nd fU.l 'abrication plants· (as ""fted 1a 10 C.F.l. 140.3(h».

lielnsed tDlder nctiOf\ 53 of tM Its-t Act, to lalYe "n.ucl., protKt1on in In

ucunt ~Ul' to Ule AX1_ .clll'lt of' 1hbfHt1 tftsuruc:. 1...11&.b1l f~

privata $OUrtlS. (S.. 10 C.F.R. If 70.4, 14O.3(h), &nd 140.101.) CuTTtnt1,.

no per~ holds a l1eeftsl to operata SGCft I 'lcilttl.

F1na"1, 1ft order to ISSvrI t~at ,'1 lfctfts..s .1t~1ft a p'rt1c~llr ellis Irt

treated uni'orlly, it ~IS beeft the ,o11c7 0' the t~ssioft. 1ft t~' ..."t1"~

the Prict-Werson prntsfOftI. to f." r-.qu1~ts upon a defined el us of

llctns..s by P~'9Itift9 ~'lt1OftI of glnera' ap,11cab111t,. rather than

hsu1ft9 o!"den to hd1Y1du.' Hcl'ftua. Motw1tJutiM1ng tM a.bovt. tt.1

Cc.l1 ss101' ~1"'s tAlt l1Ct.ftSMS. aM IWlt u.. P4£bl1e, bear tfll ~tn of

p~t cleanup of accident,l eoftt&8i~tfOft 'rol rellases 1ft y101atfon 0'
Cc.iss1Oft rtq\l1~U.

I. !.Rc~ 1e.t10D of Pr1c;t=!.ndlngn to £I11tina Cqnd1t1.,

That dhdlargt of cob&1t-tO te tM sU1tal"1 sewr Itu occu""'" 11 wll

utlbl hMcS. lecof"CII.' l1c.sM' 1. tM D1ltr1ct sen1ca ana tht ..,..

1ieans-' , ... coNn.. tftdtcau u.at HQftHIIS ...,.. lIItMr1xlCl to cSisd\.,.

eoealt-40 to tM lutta", ....n'. uMer' coatralled COftd1t1.,.

tftsurlftCt C4Ylrtte ,. ,lMn'. aNI "r ""'et=AlwMI"'SoM 'ft ,articular.

1'tQtft"lr, is pf'OsPfd' .... and does aot COY'" ' ....u1st1ftt =nd1t1Ofts sud\ as
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'",~"' d_ge tIlat hu ""ad, o=tr"I"ed. ~ 1AWI"1ftC1 ~~t~ "OW C-OCild

not be ued to satisf, • c1&i. by tAt Dhtr1et to ,~ for cl.lIt~ 0' tJ'I.

~oOI1t~ cont&aiut1~ ftOIW Oft the District·. sUt. Ic:Ol""d1ft91y, the

i~sitiOft of fil\MC1&l prvtlCtiOft requ1~ts (••••• lhbtHt¥ lIullr&nc:t)

~..nuV't to skt10ft 110 Ott AM:$ W04I1. aot ,mid. the Chtn<:t with •~

'0,. the bue.s it UHP'tI. L1bwise. U\1 cOIu.1"at1on Oft toM NIlS sit4 is also

a pr"t-Uh t 1", cOftd1t t 0" aM~1d ftO't be ,",nd ~ ~ , ftSllTVlCe T"t'qoU1m
PYMuant to ~1Oft 110. kc.ord1ftt". tM D1rtr1ct's ~u fo,. tts r-tquut do

net w'M"&ltt the MJtC ,rant1"9 th. ""1'Mst.

Morwv.,., wit!! rtspt<t to NlES' ons1t.1 contu11\&tiOft, tIM IU9t of the Pric...

WtM4ft utllrag, 11 l1aih4 to chiu for pub"c HutHtr, 1.1., 'ttd

11&b111t1 aMsi", o'lt .f or "SloI't1ftt froa • ItVClul" 1nc16ent or prK.lut1OftIr')'

e'lac~at1oft exc.,t. tftt.~ .7t •• clai.s for losl of. or~ to. or loss of

use of ,ropert, ~idl 11 located at u. sU. Mel used 1. cOftMCtfon .ith the

l1c~td activity (S.. sectioa 11 .• of the Act. 42 U.S.C. f ZOlCCw»; tt does

not providt funds for cltanup ,.,. ". (III ,IM...I , a ·aucltar htc1de.nt e _ans

IftI occ;,.,...nc:. caustftl bodl1, 1Ij\l1"1. sicknesl. 4h.ue. 0.. Mat". or lou of

or cfaaa,. to ,ropert,.... 1011 .f ula .f ,,..,.~. arising Nt of ... I""Isult1ft1

f,.. ttl. rat£1Maha. ta1c, upl0.t.., Of" other hl""'S 'roJerti.s of

'O\l~., ~tll MlCl..,......."reduct .tal"1al. s.. Mett. 11.4 .t tM Act,

42 U.S.C. f 2014(,>.) vtth retard to ~ Oftl1te eoatal1Rat10ft al1tted by the

District. tMrefo". ,....1..1'" 111vruca~~ to HC11. 110 would be to

no ann. la Y1. 0' tM fOf"l901",. ~ i' it w" .t • p~1st1..

c:oM1U.., the COfttu'iad1" eft toM _ lite ia 1M .f 'tseU does Nt prov1de

& bu1s '0.. ,...,1rt"9 i.,ur&ftC8 pul"SUut to "'1~.

,
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1ft uIP"tis1Rt its lutJ'lority to Ju,,'Oe.ct the 1Nb11c "111':11 &nd nftty ~rs1J~t

to sect1Oft 1.1 ot the Act. 4% U.S.C. f %%01. the C~tssfon his f~sed

~qu1r.et'\ts Oft ftJ 11CIUM' to provide "luncfal lS~"t\Ca 'or

dKaaa1u1Oft11'l'9 wtl1dl r"'tqw1rt til. tfe.ruHs ~ set u1d. fllftds to ~., for­

~llt1on of Ifty oas1tt C:Ofttu1ftlt1on prior to l1c:enu t1rwtl'llt10ft. $H

10 C.F.Il. f 30.15. ViU "91~ to tM ~t.1"lt1Oft oa tJ'le NiCS sitt 1M AllIS'

c:onti,,~ p.nsess1Oft of ~1'P~~t =t:1"'1a'. fft1nt of OIIs1ta c:1tl1'lm 1s

c:on?"ed by tk e~tss1~'s dec=-1ss1on1nt f\ft1oCllftg "111 requ1l"'S1etltl. wMd'I

pr"Ovid. ade-qult, pr-oted1~ for tM ,..b11c Milt" &nd nflt.)'. On ""')'1,

119%. NtS prov1dtd dt<OIIIiss1ofttft9 f1ftan<:fl' ISSU~ by c:.arttftc:.atiol'l U

perwiUtd by 10 C.F.l. 30.3S{c:)(%}. and.-111 be ~1~ to {ftCl••

dt<.,.iss1on1ng fIlnding ph" ," tts fMJ:t lH"clttOft (or license rcnft'l1; ttle

c:ul"T"lnt W license .~1,..s 1" ~lIIIIbtr ItM. II yi_ 0' tttt &bon. tM

C1st~1et ~&, not provided I bts1s for 1~s1", 1dd1t10nal requ1~ts wnder

"'1 C:I-Al\d.~ Oft W .1 til J"e9lrd to uhtfeg contlll1ftlt1on Oft t.l\1 ~ s i h or

at the Distr1ct's SWTC.

c. ~tsfblt fvtNrw rub]', l1ab111tx C].'11

Thl possibilitl ~1fts. fteYert~llss. that ~·COftt~iftat1Oft existt"' Oft t~1
,

sUe .i,llt be s,f"UId t. are...'fstte or that fut1l" o,.nt1Ofts c04Itd result ..>
tI, .ffsite COfttall1utt... AI set ,o,-u bel•• heNner, tM District bas "ot

p".'ded , lauil fo,. lnatiftg its ~t.

As dhcullM abeve. tM e..ias1or. "as adopted a pol1q .f ..reh1"9 its

discret1ona,., l~r1tl to 1,,1, the rr1ea-Aftderson prow1sions .ith respect ta
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~hssas of 11e"'s"$ rltMr tt\.an to iftldh1dual Hc.ns..s , The C:'ir-oastl1lCU

preseftttd by the poss1~111tl of offsftl c:ofttlltftat10ft by AMS do not P~yld.

sufficient justi'ieat1Oft to devllte f~ that pol.er. The likelihood 0'
Ice1dentl' ~l.asl 0' cob,'t-so ,~ ~ ~ factlitr has di.'ftts~ and

~o"ti"uls to 40 so for sivara' rltsons, iftClud1ftg the follo.MftO: First, ~

is ItO 1~Ir &trthoriUd to &l11l1hctllrt 1111 tid s.oUf"C.U. &nd t~ 'lSI 0' raw

IAterill 'or Ulh procau I\&s cuHid. S4<Oftd. tfforts lrt betl'loq Mdt by AIG---_ .. _--_.----_. -- ..

to contain &ftd dispose of loos1 rad1~c:tive aatertal P~tftt'l at ~ _

'ac111tl, dacreasi"g thtir invlntory substantiallr. Third, AMS is 11sttd on- _.. __ ..

the Sit, ~l ssiOft1ng Kullg__"t 'lan. which provides 'or Mightlnt<S MRC

Itttnt10ft to'A1"U an obJ.ct'vt of t1.l, dl<0t2t.inat1Oft of tM stta to

unrtstricted \lSt critlri. and the eyentua' ~val of the sit, froa t~. list.

Fourth, present disposa' ~lationl allow disposal of on1r JOlub',

radioactive ..t,r11' into the san1tlr,J s...r. IS discussed ~Ir bllow. In

addition. tht b&Jes ~e Distrltt Illeges 1ft support of tha 'et1tfon do "ot

distinguish AMS f~ otner aater11ls l'ttftseeJ for the purposes of ~~1ie~t1oft

of the PricI-And.~Oft prov1s1ons. The District has aot ,rovided sufficient

1nforutio", nor &n .. awa" 0' ''''Cl,...tioft at this tt....ida wuld warrlftt

extension of Priea-Mden.n to In at.Mlb ttCIftMtS ,1.n&r to MG. 1ft

vi .. 0' tlte .ft. Ute D1~r1ct·s rtqftst conca".'" P'r'1c..-AncIa~n co••nge

h dented. Mof"lOvv. becau.e tM e-hsiOft NqU1,..s ,ada Hees.. to be

r"UpoMtbl. for "', ~1.t1Oft of .ffstta coat_batt. "suttint ,,.. •

release of b1Product ..tertal 'ft ,'olat101 of regulat1Oft1 er 1tclftse

,*'Uou. ftO act1.. 11 1"'IqU1,.... to _if1 tM _ Lt~s. u r-.qutsUd by

tIM Dist.rict. 1ft .,1••, tJ\. f0Nt01... tM Oiltr1a II•• ,ruentld M tMsh

WVTlI\t1"1 the vuttftl If tts ,...s\.
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TN Jettc "OtIS Ulat tfte 1"1 ,..... is1Oft to 10 C.F.'. 'll"'t 20, wftich ~ue

andato!")' Jiftua!")' 1. 11M. Iftchlded It\'lral r"tyhld cr1taria for "?'Wi ssibl •

...luSI of radloac:t1v1 .terla' Into the sUltl1")' _r. Slnea t"lol~Dl.

at.rial wu inyolved 1ft a I~f' .f swagl tr'u~t hcn it1 ales. the "COW

",1, el1.1ftl"s the o,t10ftS to "llul tithe!- 'tlMl.'I, It" ,..ad,,)'

41speMib'. Murial. ""lUI U ts _lo1og1c.al uter1&l, 1ato a 1&ft1hr"Y SeMr

s1sua. Revised hrt ZO aha lown a"OlRb'. =tteefttrathlf.1 of nd'o,,~Hdu

....l.ued into tftt HIIita,., s...r. leeaust I 1ttt _ study d~stratt<f Ullt,

undtr "rtaIn condit1Oftl, tM potentia' to ue.ttd the 'art ZO public 4011

Hait uilts, MlC hu c:ontraeta<S w1U Pac1f1c Mo~st lUoratory to ~rlors

tdd't1Oftal studies Oft possible .cl\uhas at , ..a,. t"l~t facilitiu that

c~ld 'ud to rKon,.trat1on of n~10ftUC1i.s. TIlts ..U1-task contract

Mgln is Oc:t*r 1ft3; • ~rt II .. hur tIlh )'Ur. II COMec:tlon w1~

tMs st~, the c.o.111fOft tau issued III advlftCM _tice ~ propowd

M&l..uiftt 1ft "'1~ Ute t_1sslo" lau 1"IqUt.Ste4 c~ts Oft wMtMr an

..nd:MJott to Uti CU1"7"'Iftt replatlOftI lOyt",1"" tM "leul of nd1oeucl1des

,~ H(ltlstd nucl,ar 'ldlttie. to su1tar, HIfIr s7st- 11 MeCied.

{SI Fed. let. t141 ('''. ZI, 11M)). 1M facts "",ant,.. tM District's Me

..... OM set of c1ra.stlftCu PrallPt1.. tJte e-1ssi. to hsUII the ftOt1e..
1

, 1M ~1S1i. NCMt11 u;t",uecf 'tl .,.. tJ\&t 11~ the Atallic
£Mrv Act of 11M 'rMlPU dual Ftdlral·SUtI ~l.tloa .f n41at1on
huar'::. It doe, not p",,'btl Iet10fts b1 sub .r local urtborlt7 Oft bAses
other thIn ,rooteetl••f putt' te heal~ aM .afet, fna rlAiolog1cal hlurds.
s.. l.tter dat. 11/'/13 'ON ". ICalsdl, _ b It. F,u..,...lc1. ;AO; aM 'ettar
dlted ll/'/tJ f,.. ft. tkhdt, •• to N. RcFIddIft. Laraai., V)w119, C1t)'
AUo!"M1. ne ..... Atten • ftOt ,,,",de·. Mill for trUlti,. tM
Dhtr'ct', request. nor d\ute tJte ,...ults ., tM .al,ah 1. tMs Otcls10ft.



13

F' A&11,. 1t sItou1d 1M ftOted tillt tM eo-1 sa101l Ilas rtqUest.8d U\e IItC staff.

1ft a Suff bqu1r.-nt ~rand.. datad June ZI, 1m, to address the 'uue

'ftltth,r ftnuc1&l UHrIftCI for ut.r1als l1cWtsfts '01" cltanup of &II accident

.ith ~e pctentil1 for s1gft,"unt cOftU.1ftat10ft sM\ild ... f"IqU11"'1d. Th,

stl" wi" P'-.c ftd Ult !'\lll1Mt'ftt ... in,tlItecl It it .,pta" tJlat tM

beft.',t of s~ NqU',..."tI CMltwighs ~ costs.

t,. ttlftCU§X<I

The stl" has ~'ul11 eoe"d.~ ~ ~~st of the 'et1t'Ofter. In

add'tion. ~ stiff hi' ..l'uattd the bases 'or the 'et'tioae,'s request. For

the reasons dhc\lssecl lobo"', 1 ~OftC'c,ldt tJ\at DO sWtswt\a' publ1c "11th aM .

saftt, COtta"" wa".ut JICRC act'on COftC,rn'ftI the ,...,.It.

As prov1d~ b,. ID C.F.1. f Z.2OI(c), • copy If tilts Dech.Oft will be filed

.,ttl the s.cr.t&f'7 of U, c.a1ss10ft for tJ\t e-1uioa's rey1... T1MI

Decision will bee.. f1n.l Ict10ft of the C~1s.,Oft t..t,.·" .. (U) dlrs

lft,r issuance .lul tM eo.,SS'Oft • ttl 0IdI ~t'. '"st,brtes ,.." .. of

th~ ~1S10n witlltft tNt U••



·,

.)

U,S. HtEM uSYYTolX CCII5ISSI!!I

tUm IL nCC=llp$$

6QYMCEP eI~l sysmg. INC,

ISSU,MC£ Of DI!£CTOB'S D£CISIQfI \l!PE! 10 e.Ll, ! %,%,gi

lotte. is he~1 if ... that the Director, Off'ce of ~l'lr Mlt.ria' S&ftt~

and hf••rU, W 'ulH'd a dlc1l1. COftCtt"fti"'l I "tft,Oft dattd Au9"st Z.

1m, sut.1tttd bI Ute lCor'tMlSt OMo leg'OftI' $wer Ohtr1c:t regarding

Advanetd Medica' S,st.." Inc. (~) •

•, 1Ithr dlttd Nov..c.r U, 1113, the IClC sUff fOMll"1 lC~ow"dge4 Tecl1;lt

0' tM 'tt1tioft &I'd 'nfor"Md tM Pet1t1oner tJ\at t"e1r ,.t1t1Oft wo,",1d be

t,..atl'd IS a n-q'lut \lftder 10 en I 2.ZO'. The "tU,. NqUtlhd the U.S.

"\Ie'"" R.a9uhlol")' to.is sfOft to ute aettOf' to ,..qu1re NG to pf"'OV1dt

a.d~lt. fil\.1l'\Chl usurUCI to cO....l" ~l1c H&bi1Ur ",",lftt to sectton 170

of the At~1c Energ, Act of 1154, II ~aded.

The D~net4r of the Of"el 0' Nuclear Mater'l' s.fttr aM Slftguar'ds bu

dettrwiMd to Jeft1 toM '-Ut,... ".. r"USOftI 'or tIlh o.cis'Oft ar't upll'ned

'ft , 'O'",,1.or'. OIehi. 1McSet" 10 CIII 2••• crD-M-OI), ~tdl 11 ayailable

for p..He 'u,.cU. ,. toM C_hsiM', ,.l1c Doc. lOt located at %120

L Stf"Mt.... DC 20511, .. at tM Local ,.Uc~t Pm? ".Hc

t.,bn'7. JnS ....,. StrMt. """ aMe 4&011.

A eo" of u.ta 0ec1s1.. Ifill ... fned .ttlt tM hc"t&r7 'Of' tile "-hs'Oft ,S

,",yi .. ift i«oroduci witl 10 en I I... As ,roY'''' ~ tJliI ,...,tat1Oft, Ute



•

-, z
Dec1siOft w111 COftst1tute tit. '1aal aet10ft of Ule c..t uiOft Z5 4&)'1 after the

data of 1Inanct of the DecisiOft .l.ss t.bI eo.,U'Oft Oft Us awn -at10ft

'nst1tutu & rtv1. af Ue Dech10a within tJlat tt•.

~t.Id at Roc:h111e, "',",1&lid. \!Its I"~ dl1 of r- 1"4.

FOIl na: MJC1.W R£SlJt..ATORY CQltUSStO"

~~~
Offtce of Ruelear K1ter111 Safet,

aM $.&feguarU


