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Governor &- Director 

February 16, 2001 

Philip Ting, Chief 
Fuel Cycle Licensing Branch, FCSS 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555 

Dear Mr. Ting: 

I am writing to request your review, and to express the position of the 
Illinois Department of Nuclear Safety, regarding the classification of certain waste 
shipments from the uranium hexafluoride conversion facility in Metropolis, 
Illinois. The facility, which is currently owned by Honeywell, has a source 
material license issued by the Nuclear Regulatory Commission (NRC). We 
believe that the wastes at issue are properly classified as source material rather 
than Section 1 l e.(2) byproduct material. If, however, the wastes are properly 
classified as Section 11 e.(2) byproduct material, regulatory authority over the 
material lies with the Illinois Department of Nuclear Safety, not the NRC.  

Background 

The waste streams in question are metal drums and wood chips 
contaminated with uranium ore concentrates commonly referred to as 
"yellowcake." Yellowcake contains approximately 70-90% uranium, by weight.  
The metal drums were used to ship the yellowcake, which is used as feedstock by 
Honeywell. Wood pallets were contaminated with yellowcake at either the 
uranium mill site during drum filling or during operations at the Honeywell 
facility. Regardless, the yellowcake is the product of the uranium mill; it is not the 
mill's tailings or waste. The drums were crushed and baled, and the wood pallets 
were chipped prior to shipment for disposal. Disposal was at the Quivera mill 
tailings pile near Grants, New Mexico, and at the Waste Control Specialists
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facility in Texas. Based on a telephone conversation between Department staff 

and Honeywell, we understand that disposal of the wood chips represented a one
time occurrence while the metal drums waste stream will be generated every year.  

The Honeywell wastes are properly classified as source material 

Section 11 of the Atomic Energy Act provides the following definitions: 

"(e) The term 'byproduct material' means (1) any radioactive 
material (except special nuclear material) yielded in or made radioactive by 
exposure to the radiation incident to the process of producing or utilizing 
special nuclear material, and (2) the tailings or wastes produced by the 
extraction or concentration of uranium or thorium from any ore processed 
primarily for its source material content. ...  

"(z) The term 'source material' means (1) uranium, thorium, or any 
other material which is determined by the Commission pursuant to the 
provisions of section 2091 of this title to be source material; or (2) ores 
containing one or more of the foregoing materials, in such concentration as 

the Commission may by regulation determine from time to time." 
42 U.S.C. §2014 (e), (z).  

Part 40 of Title 10 of the Code of Federal Regulations similarly provides 
these definitions: 

"Byproduct Material means the tailings or wastes produced by the 
extraction or concentration of uranium or thorium from any ore processed 
primarily for its source material content, including discrete surface wastes 
resulting from uranium solution extraction processes. Underground ore 
bodies depleted by such solution extraction operations do not constitute 
'byproduct material' within this definition ...  

"Source Material means: (1) Uranium or thorium, or any combination 
thereof, in any physical or chemical form or (2) ores which contain by 
weight one-twentieth of one percent (0.05%) or more of: (i) Uranium, (ii) 
thorium or (iii) any combination thereof. Source material does not include 
special nuclear material." 40 CFR §40.4.  

The Honeywell wastes at issue are drums and wood chips contaminated 
with yellowcake, a uranium compound used in production at the Honeywell 
facility. The wastes meet the definition of source material. Historically, 
Honeywell's predecessor proposed to dispose of the pallets on site as source
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material. More recently, Honeywell informed us on January 28, 2000, that it 
"received a 10 CFR 40.13 exemption for this material from the NRC." The 
provisions of 10 CFR 40.13 pertain to "unimportant quantities of source material," 
and Section 40.13 (a) states that, "The exemption contained in this paragraph does 
not include byproduct material as defined in this part." Finally, past waste 
shipments of material contaminated with uranium, by both Honeywell and its 
predecessors, were classified as source material, not as Section 11 e.(2) byproduct 
material.  

To repeat the statutory definition, Section I1 e.(2) byproduct material 
includes "the tailings or wastes produced by the extraction or concentration of 
uranium or thorium from any ore processed primarily for its source material 
content." The Honeywell wastes at issue do not fall within this definition for 
several reasons. The wastes clearly are not tailings. Second, they are not "wastes 
produced by the extraction or concentration of uranium or thorium from any ore 
processed for its source material content." They are in fact the uranium product, 
not the byproduct, of ore processed for its source material content. Finally, 
Honeywell and its predecessors at the Metropolis facility did not engage in the 
processing of ore, which occurred at the mills that shipped the yellowcake to 
Metropolis for conversion into uranium hexafluoride.  

Questions of whether particular radioactive materials should be classified 
as source material or Section 1 le.(2) byproduct material have arisen in 
proceedings before the Commission and the federal courts. In the Matter of 
International Uranium (USA) Corporation, Docket 40-8681, MLA-4; Kerr
McGee v. US. Nuclear Regulatory Corn 'n, 903 F.2d 1 (D.C. Cir. 1990). In 
resolving these questions, the Commission and the courts have relied on the 
legislative history of the Uranium Mill Tailings Control Act of 1978 (UMTRCA), 
which conferred upon the NRC regulatory authority over mill tailings and other 
mill wastes that could not have previously been regulated as source material. The 
decisions recognized Congress' intent to eliminate the regulatory gap that existed 
between the NRC and the Environmental Protection agency for mill tailings waste 
(especially the waste from low concentration feedstock ore) once milling 
operations ceased.  

The decisions in both the Kerr-McGee and the International Uranium 
proceedings turned on the precise language of the definition of Section 1 I e.(2) 
byproduct material and rejected attempts in both cases to add interpretive gloss to 
the definition. In Kerr-McGee, the NRC itself had attempted to distinguish 
tailings waste resulting from two-stage processing, first for rare earths compounds 
and later for thorium, from tailings waste resulting from processing performed 
only once to recover thorium. In International Uranium, the State of Utah 
attempted to distinguish the tailings waste from alleged uneconomic processing
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from the tailings waste from economic processing based on the motives behind the 

processing. Both attempts were rejected. Relying on the Court of Appeals 

decision in Kerr-McGee, the Commission in International Uranium stated as 

follows: 

We find, then, that the § 11 e.(2) definition focused upon whether the 

process generating the wastes was uranium milling within the course of the 

nuclear fuel cycle ... In short, the § I1 e.(2) definition focuses upon the 

process that generated the radioactive wastes -- the removal of uranium or 

thorium as part of the nuclear fuel cycle.  

The plain language in the statutory and regulatory definitions of Section 

11 e.(2) byproduct material, the legislative history of UMTCRA, and the decisions 

in Kerr-McGee and International Uranium clearly establish that Section 11 e.(2) 

byproduct material consists of mill tailings and other wastes resulting from the 

process of milling ore or other mill feedstock for uranium or thorium. Honeywell 

does not engage in the "the removal of uranium or thorium as part of the nuclear 
fuel cycle," and the yellowcake is the product of the milling process, not a waste 

from that process. There is simply no support whatsoever for an interpretation that 

the product of the milling process can be classified as Section 1 le.(2) byproduct 
material.  

In addition, the legislative history of UMTRCA, as recognized by both the 

Commission and the federal courts, shows that Congress was interested in closing 

a regulatory gap over tailings and other mill wastes. Source material product, 
including yellowcake, was clearly subject to NRC licensing control prior to 

UMCTRA and was not ever in the regulatory gap that Congress closed with 
enactment of the definition of Section I1 e.(2) byproduct material.  

Finally, an argument that wood chips and drums contaminated with 

yellowcake constitute Section 1 le.(2) byproduct material because they are wastes 
and because the yellowcake originated at another facility that milled uranium ore 

would be entirely too sweeping in its reach. Essentially all source material, all 

Section 1 le.(1) byproduct material and all special nuclear material that became a 
waste would then likewise constitute Section 1 le.(2) byproduct material, since 

virtually all of the wastes could be traced back to a mill. To take the argument to 
its logical end, there no longer would be any significant quantities of low-level 

radioactive waste because all Atomic Energy Act waste would qualify as Section 
I1 e.(2) byproduct material, and the definition of low-level radioactive waste 
excludes Section 1 le.(2) byproduct material.
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If Honeywell generates, possesses or disposes of 1 le.(2) byproduct material, it is 
subject to the licensing authority of the State of Illinois and the provisions of the 
Uranium and Thorium Mill Tailings Control Act 

If NRC staff declines to accept the position above that the subject wastes 
are source material instead of 1 le.(2) byproduct material, several ramifications 
will result from that decision. The first ramification is that Honeywell will be 
required to apply to the Illinois Department of Nuclear Safety for a Section 1 le.(2) 
byproduct material license and will be subject to Illinois enforcement proceedings 
if it fails to do so. The second ramification is that Honeywell will likely be subject 
to the requirements of the Uranium and Thorium Mill Tailings Control Act.  

Licensing authority over 11 e.(2) byproduct material 

Illinois became an Agreement State effective June 1, 1987, when the NRC 
discontinued and Illinois assumed regulatory authority with respect to byproduct 
material as defined in Section 1 le.(1) of the Atomic Energy Act, source materials, 
special nuclear materials in quantities not sufficient to form a critical mass, and the 
land disposal of source, byproduct and special nuclear material received from 
other persons. Agreement Between the United States Nuclear Regulatory 
Commission and the State of Illinois for Discontinuance of Certain Commission 
Regulatory Authority and Responsibility Within the State Pursuant to Section 274 
of the Atomic Energy Act of 1954, as Amended ("Agreement State agreement").  
The Agreement State agreement was amended effective November 1, 1990, to 
provide for NRC's discontinuance of regulatory authority over the extraction or 
concentration of source material from any ore processed primarily for its source 
material content and the management and disposal of the resulting byproduct 
material as defined in section 11 e.(2) of the Atomic Energy Act. Amendment 
Number One to the Agreement Between the United States Nuclear Regulatory 
Commission and the State of Illinois for Discontinuance of Certain Commission 
Regulatory Authority and Responsibility Within the State Pursuant to Section 274 
of the Atomic Energy Act of 1954, as Amended ("Agreement State amendment").  

Concurrent with the entry of the Agreement State agreement in 1987, NRC 
issued an Order to Protect the Common Defense and Security (In the Matter of 
Allied-Chemical Corporation, Metropolis, Illinois, Docket No. 0400-3392, 
License No. Sub-526)("national security order"). The national security order 
recognized that NRC had issued Allied-Chemical Corporation a license "to use 
source material in a UF6 conversion plant in Metropolis, Illinois." Despite NRC's 
discontinuance of regulatory authority over source material in Illinois under the 

Agreement State agreement, NRC issued the following order regarding Allied
Chemical's source material license:
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Notwithstanding the provisions of a Section 274b Agreement with 
the State of Illinois as approved by the Commission the NRC jurisdiction 
over the possession and use of source material by Allied-Chemical (license 
SUB-526) shall be retained by the NRC (emphasis added) ....  

When NRC entered into the Agreement State amendment with the State of 
Illinois in 1990, it did not retain licensing authority over the Metropolis facility or 
any other Section 1 le.(2) licensee in Illinois. In addition, there was no 
modification of the 1987 national security order and no new national security 
order under which NRC would retain licensing authority over Section 1 le.(2) 
byproduct material anywhere in the State of Illinois, including the facility in 
Metropolis. Accordingly, if Honeywell is in possession of Section I1 e.(2) 
byproduct material, it is subject to the licensing authority of NRC for source 
material and the licensing authority of the State of Illinois for Section 1 le.(2) 
byproduct material. Honeywell will be required to apply to the Illinois 
Department of Nuclear Safety for a license to possess and dispose of Section 
1 le.(2) byproduct material and will be subject to enforcement action by the State 
of Illinois if it fails to do so.  

Uranium and Thorium Mill Tailings Control Act 

If it is determined that Honeywell is in possession of Section 1 le.(2) 
byproduct material, it will also likely be subject to the Uranium and Thorium Mill 
Tailings Control Act, 420 ILCS 42/1-42/45. Under that Act, Honeywell would be 

required, inter alia, to file a detailed plan describing all of the activities necessary 
for implementation of a permanent remedial action at the facility and to pay an 
annual fee equal to $2 per cubic foot of byproduct material being stored at the 
facility. The fee would be in addition to any license fees payable to the 
Department.  

The Department does not object to disposal of the waste streams in question 
at uranium mill tailings impoundments in the western United States in accordance 
with the Interim Guidance on Disposal of Non-Atomic Energy Act of 1954 
Section I1 e.(2) Byproduct Material in Tailings Impoundments, as recently 
published in NRC Regulatory Issue Summary 2000-23, Recent Changes to 
Uranium Recovery Policy. We do object to NRC staff s defacto revisions of the 
Atomic Energy Act and the NRC's own regulations by informal administrative 
interpretations, presumably based on a licensee's desire to avoid lawful fees 
imposed by state statute. Alternatively, requests for relief from state statutes 
should be addressed to state legislatures, not federal regulators.
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Thank you for your assistance. If any further information is needed, please 
contact the Department's Chief Legal Counsel, Stephen J. England at 217/524
5 652.  

incerel 

cc: Palrt cLighe 
Director 

cc: Paul Lohaus
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