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Spokane Tribe of Indians
P.O. Box 100
Wellpinit, WA 99040

Dear Mr. Peone:

I am writing to respond to your December [S, 2000 letter to Charles Findlev, as promised
in Mr. Findley’s letter to you dated December 21, 2000. Your letter reterenced the decision of
the U.S. Environmental Protection Agency (EPA) in 1995 not to propose the Dawn Mill site
(Mill) at that time for inclusion on the National Priorities List (NPL). You expressed concern
with aspects of the closure of the Mill being undertaken by the Washington Department of Health
(DOH) and concluded your letter with a request that EPA participate with the Spokane Tribe
(Tribe) and DOH in a Memorandum of Agreement (MOA ).

I wish to explain why EPA believes its current role with respect to the Mill is appropriate.
First, I acknowledge that the Tribe is not currently requesting that EPA propose the Dawn Mill
for inclusion on the NPL. EPA believes that changing the regulatory lead to CERCLA at this
stage could lead to unnecessary costs and delays without significantly changing the outcome of’
closure at the Mill. As an alternative, your letter requests that EPA participate in a formal
deferral agreement with DOH and the Tribe.

I believe EPA participation in a deferral agreement is not necessary to assure the Tribe’s
primary goal of a responsible cleanup at the Dawn Mill. Nor would EPA participation in a
deferral agreement assure that the Tribe's expectations of concurrence on the remedy and funding
for participation would be met. These expectations stem from provisions which the Lower Elwha
Klallam Tribe obtained through various agreements associated with the deferral of the Rayonier
Mill site (Rayonier) in western Washington. At Rayonier. the Washington Department of
Ecology (Ecology) had requested the deferral in order to conduct the site studies and cleanup
under its Model Toxics Cleanup Program. a program similar to CERCLA  EPA entered a
deferral agreement with Ecology and the Tribe, which described state and tribal roles during
cleanup. Although the deferral agreement referenced a remedy concurrence role for the Tribe,
this role had been previously negotiated between Ecology and the Tribe over a vear earlier in a
separate agreement. EPA did not require this role at Rayonier, nor would we require such a
provision for the Dawn Mill Closure. Funding for the Lower Elwha-Klallam tribe’s participation
was also not assured by EPA but was provided under a separate agreement between the tribe and
the potentially responsible party conducting the cleanup.

As you note in your letter, EPA’s decision regarding the Dawn Mill preceded issuance of
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EPA’s “Guidance on Deferral of NPL Listing Determinations While States Oversee Response
Actions.” As a practical matter, very few sites have been formally deferred under the guidance,
and to our knowledge, they have all been deferred to states with CERCLA-like cleanup programs.
EPA is unaware of any such agreements for sites being addressed under a non-CERCLA-like
program. [ believe that applying the formal deferral approach at the mill would not substantively
alter the cleanup, as explained below.

With regard to our common goal of protecting human health and the environment.
including tribal uses. the standards in the Dawn Mill Closure Plan are similar to CERCLA's
standards of protectiveness (e.g , risk range, ARARs). As you know, the Dawn Mill closure is
proceeding under the authority of the Nuclear Regulatory Commission (NRC). derived from the
Uranium Mill Tailings Radiation Control Act of 1978 (UMTRCA) and delegated to DOH under
the NRC agreement state program. By way of background. federal criteria were promulgated
pursuant to UMTRCA to address NRC licensing and closure requirements tor uranium mills.
These requirements are set torth at 40 CFR Part 192 (Health and Environmental Protection
Standards for Uranium and Thorium Mill Tailings) and 10 CFR Part 40 These requirements are
also tncorporated in State of Washington regulations (WAC 2406-252-030) and form the basis for
the Closure Plan for the Dawn Mill. The standards and approach to closure at the Dawn Mill are
being applied at uranium mill sites nationwide.

Your letter suggests that the closure of the Dawn Mill is not protective. First, you
reference a dose limit of 25 mrem per year from the Closure Plan and compare 1t to EPA guidance
which recommends 13 mrem per vear as the “mimmally acceptable dose mit”™  As a point of
clarification, I believe that the 25 mrem dose limit you reterred to is used in the Closure Plan as a
standard tor exposure during mill operation (from 40 CFR 190.10(a)). rather than a standard for
mill closure. In any case. this dose limit (which is a three-told limit of 25 mrem to the whole
body, 75 mrem to the thyroid, and 25 mrem to any other organ) corresponds to the same level of
risk as a 10 mrem per year dose limit using current dose assessment methodologies, and so is
below the 15 mrem per year. Second. your letter notes that 4 mrem per year is the EPA dose
limit for drinking water alone. This ground water dose limit (from 40 CFR Part 141 16) is not
cited in the Closure Plan and would not be applied uiider CERCLA either, because it applies to
radionuclides which are not generally associated with uranium mills. As explained in the previous
paragraph, the closure standards being apphed in the Dawn Mili Closure Pian are set iorth in 40
CFR Part 192,

EPA developed the standards ot 40 CFR Part 192 specitically for uranium mill sites. using
conservative assumptions and exposure factors. They include a imit on radon flux through
construction of a radon barrier over areas with radium activities exceeding specified radium-226
levels for two depth intervals, which should reduce gamma exposure tfrom the tailings or waste to
background levels. 40 CFR Part 192 also requires that ground water be protected trom uranium
tailings to background or drinking water levels to preserve its future uses by incorporating the
Solid Waste Disposal Act (48 FR 45927) rules. Existing Maximum Contaminant Levels (MCL3s)
from the Safe Drinking Water Act (SDWA) tor mill-associated metals and radionuclides in
groundwater were also incorporated EPA guidance (OSWER Directive No. 9200 4-23) tound
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that UMTRCA closure standards in 40 CFR Part 192 are generally consistent with the CERCLA
risk range.

EPA recognizes the Tribe’s concerns regarding the Mill’s potential impact on tribal
resources and the status of the groundwater remedial action plan. Appropriate and timely closure
of the Mill is a priority. EPA’s previous decision not to propose the Dawn Mill to the NPL was
based on the determination that closure by DOH was proceeding appropriately. EPA continues to
believe that this is so.

I understand that in a recent letter DOH offered to enter into a Memorandum of
Understanding with the Tribe for the Dawn Mill UMTRCA closure and that such an agreement
worked well for the closure of another UMTRCA site located on the Spokane Indian Reservation.
In discussions with my staff, DOH has indicated that they plan to meet with the Tribe to discuss
the schedule for alternative groundwater remedial action and a risk assessment for tribal
exposures. We encourage the Tribe to initiate negotiations of a formal agreement with DOH to
outline the closure schedule and articulate the Tribe’s participation in the closure process.

EPA is mindful of its trust obligations to the Tribe with respect to the programs that we
implement. We will periodically review the progress of closure at the Dawn Mill, and we reserve
the right to assert CERCLA jurisdiction. Because NRC also has trust obligations to the Tribe. we
are providing a copy of our letter to Paul Lohaus of the NRC Ottice ot State and Tribal
Programs.

It I have incorrectly characterized your concerns at the Mill, please let me know. [ am
available to discuss these matters further with you in a government-to-government consultation.
Please have your staff contact Ellen Hale of my office at (206) 553-1215 if you are interested in
such a meeting.

Sincerelv

// “/;,(/

—

/ ' / '_"/ >
Mlchae] F Gearheatrd. Director
Office of avironmental Cleanup

cc: John Erickson, Washington Department of Health Office of Radiation Protection
Shannon Work, Special Counsel, Spokane Tribe of Indians
Paul Lohaus, Director, Office ot State and Tribal Programs, NRC
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Spokane Tribe of Indians

P O. Box 190 » Welipinit, WA 99040 « ‘£09) 253-4581 » Fax 1C3.3743

CENTURY CFSURVIiVAL
1881 - 1981

December 15. 2000

Charies E. Findley

Acting Admimstrater

Region L0

U.S. Envircnmental Protection Agency
1200 6™ Avenue

Scattle. WA 98101

Re:  Dawn Mining Company Uranium Mill Site
Dear Mr. Findlev:

This lezter is a formal request from the Spckane Tribe of indians that EPA. Region 10.
complv with OSWER Directive 9375.6-11, entitled Guigarce of Deferral of YPL Listirg
Determingrions While States Oversee Response Actions, dated May 3. 1995 ("Guidance").
The deferred site is the Dawn Mining Company Uranium Mill Site. locared immediately
adjacent to our Reservarion, and o an imporant Reservaticn stream known as Chamokane
Creek.

I May of this vear. representatives of the Spokanc Tribe learned for the first iime tat
several vears ago. Region 10 examined CERCLA issues involving the mill. Itisour
understanding that in 1994, EPA Region 10 convened a Regional Decision Team to consider
slacing Dawn's mill site on CERCLA's Narional Priorities List. The Tribe was not (rvited 10

~\, participate as a member of that RDT, and was not advised of the meeting. EPA determined
at that time. aprarently at the request of WADOH. 1o defer further consideration of listing.
and to allow Washington Deparmment of Health ("WADOH") to continue in its oversight of
the mill's cleanup. The next vear, the above-referenced Guidance was adopted by EPA to
Jdcress state deferrals. Following the 1994 RDT decision, EPA apparently took no further
acuen at the mill site unul February 29, 2000, when it formally reviewed the site's clcanup
progress. A meeling 'was subsegquenty held at EPA Region 10 in Seatle during which
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WADOH presented to EPA a report on its site cleanup progress, including an assesament that
the WADOH/Dawn groundwater remedial action plan has failed. Atthe end of that meeting.
Tribal representatives asserted the Tribe's rights based on the Guidance and on Region 10
precedent at Lower Elwha Klallam, where EPA recuired Washington 10 enter site deferral
MOA with that Tribe.

While we realize that EPA’s deferral decision pre-cated the Guidance. it was only bY
2 matter of months. Since ihe Guidance was issued. neither EP A nor the State nave evern
remotelv approached adhering to she purposes or spirit of the Guidance. Under the
Guicance. both EPA and the State are responsible for working with the Tribe a5 2
Zovemment in solving remediation problems, and 1o notify the Tnbe of the deferral anc its
procedural and substantive effects. But. 8s mentioned above, the Tribe received no nouce
unti; more than iive vears following the deferral decision. Mesnwhile. the Tnbe was lefton
the outside looking in. despite the fact that rhe Trite is the most impaczed by Dawa’s miil.
and cespite the wust responsioility the Uhnited States government. including EPA. owes he
Trice.

The Guidance. which now appiles. identifies factors which. if present. should leac
EPA's renmination of deferral. The Guidancs states:

Pending 30 days notice 10 the State, the Region should rerminate
the deferral status of the site, if. at any @ime during or upon
completior of a response action. the Rezion determires that the

response is not CERCLA-protecrive, is unreasonably delayed or
inappropriate, or does not adequately addrass the affected
community's concernd.

Those factors are present with regard 10 Dawn's mill. Additionally, a serious questicn 2Xists
whether this site. which is a *mixed ownership” site (having both federal and non-federal
ownershir), should ¢ven have been deferred.

Firs, the cleanup of a deferred site must be “CERCLA-protective.” The Guidance
expiains what this means.

A CERCL A-protectjve cleanup at 3 deferred site should oe
protective of human health and the environment as defined
generally by 2 {10 (<4) to 10 (-6)] risk range and 2 Hazard index
of | or less.

The remedy selected at 3 deferred site must comply with all
applicable Federal and State [and Tribal] requirements.
Additionally, the State should generally selecta remedy which
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srovides a ievel of protectiveness comparable to relevant and
approoriate Federal requirernents for the site.

Dawn s Closure Plan, as approved by Washington's Department of Health. fails to achicve an
exposure leve| within the nsk range CERCLA requires. Under that plan. annual post-closure
radiation exposws will be 25 mrem. But EPA its¢!f has conciuded that an sxposure levei of
.S mrem jear or less is aecsssary to achieve CERCLA's risk requirements. Aiso, EPA tas
detarmined chat under the Sale Drinking Water Act's groundwzitcrbro:ect{on requirements.
zxposure at & mrem s e —a-¢mum allowed. Serious questicns surronnd this ascect of

o osura. sincs WADOH and DMC both have admirted that the mili site's Groundwater
Remecial Action Plan ("GRAP") has faled. These factors are compounded wren eXposure
risks specific 10 Spokane Tribai members, such as greater consumgtion of contarminated tisn.
wildlife, plants ard waters are considered. Also, Tribal specific pathways associated with
Swizar 1odge and other ceremonies ficrédse ingestion and dermal excosure. and must be
considered. Thus far, however. WADOH has not addressed these Tribal specific {acters.
Consequentiv. it is unlikely tus aspect of mill closure 1s "CERCL A-protective” in the coniext
of the human health related requirement of the Guidance. Additionally, Dawn’s State-
approved closure plan will not be “CERCLA-prctective” because it wili not satisry the water
guality stancards premulgated by the Tribe - which are viewed 9y the Tribe 10 be ARARS.

Second. the Guidance provides for termination based on ancther ground. expressed as
re “affacted communitv's concerns.” The Guidancs states:

If. at any time after a site 1S deferred 1o the State, the Re gion
determines that the community or othcr parties have sigrmificant,
aiid urresoivable objections o the deferral, the Region shouid
terminate the deferral status of the site.

The “community acceprance” criterion. then, applies after the deferral decision. The
Guidance states that “aciors such as impacts 10 downwind or downstream communties.
Natura; Resource Trustee interests. and environmental justice concerns weigh heavily in
considering "community acceptance,” and should therefore. inform termination decisions.
Our Reservation is immediately adjacent to Dawn's uranium mill. and we are necessanly both
downwigd and downstream of the site. We fall within each of the above categories. yet our
concsms have vet o be taken seriously by zither WADOH or Dawn. One key technical
.narer -hat *he Trite has raised on numerous occasions with both Dawn and the Deparamen!
| of Health is the virrual absence of monitoring of the lower aguijfer associated witd the
| Chamokane Creek system. Both Dawn and the Department have rejected the Tribe's repeated
requests for sueh moritoring, despite the fact that the lower aquifer serves s a source for
Reservation drinking water, and provides water to the Tribe's fish hatchery. For the Trive.

this 1s a signiticant. valid objection to the State's approach that has proven unresolvable.
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Environmental justice concerns also exist, ranging trom the currently approved pian Ic
import radioacnve waste for disposal at Dawn's mill -- which continues to coataminaic the
Clhamokane Creek Basin -- to the inability of Tribal members to use Basin resourcas {ot
culrural and subsistepce purposes. These, t00. have been raised over the years and have
never been resolved. WADOH's current failure =0 asscas sisk 10 Tribal members using 2
rsibaj speciSc risk mode] also has proven unresolvable. It should also be mentioned st in
addition -0 the Tribe. none of the other Natural Resource Trustees 1ave oeen consizted Wit
concerming the deferral. Consultation with those Trustees would undoubtedly reveal various
significant and vahd obicctions to the State's approved response actions. And given e sie’s
historv (a "complicating factor” under the deferral criteria), there is no reason o bejieve these
objcctions would be resolved.

Although there are sutficient significant grounds on which to base a terminaicen ol
deserral. the Tribe w not requesting termination at this time. Rather. the Spokare Tribe
requests a Vemorandum of Agreement among the Tribe. the State and EPA. as called for in
ke Guidarce. The MOA must at minimum. contain provisions which the Tribe views as
kev. and which werc required in conpecticn with the Rayonier Mill site. As reqzired oV
Regicn 10 at Ravonier, the Lower Elwha Klallam Tribe is in 2 concurrence position regarding
cleanup decisicns mage by the State, is provided "sufficient resources for substantive Tritac
participation and oversight of the project.” and maintains the “right’ to seek cleapup uncer
CERCLA "if it determines that [State] procedures will not restore and protect [the Tribes]
governmental interssts.” An MOA with such provisions is more than appropriate in this case.
particularly since the Tribe was improperly cut out of the process for so long iollowmg
EPA’s deferral decision. In the alternative, if such an MOA is not timely entersc. the Tribe

requests that EPA terminate its deferral decision at Dawn's mili, and proceed w1ta cleanup
under CERCLA.

A responsible cleanup of Dawn'’s \ill is of the highes: priority o the T:ite. and [
hope that the requests in this lewer lead to berer intergovernmental coordination, which in
mm will 'ead to a successiul rerediation and a sate Reservation environment for cur people.

Sincereiy.
i~ Aot 7
~Tipepay e T
14n_ Alfred Peone
Chairman
Spokane Tribal Business Courcil

Jaf

cc: Shannon D. Work, Speciat Counsel, Spokane Trbe of Indians
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