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STATE OF UTAH’S REPLY TO STAFF’'S RESPONSE TO
APPLICANT’S MOTION FOR SUMMARY DISPOSITION
ON UTAH CONTENTION K/CONFEDERATED TRIBES CONTENTION B

Pursuant to the Board’s Order of January 4, 2001 and 10 CFR § 2.749, the State files
this Rely to the Staff’s Response to the Applicant’s Motion for Summary Disposition of
Utah Contention K and Confederated Tribes Contention B (January 30, 2001) (“Staff’s
Response”). In its response, the Staff addressed limited portions of the issues remaining in
Utah Contention K.

The Staff unconditionally supported PFS in its motion for summary disposition with
respect to hazards from flight path IR420 on the basis that there is no genuine dispute of
matenial fact. Staff’s Response at 1-2. The Staff’s underlying assumption is incorrect. The
State disputes both the appropnate number of aircraft and the crash rate used by PFS. See
State’s Response’, at 24-25. The number of aircraft that fly into and out of Michael Army

Airfield along IR420 should be estimated at a minimum of 1,359 flights, not 414 flights as

used by the Staff and PFS. See Staff’s Safety Evaluation Report (“SER”) (September 2000)

! State of Utah's Response to Applicant's Motion for Summary Disposition of Utah
Contention K (January 30, 2001).
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at 15-47 to -48, State’s Response at 25, State’s Disputed and Relevant Material Facts (“State’s
Facts”) (January 30, 2001) § 62. Additionally, PFS should use the hugher F-16 crash rate to
calculate the probability of an aircraft flying along TR420 impacting the proposed PFS facility
because 89 percent of the aircraft flying into Michael Army Airfield are F-16s, not large
military carriers or transport aircraft. See SER at 15-47, -49, State’s Response at 25, State’s
Facts §9; see also, State Response, Resnikoff Dec., Exhibit N. Thus, on the basis that there
remain genuine disputes of matenal facts, the State urges the Board to deny PFS’s motion
for summary disposition with respect to flight path IR420.

In its response, the Staff failed to take a position with respect to:

F-16 aircraft transiting Skull Valley; aircraft flying on the Moser Recovery

route; jettisoned ordnance; general aviation aircraft; potential aircraft impacts

due to aircraft conducting training on the Utah Test and Training Range

(UTTR); cruise missile testing; and the cumulative hazard.
Staff Response at 2; see also id. at 6. The Staff acknowledged that it was still evaluating new
information provided by Applicant with its motion for summary disposition, and indicated
that at the time of its response, it could not take a position with respect to these matters. Id.,
at 5. As referenced in Staff counsel’s January 23, 2001 letter to the Board, the Staff also
stated that it may issue a supplement to its Safety Evaluation Report. Staff counsel’s Jan. 23,
2001 letter at 2.

The State submits that it is not appropnate to grant summary disposition until the

Staff has completed its safety evaluation or taken a position with respect to these portions of



Utah Contention K.? See Duke Power Co. (William B. McGuire Nuclear Station, Units 1

and 2), LBP-77-20, 5 NRC 680, 681 (1977). Specifically, because the Staff has not
completed its work, summary disposition is not appropriate with respect to F-16s transiting
Skull Valley, the Moser Recovery route, jettisoned ordnance, general aviation aircraft, air-to-
air combat over the UTTR, cruise missile testing, and the cumulative hazard.

In its decision on the Applicant’s first attempt at summary disposition on Utah K ?
the Board agreed that it should defer these issues because the Staff did not feel it could take
a position. See LBP-99-35, 50 NRC 180 (1999). Now, many months later, the Applicant
again seeks summary disposition, and the Staff again does not feel it can take a position.
The State urges that the issues should again be deferred, this time to an evidentiary hearing

given that the Staff could not respond within the timeframe established by the Board.

’In response to the Staff’s January 23, 2001 letter to the Board, the State inquired
whether the Staff would in fact be capable of taking a position on the areas in which PFS
submitted new information in its Motion. The Staff responded that it saw no need to
request an extension of time from the Board and that it would file a response by the Board
deadline of January 30, 2001. Based upon the Staff’s failure to timely request an extension of
time, the Board should not entertain any opportunity for the Staff to file a further response.

> See Applicant’s Motion For Partial Summary Disposition of Utah Contention K and
Confederated Tribes Contention B (June 7, 1999).
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CONCLUSION
For the reasons stated above, PFS is not entitled to summary disposition and the

matter should be set for hearing.

DATED this February 9/3001.
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