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Presiding Officer

Atomic Safety and Licensing Board Panel OFrie OF SECEEIARY
U.S. Nudlear Regulatory Commission RULZL ~~liNGS AND
Washington, D.C. 20555-0001 ADJUIC A TIONS STAFF

Docket Nos. 50-333-LT and 50-286-LT (consolidated) — In the Matter of POWER
AUTHORITY OF THE STATE OF NEW YORK and ENTERGY NUCLEAR
FITZPATRICK LLC, ENTERGY NUCLEAR INDIAN POINT 3 LLC, and
ENTERGY NUCLEAR OPERATIONS, INC. (James A. FitzPatrick
Nuclear Power Plant and Indian Point Nuclear Generating Unit No. 3)

Dear Judge Bechhoefer,

Enclosed for filing is the REDACTED VERSION of the Citizens Awareness Network,
Inc.’s Revised Contention on Financial Qualifications 0 the License Transfers for James
A. FitzPatrick and Indian Point 3 Nuclear Power Stations (filed January 10, 2001). All
proprietary information has been omitted from this version of the document and it is
suitable for public distribution. Any and ali-versions dﬂk'Wﬂi@b ;
this time must promptly be returned to the Cilizens Awareness its Central
New York office because of the potentially proprietary nature of the material involved.

As a point of clarification with regard to the information about the Power Purchase
Agreement in the capacity factor issue at Section Il.A (pp. 9-10). it was CAN'’s
understanding at the time this document was originally filed that the Applicants’ Power
Purchase Agreement and all other exhibits to the Purchase & Sale Agreement
(Enclosure 4 of the license transfer applications) were dlassified as proprietary
information. However, via phone conversation on February 1, 2001, Applicants’ counsel,
Mr. Silberg, notified CAN that all Exhibits to the Purchase and Sale Agreement —
including the Power Purchase Agreement — are publicly available documents.

CAN maintains that its capacity factor issue should be considered timely, because
although Exhibits to the Purchase and Sale Agreement may have been publicly
available, they were not sent to CAN with the publicly available versions of the
applications in July, 2000. it was CAN'’s understanding that the Exhibits to the PSA were
considered proprietary, and CAN was not able to review them until the proprietary
versions of the license transfer applications were made available to CAN pursuant to the
Commission’s Memorandum & Order CLI-00-22 (November 27, 2000). If CAN had had
access to the documents prior to the Commission’s Memorandum & Order, we would
certainly have raised them in our initial Hearing Request, filed July 31, 2000.

Sincerely,

imothy L. Judgn

Citizens Awareness Network, Inc.

TemplaTe = secy-037 SEcy-o0a,



[REDACTED VERSION]

Before the DOCKETED
UNITED STATES OF AMERICA USNRC
NUCLEAR REGULATORY COMMISSION

01 FEB 13 P1 45

OFFi(.- \"Dr ARy

in the Matter of Docket Nos. 50-333-LT RULE"" JINGS AND
and 50-286-LT ADJUD r-\”OND STAFF
POWER AUTHORITY OF THE STATE OF (consolidated)

NEW YORK and ENTERGY NUCLEAR

FITZPATRICK LLC, ENTERGY NUCLEAR

INDIAN POINT 3 LLC, and ENTERGY

NUCLEAR OPERATIONS, INC. ASLBP No. 01-785-02-LT

(James A. FitzPatrick Nuclear Power
Plant and Indian Point Nuclear
Generating Unit No. 3) January 10, 2001

On July 31, 2000, the Citizens Awareness Network, Inc. [CAN] filed a Request for

Hearing and Petition to Intervene in the review of license transfer applications for the James A.
FitzPatrick [“FitzPatrick”] and Indian Point Unit 3 [“Indian Point 3” or “IP3”] nuclear reactors.
By Memorandum & Order CLI-00-22 [“M&O”], the Nuclear Regulatory Commission granted
CAN’s petition on the basis of standing and the admissibility of at least one issue. In addition to
admitting CAN’s contention on the decommissioning issue, the Commission ordered the
Applicants (the Power Authority of the State of New York [“NYPA™], Entergy Nuclear
FitzPatrick, LLC [“ENF”], Entergy Nuclear Indian Point, LLC [“ENIP”], and Entergy Nuclear

Operations, Inc. [“ENO™]) to release redacted materials to CAN. On the basis of the proprietary
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information, the Commission invited CAN to submit a revised contention on the financial
qualifications of the Entergy applicants to safely operate FitzPatrick and IP3.

Pursuant to the Commission’s invitation and 10 CFR §§ 2.1306, 2.1308, and 2.1329(b),
CAN hereby requests that the NRC admit this additional issue to the hearing on the license
transfer applications in order to review the financial qualifications of ENF, ENIP, and ENO to
safely operate the FitzPatrick and Indian Point 3 reactors. In support of this request, CAN has
provided the attached declaration of Edward Smeloff [“Smeloff Declaration™], attached hereto as

Exhibit 1, and further sets forth as follows:

THE LICENSE TRANSFER APPLICATIONS DO NOT PROVIDE ADEQUATE
FINANCIAL ASSURANCE FOR THE SAFE OPERATION OF FITZPATRICK AND
INDIAN POINT 3 BECAUSE THE APPLICATIONS DO NOT DEMONSTRATE AN
APPROPRIATE MARGIN BETWEEN ANTICIPATED OPERATING COSTS AND
REVENUE PROJECTIONS, AND THE ENTERGY APPLICANTS DO NOT PROVIDE
EVIDENCE OF ACCESS TO SUFFICIENT RESERVE FUNDING.

As set forth herein below, the Entergy applicants do not show sufficient financial
qualifications to assure the safe operation of FitzPatrick and Indian Point 3. Per 10 CFR § 50.33
(), as non-electric utilities, the Entergy applicants’ filings must be able to demonstrate financial
assurance that the potential licensees will be able to meet reasonably estimated operating costs
for FitzPatrick and Indian Point 3. CAN recognizes that the Commission does not require
absolute certainty with regard to financial assurance and qualifications. CAN does not dispute
that Applicants have filed the necessary documents required by 10 CFR § 50.33. However,

CAN dispute is that what the applications offer to demonstrate financial qualifications is

seriously insufficient, outdated, and/or significantly flawed in a number of respects: anticipated
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cost-and-revenue projections leave too little margin; recent property tax agreements with local
communities are unreviewed and potentially outdate and make the Entergy companies’ financial
outlooks even more pessimistic; the assumptions regarding future capacity factors for the
reactors are unrealistic and unsupported, and do not provide sufficient assurance that ENF and/or
ENIP will meet revenue projections; reserve funding and sureties are insufficient to make up for
the potential shortfalls, and are of questionable credibility; and the post-2004 revenue projections
are based on flawed assumptions regarding prices for power in the Northeast’s new deregulated
markets.

Applicants’ inadequate financial assurances create a number of scenarios that could
compromise the safety of FitzPatrick and/or Indian Point 3 which could affect the public and
worker health and safety, as well as CAN and its representative members. Because ENF and
ENIP are not rate-regulated utilities,' they must rely solely on their fixed-rate agreements with
NYPA to provide operating revenues until 2003 (in the case of FitzPatrick) and 2004 (in the case
of IP3); after termination of that agreement, the Entergy applicants are reliant on revenues in the
highly volatile and evolving Northeast energy market, which introduces additional uncertainties.
ENF and ENIP’s uncertain cost-and-revenue projections, minimal projected profit margins, and
shared responsibilities for the facilities and fuel payments make the continued operation of the
reactors financially dependent upon each other.

For instance, should either Entergy company not make a profit, the other company could
become liable to make up the deficit in order not to default on their shared contractual obligations

with NYPA. Continued revenue shortfalls, without the ability to repay on the credit azreements
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offered by Entergy Global Investments [“EGI”] and Entergy Investments Ltd. [“EIL"”], could
permanently deplete the amount of reserve funding available within a few years.?> The inability
of ENF and ENIP to rely on a combination of sufficient profits and reserve funding would force
ENF and/or ENIP to cut costs on organization and maintenance, because of their contractual
obligations and other fixed costs. Given the pressure to avoid to avoid the above scenarios, ENF
and ENIP could be forced to cut back preventive maintenance and corrective action programs.
This could also lead to a combination of compromised safety systems, degraded material
conditions, maintenance backlogs, and/or operator workarounds. As a result, if either reactor
suffers an extended outage or an accident, ENF and/or ENIP could go bankrupt, leaving the other
reactor with insufficient revenues for continued operation. Any of these scenarios, or
combinations thereof, could affect the public and worker health and safety.
In support of the above, CAN further sets forth herein below as follows:
A. ENF and ENIP’s Property Tax Agreements with Local
Municipalities Are Not Considered in Applicants’ Cost Projections.
On November 15, 2000 and December 4, 2000, the Entergy applicants announced

agreements with local communities in Oswego and Westchester counties (respectively) to make

' As defined in 10 CFR § 50.2.

2 This is a reasonable possibility if FitzPatrick and/or IP3 are not able to meet the projected
capacity factors, regardless of an accident or single long outage at either reactor. As set forth
below, Applicants do not sufficiently justify the anticipated capacity factor for IP3, and the
annual deviations in capacity of FitzPatrick demonstrate significant uncertainty that the
projections are reasonable and that shortfalls are possible, if not likely. Furthermore, if the
supplemental funding from EGI and EIL is not available as promised, either because ENF and/or
ENIP have already depleted the amounts agreed to or because EGI and/or EIL lack sufficient
stability to fulfill their obligations, the Entergy companies could be left without sufficient funding

to operate the reactors safely.
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payments in lieu of property taxes for FitzPatrick and Indian Point 3. It is not clear whether
property taxes or payments in lieu thereof were contemplated when the license transfer
applications were submitted on May 12, 2000, but there is no indication that they were. These
agreements commit ENF to paying a total of $7.28 million each year to communities near
FitzPatrick, and commit ENIP to paying approximately $9 million each year to communities near
Ip3’

If, as appears to be the case, these costs were not anticipated when the license transfer
applications were submitted, they further undermine the Entergy applicants’ ability to
demonstrate financial assurance. These increased costs could cause a significant decrease in

anticipated profit margins in most years (particularly for FitzPatrick, with its lower revenue

estimates), Bal
m_ It is possible that the Entergy applicants may have included estimates of property tax

payments in the “Administrative & Other” costs section of the cost-and-revenue projections,

which would be standard business practice.

#" In either case, it is impossible to

determine whether Applicants’s cost-revenue projections in the applications are still accurate or

whether ENF and ENIP’s financial picture has already changed.

Y See Exhibit 13 (“Pact would settle taxes ") and Exhibit #4 (“Entergy reaches tax accord on
Indian Point [lI"), respectivel
4

ENF’s payments to local municipalties are roughly $1.7 million less than ENIP’s each year
through 2004, at which point ENIP’s become approximately $280,000 less each year. Therefore,
even if Applicants did anticipate some sort of property tax expense when they filed the
applications, it 1s not clear whether those estimates accurately anticipated the current reality.
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Furthermore, because these agreements were announced after the NRC staff published its
Safety Evaluation Reports and Orders approving the license transfers (November 9, 2000), this
information, although relevant, has not been reviewed by NRC.® Because of the significant
impact on Applicants’ cost-and-revenue projections — which in turn potentially affects the
public and/or worker health and safety — Applicants should be required to make supplemental
filings incorporating the new information and explaining any further changes to the cost-and-

revenue projections that were submitted with the applications in May, 2000.

B. Applicants’ Revenue Projections Are Based on Unreasonable
Assumptions.

Applicants’ Power Purchase Agreement imposes a requirement that FitzPatrick and
Indian Point 3 be run at average annual capacity factors of 85%; if ENF and/or ENIP do not
satisfy this requirement,® they will face penalties. The Entergy applicants’ revenue projections
are also based on maintaining output at 85% average annual capacity. Applicants supply no
supporting information for this assertion, but merely claim that they “expect” the facilities to
perform at that level, “[blased on FitzPatrick’s [and IP3’s] current operating performance and
the performance of Entergy’s other nuclear plants.” See FFitzPatrick application at page 7, and
IP3 application at page 7. As supported by the Smeloff Declaration, CAN submits that

Applicants’ projections are not supported by the operating histories of IP3 and FitzPatrick, and

> Per a December 27, 2000 phone conversation with Entergy’s counsel, Mr. Levanway, it was
confirmed that Applicants have made no supplemental filings with NRC relating to the new
agreements or revised cost-revenue projections.

® As established on dates two years and approximately four years following the closing date of
the sale.



that the uncertainties facing ENF and ENIP undermine the financial assurances offered in the
applications.’

Because the Entergy applicants are newly formed entities, CAN believes that NRC must
look back farther than three years in order to determine whether the five-year projections are
reasonable. Neither FitzPatrick nor IP3 has been able to sustain the operating levels relied or: in
the applications for more than two or three years at a time; in fact, in some years, operating
levels have been significantly below the levels required by the Entergy companies in order to
generate sufficient revenues and satisfy their contractual obligations. Between 1994-99, IP3’s
and FitzPatrick’s average capacity factors were 52.3% and 80.7% respectively.®* This level of
performance — particularly for IP3 — is so far below that assumed by the Entergy applicants that
it would severely compromise the revenues to cover ENIP and ENF joint and several liabilities,
as well as the reserve funding available to FitzPatrick — if it did not force both reactors into

premature shutdown. Thus, the Applicants’ assumption of an 85% capacity factor is

7 Since ENF, ENIP, and ENO are newly-formed entities, applicants are at pains to explain why
the performance of Entergy’s other reactors is relevant and how their rationale satisfies NRC’s
higher assurance requirements for newly-formed entities. Applicants’ arguments are not
persuasive. Insofar as Entergy has an established record as a nuclear operator, it is almost
exclusively through its electric utility subsidiaries, with all the additional financial assurance of
rate-making and cost recovery. However, ENF and ENIP are not electric utilties and, as
illustrated by Enclosure 7, “Organization Chart,” the Entergy applicants are part of a new non-
utility arm of Entergy’s nuclear business, the track record of which has not been established.
ENF and ENIP’s reliance on continued operation to cover operating costs and on creditors for
reserve funding — rather than guaranteed rates and the ability to return to ratepayers for cost
recovery — would require different business and operations strategies than Entergy has built its
experience upon thus far.

# See NRC Info Digest, NUREG 1350, Vol. 12, Ed. 2000. Available at
http://www.nrc.gov/NRC/NUREGS/SR1350/V12/sr1350v12. html# 1 58
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unreasonable. As supported by Mr. Smeloff, it would be more reasonable to project a 75%
average capacity factor, especially for newly-formed entities in the nuclear industry.

However, assuming a 75% average capacity would, on a five-year basis, leave the
applicants “ See Declaration of Mr. Smeloff at paragraph 10. 1t
should also be noted that, if applicants do not satisfy the 85% capacity factor requirement, the
imposition of financial penalties by NYPA will further cloud ENF and ENIP’s projections.
CAN believes that these uncertainties confronting Applicants’ ability to operate FitzPatrick and

IP3 and generate revenues at the required levels undermine the financial assurances offered in the

applications. Overestimating performance levels could lead to the depletion of reserve funding

C. Applicants’ Cost-and-Revenue Projections Are Not Adequate to
Cover Common Increases in Operating Costs.

The Entergy applicants’ ability to provide adequate financial assurance is also

called into question by the Operation & Maintenance cost projections submitted in the

applications.

Because Operation & Maintenance costs can be reasonably expected to increase by 15%

or more, potentially for years at a time,” applicants’ projections must be analyzed for
po y fory PP proj y

? See Smeloff Declaration at footnote #3.
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both increased operating expenses and decreased capacity factors, particularly since it is
reasonable to expect that these two conditions could go hand in hand. As Mr. Smeloff
indicates, although in itself it might not be a fatal flaw in the applications, ENF and ENIP
have not demonstrated that they could withstand a combination of reasonable increases in
operating costs and reasonable decreases in capacity factors.'” CAN believes that,
especially because ENF, ENIP and ENO are newly formed entities, the NRC should
evaluate the applications considering multiple factors to assess whether the applications
provide a reasonable level of financial assurance that FitzPatrick and IP3 can be operated
safely for the terms of the licenses. In fact, while 10 CFR 50.33 (f)(2) requires applicants
to submit cost-revenue projections for only five years, that filing must demonstrate “the
applicant possesses or has reasonable assurance of obtaining the funds necessary o cover
estimated operation costs for the period of the license” (emphasis added).
D. The Supplemental Funding Available to ENF and ENIP Does Not

Offer Adequate Financial Assurance to Protect the Public and

Worker Health and Safety.

In order to insure that ENF and ENIP can cover operating costs in the event of
revenue shortfalls, the Entergy applicants offer evidence of supplemental funding in the
form of credit arrangements with two other Entergy subsidiaries: (1) a credit agreement
with Entergy Global Investments, Inc. [“EGI”], to provide $20 million each to ENF and
ENIP as a Working Capital Credit Line; and (2) a Credit Agreement with Entergy

International Ltd. [“EIL™] for a total of $50 million to be shared by ENF and ENIP. As

' As noted by Mr. Smeloff, the NRC Staff’s evaluation of the applications considers these
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evaluated by Mr. Edward Smeloff, these credit arrangements would only be able to

R between the

support at a single facility or S

two reactors. See Exhibit itl, Declaration of Edward A. Smeloff. CAN disagrees with the
applicants that this amount of funding is sufficient to assure the safe operation of
FitzPatrick and IP3. Outages of greater than six-month duration are common in the
nuclear industry, and frequently approach a year or longer.'"" As supported by Mr.
Smeloff’s attached declaration, and particularly because ENF and ENIP are newly-formed
entities which are not electric utilities, CAN believes that the applicants do not provide
evidence of adequate supplemental funding to satisfy the financial assurance provisions of
10 CFR § 50.33 (f).

Furthermore, the credibility of the credit arrangements with EGI and EIL have not
been clearly established by the applications. In order to be considered evidence of
financial assurance, the credit agreements must be readily available to be used when
needed. However, as indicated by Mr. Smeloff in his declaration, that requirement is not
clearly supported by the available evidence in the applications:

“... the license transfer provides insufficient information about reliability of letters of
credit provided by Entergy Global Investments Inc. and Entergy International Ltd. LLC.
... Given the companies have interlocking fiduciary interests it is not clear that the issuers

of the lines of credit have conducted a due diligence examination of the business plans of
ENF and ENIP. Second, the information provide by ENF and ENIP about the financial

factors separately, but did not consider them together.

' “In the past 15 years, at least 23 nuclear power plants have been shut down for a year or
longer while their owners repaired broken safety equipment.” See CAN Hearing Request, etc.,
July 31, 2000, Exhibit 3C’ at page 8. 1t should be noted that 23 reactors comprises nearly 25% of
US reactors, and that both FitzPatrick and IP3 are n}g”thqsetha
such extended outz A R

B
3
VY.
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background of Entergy Global Investments, Inc and Entergy Intemational Ltd LLC is
minimal and hardly adequate to determine their capability of meeting the terms of the
lines of credit. ... To know whether these assets are liquid and available to back up the
lines of credit more information is needed about the underlying assets, preferably though
an audited financial statement. It is, therefore, impossible to determine whether these
companies have the liquidity and capability to meet their commitments to ENF or ENIP.”
This lack of certainty with regard to the availability of supplemental funding further
undermines the ability of the applications to satisfy financial assurance requirements.

The possibility that ENF and/or ENIP would need to draw on those agreements and then

find that the required funds are not available could compromise safety at FitzPatrick

and/or IP3.

E. The Entergy Applicants’ Market Revenue Projections Have not

Been Evaluated to Determine Whether Their Assumptions about

Market Prices Are Reasonable. Market Factors in ENF and

ENIP’s Market Areas Could Introduce Significant Uncertainty

and Prevent the Companies from Meeting their Revenue

Requirements, Thereby Undermining Applicants’ Ability to

Offer Adequate Financial Assurance

Beginning in 2004, the Entergy applicants will need to begin generating revenues through

the wholesale energy market, and beginning in 2005 all of ENF’s and ENIP’s revenues must come
from wholesale market sales. The applications are extremely vague on the sources of revenue for
ENF and ENIP, referring only to a general business strategy to “pursue other firm contracts or
sell any uncommitted power on the market in New York.” The applications indicate in a
footnote that ENF and ENIP’s projected market rates are based on “independent market studies,
Entergy Power Marketing Group analyses and scenarios related to varying market conditions.™

See IP3 application at page7. However, none of the supporting documentation is offered to

evaluate these projections, and NRC Staff has not evaluated the Entergy companies’ estimates to

11
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determine whether they are credible. Although NRC Staff separately refers to an analysis of
levels of demand for electricity, Staff’s evaluation is inconclusive with regard to Entergy’s market
price estimates: “it is difficult to predict the direction of prices likely to be paid for FitzPatrick
[or IP3] power in its market area.” See SERs at page 6. Staff’s evaluation aknowledges the
difficulty in effectively predicting market prices in the next several years. In agreeing with StafT,
what this then requires is a deeper investigation of applicants’ financial reserves, since the market
is so labile. To determine the credibility of Entergy’s projections, the NRC would have to review
the analyses and reports referred to in the applications.

This question is fundamental to determining whether the applications offer adequate
financial assurance of the continued safe operation of the reactors. At issue is not only the years
projected, but ENF and ENIP’s ability to offer adequate financial assurance “for the period of the
license,” as required by 10 CFR § 50.33 (f)2). Following the period projected, ENF and ENIP
must still make payments to NYPA under the Facilities and Fuel contracts for two years. Thus
ENF and ENIP’s market revenues must be able to sustain a similar level of expenses beyond the
period projected. However, there are significant forces which cloud the business outlooks for the
wholesale energy market which affect ENF and ENIP’s ability to offer adequate financial
assurance. Based on projected increases in supply in the Entergy applicants’ key markets, recent
developments with regard to utility deregulation in California and New York, and evidence
presented in another recent Subpart M proceeding, CAN believes that Applicants assumptions
about ENF’s and ENIP’s market revenues must be reviewed in greater detail. These uncertainties

are reasonable to assume, and CAN believes the Commission must review their impact on the

17
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cost-revenue projections supplied to determine whether the applications satisfy the financial
assurance requirements of 10 CFR § 50.33 (f)(2).
As noted at page 9 above, 10 CFR § 50.33 (f)(2) requires that license transfer applicants
demonstrate financial assurance that they will be able “to cover estimated operation costs for the
period of the license” (emphasis added). Meeting the five-year projection filing requirement does
not, in itself, satisfy the requirement that applicants’ projections are reasonable, nor that simply
on the basis of the five years projected, applicants have demonstrated assurance that they will be
able cover estimated costs on an ongoing basis. The Commission, in fact, supported this
reasoning in its Memorandum & Order CLI-99-06 regarding the request by New England Power
Company [“NEP”] for a hearing on the license transfer applications for Montaup Electric
Company [“MEC”] and Little Bay Power Corporation [“Little Bay™]:
Section 50.33 (f)X2) nowhere declares that the proffering of five-year projections
will, per se, prove adequate in any and all cases. To the contrary, the rule
contains a “safety valve” provision explicitly reserving the possibility that, in
particular circumstances, and on a case-by-case basis, additional protections may
be necessary. See 10 C.F.R. 50.33 (f)(4) (to ensure adequate funds for safe
operation, NRC may require “more detailed or additional information™ if
appropriate). As we detail below, NEP is entitled to argue that this case calls for
additional financial qualification measures beyond the five-year projections and
that the applicants therefore have not met their burden under section 50.33 (f}2)
to satisfy Commission financial qualification measures.

As support for the argument admitted, NEP’s expert submitted information from (1) estimates of

increased generation capacity in the region by the New England Energy Pool [“NEEPOOL”], and

(2) financial information submitted by Little Bay’s parent companies, BayCorp. Holdings Ltd.

[“BayCorp”] and Great Bay Power Corporation [“Great Bay”]. NEP presented evidence that

planned new generation in the region amounted to potentially double the current supply of

13
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electricity in New England. Also, the financial statements showed that Great Bay, a 12.1% co-
owner and —licensee of Seabrook, had failed to generate a profit every year since its incorporation
(the previous 2.75 years), and that Great Bay’s liquid assets had been reduced by 54% ($15
million) in the previous 1.75 years. Similar to ENF and ENIP, Great Bay’s and Little Bay’s
revenue sources consist entirely of wholesale energy market sales. On the basis of the evidence
provided, the Commission determined that NEP’s contention was admissible and demonstrated a
material dispute of law (regarding interpretation of the requirements of 50.33 (f)}2)) and fact
(regarding the credibility of Little Bay’s revenue projections).

Little Bay and Great Bay’s revenue sources consist entirely wholesale market sales as do
the present applicants. ENF and ENIP will face a similar situation beginning in 2004. '* ENF
will begin selling 69% of its capacity on the wholesale market. In ENF’s market areas,!® the New
York Independent System Operator [“NYISO”] indicates that 5,559.9 MW of new generation are
planned to be in service by 2003; by 2005 when ENF must generate all of its revenue through the
wholesale market, planned new generation totals 6,564.9 MW. In ENIP’s market areas,'*
planned new generation totals 13,108.3 MW by 2003, and 18,428.3 MW by 2005. While all of
the planned new generation will probably not be completed, it is reasonable to assume that a large

portion of 1t will, with the potential to substantially increase supply of electricity in New York’s

12 There is, in fact, more at stake in the present proceeding because Little Bay and Great Bay
only possess a combined 15% of a single reactor, whereas the Entergy applicants here would

each have responsibility for an entire reactor.
" Niagara Mohawk Power Corp. [“NMPC”] and New York State Electric & Gas [*NYSEG”]

service territories.
'* Consolidated Edison and NYPA service territories.

14



wholesale market."> In its hearing request and subsequent reply to Montauk and Little Bay,
NEP describes a similar situation in New England, with approximately 30,000 MW of new
generation planned. The potential for large increases in supply and competition could make the
basis; for ENF and ENIP’s projected market revenues highly uncertain. Furthermore, ENF and
ENIP will be entering the market at a later date than many of their competitors, potentially
undermining their ability to acquire stable contracts. NEP’s expert witness points to Securities &
Exchange Commission filings by BayCorp. describing financial risks of its wholesale nuclear

generation business:

Bay Corp has never reported an operating profit for any year since its
incorporation. The Company’s business strategy is to seek purchasers for its
share of the Seabrook Project electricity output at prices, either in the short-term
market or pursuant to medium or long-term contracts, significantly in excess of the
prices currently available in the short-term wholesale electricity market. Sales at
current short-term rates do not result in sufficient revenue to enable BayCorp to
meet its cash requirements for operations, maintenance and capital-related costs.
Great Bay’s ability to obtain such higher prices will depend on regional, national
and worldwide energy supply and demand factors that are beyond the control of
Great Bay. There can be no assurance that Great Bay will ever be able to sell
power at prices that will enable it to meet its cash requirements.

... Inthe past, wholesale sellers of electric power, which typically were electric
utilities, frequently entered into medium or long-term power sale contracts
providing for prices in excess of the prices available in the short-term market,
which includes contracts of one year or less in duration. In recent years, increased
competition in the wholesale electric power market, reduced growth in the demand
for electricity, low prices in the short-term market and the uncertainty associated
with deregulation of the industry have reduced the willingness of wholesale power
purchasers to enter into medium or long-term contracts and have reducedthe prices

> A November 2000 report by the New York State Energy Planning Board, Report on the
Reliability of New York's Electric Transmission and Distribution System, estimates that total
current generation capacity in the state is approximately 34,400 MW. As of December 12, 2000
the NYISO indicates a total of 32,373 MW of new generation and interconnections planned by
2005. See Exhibit =5.

15
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obtainable from such contracts. See fxhibit #5B NEP Response, etc., Exhibit 1 ar
pages 3-5.

It is reasonable to expect that New York’s evolving wholesale energy market will duplicate many
of these conditions, with large amounts of increased generation, new interconnections with New
England’s market, and political and regulatory uncertainties unfolding in the process of
deregulation (see below). If ENF and ENIP are not able to acquire stable medium or long-term
contracts, they could find themselves in a situation without the financial security to safely
operate the reactors. The NRC must review Applicants’ projections in greater detail to determine
whether this is a likely possibility. CAN submits that, if it is, the applications do not provide
adequate financial assurance for the safe operation of FitzPatrick and IP3. A

Staff also refers to dramatically increased wholesale electric rates in other US electric
markets over the past several months as an indication of assurance in Applicants’ projections.
See SERs at page 6. However, there is no reason to believe that, three to five years from now,
the current experience in markets like California will prevail in New York. Political leaders in
California are in the process of requiring dramatic reform in the state’s energy market, which
could involve the imposition of rate caps and other regulations to control the rise in market rates.
See Exhibit #6, “Energy summit generates optimism.” Furthermore, as a result of the situation in
California, pressure is also building among state officials in New York to ensure that prices do
not nise as they have in California. See Exhibit #7, “Lawmakers heated over energy plans.” The
Entergy companies’ market revenue projections must be reviewed to determine their basic
assumptions about the market structure and regulatory environment. Those assumptions will

have significance to whether ENF and ENIP’s revenue projections are reasonable. There is a

16



NOTE:  THIS DCCUNMENT OMITS PROPRIETARY INFORWMATION NDICATED &0
SHADED AREAS SURROUNDED BY BRACKETS.

genuine dispute concerning the credibility of Entergy’s revenue projections, which are
unreviewed and based on an unpredictable market. The NRC has to do a more in-depth analysis
to determine the credibility of these newly formed entities” projections and whether they can

provide adequate financial assurance to justify the license transfer.

Because fundamental aspects of the proposed transaction leave ENF and ENIP unable to
provide adequate financial assurance of continued safe operation, the Commission should dismiss
the license transfer applications. Major portions of the agreements between NYPA and the

Entergy companies would have to be renegotiated in order to sufficiently protect the public

health and safety.

Should the Commission determine that it would be more prudent to impose license
conditions rather than dismiss the application, the following conditions would address the major
flaws and insufficiencies in the proposed transaction as it stands:

1) The Commussion should require that the level of supplemental funding in the form of
letters of credit or sureties provided by Entergy and/or its other subsidiaries be sufficient to cover
a one-year shutdown for extensive maintenance at each reactor. As discussed in Mr. Smeloff’s
declaration and Exhibit 5 (Request for Hearing by New England Power, Inc. ), CAN believes

the level of supplemental funding must be able to cover both the increased maintenance costs and

17
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other contractual financial commitments during that period. The Applicants should be required
to propose estimates, with an opportunity for comment by CAN in the course of the proceeding.
2) In the alternative, Entergy Corp. or any of its other subsidiaries should be prevented
from absorbing any retained earnings of ENF and ENIP (or Entergy Nuclear Investment Co. #1
and #2) until such a 1-year reserve is established and placed in escrow until needed. One of the
principal flaws in the existing applications is that, although there are years where it seems
possible for ENF and/or ENIP to make a profit, it is unclear on what schedule those earnings are
to be absorbed by the parent company. Thus, it is not clear whether ENF and ENIP have the
ability to build up a sufficient reserve of earnings with which to afford unanticipated maintenance
needs or extended shutdowns. Since the Entergy applicants cannot return to ratepayers for such

cost increases, this means that the future operation of FitzPatrick and IP3 could rely on a strictly

hand-to-mouth business plan, with its only assurance a combination of paltry loans e

. As part of this condition, it would also be necessary to require that Entergy, Entergy
Global Investments, and/or Entergy Investments provide supplemental funding equivalent to that
in Condition #1 above until the reserve is established, or in case it cannot be.

3) In another alternative, the Commission could require that NYPA continue its
obligation to insure the safe operation of FitzPatrick and IP3. While CAN acknowledges that
this arrangement would be unconventional, it would be no more unconventional than the
arrangements NYPA and the Entergy companies have proposed with regard to decommissioning
and the decommissioning trust fund. However, while the Commission is essentially being asked

to bend its regualtions on decommissioning to shield NYPA and Entergy from liabilities —

1R



NOTE:  This DOCUNMENT OMITS PROPRIETARY INFORWATION DI LT 8D
SHADED AREAS SURRGUNDED BY BRAUKETS

potentially at the expense of the Commission’s future authority and the public health and safety
— requiring that NYPA take responsibility for ensuring adequate funds for the continued safe
operation of FitzPatrick and IP3 would preserve the integrity of the Commission’s financial
assurance requirements and the public health and safety. Furthermore, inasmuch as the revenue
limitations and uncertainties imposed on ENF and ENIP by the existing agreements are due in
part to NYPA’s interests, NYPA should be required to accept some of the financial risks in

ensuring that the public health and safety is not compromised.

CAN believes that the applicable rule for filing of this revised contention is 10 CFR §

2.1306 (cX3)'® and that this filing should not be treated as a late-filed contention. Per phone
conversations with the Presiding Officer, CAN was given indication that this revised contention
might be treated as a late-filed contention, which imposes higher standards for admissibility. If
the late-filed contention standard is applied, CAN satisfies it because the issues that CAN has
raised are based on new and unreviewed information that has come to light since the submission
of the applications and the NRC Staff’s Safety Evaluation Reports [“SERs”]. This new
information, which was provided to CAN in proprietary financial documents recently supplied
by the Applicant and the NRC Staff, casts an even greater shadow over the Entergy applicants’

ability to offer adequate financial assurances, and which would potentially provide the basis for a

'* 10 CFR § 2.1306 (c) establishes three options for determining whether hearing requests and
intervention petitions have been filed in a timely fashion. Subparagraphs (1) and (2) s=t
schedules based on dates of notice in the Federal Register and Public Document Room,
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late-filed contention. In particular, through Exhibits 3 and 4 and other published news accounts,
CAN has learned of significant financial commitments which the Entergy applicants have
incurred through agreements with local communities. Because these commitments were incurred
after NRC Staff completed their evaluation of the applications, and because it is unclear whether
these expenses estimated accurately (or at all) when the applications were submitted, CAN has
good cause for raising its concerns at this time.

CAN also satisfies the other elements of the Commission’s late-filing standard in 10
C.F.R. § 2.1308(b). First, there are no other means by which CAN can protect its interests,
because the NRC licensing proceeding is the only forum available for vindicating CAN’s right to
protection of health and safety under NRC regulations. Nor are there any other parties to this
proceeding who will represent CAN’s interests. Second, CAN’s participation can reasonably be
expected to assist in the development of a sound record. CAN has obtained the expert assistance
of Edward Smeloff, whose declaration is submitted in support of this filing. Mr. Smeloff is
prepared to testify in this proceeding. [ Verify this with Ed.] His testimony would follow the
lines of the issues he has described in his declaration. Finally, although the admission of this
contention be expected to broaden and/or lengthen the proceeding somewhat, this consideration
must be weighed against the fact that the new issue is based on documents that were unavailable
to CAN until very recently. CAN °s statutory right to a hearing under the Atomic Energy Act
cannot be infringed by the application of this element of the standard, where CAN’s delay in

introducing new issues is due solely to the Applicants’ and staff’s delay in producing

respectively. Subparagraph (3) provides flexibility for special circumstances, allowing until
“Such other time as may be provided by the Commission.”
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information. On that basis, CAN believes this filing would satisfy the requirements of 10 CFR §
2.1308 (b) for untimely filing of hearing requests.'’

However, CAN does not believe it is appropriate to apply § 2.1308(b). In authorizing
CAN to submit a revised contention on the basis of confidential information released by the
Applicants under protective agreement, there is nothing in CLI-00-22 which contemplates
holding this filing to anything but the Commission’s “‘usual specificity requirements.” See CLI-
00-22 at page 24. In fact, through a footnote to the above, the Commission specifically indicates
the rationale for allowing CAN to submit a revised contention, acknowledging the special
circumstances that warrant an exception to Subpart M’s normal requirements for timely filing

and review of hearing requests:

... in the unusual setting here, where critical information has been submitted to the
NRC under a claim of confidentiality and was not available to petitioners when
framing their issues, it is appropriate to defer ruling on the admissibility of an issue
until the petitioner has had an opportunity to review this information and submit a
properly documented issue._]d,
Were § 2.1308 (b) applied here, it is possible that it would restrict the scope of admissibility to
only those portions of CAN’s contention dealing with the new information currently unreviewed
by NRC. However, the Commission’s order specifically deals with confidential information
reviewed by NRC but previously unavailable to CAN."®* The Commission clearly felt it was

important for CAN to have the opportunity to review the confidential information and submit

specfic, well-documented contentions challenging the adequacy of the Entergy companies’ cost-

'710 CFR § 2.1308 (b) states, in part, that “Untimely hearing requests or intervention petitions
may be denied unless good cause for failure to file on time is established.”
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and-revenue projections. Therefore, CAN believes the filing of this revised contention should be

considered timely, and that the applicable rule is § 2.1306 (c)3).

CONCLUSION

For the reasons set forth above, CAN requests the additional issue stated above
be admitted to the proceeding created by CLI-00-22 already in progress.

DATED at Syracuse, New York, this 10" day of January, 2001.

Respectfully submitted:

CITIZENS AWARENESS NETWORK, INC.
Timothy L. Judson Orgamzer for Central New York-CAN

BY:

Deborah B. Katz, Executive Director of CAN

pro se for CAN

Citizens Awarness Network, Inc.
c/o P.O. Box 3023

Charlemont, MA 01339-3023
(413) 339-5781

cc:  Office of Secretary;
Service List

' At the risk of redundancy, it is important to acknowledge that, prior to receiving the
unredacted applications, it was impossible for CAN to file a properly specific and well-
documented contention on the issues in question
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EDWARD A. SMELOFF

Executive Director
Pace Energy Project
78 North Broadway, E-House

White Plains, NY 10603
Telephone: (914) 422-4221
FAX: (914) 422-4180 - e-mail: esmeloff@law. pace.edu

Since June 1997 Mr. Smeloff has been the executive director of the Pace Energy Project. The
project is located at Pace University Law School in White Plains, New York. The Pace
Energy Project is an advocacy organization involved in energy policy issues including utility
restructuring, global climate change, promotion of renewable energy technologies and research
in environmental externalities. Pace advocates on behalf and represents coalitions of
environmental and consumer groups in multiple states, including New York, New Jersey,
Pennsylvania and Florida.

In his capacity as executive director, Mr. Smeloff is responsible for overall program strategy,
program administration, fundraising and supervision of professional and support staff. He
acts as liaison with energy policy makers at the federal, state and local levels of government.
Specific responsibilities include:

* Establishing and maintaining good working relationships with environmental, consumer
and other public interest groups to advocate for specific legislative and regulatory policies
to advance the use of energy efficiency and renewable energy technologies.

* Providing guidance and direction to project staff to assure that environmental and
consumer interests are adequately represented in policy and operating decisions made by
the PJM and New York Independent System Operators.

* Identifying opportunities to promote the cost-effective application of distributed
technologies (including solar and fuel cells) through regulatory proceedings (e.g.
interconnection standards) and via negotiations with utility distribution companies.

* Providing general direction for research into policy mechanisms (e.g. ecological tax
reform, property and casualty insurance incentives, securitization of energy efficiency
loans) to promote the utilization of energy efficiency technologies at lowest possible
social costs.

* Supervising the development and implementation of The Power Scorecard, an analytic
methodology for evaluating and rating the environmental quality of power supplies with
the goal of increasing demand for environmentally superior products in competitive
electricity markets.

* Interacting as needed with elected and appointed officials, representatives of business and
industry and the press regarding the goals and objectives of the Energy Project.

* Communicating, orally and in writing, with a wide variety of groups, including private
foundations, federal and state utility regulators and other public officials.

* Managing a staff of attorneys, economists and policy analysts, including prioritizing and
organizing work.

From January, 1987 through June, 1997 Mr. SmelofT served on the elected Board of
Directors of the Sacramento Municipal Utility District (SMUD), the fifth largest publicly



owned utility in the United States. During that time he served as Board President, Vice
President, Chair of the Board’s Policy and Fiscal Committees and chair of the utility’s task
force on renewable energy development. While President of the Board of Directors,
immediately following the closure of the utility’s nuclear plant by Sacramento’s voters, he
oversaw the development of a recovery plan that emphasized investments in energy
efficiency measures, a diversified portfolio of power purchases, the development of three
local cogeneration facilities and the installation of two fuel cells and over 4 megawatts of
photovoltaics. His experience at SMUD includes overseeing:

* Resource planning, financial management and operations for an electric utility serving
over 460,000 customers.

* The implementation of statc-of-the-art programs in customer service, information
management systems and employee safety.

* Innovative project financing of three natural gas fired cogeneration projects located at
major industrial facilities in Sacramento.

¢ Development of plans to open up the retail electricity market in Sacramento while
assuring the recovery of the utility’s stranded costs and continued support for public
purpose programs.

* An economic development program that resulted in the retention of several major
industrial customers in Sacramento in the recruitment of several major new companies to
Sacramento including Packard Bell, Apple and JVC.

* Plans to install 10 MW of photovoltaics in Sacramento by 2002 along with the
recruitment of a new advance thin film photovoltaic manufacturing facility to
Sacramento.

* The installation of electric vehicle recharging infrastructure in public parking lots and at
light rail stations.

From 1992 through 1997 Mr. Smeloff served as SMUD’s representative to the California
Institute for Energy Efficiency (CIEE), a collaborative effort of the University of California
and the state’s electric and gas utilities. CIEE was formed to conduct medium-term research
and development of energy efficiency technologies and applications. As the President of the
Institute’s governing board he provided policy guidance during California’s restructuring of
the electric utility industry.

Mr. Smeloff is the author of Rei i lectri ilities: ition, Citi Action
Clean Power, published by Island Press. The book addresses the fundamental issues related to
the restructuring of the electric utility industry in a manner that is accessible to the general
citizenry.

He currently serves on the Board of Directors of the Center for Resource Solutions, the
Northeast Energy Efficiency Partnerships and the Northeast Sustainable Energy Association.
He also was appointed by the County Administrator of Westchester County to serve on the
Westchester County Public Utility Service Agency. In addition he serves on an advisory
panel to the New York State Energy Research and Development Agency that is responsible
for oversight and evaluation of energy efficiency and renewable energy programs.
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Before the
UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

In the Matter of Docket Nos. 50-333-LT
and 50-286-LT
POWER AUTHORITY OF THE STATE OF (consolidated)

NEW YORK and ENTERGY NUCLEAR

FITZPATRICK LLC, ENTERGY NUCLEAR

INDIAN POINT 3 LLC, and ENTERGY

NUCLEAR OPERATIONS, INC. ASLBP No. 01-785-02-LT

(James A. FitzPatrick Nuclear Power Plant
and Indian Point Nuclear Generating Unit
No. 3) January 10, 2001

DECLARATION OF EDWARD A. SMELOFF

Under penalty of perjury, Edward A. SmelofT states as follows:

1. I am executive director of the Pace Law School Energy Project, a research and
advocacy organization working to develop and support sustainable energy policies
based in White Plains, New York. The Energy Project is part of the Pace University
School of Law, a non-profit educational institution incorporated in the state of New
York.

2. The purpose of this affidavit is to offer an analysis of the financial qualifications of
the Entergy Nuclear Fitzpatrick, LLC (“ENF”) and the Entergy Nuclear Indian Point,
LLC (“ENIP”) to safely operate the Fitzpatrick and Indian Point 3 nuclear power
plants. In particular, I will address the possibility that the applicants will not have
sufficient sources of funds to safely operate the Fitzpatrick and Indian Point 3 nuclear
power plans.

3. Iam qualified by training and experience to evaluate the financial qualifications of
the Applicants in this proceeding, ENF and ENIP to safely operate the Indian Point 3

and Fitzpatrick nuclear power plants. | have a masters degree in public administration

NOTE: THIS DOCUMENT OMITS PROPRIETARY INFORMATION INDICATED
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from the University of Southern California including training in capital budgeting and
financial analysis. A copy of my curriculum vitae is attached.

4. I have also participated in interventions by the Pace Law School Energy Project in
numerous regulatory proceedings in New York and New Jersey on behalf of
consumer and environmental organizations. Since 1997, I have served as the
executive director of the Energy Project responsible for the supervision of all
activities of the project. The project has produced and published numerous analyses
and studies regarding the electricity industry. One such study that | initiated,
supervised the research and edited was a September, 1997 economic analysis of the
potential early retirement of the Salem Nuclear Generating Station.

5. T'have previous significant experience in evaluating the financial qualifications of an
applicant to operate a nuclear power plant as a member of the Board of Directors of
the Sacramento Municipal Utility District. In that capacity I had responsibility for
review of budgets for the Rancho Seco nuclear generating station, authorization of the
issuance of revenue bonds to support the operations of the nuclear plant and other
facilities of the utility and communications with financial rating agencies including
Moody’s, Standard and Poors and Fitch regarding the financial situation of the
Sacramento Municipal Utility District.  From January 1986 to June 1997, I served
on the Board of Directors of the Sacramento Municipal Utility District, a municipal
electric utility based in Sacramento, California that owned and operated a nuclear
power plant. For two years I served as President of the Board of Directors. As a
Director of the utility I was responsible for oversight of all operations of the utility,
including operations at the Rancho Seco Nuclear Generating Station.

6. As aresult of an overcooling incident on December 26, 1985 and subsequent
regulatory actions taken by the Nuclear Regulatory Commission, the Rancho Seco
Nuclear Generating Station was out of operation for 26 months. During that period of
time the ongoing operating and maintenance cost and the cost of repairs to the facility
totaled $410 million.

7. InJune, 1989 the electorate of Sacramento County voted to close the Rancho Seco
Nuclear Generating Station. Following that vote the Sacramento Municipal Utility

District invited proposals for transfer of the ownership of the facility to any interested
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and qualified party. Quadrex Corp., a publicly traded California corporation that
provided low-level radioactive waste disposal services, was the only party to offer to
purchase and operate the plant. I participated in the due diligence process to
determine whether the operating license should be transferred to Quadrex. The
review included an analysis of Quadrex’s assets and creditworthiness, projections of
the costs of operating, maintaining and repairing the Rancho Seco nuclear power
plant and projections of revenue Quadrex would obtain both through the sale of
electricity back to the Sacramento Municipal Utility District and into the California
wholesale market.

After three months of negotiations with Quadrex and e <tensive review of the
company's financial and technical capabilities to operate the nuclear plant the Board
of Directors of the Sacramento Municipal Utility District determined that Quadrex
had insufficient working capital to safely operate the plant.'

Neither ENIP nor ENF qualifies as an electric utility as defined under 10 CFR 50.2.
Therefore, these applicants for a nuclear operating license must demonstrate that they
meet the financial requirements for a non-utility nuclear operator. A non-utility
applicant is required to demonstrate its financial qualifications to cover the operating
costs for the period of the license. Specifically they must demonstrate annual
operating costs and sources of funds for the first five years of facility operations. For
ENIP and ENF there are two sources of funds that they assert will assure the financial
integrity of operations. The first source of funds is revenues from the sale of
electricity. Those revenues are defined under power purchase agreements with the
New York Power Authority through 2004 for Indian Point 3 and through 2003 for
Fitzpatrick. Following those dates revenues will be obtained through sales into the
wholesale market. The second source of revenues for plants operation are letters of
credit with affiliate Entergy companies, Entergy Global Investments, Inc and Entergy
International Ltd. LLC.

The most cnitical factor in revenue projections is the capacity factor of the plant, that
is, the number of hours that the plant produces electricity compared to the number of

hours the plant is unavailable for production. Because the fixed operating costs of a

! Subsequently, Quadrex filed for bankruptcy.
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nuclear plant are relatively high compared to other plants, it is crucial for their
financial viability that they operate as many hours as they can safely do so. Under
the take or pay contracts with the New York Power Authority, ENF and ENIP only
obtain revenues when the plants operate.

The other critical factor for the financial viability of a nuclear plant is the cost of
operations and maintenance. The operations and maintenance costs are driven largely
by labor costs, which can vary significantly at nuclear plants. Reducing the
workforce at the nuclear plants can lower labor costs. But doing so can also increase
long term safety risks by reducing preventative maintenance at the plants. Often,
labor costs at a nuclear plant increase during times when repairs or improvements are
made. At Rancho Seco the labor force fluctuated between 800 and 1500 employees
and contractors. Therefore, it is important in looking at the financial viability of the
operations at a nuclear power plant to perform sensitivity analyses both of costs and
revenues.

A sensitivity analysis varies key variables to determine the sensitivity of outcomes to
changes in those variables. For the purpose of determining whether the applicants
have the financial capability to safely operate the Fitzpatrick and Indian Point 3
nuclear plant the two key variables that need to be tested through sensitivity analyses
are the capacity factor and the cost of operations and maintenance. The applicants
have assumed in their financial analysis that the Fitzpatrick and Indian Point 3 power
plants will operate at a capacity factor of 85 percent over the next five years. They
have also provided in their redacted applications forecasts of operations and
maintenance costs. Entergy has estimated that the operation and maintenance cost for
Indian Point 3 would average f#ff per kilowatt hour from 2001 through 2005. For
Fitzpatrick, Entergy estimates those costs at fi##} per kilowatt hour for the same
period.

These forecasts about operation and maintenance costs are forward-looking
statements. As such they may be influenced by factors that could cause actual
outcomes to be matenally different than anticipated. In order to determine the effects
of key factors on these projections, the applicants should have performed sensitivity

analyses as part of their application. The Nuclear Regulatory Commission staff did
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perform sensitivity analyses on the capacity factor and on the revenue projections
based on the market price of electricity. One analysis assumed 10 percent reduction in
capacity factor. The NRC staff concluded that with all other variables held constant
that ENF would have the financial capability to maintaining the plant in a safe
manner. In a separate sensitivity analysis the NRC staff found that the revenues for
Fitzpatrick could be reduced by 12 percent and still break even. For Indian Point 3,
the staff found that revenues could decline by 17 percent and still break even.

In my professional opinion, the assumptions used by the NRC staff did not the cover
the spectrum of foreseeable contingencies in the performance and cost of operations
and maintenance for the plants. The NRC staff should have looked at both a lower
capacity factor and higher operation and maintenance costs. First, the assumed
capacity factor of 85% is not consistent with past experience at Fitzpatrick and IP3.
The average capacity factor for Indian Point 3 over the past six years has been 52.3
percent with the plant operating at less than a 75 percent capacity factor for four out
of the last six years. The average capacity factor for Fitzpatrick has been 80.7 percent
over the past six years with the plant operating at less than a 75 percent capacity

factor for three of the last six years. [ IR EES

B81. For example, at the two unit Salem Nuclear Generating Station (2212

megawatts of capacity) operation and maintenance expenses averaged $130 per

kilowatt of capacity for the five year period of 1992 to 1996. That represents
i than those assumed for

&8l for Fitzpatrick.

Indian Point 3 and 5NN
In my professional judgment a reasonable sensitivity analysis of the financial
performance of the Fitzpatrick and Indian Point 3 nuclear power plants would use a

capacity factor of 75 percent and a 15 percent increase in operation and maintenance

expenses for each of the plants.

g
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with a capacity factor of 75 percent. This possible erosion of net revenues raises
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available to the applicants in the event that retained revenues are not available for an
extended plant outage. This issue is discussed below in paragraph 18.

17. A key question regarding the financial qualifications of the applicants is whether they
will have sufficient funds to withstand an extended outage at one or both of the
nuclear plants. According to ENF's and ENIP's applications, fixed operating
expenses during an extended shutdown of either nuclear plant would be paid for by
retained earnings or by lines of credit with other Entergy affiliate companies. The
total amount available under these lines of credit is $90 million ($20 million each for
Indian Point 3 and Fitzpatrick from Entergy Global Investments Inc. and $50 million
from Entergy International Ltd. LLC that could be used for either or both facilities)*.

This working capital including the lines of credit would cover the fixed operating
28 of outages

M outage at either facility or a total of il

expenses for [
at both facilities.”

18. In my professional opinion, this constitutes an inadequate operating reserve. Outages
of more than six months are common in the nuclear industry.* It is prudent to require
operating reserves significantly greater than those proposed by ENF and ENIP in their
applications for license transfer. As the applicants begin to reach the limit on their
line of credit they will find themselves in a position whether they will be unable to
obtain the capital necessary to take actions to protect public health and safety at the
facilities.

19. I have also found that the license transfer provides insufficient information about
reliability of letters of credit provided by Entergy Global Investments Inc. and
Entergy International Ltd. LLC. The purpose of the letters of credit is to provide
ENF and ENIP will an source of funds they can call upon when needed to meet fixed
operation and maintenance costs at the nuclear facilitics. Letters of credit are

routinely provided by financial institutions to businesses following a due diligence

: Page 8 of Application for Transfer of Facility Operatmg License
¥ This information was revealed for the first time in the unredacted version of the applications for license

transfer (page 9)
* From 1994 through 1999 licensed nuclear power plants in the United States experienced outages of six
months or longer 40 times. Outages extending longer than 12 months occurred 19 times during these six

years. Information Digest 2000 Edition (NUREG 1350, Vol. 12)
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review of their business plans. Letters of credit are backed up by the financial assets
of the lending institution and are credible to the extent that those assets are assured.
There are several flaws with the lines of credit that ENF and ENIP obtained. First,
the lines of credit are not with well known financial institutions but with affiliate
Entergy companies. Given the companies have interlocking fiduciary interests it is
not clear that the issuers of the lines of credit have conducted a due diligence
examination of the business plans of ENF and ENIP. Second, the information
provide by ENF and ENIP about the financial background of Entergy Global
Investments, Inc and Entergy International Ltd LLC is minimal and hardly adequate
to determine their capability of meeting the terms of the lines of credit. Financial
statements for Entergy Global Investments Inc. and Entergy International Ltd. LLC
are included as enclosure 9 to the May 12, 2000 application. This enclosure consists
of two pages. One is labeled Entergy International Ltd. LLC Consolidated
Statements of financial position. The other is labeled Entergy Global Investments,
Inc. Balance Sheet. The cash and cash equivalents of Entergy International is

reported to be RiaaEA and the cash and cash equivalents for Entergy Global

Investments is Bil. Other assets of these two companies are reported only in the
most general terms. To know whether these assets are liquid and available to back up
the lines of credit more information is needed about the underlying assets, preferably
though an audited financial statement. It is, therefore, impossible to determine
whether these companies have the liquidity and capability to meet their commitments
to ENF or ENIP. Additional due diligence by the Nuclear Regulatory Commission
staff is required to provide reasonable assurance that these funds would be available
when needed. Preferably, the Commission should require that a line of credit be
established with a traditional financial institution rather than with an interlocking
entity.

Pursuant to 10 CFR 50.33(f) a non-electric utility must demonstrate it has a
reasonable assurance of obtaining funds to cover estimated operating costs for the
period of the license. The applicants have provided estimates of revenues and costs

for the period of 2000 to 2005. While the applicants are not required to provided

detailed costs beyond 2005 they have, in fact, provided no additional information
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about the potential deregulated market conditions from 2006 to the end of the
operating licenses. Market conditions since the deregulation of the electric utility
industry have been extremely volatile. During times of surplus capacity wholesale
market prices approach the short-term marginal costs of new gas-fired combined
cycle power plants which has been as low as 2 cents per kilowatt hour when natural
gas prices are around $2.50 per million BTUs. On the other hand price have risen to
15 cents per kilowatt hour and higher during periods of scarcity. In New York
applications for new combined cycle power plants have been filed with the New York
siting board that have the potential to double the generating capacity in the state. Not
all of this new capacity will be built. But if a significant proportion is constructed it
will exert strong downward pressure on wholesale market prices. While the NRC
should not expect that applicants for nuclear operating licenses have a crystal ball that
can forecast future market conditions, it should expect that there will be discussion of
these issues as part of a demonstration of the applicants’ financial qualifications.

ENF and ENIP should be required to provide the NRC with this information

Given the reasonable possibility that there will be [ERSRRIMBRIIIEE carnings from
the operation of the Fitzpatrick and Indian Point 3 nuclear power plants from 2001 to
2005 and the uncertainty as to the credibility of the letters of credit from the two
affiliate Entergy companies the NRC has insufficient basis to find that the applicants

have demonstrated adequate financial qualifications to assure the safe operation of the

Fitzpatrick and Indian Point 3 nuclear power plants. In addition, ENF and ENIP
have failed to demonstrate that they have reasonable assurance of obtaining the funds

necessary to operate the plant safely beyond 2005.

I declare that the foregoing facts are true and correct to the best of my knowledge,

and that the opinions expressed above are based on my best professional Jjudgment.

Signed under the pains and penalties of perjury, this 10" day of January, 2001.

[Original signed by Edward A. Smeloff]

Edward A. Smeloff
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A) Motion of New England Power Company for
Leave to Intervene, etc., with Supporting
Declaration (December 31, 1998)
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Answers of Montaup Electric Company and Little
Bay Power Corporation (January 19, 1999)

C) Commission Memorandum & Order, CLI-99-06
(March 5, 1999)
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Pact would settle taxes
Tentative agreements give local governments income as nuclear

plants face sale.
By Stephen Watson

Local officials have reached tentative, 10-year tax agreements that would ensure that
Scriba's three nuclear power plants continue generating millions of dollars in revenue.

The officials said Wednesday ihe proposals were historic and would grant Scriba,
Oswego County and the Oswego and Mexico school districts a steady stream of money

despite uncertainty over the plants' looming sale.

The Nine Mile Point 1 and 2 and James A. FitzPatrick power plants would pay those
governments about $127 million over 10 years in place of property taxes.

The tentative agreements include provisions for a lump-sum payment to the Mexico
schools, Scriba and the county, as well as the sale of low-cost power.

Lawyers for Scriba, the county and the school districts negotiated the tentative
agreements with representatives from Niagara Mohawk and Entergy Corp. over several

years.

Niagara Mohawk owns Nine Mile I and a controlling share of Nine Mile 2 and is seeking
a buyer for those plants. Entergy is buying the FitzPatrick plant from the New York

Power Authority.

Norman Seiter Jr., Scriba town attorney, said the agreements ensure that the plants will
continue to operate safely and will remain viable employers in the region.

"We believe we have reached agreements, combined, that would give us a decade of
stability and growth," Seiter said.

For the agreements to take effect, however, the state legislature would have to pass
legislation establishing entities, similar to industrial development agencies, that would
have the right to negotiate such tax agreements.

Similar legislation failed to pass both houses of the legislature last year, said Al White, an
Albany lawyer representing the county and the school districts.

Under the Nine Mile 1 and 2 agreement:

* Taxes paid by the plants to Scriba, the county and the Oswego school district would fall
from $36.5 million in 2001 to $20 million in 2005 and would remain at $20 million
annually for the last five years of the agreement.



* The agreement would include an incentive mechanism. If the plants are operated at a
higher capacity than they have been, the owner would pay up to $4 million more per year
in the agreement's last years.

FitzPatrick has not paid property taxes because it is owned by the power authority, a
quasi-state agency.

Under the FitzPatrick agreement:

*“ Entergy would pay Scriba, the county and the Mexico school district $7.28 million per
year for 10 years.

* The company would make a one-time payment of $2.7 million to the three
governments.

“ It would provide 10 megawatts of low-cost power each year over the last five years of
the agreement to the county to be used to lure new businesses to the county or to be sold
to local governments.

Taking the plants off the tax rolls and establishing the 10-year agreement means the local
governments would not have to worry about negotiating a new assessment each year,

Seiter said.

The process of setting a new assessment each year is subject to a formula set by the state,
known as an equalization rate. This can swing wildly from year to year - squeezing tax
rates up or down, Seiter said.

After the lawyers' presentation, James McMahon, the leader of the minority caucus in the
county legislature, questioned whether the negotiators got the best deal possible.

John Sullivan Jr., a lawyer who represents the minority legislators on energy issues,
questioned whether the lawyers even have the authority to negotiate the tentative
agreement on behalf of the local governments.

Thursday, November 16, 2000
© 2000 Syracuse Newspapers
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Entergy Reaches Tax Accord on Indian Point Il

By John Jordan
Last updated: Dec 5, 2000 11:12AM

CORTLANDT, NY-Entergy Corp., headquartered in Jackson, MS, which is
in the process of acquiring Indian Point | and Hl, has reached a multi-million
dollar tax agreement with the town and the Hendrick Hudson School
District on its recently acquired Indian Point Il facility. Officials involved in
the deal say it will stabilize local tax revenues. The agreement culminates
more than seven months of negotiations between the three.

Officials with Hendrick Hudson report that the tax deal with Entergy centers
on its purchase of the Indian Point Il plant from the New York State Power
Authority. Since that facility was state-owned, it was off the municipal tax
rolls. However, while the agreement calls for the property to remain so,
Entergy would provide Cortlandt and the school district with Payments in
Lieu of Taxes over the next 14 years. Officials contend that the PILOT
agreement, which includes the creation of a tax reserve fund, was
necessary to offset the expected loss in taxes from the sale of the Indian
Point | and Il nuclear plants from Con Edison to Entergy.

"The district has worked with the town to negotiate with Entergy a tax
agreement that will allow our schools and programs to continue in a stable
environment,"” says Hendrick Hudson superintendent Joan Thompson.
"This stability will help us ensure our financial future as we begin the
process of negotiating the taxes on Indian Point | and Il. We continue to
work toward our goal of remaining financially whole at the conclusion of
Entergy's purchase of all three plants.”

Cortlandt Town Supervisor Linda Puglisi adds, "We have reached a
significant agreement that is the key in helping to protect our taxpayers
from any impacts of the sale of these power plants. It has been a
cooperative effort to protect our taxpayers from the threat of reduced
assessment and therefore a potential reduction in tax revenue for all
entities involved."

According to a school district spokesman, Con Edison currently pays
approximately $24 million per year in school and property taxes on its
Indian Point | and Il nuclear power plants. The PILOT agreement requires
the adoption of state legislation. The annual payments by Entergy to the



town and school district would range from $9 million the first four years to
approximately $7 million in later years, adjusted for inflation.

The PILOT agreement payments would begin in 2001 if state legislation is
approved and would be deposited in a special reserve account and
allowed to accumulate. In the event that no state legislation is passed, the
accord calis for Entergy to pay an annual target tax obligation of at least $9
million for four years.

Entergy closed on the purchase of Indian Point 3 and the Oswego County-
based James Fitzpatrick nuclear power plants with NYPA on Nov. 21. The
sales price on that purchase was $967 million. Earlier in the month, Con
Edison and Entergy renorted the proposed sale of Indian Point | and Il in a
deal valued at $602 million. Indian Point Il has not been in operation since
a generator turbine leak in February 2000 although it is expected that the
facility could be re-started before year's end. Indian Point | has been shut
down and in "safe storage” since the early 1970s.

© 2000 by GlobeSt.com, LLC. Al rights reserved.
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ERQFQIED INTERCONNECTIONS | NEW YORK CONTROL AREA

Page 10of 3
Site Size Date of Study Interconnection Status of Proposed
# [Project Name Owner/Daveloper (MW) Application 8 Point Utllity Article X In-8ervice
1 Middietown Station Con Edison N/A 09/15/89 c Coop Corn-Rock Tav Lines NYPA N/A 2001
2  Athens Gen Athens Gen Co./ PG&E 1080 04/27/08 C Leeds-Pl.vVai. 91 Line NMPC Approved 6/13/00 2002
3 Bethlehem Energy Center PSEG Power NY 350 04/27/08 (o] Albany NMPC Appi filed 11/27/88 2002
4 CT-LIDC Tie-line LIPA/ Trans Energie US 330 07/20/98 R Shoreham, Long Island LIPA N/A 2002
5 Torne Valley Station Sithe Energies 860 01/28/99 R Remapo CONED Appi filed 11/16/69 2003
6 Sunset Energy Fleet Sunset Energy Fleet LLC 520 02/17/89 c Gowanus CONED Appl filed 7/26/00 2002
7 Ramapo Energy American Nationai Power 1100 02/23/99 R Ramapo CONED Appi filed 11/29/08 2003
8 Grassy Point Columbia Electric Corp. 1100 02/23/99 A West Haverstraw CONED  Pre-app filed 09/24/98 2003
9  Milennium 1 Millennium Power Gen Co. LLC 160 02/23/99 A Hall Gate/Bruckner CONED (Na Filing} 2003
10 Millennium 2 Millennium Power Gen Co. LLC 320 02/23/99 A Hell Gate/Bruckner CONED {No Fliing) 2003
11 East Coast Power-Linden East Coast Power-Linden Venture LP 20 03/25/99 A Goethals CONED N/A 2001
12  East Coast Power-Linden East Coast Power-Linden Venture LP 70 03/25/99 A Goethals CONED N/A 2001
13 East Coast Powser-Linden East Coast Power-Linden Venture LP 180 03/25/99 A Goethals CONED N/A 2002
14 East Coast Power-Linden East Coast Power-Linden Venture LP 160 03/25/199 P Goethais CONED N/A (None)
18 CT-LI AC Tie-line AEP Resources Service Corp. 600 04/13/99 | Shoreham, Long Island LIPA N/A (None)
16 ABB Oak Point Yard ABB Development Corp. 1075 04/15/99 A Hell Gate/Bruckner CONED Prelim filed 8/30/00 2003
17  KeySpan Ravenswood KeySpan Energy. Inc. 270 04/21/89 R Ravenswood CONED Appl filed 7/28/00 2003
18  Polelti Expansion NYPA 500 04/30799 R Astoria CONED Appl filed 8/18/00 2004
18 SEFCO NYC Energy LLC 79.9 05/07/99 R Kent Ave CONED N/A 2001
20 Spagnoli Road CC Unit KeySpan Energy, Inc 250 05/17/99 A Spagnoli Road LIPA (No Flling) 2003
21 Shoreham Gen Statlon KeySpan Energy, Inc. 250 05/17/99 A Shoreham LIPA (No Filing) 2003
22 Wawayanda Energy Center  Calpine Eastern Corporation 500 06/10/99 A Coop Corn-Rock Tav Lines NYPA Prelim fiied 7/27/00 2003
23 Calping Two Energy Center  Calpine Eastern Corporation 1080 06/25/99 [ Coop Corn-Rock Tav Lines NYPA (No Filing) 2003
24 Astoria Repowering-Phase 1 Orion Power 489 07/13/99 A Astoria CONED Prelim fllad 9/5/00 2003
25 East River Repowering Consolidated Edison of NY 360 08/10/99 R E. 13th St. CONED  Appi accepted 7/31/00 2002
26 Twin Tier Power Twin Tier Power, LLC 520 08/20/99 A Watercure-Oakdale 31 Line NYSEG  Pre-app filed 07/19/99 2003
27 Far Rockaway Barge ENRON 60 09/08/99 N/A Far Rockaway LIPA N/A 2001
28 Spagnoli Road GT Unit KeySpan Energy. Inc. 799 09/08/99 A Spagnoli Road LIPA N/A 2002
29  Bowline Point Unit 3 Southern Energy. Inc. 750 10/13/99 R W. Haverstraw CONED  Appl accepted 8/10/00 2002
30 Heritage Station Sithe Energies 800 10/29/99 C Independence (Oswego) NMPC  Appl sccepted 4/21/00 2003
31 Astoria Energy SCS Energy, LLC 1000 11/16/99 R Astoria CONED Appl filed 8/18/00 2003
32  Brookhaven Energy American National Powar 580 11/22/99 A Holbrook-Brookhaven Line LIPA Praiim filed 3/28/00 2003
33 Glenville Energy Park Glenville Energy Park, LLC 810 11/30/98 R Rotterdam NMPC Prelim fiied 12/29/99 2003

NOTE: The column labeled 'S’ refers to the status of the NYISO System Reliability Impact Study. The key lo the status code is as follows.
P=Pending, AsActive, I=inactive, R=Study Report Under NYISO Review, CxNYISO Review Completed

Updated: 12/11/2000
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Page 2 of 3

Site Size Date of Study Interconnection Status of Proposed

¥ |Project Name Owner/Developer (MW) Application )] Point Utility Article X In-8ervice
34 North First Street York Research Corp. 500 01/11/00 P Con Ed System CONED (No Filing) 2004
35 Gotham Power - Bronx | 1st Rochdaie Coop Group 79 01/112/00 P Parkchester/Tremont CONED N/A 2001
36 Project Neptune DC Tie Atlantic Electric, LLC 1200 01/21/00 A Con Ed System, Brooklyn CONED N/A 2004
37 Kitchen Caithness Energy, LLC 750 01/28/00 P Riverh'd-8rookh'n-Holp'k LIPA Prelim filed 8/17/00 2002
38 Far Rochaway Gen Ext KaySpan Energy. inc. 79 02/01/00 P Far Rockaway LIPA NIA 2002
39 E. F.Barrett Gen Ext KeySpan Energy. inc. 79 02/01/00 P Barrett LIPA N/A 2002
40 Riverhead Gen Station KeySpan Energy, tnc. 79 02/01/00 A Riverhead LIPA N/A 2002
41  Southampton Gen Ext. KeySpan Energy, inc. 79 02/01/00 A Southampton LIPA N/A 2002
42 Holbrook Energy PPA&L Global, Inc. 300 02/01/00 P Holbrook LiPA (No Filing) 2003
43 PPL Kings Park PP&L Global. Inc. 300 02/01/00 A Pilgrim LIPA Prelim filed 8/10/00 2002
44 Ruland Energy PP&L Global. Inc. 300 02/01/00 P Ruland Road LIPA (No Filing) 2003
45 Freeport Energy PP&L Globatl. Inc, 100 02/01/00 P Freeport LiPA {No Filing) 2003
46 Brookhaven Enargy PP&L Global, Inc. 300 02/03/00 P Brookhaven LIPA (No Filing) 2003
47 GenPower DC Tie-line GenPower, LLC 800 02/09/00 P West 49th Sree! CONED NrA 2003
48 PPL Kings Park Ext. PPA&L Global, inc. 300 02/10/00 | Pilgrim LIPA (No Filing) 2002
49 Brookhaven Enargy Ext. PP&L Global. Inc. 300 02/10/00 P Brookhaven LiPA (No Filing) 2003
50 AES Smithtown Gen AES Long Island, LLC 510 02/10/00 P LIPA System LIPA (No Filing} 2004
51  Wading River Gen Ext. KeySpan Energy, inc. 150 02/15/00 P Wading River LIPA {No Fiting) 2002
52 Fort Drum Gen Exp. Nia Mo Energy/Black River Power 50 03/06/00 P Fort Drum NMPC N/A 2001
53 CT-Ruland, LI DC Tie TransEnergle US, Ltd 300 03/07/00 [ Ruland Road LIPA N/A 2003
54 CT-Pilgrim, LI DC Tie TransEnergie US, Ltd 300 03/07/00 P Pilgrim LIPA N/A 2003
85 Fenner Wind Energy Fac Canastota Wind Power, LLC 50 03/14/00 P Fanner-Whitman NMPC N/A 2001
56 Gotham Power - Brooklyn 18t Rochdale Coop Group 7% 03717100 P Kent Ave CONED N/A 2001
87 Flat Rock Windpower Fiat Rock Windpowaer. LLC 100 03/21/00 P Lowville-Boonville NMPC (No Filing) 2001
58 Lovett #3 Repowering Southern Energy Lovett. LLC 180 03/23/00 P Lovett CONED (No Filing) 2004
59 Hillburn Unit #2 Southern Energy NY Gen, LLC 79.9 03/23/00 P Hillburn CONED N/A 2003
60 Hiliburn #2 Convarsion Southern Energy NY Gen. LLC 40 03/23/00 P Hillburn CONED N/A 2008
61 Greanpoint Energy Park GTM Energy, LLC 500 04/18/00 P Rainey-Farragut Lines CONED (No Filing) 2004
62 Project Orange Project Orange Associates, LP 420 05/08/00 P Temple St. NMPC {No Filing) 2002
63 LSA Station A Lewis Staley Associates, Inc. 650 05/11/00 P Homer City-Stolte Rd Line NYSEG (No Filing) 2002
64 LSA Station 8 Lewis Staley Associates, inc. 800 05/12/00 P Dunkirk-Gardanville Line NMPC {No Filing) 2002
85 Lockport || Gen Station Fortistar Power Marketing. LLC 79.9 05/15/00 P Harrison Station NYSEG N/A 2001
88 Langiois Converter TransEnergie HQ 100 06/02/00 P Langlois, Quebec NMPC N/A 2001
67 Walikill Energy Titan Davelopment, LLC 1080 06/21/00 P Coop Corn-Rock Tav Lines NYPA {No Filing) 2003

NOTE: The column labeled 'S' refers to the status of the NYISO System Reliability Impact Study. The key to the status code is as follows:
P=Pending, A=Active, =inactive, R=Study Report Under NYISO Review, C=NYiSQ Review Completed

Updated: 12/11/2000
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Page 3 of 3

Site Size Date of Study interconnection Status of Proposed

# [Project Name Owner/Developer {MW) Application 8 Polnt Utility Article X in-8ervice
88 Ruland Energy Ext. PP4&L Global. Inc. 300 06/23/00 P Ruland Road LIPA (No Filing) 2003
68 Empire State Newsprint Besicorp/Empire State 475 07/14/00 P Reynoids Road NMPC {No Filing) 2004
70 Astoria Repowering-Phase 2 Orion Power 800 08/18/00 P Astoria CONED Prelim filad 9/5/00 2005

71 Mili Creek Wind Plant Mill Creek Wind Plant, LLC 50 09/08/00 P Lowville NMPC N/A 2001-02
72 Isiand Generating Station Fortislar Power Marketing, LLC 79.9 09/08/00 P Frosh Kills CONED (No Flling) 2002
73 Isiand Generating Station #2 Fortistar Power Marketing, LLC 500 09/08/00 P Fresh Kills CONED {No Filing) 2002
74 Oceanside Energy Center FPL Energy. LLC 560 10/10/00 P Barrett LIPA (No Filing) 2004
75  Gotham Power - Bronx || 18t Rochdale Coop Group 79 10/17/00 P Hell Gate/Bruckner CONED N/A 2002
76  Waterford SkyGen Energy, LLC 530 10/30/00 P NMPC 230 or 115 kv NMPC (No Filing) 2004
77 Dover Energy Titan Development, LLC 1000 11/17/00 P Pl Vailey-Long Mt. Tie-Line CONED (No Filing) 2005
78 Ravenswood Repowering Ph {KeySpan Ravenswood Sarvices, LLC 440 12/04/00 P Vemon Sybstation CONED {No Filing) 2005
78 Harlem River Yards NYPA 79.9 12/05/00 P Hell Gate Substation CONED N/A 2001
80 Hell Gate NYPA 799 12/08/00 P Heli Gate Substation CONED N/A 2001
81  Vernon Bivd NYPA 799 12/05/00 P Vemon Substation CONED N/A 2001
82 N First St and Grand Ave NYPA 44 12/05/00 P Vernon-Gresnwood iine CONED N/A 2001
83  23rd Stand 3rd Ave NYPA 79.9 12/05/00 P Gowanus Substation CONED N/A 2001
84 Fox Hills NYPA 44 12/05/00 P Fox Hills Substation CONED N/A 2001
85 Brentwood NYPA 44 12/05/00 N/A Brentwood 69 kv LiPA N/A 2001
—
32373

NOTE: The column labeled 'S’ refers to the status of the NYISO System Reliability impact Study. The key to the status code

P=Pending. A=Aclive, I=inactive. R=Study Report Under NYISO Revigw, C=NYISO Review Completad

is 8s foliows:

Updated: 12/11/2000
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Energy summit generates optimism

Davis offers few specifics after Washington meeting

By Toby Eckert
COPLEY NEWS SERVICE

January 10, 2001

WASHINGTON -- After a seven-hour session on California's power crisis last night, Gov. Gray
Davis said negotiators "can see light at the end of the tunnel."

The closed-door talks between state and federal officials and players in the state's electricity
market produced progress on what Davis called the crucial issue of ensuring that California
utilities can buy electricity through suitable long-term contracts.

Negotiators at the summit, which White House officials arranged last week, are developing a
way to "ensure reliable power at a very attractive rate,” Davis said. "That I think is the key to the

long-term solution to this problem."”

In a short news conference about midnight, Davis provided few details about the contracts and
did not discuss rates.

Groups of negotiators will continue to work on the issue in Washington today, and the main
participants will reconvene this weekend.

They also said they will continue to work on other elements of a solution, including an effort to
persuade electricity providers to be patient with the state's utilities, which face tremendous debt.

Davis focused his remarks on changing the way the utilities buy power.

"This problem will never go away unless we diminish our reliance on the spot market," he said.
"That is best done through long-term contracting."

Consumer groups, which did not participate in the summit, have said long-term contracts would
be a mistake for California. They have expressed fear that such contracts would lock in rates that
are much higher than what people were paying for electricity less than a year ago.

Robert Hertzberg, speaker of the California Assembly, characterized last night's session as "a
very, very productive meeting.”



Administration officials had set low expectations for a breakthrough, but the length of last night's
session was an indication of the high priority of this issue that has bedeviled state and federal

officials for months.

Treasury Secretary Lawrence Summers was the host of the meeting, underlining the growing
concern about the impact California's power woes could have on a slowing national economy.

Energy Secretary Bill Richardson, federal and state regulators and top executives from California
utilities and the nation's power suppliers also attended.

The players have been at odds on numerous issues, ranging from caps on the wholesale price of
power to outright re-regulation of California's power market. Under deregulation, the state's large
utilities have been hit with skyrocketing wholesale power costs, but are unable to pass on the full

cost to most consumers.

Earlier, aides to Davis had said the governor intended to renew his push for wholesale rate caps -
- and approach already rejected by the Federal Energy Regulatory Commission.

But FERC chairman James Hoecker, who attended the meeting, indicated some flexibility on the
issue last week.

Hoecker said he may be willing to consider caps on a temporary basis while a longer-term
solution to California's soaring power costs is worked out.

Clinton administration officials had portrayed their role in the talks as neutral arbiters,
assembling all the interests in hopes of finding a solution. Gene Sperling, President Clinton's
chief economic adviser, also was among the 25 people at the summit.

Further evidence of the broken electricity market surfaced yesterday as the California
Independent System Operator, manager of most of the state's power, declared a Stage 2
emergency when power reserves dipped below 5 percent. It was the first Stage 2 alert since Dec.
21. Generating plant outages and a shortage of electricity supplies from the Pacific Northwest

were responsible, the ISO said.

Davis’ trip to Washington, the second in as many months, followed a toughly worded State of the
State address on Monday in which he outlined several steps to bring the chaotic power situation

under control.

In his speech, Davis proposed the creation of a state power authority that could buy and build
generation plants. He said that if he had to, he would use the state's condemnation power to gain

control of generating plants.

He also pledged to restructure the manner in which power is bought and sold in the state's
deregulated market. Critics said Davis' approach was short on specifics.



For California utilities like Pacific Gas & Electric and Southern California Edison, the most
immediate concem is financial solvency.

PG&E claims it could be bankrupt in three weeks, Edison in three to six weeks.
San Diego Gas & Electric says it may need a rate increase soon, but its financial situation is not
as bad as the state's two biggest investor-owned utilities. The state has guaranteed that SDG&E's

debt will be covered, because it met certain requirements set out by the 1996 deregulation law.

The utilities are looking for something in the short run to re-assure creditors and investors.



Exhibit #7

“Lawmakers heated over energy plans”
Albany Times-Union, 1/10/00.

http://www.timesunion.com/AspStories/story.asp?storyKey=49522&BCCod
e=HOME&newsdate=1/10/01



http://www .timesunion.com/AspStories/story.asp?storyKey=49522& BCCode=HOME&newsdat
e=1/10/01

Lawmakers heated over energy plans

Albany — Both chambers offer ways to curb high costs and
meet demand

The two chambers of the Legislature Tuesday traded barbs and multimillion dollar
plans to cope with the rising cost and demand for electricity.

The Republican-led Senate, comparing the Assembly Democrats' plan to following
California over a cliff, unveiled an initiative to encourage energy conservation and
to create electricity tax cuts.

"The only thing you hear from the Assembly is talk,"” said Senate Majority Leader
Joseph Bruno, R-Brunswick.

Assembly Energy Committee Chairman Paul Tonko, D-Amsterdam, who for five
years has promoted an energy policy overhaul that Republicans want no part of,
countered: "They've clearly seen the target, but they don't know how to hit it."

Assembly Democrats had called for an energy summit with the governor and
Senate, but were turned down.

Energy is increasingly gaining lawmakers' attention amid news of natural gas cost
spikes, fears of brownouts and California's woes with insolvent utilities.

The Public Service Commission maintains the state is controlling the problem, but
Congressional leaders, business interests, environmentalists, energy lobbyists and
public policy watchdogs are weighing in with proposals.

Assembly Democratic leaders depict an energy crisis, particularly in New York
City where lawmakers worry about summer power shortages.

"New York's at a critical point,” said Carol Murphy, executive director of the
Independent Power Producers of New York, who said the priority should be to

increase supply.



Dismissing Democratic warnings of a catastrophe, PSC Chairwoman Maureen
Helmer noted a recent report rating New York's deregulation process as the
nation's second most successful, and said $6 billion in savings have been realized

through utility agreements.

While the New York Power Authority meets demand in New York City with small
turbine generators, the PSC is working with consultants, neighboring states and
federal regulators to make sure affordable energy remains available, she said.

"Right now I feel pretty confident that the supply situation is in pretty good shape
for this summer," she said.

Assembly Democrats seek cuts in electricity charges and more funding for
alternative fuel systems, conservation and energy efficiency initiatives. They want
to spur more competition by stripping rate control from the PSC and govemor,
giving the Legislature more of a role in setting rates and discounts, and in

deregulation and other energy issues.

The Senate proposes sales tax breaks for consumer energy saving measures like
new water heaters or thermostats, ending utility gross receipts and business fuel
taxes, and a low income energy tax credit.

Bruno and Sen. James Wright, R-Watertown, chairman of the Senate energy
committee, also want to hasten authorization of new plants.

Bruno challenged that legislative oversight is better than PSC control, and said
Gov. George Pataki will sign the Senate's plan. A Pataki spokesman said the
governor is open to any measures that would save people money, but did not
express favor for either plan.
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Noted below are ERRATA for the Citizens Awareness Network, Inc.’s REVISED
CONTENTION. Some typographical errors are included. However, due to an error by
Mr. Smeloff’s computer, certain revisions to his Declaration were not recorded in the
final document submitted to CAN, and certain references to the Declaration in CAN’s
REVISED CONTENTION were incorrect in the document as submitted on January 10,
2001. The errata items due to this computer error are noted in bold-face type.

On page 2, line 24 of CAN’s Revised Contention (submitted January 10, 2001),

the phrase “CAN dispute is that™ should read “CAN's dispute is that.”
On page 3, lines 2-3, the phrase “unreviewed and potentially outdate and make

the Entergy companies’ financial outlooks even more pessimistic”™ should read
“unreviewed and potentially make the Entergy companies” financial statements outdated

and even more pessimistic.”
On page 8, line 4, the citation “See Declaration of Mr. Smeloff at paragraph

10” should read, “See Declaration of Mr. Smeloff at paragraph 16.”

On page 8, footnote 9, the citation should read “See Smeloff Declaration at
paragraph 14.

On page 9, line 3, the phrase “although in itself it might not be a fatal flaw in
the applications” should be omitted.

On page 9, footnote 10, the phrase “As noted by Mr. SmelofT, ...” should
read “As noted by Mr. Smeloff in paragraphs 13-14 of his Declaration, ....”



On page 11, line 6, the end of the paragraph quoted should be followed by
the citation “See Declaration of Mr. Smeloff at paragraph 19.”

On page 12, line 15, the sentence beginning “However, ..” should read
“However, as supported by Mr. Smeloff’s Declaration at paragraph 20, ....”

On page 14, line 9, the phrase “consist entirely wholesale market sales” should
read “consist entirely of wholesale market sales.”

On page 17, line 2, the phrase “The NRC has to” should be preceded by a
citation and should read, “As supported by the Smeloff Declaration at paragraph
20, the NRC has to.”

On page 17, line 20, the referenced exhibit is specifically Exhibit SA.

On page 20, line 5, the phrase “these expenses estimated” should read “these
expenses were estimated.”

On page 20, line 14, the parenthetical note “[Verify this with Ed.]” should be

omitted.

For the Citizens Awareness Network, Inc.

[Original signed by Timothy L. Judson
Citizens Awareness Network]

Timothy L. Judson
Citizens Awareness Network

Dated at Syracuse, New York,
this 16th day of January, 2001.
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CERTIFICATE OF SERVICE

| hereby certify that copies of the foregoing ERRATA NOTICE for CAN'S REVISED
CONTENTION have been served upon the persons listed below by electronic mail or

US Postal Mail.

Office of Commission Appellate
Adjudication

U.S. Nuclear Regulatory Commission

Washington, DC 20555-0001

Lawrence J. Chandler, Esquire
Office of the General Counsel

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

(E-mail: lic@nrc.gov; ogcit@nrc.gov)

Chief Administrative Judge

G. Paul Bollwerk, I

Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

(E-mail: gpb@nrc.qov)

Gerald C. Goldstein, Esquire

Arthur T. Cambouris, Esquire

David E. Blabey, Esquire

The Power Authority of the State of New York
1633 Broadway

New York, NY 10019

(E-mail: goldstein.g@nypa.qov)

Timothy L. Judson

Citizens Awareness Network, Inc.
140 Bassett Street

Syracuse, NY 13210

Phoneffax: (315) 425-0430
(E-mail: cnycan@rootmedia.org)

Deborah Katz, Executive Director
Citizens Awareness Network, Inc.
PO Box 83

Shelbume Falls, MA 01370

PH. (413) 338-5781/-8768
(Email: can@shaysnet.com)
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Alan D. Scheinkman, Esquire
County Attorney

Stewart M. Glass, Esquire
Senior Assistant County Attorney
Westchester County

Dept. of Law, Room 600

148 Martine Avenue

John Valentino, Esquire
Green & Seifter

One Lincoin Center, 9™ Fioor
Syracuse, NY 13202

(E-mail: jvalentino@greenseifter.com)

Joseph R. Egan, Esquire
Egan & Associates, P.C.
1500 K Street, NW

Suite 200

Washington, DC 20005

(E-mail: eganpc@aol.com)

Paul V. Nolan, Esquire
5515 North 17" Street
Arlington, VA 22205-2207

(E-mail: pvnpvn@aol.com)

Nancy T. Bocassi

Hendrick Hudson School District
61 Troliey Road

Montrose, NY 10548

(E-mail: nbocassi@henhud.lhric.org)

Thomas F. Wood, Esquire
Town of Cortiandt

153 Albany Post Road
Buchanan, NY 10511

(E-mail: townhall@peekskilCortlandt.com)

Jay E. Silberg, Esquire

William R. Hollaway, Esquire
Shaw, Pittman, Potts & Trowbridge
2300 N Street, NW

Washington, DC 20037-1128

(E-mail: jay.silberg@shawpittman.com)

Douglas E. Levanway, Esquire
Wise, Carter, Child and Caraway
P.O. Box 651

Jackson, MS 39205-0651

(E-mail: del@wisecarter.com)

John M. Fulton

Entergy

600 Rocky Hill Road
Plymouyh MA 02360

phone: (508) 830-8898

fax: (508) 830-8767
e-mail  jfultol@entergy.com

David E. Blabey

Executive Vice President,
Secretary and General Counsel
New York Power Authority

123 Main Street

White Plains, New York 10601
Phone: (914) 390-8090

Fax: (914) 390-8038

Dated at Syracuse, New York,
this 10" day of January 2001

Sieog)

Timothy L. Judson 7
Citizens Awareness Network
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