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MEMORANDUM AND ORDER

The Board of Commissioners of Orange County, North Carolina (“Orange County”), has

filed a petition for review and request for immediate suspension and stay of the NRC staff’s no

significant hazards consideration (“NSHC”) determination and issuance of a license amendment

for spent fuel pool expansion at the Shearon Harris nuclear power plant (“Shearon Harris”).

Such a petition is not permitted by our regulations and we reject it summarily. However, to

assist us in determining whether we should exercise our discretion and review the NRC staff’s

NSHC determination in this specific case, we seek additional information and views from the

staff, and direct the licensee temporarily not to store spent fuel under the license amendment

pending further Commission order or a Licensing Board decision approving the amendment.
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I. BACKGROUND

This proceeding involves a December, 1998, license amendment application filed by

Carolina Power & Light Company (“CP&L”) to increase the spent fuel storage capacity at

Shearon Harris. The Shearon Harris fuel handling building was originally designed and

constructed with four separate storage pools to support four nuclear units. All four spent fuel

pools had been constructed by the time three of the four Shearon Harris units were cancelled.

Only pools A and B are currently in service. CP&L desires to add rack modules to spent fuel

pools C and D and place pool C in service.

The Licensing Board granted Orange County intervenor status to challenge the

application, and admitted two of Orange County’s technical contentions. See LBP-99-25, 50

NRC 25 (1999). Following an oral argument held pursuant to 10 C.F.R. Part 2, Subpart K, the

Board ruled that Orange County had presented no genuine and substantial dispute of fact or

law requiring an evidentiary hearing and resolved the merits of the contentions in favor of

CP&L. See LBP-00-12, 51 NRC 247 (2000). Orange County prematurely sought review of the

Board’s order while admissibility of the County’s late-filed environmental contentions was

pending, and the Commission denied the request for interlocutory review without prejudice.

See CLI-00-11, 51 NRC 297 (2000).

The Board subsequently admitted one of Orange County’s environmental contentions

(EC-6) and heard oral argument on it on December 7, 2000, after receiving extensive written

submissions from all parties. See LBP-00-19, 52 NRC 85 (2000). The Board has not yet

issued its ruling on the environmental contention. The crux of the contention proposed by

Orange County is whether a seven-step accident sequence, culminating in initiation of an
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1The seven-step sequence is as follows: (1) a degraded core accident; (2) containment
failure or bypass; (3) loss of all spent fuel cooling and makeup systems; (4) extreme radiation
doses precluding personnel access; (5) inability to restart any pool cooling or makeup systems
due to extreme radiation doses; (6) loss of most or all pool water through evaporation; and
(7) initiation of an exothermic oxidation reaction in pools C and D.

exothermic oxidation reaction in spent fuel pools C and D,1 has “a probability sufficient to

provide the beyond-remote-and-speculative ‘trigger’ that is needed to compel preparation of an

EIS [environmental impact statement] relative to [the] proposed licensing action.” See 52 NRC

at 95.

On December 21, 2000, the NRC staff, pursuant to 10 C.F.R. §§ 50.58(b)(5) and 50.92,

issued the license amendment, making it immediately effective on the ground that it raised no

significant hazards consideration. The staff is authorized by our rules to make such a

determination if operation of the facility “in accordance with the proposed amendment would

not: (1)[i]nvolve a significant increase in the probability or consequences of an accident

previously evaluated; or (2) [c]reate the possibility of a new or different kind of accident from

any accident previously evaluated; or (3) [i]nvolve a significant reduction in a margin of safety.”

See 10 C.F.R. § 50.92(c). Our rules implement a statutory directive, the so-called “Sholly

Amendment,” authorizing the Commission to issue immediately effective reactor license

amendments, “in advance of the holding and completing of any required hearing,” upon a “no

significant hazards consideration” determination. See Atomic Energy Act, § 189a(2)(A), 42

U.S.C. § 2239(a)(2)(A).

On December 22, 2000, Orange County submitted a “petition for review and request for

immediate suspension and stay of the NRC staff’s no significant hazards determination and

issuance of license amendment for Harris spent fuel pool expansion” (“Orange County’s

Petition”). Orange County alleged that the no significant hazards consideration determination

fails to satisfy the criteria in 10 C.F.R. § 50.92 and violates the National Environmental Policy
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Act (“NEPA”). See 42 U.S.C. §§ 4321-4347 (2000). A series of motions, responses, and

replies ensued. The most recent was the NRC staff’s January 19 opposition to Orange

County’s motion to file a reply.

II. Discussion

A. Orange County’s Petition

Our regulations provide that “[n]o petition or other request for review of or hearing on the

staff’s no significant hazards consideration determination will be entertained by the

Commission.” See 10 C.F.R. § 50.58(b)(6). The regulations are quite clear in this regard.

Accordingly, we reject Orange County’s petition.

B. Exercise of the Commission’s Discretion

Under our regulations, the staff’s determination on the no significant hazards

consideration (“NSHC”) issue is final, “subject only to the Commission’s discretion, on its own

initiative, to review the determination.” See id. The Commission has inherent authority to

exercise its discretionary supervisory authority to stay the staff’s actions or rescind the license

amendment. See Pacific Gas and Electric Company (Diablo Canyon Nuclear Power Plant,

Units 1 and 2), CLI-86-12, 24 NRC 1, 4-5 (1986); rev’d and remanded on other grounds, San

Luis Obispo Mothers for Peace v. NRC, 799 F.2d 1268 (9th Cir. 1986).

In enacting the “Sholly amendment” in 1983, Congress expressed “special concerns

about significant hazards considerations for spent fuel license amendments.” Diablo Canyon,

CLI-86-12, 24 NRC at 5, n.2. But “what may appear to raise significant hazards consideration

at one time may, at some subsequent time and in light of technological advances and further

study, be determined to present no significant hazards consideration.” Id. at 6. The

Commission, in response to the stated Congressional concern for spent fuel pools, obtained

comment, used an outside contractor evaluation, and considered staff recommendations on
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2 See “Final Procedures and Standards on No Significant Hazards Considerations,” 51
Fed. Reg. 7744, 7753-7755 (Mar. 6, 1986).

how to apply proposed rule criteria to spent fuel pool amendment cases. As a result of this

process, in adopting final implementing regulations for the Sholly Amendment, the Commission

also provided in the Statement of Considerations particular criteria for making NSHC

determinations in spent fuel amendment cases.2

The NRC staff’s final NSHC determination and assessment of comments in this

particular case do not appear to reference explicitly the specific spent fuel pool criteria as such,

although information relevant to the criteria is identifiable in the SER. The staff’s NSHC

determination also does not explicitly reference one of Orange County’s comments on the then-

proposed NSHC finding -- i.e., the County’s expression of concern about a severe accident

scenario (whose probability the Licensing Board currently is assessing under the rubric of

NEPA).

Before deciding whether the staff’s NSHC determination requires further action by the

Commission under its discretionary powers, therefore, we request additional information and

views from the NRC staff. Accordingly, we direct the staff, within 14 days of the date of this

order, to file a brief addressing the 1986 NSHC criteria, the severe accident question, and any

other aspect of the NSHC determination that, in the staff’s judgment, would benefit from

elaboration. The Commission would be particularly interested in a summary of any quantitative

data that underlie the staff’s NSHC determinations on accident probability, accident

consequences and margins of safety. Thus far, the staff understandably has taken the position

that it need file no merits pleading, as Orange County’s petition for Commission review was

unauthorized by our rules. Both Orange County and CP&L already have filed substantive briefs

on the no significant hazards consideration issue. We will entertain no further filings on this

issue from any party other than the NRC staff.
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3Commissioner Diaz was not present at the affirmation of this Order. Had he been
present, he would have affirmed his prior vote to approve this Order.

To preserve the status quo while we consider the staff’s brief, we direct CP&L to store

no spent fuel under the license amendment, pending a further order of the Commission or a

Licensing Board decision approving the amendment, whichever comes sooner. See 10 C.F.R.

§ 2.764. CP&L may continue necessary pre-storage activities should it so choose.

IT IS SO ORDERED.

For the Commission3

/RA by Andrew L. Bates Acting
For/

______________________________
Annette L. Vietti-Cook
Secretary of the Commission

Dated at Rockville, Maryland
this 14th day of February, 2001.
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