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UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555

February 15, 1989

MEMORANDUM FOR: William C. Parler, General Counsel
FROM: Samuel J. Chilk, Secretary

SUBJECT: STAFF REQUIREMENTS -  AFFIRMATION/DISCUSSION
AND VOTE, 11:30 A.M., THURSDAY, FEBRUARY 9,
1989, COMMISSIONERS' CONFERENCE ROOM, ONE
WHITE FLINT NORTH, ROCKVILLE, MARYLAND
(OPEN TO PUBLIC ATTENDANCE)

. SECY-88-334 Policy Statement on Cooperation with states
at Commercial Nuclear Power Plants and Other Nuclear
Production and Utilization Facilities

The Commission, by a 5-0* vote, approved a final policy
statement, as attached, which provides a uniform basis for
NRC/State Cooperation as it relates to the regulatory oversight
of commercial nuclear power plants and other nuclear production
and utilization facilities.

(Subsequently on February 15, 1989, the Secretary signed the
Federal Register Notice.)

Attachment:
As stated

cc: Chairman Zech
Commissioner Roberts
commissioner Carr
commissioner Rogers
Commissioner Curtiss
EDO

GPA

PDR A Advance

DCS A P1-124
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* Section 203 of the Energy Reorganization Act, 42 U.S.C. Sec.
5841, provides that action of the Commission shall be
determined by a "majority votes of the members present.”
Chairman Zech was not present when this item was affirmed.
Accordingly, the formal vote of the Commission was 4-0 in favor
of the decision. Chairman Zech, however, had previously
indicated that he would approve this paper and had he been
present he would have affirmed his prior vote.

115
REVISED FEDERAL REGISTER NOTICE

NUCLEAR REGULATORY COMMISSION
10 CFR Part 50

Cooperation With States at Commercial Nuclear Power Plants and Other N
uclear
Production or Utilization Facilities; Policy Statement

AGENCY: Nuclear Regulatory Commission
ACTION: Final Policy Statement

SUMMARY: The Nuclear Regulatory Commission (NRC) believes that the ag
ency's

mission to protect the public health and safety and the environment ca

n best be

served by a policy of cooperation with State governments which unites
the

common coals of the NRC and the States. In accordance with this polic

y

statement. the NRC will keep Governor-appointed State Liaison Officers
routinely informed on matters of interest to the States, and NRC will
respond

in a timely manner to State requests for information and State recomme
ndations

concerning matters within NRC's regulatory jurisdiction. If requested

, the NRC

will routinely inform State Liaison Officers of public meetings betwee

n the NRC

and its licensees and applicants, in order that State representatives

may

attend as observers, and NRC will allow State observation of NRC inspe
ction
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activities. The NRC will consider State proposals to enter into instr
uments of
cooperation for State participation in NRC inspection activities when
these
programs have provisions to ensure close cooperation with NRC. The NR
C will
not consider State proposals for instruments of cooperation to conduct
inspection programs of NRC-regulated activities without close cooperat
ion with,
and oversight by, the NRC. This policy statement is intended to provi
de a

A2A
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uniform basis for NRC/State cooperation as it relates to the regulator

_gversight of commercial nuclear power plants and other nuclear product
Il?[irllizgl{ion facilities. Instruments of cooperation between the NRC an
gt_atlt]:s, approved prior to the effective date of this policy statement
\(,:th)llltinue to be honored by the NRC.

EFFECTIVE DATE: [insert date of publication in the Federal Register]

FOR FURTHER INFORMATION CONTACT: Carlton C. Kammerer, Director for Sta
te, Local
and Indian Tribe Programs, Office of Governmental Affairs, U.S. Nuclea

r
Regulatory Commission* Washington, DC 20555, Telephone: (301) 492-0321

SUPPLEMENTARY INFORMATION:
I. Background

The Atomic Energy Act of 1954 (the Act) was amended in 1959 to add sec
tion

274, "Cooperation With States". Section 274 of the Act provides the s
tatutory

basis for NRC/State cooperation in nuclear matters and prescribes the
framework

for State regulation of certain nuclear materials. The focus of secti

on 274 is

primarily on protecting the public from radiological hazards of source

byproduct, and special nuclear materials below critical mass. Under s
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ection
274, the Federal Government, primarily NRC, is assigned exclusive auth
ority and
responsibility to regulate the radiological and national security aspe
cts of
the construction and operation of any nuclear. production or utilizati
on
facility, except for certain authority over air emissions later grante
d to
States by the Clean Air Act.

A3 A
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The NRC has had extensive formal and informal interaction with the Sta

tes

throughout its history. The Agreement State Program, under section 27

4b of the

Act, Is an example of a formal program where the NRC relinquishes its

regulatory authority over certain radioactive materials to the States.
There

are currently 29 Agreement States regulating approximately 65 percent

of those

licensees nationwide that use or manufacture those types of radioactiv

e

material. The Agreement State Program operates under two Commission P

olicy

Statements, one for entering into section 274b agreements and one for

periodically reviewing Agreement State radiation control programs for

adequacy

in protecting public health and safety and for compatibility with NRC

programs.

This policy statement supports continuation of the Agreement State Pro

gram and

is not meant to affect it.

This policy statement is not intended to affect rights to notice and t
o]
participate in hearings granted to States by statute or NRC regulation
S.

Under 10 CFR Part 9, Subpart D, the NRC has provided procedures for
handling requests for an NRC representative to participate or provide
information in Judicial or quasi-judicial proceedings conducted by Sta

tes or

other courts and agencies. This policy statement supports these proce
dures and

does not affect them.
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Under 10 CFR a, the NRC has recognized the role of the States within
the American Society of Mechanical Engineers' Boiler and Pressure Vess
el Code
(ASME Code) System. This policy statement does not affect the State a
nd NRC
relationship as laid out in the ASME Code.

The State Liaison Officer Program, established in 1976, provides a foc

al

point in each of the 50 States and the Commonwealth of Puerto Rico for
communication between NRC and the States. -The Governor-appointed Stat
e Liaison

A4 A
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Officer is intended to be the principal person in the State to keep th
e

Governor informed of nuclear regulatory matters of interest to the Gov
ernor, to

keep other State officials informed of these matters, and to respond t
o NRC

inquiries.

Other areas in which NRC and States have worked together include
environmental monitoring around the premises of nuclear power plant fa
grlllge?)articipation in the Conference of Radiation Control Program Direc
}ggs which addresses radiological health in. areas such as diagnostic
thaer:gpeutic X-rays, radioactive materials, and other related activitie

S.

Under subsection 2741 of the Act, the Commission is authorized, in
carrying out its licensing and regulatory responsibilities to enter in

to a

Memorandum of Understanding (MOU) with any State to perform inspection
s or

other functions on a cooperative basis as the NRC deems appropriate.
According

to the legislative history of section 2749 subsection 274i clarifies t

he

Commission's existing authority under subsection 16If which enables th
e NRC to

obtain the services of State personnel to perform functions on its beh
alf as

may be desirable.
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NRC has entered into MOUs with several States under subsection 274i of
the
Act. MOUs have helped to facilitate environmental review during const
ruction
of nuclear power plants. At one point, there was a perceived need to
broaden
the basis for formal cooperative instruments with States under subsect
ion 274i
beyond that of water quality MOUs. As a result, general 'or 'umbrella
' MOUs
were negotiated. with subagreements on specific issues such as low-lev
el
package and transport inspections. Two unique agreements were negotia
ted with
Oregon; one concerning the sharing of proprietary information regardin
g the
Trojan facility and the other covering coordination of the State and N
RC

A5 A
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resident inspector programs at Trojan. Additionally, the NRC has docu
mented

the protocol that States must follow to be permitted to observe certai
n NRC

activities in "letter agreements."

In recent years, States have taken the initiative to monitor more clos
g:))_/mmercial nuclear power plants and other nuclear production or utiliz
?atglri]ties within, and adjacent tot their State boundaries by becoming
intf)gstrﬁéd and, in some cases, more involved in activities related to th
_reegulation and operation of those facilities. It was this increased
interest
by States to become more actively involved in NRC activities that caus
ﬁdR(ch?o re-examine those agreements previously negotiated with States a
ggtet?mine a uniform policy for how further State proposals should be h
?nnd(;g\j/.eloping this policy statement to be used to respond to future St
E}gposals, the Commission, recognizing that the regulatory responsibil
ities
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assigned exclusively to the NRC by the Act cannot be delegated has con
sidered:
(1) Those activities it deems appropriate for States to conduct on a
cooperative basis and are desirable for State personnel to perform on
behalf of
the NRC; and (2) its oversight responsibility to ensure that NRC stand
ards,
regulations, and procedures are met where State representatives carry
out NRC
functions. Further, it is the Commission's intention to provide unifo
rmity in
its handling of State requests.

Il. Summary of Comments and NRC Response

On June 13, 1988, the Commission's Policy Statement on Cooperation wit

h

States at Commercial Nuclear Power Plants and Other Nuclear Production

or

Utilization Facilities was published in the Federal Register for publi

c comment

(53 FR 21981.) The comment period expired July 13, 1988. In the Fede
ral

A6 A
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Register notice, the Commission stated that the 'proposed Policy will
Poeilowed in the interims except for those paragraphs in the Policy sta
;enrge?r;plementation section dealing with State proposals for instrument
iogg)e_ration for participation in inspections and inspection entrance a
pndee?i)gtgs. The Commission will not act on these specific types of
State-proposed instruments of cooperation until the comment period exp
ItrheeS Sg}ﬁ:y statement is published as a final policy statement."

The NRC received 28 letters of comment; fourteen from members and
representatives of the nuclear power industry, including electric util
ities and

their counsel,, thirteen from various State offices and one from a pub
lic

interest group.

State Comments
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Most of the State offices. expressed support for the NRC's policy "to
cooperate fully with State governments as they seek to respond to the
expectations of their citizens that their health and safety be protect
ed and
that there be minimal impact an the environment as a result of activit
ies
licensed by the NRC." In the opinion of these States, the NRC policy s
tatement
would, among other things. enable the NRC to maintain uniformity in it
S
relations with all the States, strengthen Federal-State cooperation, r
educe
duplication of efforts encourage the development of a unified NRC/Stat
e
position on matters of joint concern, avoid the perception of dual reg
ulation
and improve nuclear safety. By giving "host" States, i.e., States in-
which an
NRC licensed facility is located, a greater opportunity to participate
with NRC
in matters involving the use of radioactive materials, including the u
se of
those materials in nuclear power reactors located within the State, St
ates
would become better informed about the day-to-day activities of NRC i
censees.

AT7A
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With the opening of these avenues of communication, NRC licensees woul
d be made de
more aware of State concerns in related areas.

Two States stated that they are prepared to enter into a Joint inspect
Ip())rr:)gram with NRC at this time. One State expressed no immediate inter
ﬁlséicglij(tad that It might wish to participate in such a program in the f
%?i;e'State was supportive of the six conditions specified in the Polic

)étatement as prerequisites to State participation in NRC inspections a
inndspection entrance and exit meetings in accordance with the provision
isns?:qr?lr(]ent of cooperation entered into with NRC. One State indicated
;[/Cgtlltljt appreciate routine notification of NRC inspection activities and
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public
meetings affecting the State. One State supported, while another Stat
e
opposed, independent State inspections of federally regulated faciliti
es. The
stated reasons for opposing such inspections were that they would conf
use the
regulated sector and would require the expenditure of scarce State res
ources in
an area in which there is already adequate Federal enforcement. Notin
g the
possible difficulty of securing needed funds for such inspections, one
State
recommended that the policy statement Include suggested means of fundi
ng State
inspections.

Noting that State needs for interaction with NRC are especially import
ant

in areas which are substantially affected by NRC actions but for which
the

State has central responsibility (e.g., rate-making, 1/ emergency

1/ For example. for nine years the New York Public Service Commission

hass?gf(le located at the Nine Mile Point site and until recently at Sho

reha}?r the purpose of construction monitoring in order to evaluate the
reasonableness of construction costs that directly affect base rate

> a?/vell as operation and maintenance expenses.

A8 A
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preparedness, environmental protection) several States expressed conce
rn

regarding the extent to which their differing needs and responsibiliti

es would

be accommodated under the NRC policy. Some States expressed the view
that

because of differing nature of State responsibilities States might fin

d it

difficult to qualify for a Federal/State instrument of cooperation. O

ne State

suggested that the policy statement affirmatively recognize "the value
of
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cooperation between the NRC and the States in areas where there is mut
ual
interest but differing goals and responsibilities.” Another State sugg
ested
that State representatives should be permitted to participate as obser
vers in
NRC enforcement, policy, exit or other meetings whenever the matters a
ddressed
involve issues of concern to the State.

Several States objected to that portion of the policy statement which
would channel all communication between NRC and a State through the St
ate
Liaison Officer on the grounds that this procedure is too restrictive.
Noting
the needs of various State agencies to maintain a continuing relations
hip and
ongoing dialogue with NRC, these States recommended that the policy st
atement
be modified to allow for more than one State contact.

The comments submitted by the Oregon Department of -Energy reflect Ore
gon's

experience in implementing the provisions of a 1979 State law requirin

g the

presence of a State inspector at the site of the Trojan Nuclear Facili

ty in

accordance with the provisions of an agreement relating to resident in
spectors

entered into between NRC and the Oregon Department of Energy (ODOE) in
January

1980. Pursuant to these arrangements, ODOE participates id-.many of N
RC's

regulatory activities at Trojan. Based on its experience over the pas

t eight

years, ODOE is of the opinion that "personal interaction with plant st

aff is

essential in gaining the information needed to accurately assess and i
nfluence

A9 A
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plant safety.” According to ODOE, this experience demonstrates that S
tate and d

NRC regulatory programs can be complementary without being duplicative
and that

State-Federal interaction on plant safety issues has been very product
ive. In
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its comments, ODOE also states:

"There have been no instances where Oregon has misinterpreted NRC
safety requirements. Oregon regulators have never redirected the
licensee's attention to areas not consistent with NRC safety

priorities. And our agreement with the NRC prevents such problems
from occurring. It states:

"If ODOE finds it necessary to direct the operators of

Trojan to take action, ODOE shall obtain NRC's prior
agreement that such action does not have an adverse effect on
plant or public safety.™

Expressing appreciation of NRC's cooperative approach to Oregon's
regulatory program and noting that Oregon has worked hard to build and
anbaILilgt%Ianidence that State and Federal regulatory programs assure sa
];)eperations at Trojan, ODOE expressed its belief that this relationship
bgggfi_ted NRC and that dilution of the State's regulatory role to the
lﬁéeldrlgft policy statement would not be in the best Interest of the pu

ic.

Citing concerns relating to the operation of the Peach Bottom nuclear
power reactor, located in Pennsylvania only three miles north of the M
aryland

Pennsylvania border, Maryland expressed the view that the benefits acc
orded

States under the policy statement should not be limited to "host" Stat
es, but

A 10 A
124

should also be extended to all States within ten miles of a nuclear po
wer
plant.

One State expressed general concern with the provision in the policy
statement which would require States, as a condition of entering into
an

instrument of cooperation with NRC for the purpose of State participat
ion in

inspections and inspection entrance and exit meetings, to recognize "t
he
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Federal Government, primarily NRC, as having the exclusive authority a
?gsponsibility to regulate the radiological and national security aspe
tcr'tlsle_(():]:)nstruction and operation of nuclear production or utilization fa
gilélgps)t’ for certain authority over air emissions granted to States by t
he Clean
Air Act" (53 FR 21982, June 13, 1988.) This State declared that it "
\évglllggcc)ite that the federal government has unqualified and unspecified au
g:/%rrlt%hese matters where public health, safety and environmental conce
ggsriglr(e.)" Noting that in 1985 it had entered into an agreement 2/ with
nggign V which established a mutually acceptable procedure for the exc
ir;l?g?rﬁat?;n concerning maintenance, engineering, quality assurance, se
glrjr:g)r/g’;ency planning and operation of nuclear power plants located in th
tehisS t%ttGéte stated that it *will review the final policy statement adop
Eﬁg lngt/t)mmission to propose changes in the existing agreement which may
Pneutually productive."

2/ In accordance with this agreement,, State personnel have attended
NRC

inspector's exit meetings, shared information on environmental mon
itoring,

participated in significant meetings between plant management pers
onnel

and senior representatives of NRC and worked jointly with NRC on e
mergency

response drills and exercises.

A 11 A
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Several States questioned the need to require State programs carried o
ut'

under an instrument of cooperation to specify "minimum education, expe
rience,

training, and qualification requirements for State representatives whi

ch are
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patterned after those of NRC inspectors.” In the opinion of some Stat
es, the
standard of knowledge and training appropriate for State observers nee
d not be
as stringent as that for State inspectors. Other States expressed the
view
that the training and educational requirements applicable to Federal a
nd State
personnel need not be identical but should instead bear some reasonabl
e
relationship to the differing jurisdictional responsibilities of the F
ederal
government and the States. One State questioned the provisions of the
policy
statement characterizing qualified State representatives as those
"knowledgeable in radiological health and safety matters." This State
pointed
out that "[i]f the intent of this definition is to exclude persons fro
m
disciplines other than radiological health and safety. it will unreaso
nably
limit state involvement
ould
contradict the spirit, if not the intent, of the objective of furtheri
ng
federal/state cooperation.’

and that "[tlhis narrow a definition w

In addition, the State commenters recommended that the policy statemen
t be
revised In the following respects:

The policy statement should recognize the unique and
diverse communication needs of various State agencies
and allow for =re than one State contact.

The policy statement should affirmatively recognize the

A 12 A
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value of cooperation between NRC and the States in areas
where there is mutual interest but differing goals and
responsibilities.

The policy statement should be broadened to recognize
the States' needs for interaction with the NRC in areas
central to State responsibilities, but substantially
affected by NRC actions.
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The second paragraph of the Implementation section
should be revised by inserting the following sentence
between the fifth and sixth sentences in that paragraph:
"After a positive assessment State inspectors'
inspections may be conducted individually and would be
coordinated with the NRC resident inspector.*

The policy statement should be revised to accord all
States located within ten miles 3/ of a commercial nuclear
power reactor the same rights and responsibilities
accorded to the State in which the reactor is sited.

The Policy statement should include suggested means by

3/ An industry commenter noted that in the case of a particular faci
lity, the

Commission might find it necessary to deal with the concerns of ;
Il States

located within 50 miles of the ingestion pathway.

A 13 A
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which a State could obtain funding for its inspection
program.

Public Interest Group Comments

The comments from the public interest group expressed support for the
policy statement because it offers some important opportunities for St
ate

involvement In the protection of the health and safety of citizens and
commended the NRC for taking the initiative in pursuing cooperation wi
th

States.

Industry Comments

Fourteen comments were received from representatives of the nuclear po
wer

industry, including one from a major Industry organizations two from |
egal

counsel on behalf of fifteen electric utilities holding NRC operating
licenses

for nuclear power plants, and eleven from individual electric utilitie

s holding
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NRC operating licenses; three of the latter were also included in the
group of
electric utilities represented by legal counsel.

For the most parts the industry commenters acknowledged the legitimate
concerns of the States in being kept well-informed of NRC's activities
revglg)gct to the regulation of commercial nuclear power plants. The ind
ggglymenters also expressed general support for the Commission's overall
prg]oorﬁlt)tgg and enhancing NRC/State cooperation. One commenter expresse
Sietvr\]/ethat "policies which aid qualified State representatives in impro

;/r:rel?r understanding of the design and operation o f... [commercial n
ggl\ﬁg plants] are beneficial to all parties and should be encouraged.'
C(?rgr%enter characterized the policy statement as "a timely reaffirmatio
Pedoefral preemption in the area of nuclear safety, which properly focus

es on

A 14 A
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state observation and participation in NRC meeting and inspections.’
(C:)_or_lrﬁmenter expressed affirmation support for the Commission's stated po
tsr;tzil?nin those instances in which inspections were conducted by State
representatives. "[a]ll enforcement action will be undertaken by the
('\&ISCER 21983, June 13, 1988.)

The industry commenters were in substantial disagreement, however, as
'th(')ow this goal might best be achieved. Two commenters expressed unqual
gluegport for the policy statement as published June 13, 1988, one stati

Phge tgglticy statement correctly maintains the current balance between F
gggrasltate authority in the field of nuclear regulation* the other urgi

Phge t?:%tmmission promulgate the policy statement in final form as soon a
Sracticable. Two commenters considered the policy statement's six cri
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teria for
an acceptable State proposal for entrance into an NRC/State instrument
of
cooperation relating to nuclear power plant inspections to be reasonab
le and
appropriate. However. one of these commenters was concerned that the
policy
statement does not address how the NRC will enforce its authority shou
Id a
State representative exceed the scope of his/her authority under an in
strument
of cooperation. In order to assure continuing compliance* the comment
er
recommended that either the policy statement or the instrument of coop
eration
provide for some sort of periodic review.

Several commenters expressed contrary views. One commenter did not
believe a policy of allowing State participation in routine inspection
activities to be necessary or in the best interest of the NRC or its |
icensees.

Another commenter expressed the view that legitimate concerns of State
S

regarding the safety And operation of-nuclear power plants could be ad
dressed

in the currently prescribed licensing process. However, this commente
r was

A 15 A
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also of the opinion that the NRC should proceed on a case-by-case basi
s 4/ if

it feels State input is essential. The commenter also noted that the
policy

statement as published for comment is ambiguous and that ‘[t]his ambig
uity can

lead to a situation where a State, for whatever reason* could hinder t
he NRC in

its regulation of nuclear power.'

Most commenters endorsed the second paragraph of the policy statement
which provides that the NRC will (1) continue to keep Governor-appoint
E%isst;[gteOfficers routinely informed on matters of interest to States,
S(Za)s_pond In a timely manner to a State's requests for information and t
?eclgsmmendations concerning matters within the NRC's regulatory jurisdi
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ction,

4/  If the NRC should decide to proceed in this manner, the commenter
recommended that the following guidelines should be followed:

The NRC should:

consider a State's concerns regarding safety of a nuclear power
plant
responding, when necessary, with an inspection which could include
State observers;

provide a State with timely information regarding its concerns,
providing the information is not proprietary or does not pertain to
security matters;

include State representation in public meetings with the license
es;

obtain State assistance when such assistance would be a benefit
to
the NRC in its regulatory duties; and

have complete oversight of State activities regarding nuclear sa
fety.

The NRC should not:
permit independent State inspection programs or reviews;

delegate responsibility for performing &RC inspections to State
representatives.

A 16 A
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(3) upon request, routinely inform State Liaison Officers Of Public m
eetings

between NRC and its licensees and applicafits in order that State
representatives may attend as observers, and (4) upon request, permit
State

representatives to observe but not to participate actively in specific
inspections and/or inspection entrance and exit meetings where State
representatives are knowledgeable in radiological health and safety ma
tters.
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In the opinion of the commenters, these provisions constitute both an
appropriate and an adequate basis for achieving the desired communicat
ion and
cooperation between the Commission and the States. Two commenters exp
ressed a
willingness to have State representatives present at public meetings w
ith NRC
licensees. These same two commenters favored giving States timely inf
ormation
provided the information in question did not relate to proprietary or
security
matters.

Viewing the observation process as a logical first step to ultimate
participation in NRC Inspection activities, one commenter expressed co
ncern

that State representatives should be allowed to observe NRC inspection
s and/or

NRC inspection entrance and exit meetings solely on the approval of an
NRC

Regional Administrator. In the opinion of the commenter observation b
y State

representatives should be delayed until the State and NRC have signed
a formal

instrument of cooperation.

Most industry comenters, including the respective legal counsel retain

gs electric utilities holding NRC operating licenses, opposed, in whol

ﬁa?t,r {ﬂose portions of the policy statement which seek to achieve the
!\IgR(.)g/lISgte cooperation by delegating to the States any part of the Comm
gjtlﬁgristy to conduct inspections at nuclear power plants. In particul
g%??m?enters objected to 'the provisions of the policy statement which r
elate to
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State proposals to enter into instruments of cooperation for State
participation in NRC inspections of commercial nuclear power plants an
d in NRC
inspection entrance and exit meetings and the types of inspection acti
vities
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which qualified State representatives may be permitted to perform. So
w of the
commenters opposed any type of State inspection program, whether condu
cted
independently or under continuing NRC oversight. Other commenters wer
e
principally concerned about those passages of the policy statement whi
ch, in
their opinion, carry "the clear implicatio n ... that there wil be o
ccasions
on which State representatives will be allowed to conduct their own in
spections
at nuclear generating plants 'on behalf of' the NRC, unaccompanied by
NRC
representatives.” 5/ Two commenters who opposed independent State insp
ection
programs indicated a willingness to accept State participation in NRC
inspections as long as the State representatives were always accompani
ed by
gualified NRC inspector. One of these commenters suggested that the r
ole of
State representatives at an NRC inspection should be the same as that
accorded
NRC consultants.

The commenters who opposed any type of State inspection program, wheth
er

conducted independently or under continuing NRC oversight, strongly ur
ged the

Commission to provide specifically that no State radiological health a

nd safety

inspections of NRC-licensed commercial nuclear power reactors will be
permitted, independent or otherwise. In their view, the role of State

5/ According to one commenter, " . . . the policy statement completely
fails

to establish the legal authority of State representatives to alone ins

pect

nuclear safety activities -- in the words of the policy statement 'on

behalf of the NRC."

132

representatives should be strictly limited to observation of, or parti
cipation
In, entrance and exit meetings. Noting that implementation of this as
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pect of
the policy statement would make the regulatory process unnecessarily
complicated and redundant-under the policy NRC staff would be required
both to
qualify State inspectors and to assume full responsibility for the man
ner in
which State inspectors conduct any subsequent activities--the commente
rs based
their objections on legal. policy and practical grounds.

According to these commenters, the Atomic energy Act of 1954, as amend
ed,

gives the NRC exclusive responsibility for regulating the radiological

and

national security aspects of the construction and operation of nuclear
production and utilization facilities. Therefore, under the doctrine

of

Federal preemption, States are without legal authority to conduct insp
ections

of nuclear power plants for the purpose of protecting the radiological
health

and safety of the public. By the same token, NRC is also precluded fr
om

delegating to other persons* including States, any of its regulatory
responsibilities respecting such facilities, including, among others,

the

responsibility of inspecting commercial nuclear power reactors. The ¢
ommenters

are also of the view that delegation of inspection authority to State
representatives as proposed in the policy statement exceeds the scope
and

intent of section 274 of the Atomic Energy Act of 1954, as amended. |
n the

opinion of these commenters section 274i of the Act does not provide a
n

independent legal basis for entering into agreements with States, but
must be

read in the context of section 274 of which it is a part. under the pr
ovisions

of section 274b. States are only authorized to enter into agreements
to

regulate materials, specifically, source, byproduct, special nuclear m
aterial

and low-level radioactive waste. Section 274c of the Act, which reser
ves

A 19 A
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certain authorities to the Commission, makes clear that the responsibi
lity for

regulating nuclear power reactors from the standpoint of radiological
health

and safety remains with the NRC. In view of these statutory provision
S, it is

the considered opinion of the commenters that, under existing law, sec
tion 274i

"should properly be read to permit only inspections related to
materials'

and to allow "NRC to enter ‘Instruments of cooperation' only with resp
ect to

licensed activities other than commercial nuclear power reactors (e.g.

materials licensees) or with respect to matters other than radiologica

| health

and safety (e.g.* certain enviromental matters.)’ Section 274i should

not be

read as authorizing NRC to enter into agreements with States under whi
ch States

will conduct inspections of commercial nuclear power plants for NRC.

The commenters also viewed the provisions of the policy statement invi
tSlrtlél;tes to enter into instruments of cooperation with NRC for the purpo
_[S)Zrt(i)gipating in NRC inspections and inspection entrance and exit meet
Z:nognstr:r?/ to law because such arrangements constitute dual or concurren
iegulation. As the legislative history of section 274 of the Atomic E
nergy Act

of 19S4, as amended. makes clear, it was the intent of section 274 tha
ﬁegulatory authority either be exercised by the Federal goverment or b
ét;?:s, but not by both.

The commenters also objected to the provisions of the NRC policy state
péggtecting the use of State inspectors at nuclear power plants in acco
\r/Si?r?Cl(\alRC/State instruments of cooperation on the ground that despite t
gﬁZ%gements such activities could have negative implications for publ
gfnc?l ?’;I\ﬁ:gty. According to the comenters, permitting States to particip
ﬁtlglcmingpections would greatly increase the likelihood of divergent Fed
eral an
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State interpretations of regulatory requirements which would, In turn,
create
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uncertainty and confusion inject an unsettling and destabilizing eleme
melnrteogulatory process and result in significant delay in the resoluti
g[r)]e_cc:)i];ic problems identified during an inspection. In connection with
o;')rj"esction, the commenters noted the parallel concerns expressed by NRC
!nglg?)tenldent State inspection programs could direct an applicant's or |
icensee's

attention to areas not consistent with NRC safety priorities misinterp
;thelt\ilR?equirements, or give the perception of dual regulation." (53 F
?un2e191831,’ 1988.) As an example of the practical difficulties that might
eggountered, the commenters pointed to the Commission's own recent exp
\?vriltimi:ti emergency planning regulations which accorded State and local
governments a substantial role. According to the comenters, 'history
rs]ﬁlgwn that those regulations have resulted in State-imposed delays on
(r)%aecrgotgons, and in one case, a finished power plant apparently will be
d(t)?/\r/ﬂ before it ever operates."” The commenters also expressed the view
mgtse difficulties could engender frictions which If left unresolved c

ggl‘gat the avowed purpose of the Commission's policy to enhance cooper
\?vtilt?ln the States.

Claiming that the policy statement does not appear to address any clea
Leed and that its implementation is unlikely to result in any signific
ggﬁlefits other than greater coordination of Federal/State activities$
E:r:)?nmenters pointed out that arrangements for State participation in NR
I%spections under instruments of cooperation would be expensive and wo
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uld
likely result in inefficient utilzation of rate payer resources. For
example,
NRC personnel would be required to devote time and resources to traini
ng,
qualifying, managing and communicating with State personnel and to ove
rseeing
the State's program. In addition to paying for time billed by NRC, NR
C
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licensees would likely be called upon to provide on-site facilities an

d

services for State personnel participating in nuclear power plant insp
ections

comparable to those provided to NRC resident inspectors. States would
be

required to bear the direct costs, e.g., hiring expenses, salaries, em
ployment

benefits, of hiring and maintaining a cadre of individuals qualified t

o conduct

inspections of commercial nuclear power plants. In the opinion of one
commenter, it would be less wasteful and more cost effective to have a
few NRC

inspectors with appropriate training and expertise than to have many S
tates

acquire these capabilities. In this connection, the commenter questio
ned

whether NRC would be able, in view of continuing budget constraints, t
0 give

State inspectors proper training and maintain an appropriate level of
oversight

of State inspectors and State inspection programs.

Several commenters criticized the policy statement because it failed t

gddress such practical problems as how the NRC will judge the adequacy
S(t)a]:tea inspection program and how the NRC will assure the competence of
initpi[gtors and whether these determinations will be made by the Region
iIF?Cr: aHteadquarters. In the opinion of the comenter, uniform interpretat
It(f)lg gi)licy statement could best be assured by including a detailed des
g?pgr?nadequate State program and specifying minimum qualifications for
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inspectors.

One commenter recommended that the policy statement provide for
arbitration as a method of resolving problems in those instances in wh

ich a

State representative or State inspector is less than fully qualified.

Another

commenter requested that NRC licensees be informed whenever a State in
itiates

negotiations with NRC regarding an instrument of cooperation so that t

he

licensees could participate in the process.
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One commenter noted that in the case of a particular facility, it migh
t be

necessary for the Commission to deal with the concerns of several Stat
es, for

example, States 7ocated within 50 miles of the ingestion pathway, inst
ead of

limiting Commission consideration to the concerns of the State within
which the

facility site is located. Another commenter had no objection to keepi
ng

appropriate representatives of neighboring States apprised of regulato
ry

activities at a specific facility but urged that the on-site presence

of State

personnel be limited to representatives of the State in which the faci
lity is

located.

Three commenters expressed the view that the NRC should closely monito
;nd periodically evaluate the implementation of whatever policy is fin
th%pted and any instruments of cooperation executed thereunder to assu
'[ﬁetrgx)gram is effective, that there is no misapplication of authority

"[hgtn Cihe best interests of the Nation are being served.

In addition, the industry commenters recommended that the policy state

ment
be revised in the following respects:
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The policy statement should provide specifically that no State
radiological health and safety inspections of NRC-licensed commerci
al
nuclear power reactors will be permitted independent or otherwise.

The policy statement should strictly limit the role of State
representatives to observation ofs or ;particigation in, NRC entran
ce
and exit meetings. The additional qualifications applicable to Sta
te
representatives as currently incorporated in the policy statement
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(e.g.. that State representatives should be knowledgeable) should be e
retained.

The policy statement should provide that State representatives
mayparticipate in NRC inspections only as observers, and may not alone
inspect NRC-regulated activities (even if those inspections would b
© conducted with the cooperation of the NRC and in accordance with NR
© inspection procedures).

The policy statement should prohibit State disclosure of inspec
tion
findings both before and after release of the NRC inspection report

6/

The policy statement should apprise potentially affected licens
ees
and applicants that their State is pursuing an Instrument of
cooperation with the NRC and provide for these licensees and
applicants an opportunity to comment on drafts of instruments of
cooperation during negotiations between the NRC and the State.

6/ This recommendation was based on- the comenter's view that the rel
ease by

a State of underlying inspection data, notes, observations and fin
dings

even after release of an NRC inspection report could be prejudicia
| to the
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NRC's inspection and enforcement process, particularly if the info
rmation

released by the State appeared on its face to be inconsistent in a
ny way

with the ultimate findings of the NRC inspection report. Another

comenter stated that State observers should be required not to div
ulge

any infomation obtained without prior clearance by the NRC.
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The policy statement should specify how the NRC will enforce i
ts
authority should a State representative exceed the scope of his/he
authority under an instrument of cooperation.

The policy statement should provide for renegotiation of exist

ing
instruments of cooperation between the NRC and the States at the
earliest opportunity, to bring the existing agreements into
conformance with the policy statement.
The policy statement should explicitly limit any non-site' pre
sence

of State personnel to representatives of the State in which the
facility is located.

NRC RESPONSE
Introduction

As the preceding summary indicates, the commenters offered several
suggestions for modifying the policy statement and expressed concerns
on a

variety of matters, including among others: legal issues; the effect w
hich

implementation of the policy statement could have on NRC licensees; th
e use of

State Liaison Officers as the preferred channel of communication betwe
en the

States and NRC; the nature of State participation in NRC inspections,
including

the advisability or inadvisability of State participattion, the qualif
ications

of State representatives the status to be accorded representatives of
adjacent
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States, and the handling and use of information obtained during an NRC
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inspection. The commenters also expressed concerns regarding the role
, If any,

to be accorded applicants for or holders of NRC licenses for commercia
| nuclear

power reactors and other nuclear production and utilization facilities
during

ongoing negotiations between NRC and a State regarding the terms of a
NRC/State

instrument of cooperation.

Legal Issues.

We turn first to the commenters' legal concerns that the portions of t
Bglicy statement which provide for State participation in NRC inspecti
8(r)lrsnrr?tercial nuclear power plants and in NRC inspection entrance and exi
ﬁneetings in accordance with the provisions of an NRC/State instrument
8{)operation are contrary to law because such activities are precluded
%cmﬁe of Federal preemption and beyond the scope of section 274 of
}Ar\]t%mic Energy Act of 1954, as amended.

Section 161 of the Atomic Energv Act of 1954, as amended, sets forth t
he

general powers of the Commission in licensing or regulating any of the
activities authorized by the Act, including the licensing and regulati

on of

utilization and production facilities. Section 161f (42 U.S.C. 2201(f

)) which

is identical to section 12(a) of the Atomic Energy Act of 1946 'and ha

S remained

unchanged since February 17. 1954 when it was reenacted into public la
w (Pub.

Law. 703, 68 Stat. 949) provides:

"Sec. 161. General Provisions. -- In the performance of its
functions the Commission is authorized to --

"f. with the consent of the agency concerned, utilize or employ
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the services or personnel of any Government agency or any State
or local government, or voluntary or uncompensated personnel. to
perform such functions on its behalf as may appear deslrable;"

A 26 A
140

This provision, standing alone. gives the Commission broad discretiona
;}:Jthority to enter into arrangements with States respecting inspection
rs1ugltear power plants, including arrangements pursuant to instruments o
]::ooperation as described in the policy statement.

In 1959, at the time of the enactment of the Federal/State Amendment w
hich

added section 274 to the Atomic Energy Act of 1954, Congress clarified
this

authority in section 161f by providing in the first sentence of sectio

n 274i

that

"The Commission in carrving out its licensing and regulatory
responsibilities under this Act is authorized to enter into'
agreements with any State, or group of States# to perform
inspections or other functions on a cooperative basis as the
Commission deems appropriate.” (Emphasis supplied.)

The legislative history of section 274 7/ contains no evidence that t
Erest sentence in section 274i was intended to limit the broad scope o
fCgr]neission's authority In section 161f to those matters over which the
\?vtearfsauthorized to assume regulatory authority in accordance with the
provisions of section 274b agreements. The legislative history merely
indicates that one permissible way in which the Commission may exercis
gu'glsority under section 161f i s" ...t enter into agreements with
g?gte, or group of States, to perform inspections or other functions o
gogperative basis as the Commission deems appropriate." For the forego
Irg%ﬁotns, the Commistion disagrees with the conclusion of the commenter
s tha
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7/ For an account of the legislative history of section 274, see NU
REG 0388,

Final Task Force Report on the Agreement States Program, Decembe
r 1977

Appendix A, especially pp. A-3 - A-6.
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section 274i does not provide an independent legal basis for entering
into
agreements with States.

The comenters' objections that the provisions of the Policy statement
relating to State participation in NRC inspections at commercial nucle
ar power

plants pursuant to an NRC/State instrument of cooperation are contrary
to law

by reason of the doctrine of Federal preemption are equally without Me
rit.

Federal preemption, which is based on the Supremacy Clause of the
Constitution, resolves controversies which arise as a result of the co
nflicting

demands of Federal and State laws. Here there is no conflicting State
law.

The only document of concern is a policy statement prepared by a Feder
al agency

which states in the clearest possible terms that it will be implemente

d at both

the State and Federal level in strict accordance with applicable law.

8/

Since, as the above analysis shows, the policy statement Is within NRC
'S

statutory authority, there is no preemption issue.

A related concern expressed by a State commenter was that any formal
acknowledgement by a state of NRC's legal authority, as recited in the
first of

8/ For example. the policy statement affimatively "[rlecognizes the F
ederal
Goverranent, primarily NRC, as having the exclus e authority and
responsibility to regulate the-radiological and national security
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aspects

of the construction and operation of nuclear production or utiliza
tion

facilities. except for certain authority over air emissions grante
d to

States by the Clean Air Act;. . ." the policy statement also iden
tifies

six elements which must be included in a state proposal for an ins
trument

of cooperation in order to assure the proposal Is consistency with
the

provisions of section 274c. of the Atomic Energv Act of 1954, as a
mended.

Section 274c provides in part that "[nJo agreement entered into pu
rsuant

to subsection b. shall provide for discontinuance of any authority
and the

Commission shall retain authority and responsibility with respect
to
_ regulation of -- (1) the construction and operation of any product
ion or

utilization facility;. . .
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the six conditions enumerated in the Policy statement, might be viewed
reallian%ishment by a State of some part of the State's rightful authori
g/roigct the health, welfare and environment of its citizens. It is no
|toutppeose of the policy statement to alter the respective responsibiliti
Iezzdgfratlhge;overnment and the States or to require the States to concede
Ee(;(r;?al government any areas of the legitimate State responsibility.
The only

purpose of the policy statement is to describe the ground rules under
Y(\elglrggentatives of States can participate in NRC inspections and relat
andeetings, a Federal function. Accordingly, it is both reasonable and
appropriate that the Commission should identify in the text of the pol
fsqt_);_tement the legal authority on which its policies and regulatory act
gﬁlgi:k])ased, and to ask the States to recognize that the inspections whi
c ey
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will be participating In are Federal# not State, inspections. As furt
g\e/irdence of the fact that It is not the purpose of the policy statemen
ter;[groach on the lawful exercise of State prerogatives, the Commiission
C(\;Vrllltlinue its prior practice of including a general provision in agreem
gmgred into with States under section 274i of the Atomic Energy Act o
;sl?slisfended. which states that nothing in the agreement is intended to
(r)erSter;Spt)and the statutory authority of either NRC or the State.
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Implementation of Policy Statement A Effect on NRC Licens; Costs

According to industry commenters, implementation of the provisions of
the

Policy statement respecting the use of State inspectors at nuclear pow
er plants

in accordance with NRC/State instruments of cooperation is likely to h
ave a

negative effect on Public health and safety. In the opinion of these
commenters permitting States to participate in NRC inspections would n
ot only

create the appearance of dual regulation but would also greatly increa
se the

likelihood of divergent Federal and State interpretations of regulator

y

requirements. The resulting uncertainty and confusion would inject an
unsettling and destabilizing element into the regulatory process and c
ould

significantly delay efforts to resolve specific problems identified du

ring an

inspection.

State commenters expressed contrary views. In the opinion of these
commenters, implementation of the NRC policy statement would foster un
iformity,

strengthen Federal-State cooperation, reduce duplication of effort, en
courage

the development of a unified NRC/State position on matters of Joint co
ncern,

avoid the perception of dual regulation and improve nuclear safety.

Based on its experience with State resident inspectors at the Trojan
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Nuclear Power Plant in Oregon, which has demonstrated that complementa
ry
State-Federal interaction on plant safety issues can be productive, th
e
Commission believes that the concerns expressed by the industry commen
ters may
be unwarranted. The Commission reiterates its commitment, as stated i
n the
Implementation section of the policy statement, to perform a formal re
view of a
memorandum of understanding (MOU) between NRC and a State relating to
State
involvement in NRC inspections

144

not less than six months after the effective date [of the

MOU] . . . to evaluate implementation of the MOU and resolve any
problems identified. Final agreements will be subject to periodic
reviews and may be amended or modified upon written agreement by
both parties and may be terminated upon 30 days written notice by
either party."

In view of this commitment, as well as the Comission's announced inten
t

that activities undertaken to implement the policy statement shall be
carried

out In close cooperation with and be subject to oversight by the NRC,
the

Commission has concluded that these provisions in the policy statement
address

the concerns raised by the industry commenters and that at this time n
o change

in the policy statement is warranted.

State and industry commenters also expressed concerns regarding the co
gf‘simplementing the policy statement. Noting that States might experi
gir_f]fcigulty in obtaining needed funds, one State recommended that the p
g'lla%ment include suggested means of funding State inspections. Indus
tc?)/mmenters were concerned that implementation of the policy statement
\r,éoslljjll(t:l In the assessment of higher regulatory fees.
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The Commission does not intend to charge licensees additional fees for
regulatory activities because those activities are conducted in accord
ance with
the provisions of the policy statement. Nor does the Commission expec
t or
intend any increase in regulatory costs as a result of adopting and
jthe peovisions of the policy statement. In view of these circumstan
ces, the
concerns expressed by the industry commenters do not appear to be well
founded.

A 31 A
145

Although requested to do so, the Commission has declined to revise the
policy statement in order to address the topic of possible sources of
%tr?ctji. This position is consistent with the underlying policy of the
Ilzgggral-State amendment to the Atomic Energy Act of 1954, as amended,
mfgs no provision for the expenditure of Federal funds for the purpos
gdr(?]finistering State regulatory programs.

Communication throuch State Liaison Officers

Several States objected to that portion of the policy statement which
would channel all communication between NRC and a State through the St
ate
Liaison Officer on the grounds that this procedure is too restrictive.
Noting
the needs of various State agencies to maintain a continuing relations
hip and
ongoing dialogue with NRC, these States recommended that the policy st
atement
be modified to allow for more than one State contact.

The Commission is well aware of the varying interests of States in the
activities of commercial nuclear power plants and of the number of dif
ferent

State agencies with direct responsibility for various aspects of those
activities. rt is precisely because this situation exists that the Com
mission

has adopted a policy which requires that all inquiries and requests fr
om States

respecting observations and inspections at commercial nuclear power pl
ants and

all information from NRC to States respecting these matters be channel
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ed
through a single point, namely the-office of the State Liaison Officer

This
arrangement not only assures the Commission that NRC of interest to
the States will be sent forward to those State agencies that need to k
now, it
also assures Interested State agencies that their requests and inquiri
es will
be handled in a uniform and businesslike manner. Since the primary pu
rpose of
the policy statement is to articulate the manner in which the Commissi
on plans
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to conduct its business in this area and to provide guidance to NRC Re
8?fir]cz?els which will assure that these matters are handled uniformly, it
ngsither necessary nor appropriate to modify the policy statement to el
%br?rzgﬁeon the differing nature or wide variety of State responsibilit

ies.

For the foregoing reasons the Commission has made no change in the
provisions of the policy statement which relate to communication throu
gh State

Liaison Officers. The Commission has also concluded that the policy s
tatement

adequately reflects the complementary interests and responsibilities o

f the

States and that no changes relating to this matter are needed.

State Attendance at and Participation in NRC Inspections
Citing the likelihood of increased complexity confusion and uncertaint

y

in the regulatory process and the possibility of an attendant reductio

n in the

safety of nuclear power plants, most of the industry commenters oppose
d

allowing State representatives to participate in NRC inspections and s
tated

that in no event should State representatives be allowed to perform in
dependent

inspections or reviews.

As noted earlier, the Commission believes that the concerns of the
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industry commenters regarding a possible decrease in nuclear safety ma
y be
unwarranted. At the same times the Commission wishes to make quite cl
ear that
the policy statement does not contemplate and should not be interprete
d as
authorizing States, using State radiological health and safety standar
ds to
conduct independent health and safety inspections of commercial nuclea
r power
plants.

As explained in the policy statement the NRC inspections and associate
d

entrance and exit meetlngs which State representatives will be permitt
ed to

attend as observers or, as participants, for the purpose of assisting
NRC, will
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be conducted under the close and continuing surveillance of the NRC an
d in

strict accordance with Federal standards and regulations. The presenc

e of the

NRC is essential not only because all communications with the licensee
must be

made through the NRC but also because the NRC is solely responsible fo
r taking

any needed enforcement action. If Information relevant to an NRC enfo
rcement

matter is obtained by a State representative during an inspection and
subsequently made available to the NRC, it is expected that the State
representative would be invited to attend the enforcement conference.

Moreover, State assistance. inc7uding testimony at any enforcement hea
ring, may
be needed to carry out NRC's enforcement program.

A related matter concerns the role to be accorded State representative

S

who wish to attend or participate in entrance and exit meetings and in
spections

of nuclear power reactors located in adjacent States. Despite disagre
ement

the criteria to be used to identify adjacent States, there was a gener

al

consensus among commenters who addressed this issue that representativ
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es from
adjacent States should be permitted to attend meetings and Inspections
subject
to the same conditions that apply to representatives from the host Sta
te.

The Comission believes that interstate cooperation should be encourage
gnd will endeavor to do so. After the Commission has gained some prac
gi;a)lerience in implementing the present policy which is limited to coop
g:a?\t_/:/%gn NRC and *host* States, i.e.* States in which an NRC licensed f
%C"Ig)(/:ated, the Commission may reconsider the question of whether and
g(tc\;matthe policy statement should be broadened to encompass cooperati
\allfrangements between NRC and 'adjacent’ States.

The policy statement makes clear that State representatives must be
properly qualified to undertake their assigned roles, whether as parti
cipants
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or observers. Although State representatives who only observe need no
f(nt())(\a/vlgcsjgeable technically as State representatives who actively partic
:ﬁg;[)eecltri]ons, they must have some general understanding of the nature o
];)_or\l_lxlljge?(;r the observation to be meaningful. Consistent with those pro
;:‘Slfhnes policy statement which contemplate that State representatives w
I(‘!]luz:ljl(iefied to perform any tasks they may be assigned, it is the expecta
R?en C?I)mmission that, subject to specific guidelines contained in the f
%rg??ulment of cooperation en tered into between NRC and a particular S
teag'?éntthtlz) which State representatives may be permitted to participate

in an NRC

inspection will be determined in each instance by the NRC representati
;ﬁthorized to conduct the inspection in light of the particular qualif
ications
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of the State representative accompanying the NRC inspection team. Whi
lgomr%ission recognizes the importance of specifying minimum Qualificati
g?gtefoirnspectors, as suggested by one of the commenters, it is of the
?hpall?l(t)rr]]is matter can best be dealt with in the context of each NRC/Sta
}ﬁstrument of cooperation when the qualifications of individuals who m
g)tl)lebeto perform this function for the State are like7y to be better kn
i?;vnp')reslgnt fom, the policy statement provides adequate general guidan
tcrﬁsorr;atter. For these same reasons, the Commission has also declined
thtg gggg(testion of a State commenter to add an additional sentence conc
grt.gltr(]eginspectors to the second paragraph of the Implementation section

Accordingly, the Commission has made no changes in the policy statemen
t in
response to these comments.

Several comenters expressed the view that the policy statemenet should
prohibit State disclosure of inspection findings after as well as befo

re the

NRC Inspection report is publicly released. Commenters also expressed
concern
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about the disclosure bY State representatives of any underlying data o
btained

or any notes or observations made while attending or participating in
an NRC

inspection. The Commission is of the opinion that insofar as State
representatives are apprised of this information as a result of their
involvement in NRC's regulatory activities. that State representatives
should

be required to meet the same standards as their NRC counterparts regar
ding

information disclosure.

Opportunity for Public Comment on NRC-State Instruments of Cooperation
Relating to Inspections at Commercial Nuclear Power Plants

The Commission has given considerable thought to the suggestion of som
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e of
the Industry commenters that potentially affected applicants for NRC |
icenses
and NRC licensees should be notified that their State is pursuing an i
nstrument
of cooperation with NRC and be accorded an opportunity, during ongoing
negotiations between NRC and the State, to submit public comments on t
he draft
instrument of cooperation before it is finally agreed to by NRC and th
e State.
The Commission recognizes that the subject matter of these instruments
of
cooperation is of great interest to nuclear power plant applicants and
licensees, who are, of course* the entities that will be inspected.

Consistent with Commission practice respecting other types of

Federal/State agreements any proposed agreement negotiated by NRC and
3n§é?tethe provisions of this policy statement will be published in the
Rlczege;?set(raarll for public comment. At that time, licensees and other intere
;teergons will have an opportunity to comment on the proposed Memorandum
U?lfderstanding or Subagreement before it is executed by NRC and the Sta
}ﬁlalln form.
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Conclusion

For the foregoing reasons and after careful consideration of the comme
nts

submitted, the Commission has concluded not to change the text of the
policy

statement as published for comment on June 13, 1988 (53 FR 21981).
Accordingly, the Commission hereby adopts and republishes that policy
statement

as a final statement of policy. The Commission further declares that
the final

statement of policy in its entirety is effective immediately.

[ll. Statement of Policy

It is the NRC's policy to cooperate fully with State governments as th

ey
seek to respond to the expectations of their citizens that their healt
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h and
safety be protected and that there be minimal Impact an the environmen
t as a
result of activities licensed by the NRC. The NRC and the States have
complementary responsibilities in protecting public health and safety
and the
environment. Furthermore, the NRC is committed to the full and timely
disclosure of matters affecting the public and to the fair and uniform
handling
of all agency interactions with the States, the public, and NRC licen
sees.

Accordinglys the NRC will continue to keep Governor-appointed State
Liaison Officers routinely informed on matters of interest to the Stat
!EISR;C -{-I\I;]Iﬁ respond in a timely manner to a State's requests for informat
II?sr_l rgggmmendations concerning matter within the NRC's regulatory Juri
ﬁdlrcef_lc;)une'sted, the NRC will routinely inform State Liaison Officers of
Pnuebe“ticngs between NRC and its licensees and applicants in order that St
?etgresentatives may attend as observers. Additionally, at the State's
Sig?euiztf)resentatives will be able to observe specific inspections and
{r?gpection entrance and exit meetings where State representatives are
knowledgeable in radiological health and safety matters.
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The Commission recognizes that the involvement of qualified State
representatives in NRC radiological health and safety programs has the
potential for providing additional safety benefit. Therefores the NRC
C(\;Vrll!ider State proposals to enter into instruments of cooperation for
[?;arltti?:ipation in inspections and inspection entrance and exit meetings
part?é?r}gtion in NRC programs would allow qualified State representati
\e/?t?)’er individually or as a member of a team, to conduct specific insp
ggg\_?irt]ies in accordance with NRC standards, regulations, and procedur
glf)s:gdcooperation with the NRC. State activities will normally be con
ucte
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under the oversight of an authorized NRC representative with the degre
gvg;sight dependent upon the activity involved. In the proposal to en
';enr ilggt)rument of cooperation, the State must identify those activities
wfr?i::h cooperation with the NRC is desired. The State must propose a p
{ﬁgtr:ar(nl) Recognizes the Federal Government, primarily NRC, as having
éhxeclusive authority and responsibility to regulate the radiological an
ﬁational security aspects of the construction and operation of nuclear
production or utilization facilities, except for certain authority ove
rerr?_ilsr:sions granted to States by the Clean Air Act; (2) is in accordance
F\évcljtgral standards and regulations; (3) specifies minimum education, ex
perience,
training, and qualifications requirements for State representatives wh
I[;:arllttezzarrr?ed after those of NRC inspectors; (4) contains provisions for t
Er?dings of State representatives to be transmitted to NRC for disposi
}t/l\/%r:jYC(jS)not impose an undue burden on the NRC and its licensees and appl
g_r?c?ts(é) abides by NRC protocol not to publicly disclose inspection fin
glr?(?rsto the release of the NRC inspection report.
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Consistent with section 274c of the Act, the NRC will not consider Sta
|toeroposals for instruments of cooperation that do not include %.ale ele
lrirggés above, which are designed to ensure close cooperation and consi
\?\}i?rrl]c%/he NRC inspection program. As a practical matter, the NRC is co
Phce;etrr}ﬁgependent State inspection programs could direct an applicant's
Iigernsee's attention to areas not consistent with NRC safety prioritie
?ﬁisinterpret NRC safety requirements, or give the perception of dual
{Sgulation. For purposes of this policy statement, an independent Sta
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inspection program is one in which State representatives would conduct
inspections and assess NRC-regulated activities on a State's own initi
ative and
authority without close cooperation with, and oversight by, an authori
zed NRC
representative.

Instruments of cooperation between the NRC and the States, approved pr
![(O)r the date of this policy statement will continue to be honored by th
'el'hs_Rl\?RC strongly encourages those States holding these agreements to c
(r)nnosclj(ijfflirng them, if necessary, to bring them into conformance with the
provisions of this policy statement.

V. Implementation

As provided in the policy statement the NRC will routinely keep State
Liaison Officers informed on matters of interest to the States. In ge
neral,

all State requests should come from the State Liaison Officer to the
appropriate NRC Regional Office. The NRC will make every effort to re
spond as

fully AS pOSSib7e to all requests from States for infomatton on matter
S

concerning nuclear oroduction or utilization facility safety within 30

days.

The NRC will work to achieve a timely response to State recommendation
relating to the safe operation of nuclear production or utilization fa
cilities.
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State representatives are free to attend as observers any public meeti
ng

between the NRC and its applicant and licensees. The appropriate Regi
onal

Office will routinely inform State Liaison Officers of the scheduling

of public

meetings upon request. State requests to observe inspections and/or i
nspection

entrance and exit meetings conducted by the NRC require the approval o
f the

appropriate Regional Administrator.

NRC will consider State part icipatlon in inspections and the inspecti
on
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entrance and exit meetings, where the State-proposed agreement identif
ies the
specific inspections they wish to assist NRC with and provides a progr
am
containing those elements as described in the policy statement. NRC m
ay
develop inspection plans along with qualified State representatives us
ing
applicable procedures in the NRC Inspection Manual. Qualified State
representatives may be pemitted to perform inspections in cooperation
with,
and on behalf of, the NRC under the oversight of an authorized NRC
representative. The degree of oversight provided would depend on the
activity.
For instance, State representatives may be accompanied by an NRC repre
sentative
initially, in order to assess the State inspectors' preparedness to co
nduct the
inspection individually. Other activities may be conducted as a team
with NRC
taking the lead. All enforcement action will be undertaken by the NRC

The Commission will decide policy matters related to agreements propos
ed

under this policy statement. Once the Commission .has decided the pol
icy on a

specific type of agreement, similar State-proposed agreements may be a
pproved,

consistent with Comission policy. by the Executive Director for Operat
ions in

coordination with the Office of Governmental and Public Affairs. A
State-proposed instrument of cooperation will be documented in a forma
| MOU

signed by NRC and the State.
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Once the NRC has decided to enter into an MOU for State involvement in
NRC

inspections, a formal review, not less than six months after the effec

tive

date, will be performed by the NRC to evaluate implementation of the M
OU and

resolve any problems identified. Final agreements will be subject to
periodic

reviews and may be amended or modified upon written agreement by both
parties
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and may be terminated upon 30 days written notice by either party.

Additionally, once State involvement in NRC activities at a nuclear
production or utilization facility is approved by the NRC, the State i

S

responsible for meeting all requirements of an NRC licensee and applic
ant

related to personal safety and unescorted access of State representati
ves at

the site.

Dated at Rockville, Maryland, this day of , 1989.

For the Nuclear Regulatory Commission

Samuel J. Chilk.
Secretary of the Commission
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