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Application for License Transfers and
Conforming Administrative License Amendments
TAC Nos. MB0878 (Unit 1) and MB0879 (Unit 2)

Ladies and Gentlemen:

Pursuant to Section 184 of the Atomic Energy Act of 1954, as amended (“the Act”) and 10 CFR §§
50.80 and 50.90:

(D) Constellation Nuclear, LLC, on behalf of its indirect subsidiary (to be created)
Nine Mile Point Nuclear Station, LLC (“NMP LLC”) (hereinafter collectively
referred to as “Constellation Nuclear””) and Niagara Mohawk Power Corporation
(“NMPC”) request that the U.S. Nuclear Regulatory Commision (“NRC”) issue
an order consenting to the transfer of Facility Operating License No. DPR-63 for
Nine Mile Point Unit 1 (“NMP 1”) to NMP LLC, including NMPC's operating
authority pursuant to the license.

2) Constellation Nuclear, NMPC, New York State Electric & Gas Corporation
(“NYSEG”), Rochester Gas and Electric Corporation (“RG&E”), and Central
Hudson Gas & Electric Corporation (“CHGEC”) request that the NRC issue an
order consenting to the transfer of the interests held by NMPC, NYSEG, RG&E,
and CHGEC in Facility Operating License No. NPE-69 for Nine Mile Point Unit
2 (“NMP 2”) to NMP LLC.

3) Constellation Nuclear and NMPC (acting on its own behalf and as agent for the
other co-owners of NMP 2) request that the NRC consent to the transfer of
NMPC’s operating authority under Facility Operating License No. NPF-69 for
NMP 2 to NMP LLC.

BF\QO\



U.S. Nuclear Regulatory Commission
Page 2

(4)  Constellation Nuclear requests that the NRC give its consent to certain
indirect transfers of the Operating Licenses for NMP 1 and NMP 2 that
may occur after the direct transfer of the licenses to NMP LLC, on account
of a proposed realignment of the corporate parent of NMP LLC, as further
described below.

Through the attached Application for Order and Conforming Administrative Amendments for
License Transfers (“Application”), the NRC is being asked to consent to these transfers and
authorize NMP LLC to possess, use, and operate NMP 1 and NMP 2 (“the Units”) under
essentially the same conditions and authorizations included in the existing NRC licenses for the
Units. No physical changes will be made to either of the Units as a result of this transfer, and
there will be no significant change in the day-to-day operations of either Unit. The NRC is also
asked to approve certain conforming administrative amendments to the facility licenses to reflect
the proposed transfers. Following the proposed transfers, NMP LLC will become the licensed
operator of both Units, the sole owner of NMP 1, and an 82% undivided owner of NMP 2. (The
remaining co-owner, Long Island Lighting Company, d/b/a Long Island Power Authority, will
retain its undivided 18% ownership interests in NMP 2.) NMP LLC will also assume NMPC’s
role as operator of NMP 2 under the operating agreement among the NMP 2 owners.

The transfer of the NMP 1 and NMP 2 licenses to NMP LLC is expected to take place at
approximately the same time as a proposed transaction involving a realignment and spin-off
pursuant to which the merchant energy business of NMP LLC’s ultimate corporate parent,
Constellation Energy Group, Inc. (“CEG”), will be separated from its retail services business.
As described in the Application, the proposed transaction will realign CEG’s merchant energy
business (largely comprising wholesale generation — including the newly-acquired interest in the
Units — and power marketing) from its retail services business and will spin off the merchant
energy business as a separate publicly-owned company.

The acquisition by NMP LLC of the above described interests in NMP 1 and NMP 2 is wholly
independent of CEG’s realignment and spin-off. However, there are several possible sequences
of events whose timing may require different actions by the NRC to give its consent to the
license transfers for the Units to NMP LLC. These sequences are further described in the
Application. Depending on the relative timing of the NRC approval of the acquisition by NMP
LLC of the above-described interests in NMP 1 and NMP 2 with respect to CEG’s corporate
realignment and spin-off, it may be necessary for the NRC to approve the direct transfer of
Facility Operating License No. DPR-63 for NMP 1 from NMPC to NMP LLC, and of Facility
Operating License No. NPF-69 for NMP 2 from NMPC, NYSEG, RG&E, and CHGEC to NMP
LLC, as well as one or more subsequent indirect transfers of control of those licenses to a new
subsidiary of CEG that will become NMP LLC’s ultimate parent.

On December 11, 2000, NMPC, CEG and Constellation Nuclear, LLC executed the NMP 1
Asset Purchase Agreement (“NMP 1 Agreement”), and NMPC, NYSEG, RG&E, CHGEC, CEG
and Constellation Nuclear, LLC executed the NMP 2 Asset Purchase Agreement (“NMP 2
Agreement”) (collectively, the “NMP Agreements”). The NMP Agreements incorporate
numerous schedules and ancillary agreements totaling hundreds of pages that are not being
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provided with this application; copies of this information can be made available upon request.
The parties to the NMP Agreements also executed, or will execute, certain ancillary agreements
including Interconnection Agreements and Power Purchase Agreements for both Units.

In accordance with the NMP Agreements, the closing of the transactions will take place on the
Closing Date, as defined in the NMP Agreements, once all conditions precedent are satisfied and
all required regulatory approvals are obtained. On and after the Closing Date, the following
events will occur pursuant to the NMP Agreements, the Interconnection Agreements, and the
Power Purchase Agreements:

(a) NMP LLC will assume (except as specified in the NMP Agreements) the right, title,
and interest of NMPC, NYSEG, RG&E and CHGEC in and to the Units, including
buildings, equipment, spare parts, fixtures, inventory, documents, records, assignable
contracts, new, used and spent nuclear fuel, other NRC licensed materials at the Units
and other property necessary for their operation and maintenance. NMP LLC will
also assume the operational responsibility for both Units and the responsibility of
NMPC, NYSEG, RG&E and CHGEC for the eventual decommissioning of the Units;

(b) NMP LLC will offer employment to substantially all NMPC employees working at
the Units, as described in the NMP Agreements, and assume the existing International
Brotherhood of Electrical Workers (“IBEW”) Collective Bargaining Agreement for
the transferred union employees;

(c) NMP LLC will have contracted in its Interconnection Agreements with NMPC for
interconnection to the transmission system and for the provision of back-up power to
the site consistent with NRC requirements;

(d) Pursuant to the NMP Unit 1 Power Purchase Agreement, NMPC will purchase 90%
of the capacity and energy from NMP 1 from NMP LLC, from the Closing Date until
August 22, 2009;

() NMPC, NYSEG, RG&E and CHGEC collectively will purchase 73.8% of the total
capacity and energy from NMP 2 from NMP LLC, from the Closing Date until the
tenth anniversary of the Closing Date, representing 90% of the capacity and energy
associated with the 82% ownership interest in NMP 2 conveyed to NMP LLC by
NMPC, NYSEG, RG&E and CHGEC; and

() NMPC will have made or will make additional cash deposits to the decommissioning
trust funds for NMP 1, and NMPC, NYSEG, RG&E and CHGEC will have made or
will make additional cash deposits to the decommissioning trust funds for NMP 2.
The fair market value of the fund for Unit 1, after transfer, plus the additional
financial assurances discussed in this Application, will meet NRC’s financial
assurance requirements for decommissioning funding. Likewise, the fair market value
of the fund for Unit 2, after transfer, plus the additional financial assurances discussed
in this Application, will meet NRC’s financial assurance requirements for
decommissioning funding.



U.S. Nuclear Regulatory Commission
Page 4

Constellation Nuclear believes that the information contained herein and in the enclosed
Application demonstrates that NMP LLC will have the requisite technical and financial
qualifications to own and operate the Units. Also, NMP LLC will not be owned, controlled or
dominated by an alien, foreign corporation or foreign government, within the meaning of
Sections 103d or 104d of the Act. Finally, the proposed transfers and conforming administrative
amendments do not present any undue risk to the health and safety of the public.

For the reasons stated above and in the enclosed Application, the proposed transaction will not:
(1) have any adverse impact on the operation of the licensed Units; (2) affect the managerial,
technical or financial qualifications of the licensed operator of these units; (3) impair the
licensee’s financial qualifications; (4) result in foreign ownership, control or domination over
any NRC licensee; or (5) require any additional NRC reviews. In summary, the proposed license
transfers will not be inimical to the common defense and security or result in any undue risk to
public health and safety, and will be consistent with the requirements of the Act and the NRC
regulations. Accordingly, Constellation Nuclear, NMPC, NYSEG, RG&E and CHGEC as their
interests apply, respectfully request that the NRC issue an Order approving (1) the transfer of
Facility Operating License No. DPR-63 for NMP 1 from NMPC to NMP LLC, (2) the transfer of
the interests of NMPC, NYSEG, RG&E and CHGEC in Facility Operating License No. NPF-69
for NMP 2 to NMP LLC, and (3) the transfer of the operating authority under License No. NPF-
69 for NMP 2 to NMP LLC, and (4) the associated conforming administrative license
amendments.

The Application and several of the Exhibits thereto contain proprietary commercial and financial
information. Constellation Nuclear, LLC has prepared and is submitting under a separate letter
an Attachment 1 containing proprietary versions of the Application and the Exhibits thereto. This
letter encloses an Attachment 2 that contains non-proprietary versions suitable for public
disclosure of Attachment 1 and its Exhibits.

Applicants intend to implement the transactions described herein with a Closing Date of July

1, 2001, assuming all regulatory approvals are obtained. Therefore, the NRC is requested to
review and approve this application on or before June 1, 2001. The applicants also request that
the NRC’s consent to the transfer of NMP 1 and 2 to NMP LLC be immediately effective upon
issuance of the NRC’s Order, and that it grant consent for the transfers to take place at any time
up to one year after the date of issuance of the Order, or such later date as may be permitted by
the NRC. It is also requested that any needed license or technical specification changes be made
immediately effective on issuance with implementation on the Closing Date.

Should the NRC require additional information concerning these license transfer requests, please
contact Stephen A. Mormann, Vice President and Treasurer, Constellation Nuclear, LLC, 39 W.
Lexington Street Baltimore, MD 21201 or Carl D. Terry, Vice President Quality Assurance
Nuclear, Niagara Mohawk Power Corporation, Nine Mile Point Nuclear Station, P.O. Box 63,
Lycoming, NY 13093-0063. Service upon the applicants of comments, hearing requests,
intervention petitions, or other pleadings, if applicable, should be made to Jay E. Silberg, counsel
for Constellation Nuclear, LLC, at Shaw Pittman, 2300 N Street, N.-W., Washington, DC 20037
(tel. 202-663-8063; fax 202-663-8007; e-mail: jay.silberg@shawpittman.com); Mark J.
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Wetterhahn, counsel for NMPC, at Winston & Strawn, 1400 L Street, N.W., Washington, D.C.
20005 (tel. 202-371-5703; fax 202-371-5950; e-mail: mwetterh@winston.com); Daniel F.
Stenger, counsel for RG&E, at Hopkins & Sutter, 888 16th St NW # 700 Washington, DC 20006
(tel. 202-835-818S5; fax: 202-835-8136; e-mail dstenger@hopsut.com); Mary A. Murphy,
counsel for NYSEG, at LeBoeuf, Lamb, Greene & MacRae, L.L.P., 1875 Connecticut Ave,
N.W., Suite 1200, Washington, D.C. 20009 (tel. 202-986-8021; fax 202-986-8102; e-mail:
mmurphy@llgm.com); and Robert J. Glasser and Bo Hong, counsel for CHGEC, at Gould &
Wilkie, LLP, One Chase Manhattan Plaza, 58 Floor, New York, N.Y. 10005 (tel: 212-344-
5680; fax 212-809-6890; e-mail: BobGlasser@gouldwilkie.com and BHong@gouldwilkie.com).

Very truly yours,

\

' Robert E. Denton
President and Chief Executive Officer
Constellation Nuclear, LLC

Jeffrey K. Smith
Senior Vice President

New York State Electric & Gas Corporation

Arthur R. Upright
Senior Vice President
Central Hudson Gas & Electric Corporation

Enclosures:  Affirmations

hn'H. Mueller
Senior Vice President and
Chief Nuclear Officer
Niagara Mohawk Power Corporation

Paul Wilkens

Senior Vice President — Generation
Rochester Gas and Electric
Corporation

Attachment 2 Non-Proprietary - Application for Order and Conforming
Administrative Amendments for License Transfers (NRC Facility
Operating License Nos. DPR-63 and NPF-69)
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Wetterhahn, counsel for NMPC, at Winston & Strawn, 1400 L Street, N.W., Washington, D.C.
20005 (tel. 202-371-5703; fax 202-371-5950; e-mail: mwetterh@winston.com); Daniel F.
Stenger, counsel for RG&E, at Hopkins & Sutter, 888 16th St NW # 700 Washington, DC 20006
(tel. 202-835-8185; fax: 202-835-8136; e-mail dstenger@hopsut.com); Mary A. Murphy,
counsel for NYSEG, at LeBoeuf, Lamb, Greene & MacRae, L.L.P., 1875 Connecticut Ave,
N.W., Suite 1200, Washington, D.C. 20009 (tel. 202-986-8021; fax 202-986-8102; e-mail:
mmurphy@llgm.com); and Robert J. Glasser and Bo Hong, counsel for CHGEC, at Gould &
Wilkie, LLP, One Chase Manhattan Plaza, 5 8" Floor, New York, N.Y. 10005 (tel: 212-344-
5680; fax 212-809-6890; e-mail: BobGlasser@gouldwilkie.com and BHong@gouldwilkie.com).

Very truly yours,
Robert E. Denton John H. Mueller
President and Chief Executive Officer Senior Vice President and
Constellation Nuclear, LLC Chief Nuclear Officer

Niagara Mohawk Power Corporation

£ St

J /¥efffey K. Smith Paul Wilkens
Senior Vice President Senior Vice President — Generation
New York State Electric & Gas Corporation Rochester Gas and Electric
Corporation

Arthur R. Upright
Senior Vice President
Central Hudson Gas & Electric Corporation

Enclosures:  Affirmations

Attachment 2 Non-Proprietary - Application for Order and Conforming
Administrative Amendments for License Transfers (NRC Facility
Operating License Nos. DPR-63 and NPF-69)
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Wetterhahn, counsel for NMPC, at Winston & Strawn, 1400 L Street, N.W., Washington, D.C.
20005 (tel. 202-371-5703; fax 202-371-5950; e-mail: mwetterh@winston.com); Daniel F.
Stenger, counsel for RG&E, at Hopkins & Sutter, 888 16th St NW # 700 Washington, DC 20006
(tel. 202-835-8185; fax: 202-835-8136; e-mail dstenger@hopsut.com); Mary A. Murphy,
counsel for NYSEG, at LeBoeuf, Lamb, Greene & MacRae, L.L.P., 1875 Connecticut Ave,
N.W., Suite 1200, Washington, D.C. 20009 (tel. 202-986-8021; fax 202-986-8102; e-mail:
mmurphy@]llgm.com); and Robert J. Glasser and Bo Hong, counsel for CHGEC, at Gould &
Wilkie, LLP, One Chase Manhattan Plaza, 58t Floor, New York, N.Y. 10005 (tel: 212-344-
5680; fax 212-809-6890; e-mail: BobGlasser@ gouldwilkie.com and BHong@ gouldwilkie.com).

Very truly yours,

Robert E. Denton
President and Chief Executive Officer
Constellation Nuclear, LLC

Jeffrey K. Smith
Senior Vice President
New York State Electric & Gas Corporation

Arthur R. Upright
Senior Vice President
Central Hudson Gas & Electric Corporation

Enclosures:  Affirmations

John H. Mueller

Senior Vice President and

Chief Nuclear Officer

Niagara Mohawk Power Corporation

PR

Paul Wilkens

Senior Vice President
Rochester Gas and Electric
Corporation

Attachment 2 Non-Proprietary - Application for Order and Conforming
Administrative Amendments for License Transfers (NRC Facility
Operating License Nos. DPR-63 and NPF-69)
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Wetterhahn, counsel for NMPC, at Winston & Strawn, 1400 L Street, N.W., Washington, D.C.
20005 (tel. 202-371-5703; fax 202-371-5950; e-mail: mwetterh@winston.com); Daniel F.
Stenger, counsel for RG&E, at Hopkins & Sutter, 888 16th St NW # 700 Washington, DC 20006
(tel. 202-835-8185; fax: 202-835-8136; e-mail dstenger@hopsut.com); Mary A. Murphy,
counsel for NYSEG, at LeBoeuf, Lamb, Greene & MacRae, L.L.P., 1875 Connecticut Ave,
N.W., Suite 1200, Washington, D.C. 20009 (tel. 202-986-8021; fax 202-986-8102; e-mail:
mmurphy@Ilgm.com); and Robert J. Glasser and Bo Hong, counsel for CHGEC, at Gould &
Wilkie, LLP, One Chase Manhattan Plaza, 58" Floor, New York, N.Y. 10005 (tel: 212-344-
5680; fax 212-809-6890; e-mail: BobGlasser@gouldwilkie.com and BHong@gouldwilkie.com).

Very truly yours,

Robert E. Denton
President and Chief Executive Officer
Constellation Nuclear, LLC

Jeffrey K. Smith
Senior Vice President
New York State Electric & Gas Corporation

Lol ) 1

Arthur R. Upright//
Senior Vice President
Central Hudson Gas & Electric Corporation

Enclosures:  Affirmations

John H. Mueller

Senior Vice President and

Chief Nuclear Officer

Niagara Mohawk Power Corporation

Paul Wilkens

Senior Vice President — Generation
Rochester Gas and Electric
Corporation

Attachment 2 Non-Proprietary - Application for Order and Conforming
Administrative Amendments for License Transfers (NRC Facility
Operating License Nos. DPR-63 and NPF-69)
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cc:  Mr. H.J Miller, NRC Regional Administrator, Region I
Ms. M. K. Gamberoni, Section Chief PD-I, Section 1, NRR
Mr. G. K. Hunegs, NRC Senior Resident Inspector
Mr. P. S. Tam, Senior Project Manager, NRR
Mr. J. P. Spath
NYSERDA
286 Washington Avenue Ext.
Albany, NY 12203-6399



AFFIRMATION

1, John H. Mueller, being duly sworn, state that I am Senior Vice President and Chief
Nuclear Officer of Niagara Mohawk Power Corporation (NMPC), that I am authorized to sign
and file the enclosed Application with the Nuclear Regulatory Commission on behalf of NMPC,
and that the statements made and the matters set forth therein pertaining to NMPC are true and
correct to the best of my knowledge, information, and belief.

Niagara Mohawk Power Corporation

/@//M

SANDRA A. OSWALD

Notary Publtlﬁ oState of New York hn H. Mueller
ComSualified in 083%9%2 Senior Vice President and
'ssion Explres = Chief Nuclear Officer
STATE OF ~ M w (’I/IML

COUNTY OF (OAU}{Z)CU

Subscribe\(iit and sworn to me, a Notary Public, in and for the County and State
above named, this [ day of 7_4/6"% , 2001.

/g/;x& - (ool

My Commission Expires: _10/a.5/0/




AFFIRMATION

I, Robert E. Denton, being duly sworn, state that I am President and Chief Executive
Officer of Constellation Nuclear, LLC, that I am authorized to sign and file the enclosed
Application with the Nuclear Regulatory Commission on behalf of Constellation Nuclear, LLC,
and that the statements made and the matters set forth therein pertaining to Constellation
Nuclear, LLC, NMP LLC and related entities are true and correct to the best of my knowledge,
information, and belief.

Constellation Nuclear, LLC

e TS

Robert E. Denton
President and Chief Executive Officer

STATOE/_%*“%Z@L
COUNTY OF Lallimsie
Subscribed and sworn to me, a Notary Public, in and for the County and State

above named, this 3/Z% ; day of %ﬂ%, 2001.

(9

My Commission Expires: 7{; Y



AFFIRMATION

I, Jeffrey K. Smith, being duly sworn, state that I am Senior Vice President of the New
York State Electric & Gas Corporation (NYSEG), that I am authorized to sign and file the
enclosed Application with the Nuclear Regulatory Commission on behalf of NYSEG, and that
the statements made and the matters set forth therein pertaining to NYSEG are true and correct
to the best of my knowledge, information, and belief.

New York State Electric & Gas Corporation

Qo & Sruil
Jeffrefy K. $nith

Senior Vice President

~

STATEOF ¥ (;

v

COUNTY OF 2 trts

Subscribed and sworn to me, a Notary Public, in and for the County and State
above named, this 5 /s 7‘ day of (_ pirurrann - , 2001.
‘/'i g

4

My Commission Expires:

MARY K. McGLOME

Woln | Stzte of New York
N SEQ4Z312
Residing in Broome Ceounty

My commission expites Aprit 17, 8 202 |




AFFIRMATION

I, Paul Wilkens, being duly sworn, state that I am Senior Vice President, Rochester Gas
and Electric Corporation (RG&E), that I am authorized to sign and file the enclosed Application
with the Nuclear Regulatory Commission on behalf of RG&E, and that the statements made and
the matters set forth therein pertaining to RG&E are true and correct to the best of my
knowledge, information, and belief.

Rochester Gas and Electric Gas Corporation

LA

Paul Wilkens
Senior Vice President

STATE OF
COUNTY OF
—— Subscribed and sworn to me, a Notary Public, in and for the County and State
above named, this B st day of Janua fj/ ,2001.

K atrenta B Holahaso

My Commission Expires: H-17-0R

ROBERTA B. HOLAHAN
Notary Public, State of New Yot
No. 01HO8040322
Qualified in Mornros County 2
Commize:< 1 Expires April 17, 20 0¢



AFFIRMATION

I, Arthur R. Upright, being duly sworn, state that I am Senior Vice President of the
Central Hudson Gas & Electric Corporation (CHGEC), that I am authorized to sign and file the
enclosed Application with the Nuclear Regulatory Commission on behalf of CHGEC, and that
the statements made and the matters set forth therein pertaining to CHGEC are true and correct
to the best of my knowledge, information, and belief.

Central Hudson Gas & Electric Corporation

Lot 1
A/L/Q{m, /? c/v/é/
Arthur R. Upright 77
Senior Vice President

STATE OF New \l/o(\k

COUNTY OF Dudciyess

Subscribed and sworn to me, a Notary Public, in and for the County and State
above named, this __ =3 day of J OV O\ , 2001.

f
My Commission Expires: [ /19/03

Natary Publi, Siis of New York
lic, State of New
Quatif yio.guo%mom
afified in ess
Commission Expires Jan 18,20 00




ATTACHMENT 2

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of

Niagara Mohawk Power Corporation,

New York State Electric & Gas Corporation,
Rochester Gas and Electric Corporation,
Docket Nos. 50-220 and 50-410
Central Hudson Gas & Electric Corporation,

and

Nine Mile Point Nuclear Station, LL.C

P N T g e e A i

(Nine Mile Point, Units 1 and 2)

APPLICATION FOR ORDER AND CONFORMING ADMINISTRATIVE
AMENDMENTS FOR LICENSE TRANSFERS
(NRC FACILITY OPERATING LICENSE NOS. DPR-63 AND NPF-69)
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APPLICATION FOR ORDER AND CONFORMING ADMINISTRATIVE
AMENDMENTS FOR LICENSE TRANSFERS

(NRC FACILITY OPERATING LICENSE NOS. DPR-63 AND NPF-69)

L INTRODUCTION AND DESCRIPTION OF THE PROPOSED
TRANSACTION

A. INTRODUCTION

This is a joint application under 10 CFR. §§ 50.80 and 50.90 (“Application”)
requesting the consent of the Nuclear Regulatory Commission (“NRC”) to the transfer of the
NRC operating licenses for two nuclear power plants located at the same site near Oswego,
New York. The Application requests four actions by the NRC. First, Constellation Nuclear,
LLC, on behalf of its indirect subsidiary (to be created) Nine Mile Point Nuclear Station,
LLC (“NMP LLC”) and Niagara Mohawk Power Corporation (“NMPC”) request that the
NRC issue an order consenting to the transfer of Facility Operating License No. DPR-63 for
Nine Mile Point Unit 1 (“NMP 1) to NMP LLC, including NMPC's operating authority

pursuant to the license.! Second, Constellation Nuclear, LLC (on behalf of NMP LLC),

New York State Electric & Gas Corporation (“NYSEG”), Rochester Gas and Electric
Corporation (“RG&E”), Central Hudson Gas & Electric Corporation (“CHGEC”) and NMPC
request that the NRC issue an order consenting to the transfer of the interests held by NMPC,
NYSEG, RG&E, and CHGEC in Facility Operating License No. NPF-69 for Nine Mile Point

Unit 2 (“NMP 2”) to NMP LLC. Third, Constellation Nuclear, LLC (on behalf of NMP

LLC) and NMPC (acting on its own behalf and as agent for the other co-owners of NMP 2)

! Representations and statements concerning NMP LLC and related entities, and as to matters occurring on or
after the Closing Date in this Application, including Exhibits, are being made solely by Constellation
Nuclear, LLC on behalf of NMP LLC and related entities.



request that the NRC consent to the transfer of NMPC’s operating authority under Facility
Operating License No. NPF-69 for NMP 2 to NMP LLC.? Fourth, Constellation Nuclear,
LLC (on behalf of NMP LLC), requests that the NRC give its consent to certain indirect
transfers of the Operating Licenses for NMP 1 and NMP 2 that may occur after the direct
transfer of the licenses to NMP LLC, on account of a proposed realignment of the corporate

parent of NMP LLC, as further described below.

NRC is being asked to consent to this transfer and authorize NMP LLC to possess,
use, and operate the Units under essentially the same conditions and authorizations included
in the existing NRC licenses for the Units. No physical changes will be made to either of the
Units as a result of this transfer, and there will be no significant change in the day-to-day
operations of either Unit. NRC is also asked to approve certain conforming administrative
amendments to the Licenses to reflect the proposed transfers. A mark-up of the Licenses and
the Technical Specifications for the Units showing the conforming amendments is included

in Exhibit 1. A Safety Evaluation of the conforming amendments is provided in Exhibit 2.

1. NMP1

NMP 1 is an approximately 1,850 MWt nuclear power plant consisting of a General
Electric (“GE”) Boiling Water Reactor (“BWR™), a GE steam turbine, and other associated
equipment located on Lake Ontario, in Scriba, New York, approximately 7 miles northeast of

Oswego, New York and approximately 35 miles north of Syracuse, New York. NRC Facility

2 Operating License Nos. DPR-63 and NPF-69 are collectively referred to herein as the “Licenses.” NMP 1
and NMP 2 are collectively referred to as the “Units.”



Operating License No. DPR-63 for NMP 1 will expire on August 22, 2009. NMPC is the

sole owner and operator of NMP 1.

2. NMP2

NMP 2 is an approximately 3,467 MWt nuclear power plant consisting of a GE
BWR, GE steam turbine, and other associated equipment. NMP 2 is located at the same site
as NMP 1. NRC Facility Operating License No. NPF-69 for NMP 2 will expire on October
31, 2026. NMPC holds a 41% undivided ownership interest in NMP 2 and is the licensed
operator of NMP 2. NYSEG, Long Island Lighting Company d/b/a Long Island Power
Authority (“LILCO”), RG&E, and CHGEC own 18%, 18%, 14% and 9% undivided

ownership interests, respectively, in NMP 2.

3. Post-Transfer Licenses

Following the proposed transfers, NMP LLC will become the licensed operator of
both Units, the sole owner of NMP 1, and an 82% undivided owner of NMP 2. LILCO will
retain its undivided 18% ownership interest in NMP 2° NMP LLC will also assume
NMPC’s role as operator of NMP 2 under the operating agreement among the NMP 2
owners. NMP LLC may assume additional ownership interests in NMP 2 and, if it does, it

will request prior NRC approval of any such transfer of such interests.

The two NMP units are located adjacent to the site of the James A. FitzPatrick

Nuclear Power Plant which is owned by Entergy Nuclear FitzPatrick, LLC (“ENF LLC”) and

3 Under the Basic Agreement dated September 22, 1975 for NMP 2, in connection with the sale of interests in
that unit, the other NMP 2 owners have the right of first refusal to match the terms of the NMP LLC offer
under certain conditions. Any such rights of first refusal of LILCO, if not exercised or waived, will expire
on June 11, 2001, 180 days after LILCO’s receipt of a notice from its co-owners of Constellation’s offer to
buy their interests in NMP 2.



operated by Entergy Nuclear Operations, Inc. (“ENO”). NMP LLC will assure continued
coordination of certain joint activities with ENF LLC and ENO, such as in the area of

emergency planning.

4. Related Transactions

The transfer of the NMP 1 and NMP 2 licenses to NMP LLC is expected to take place
at approximately the same time as a proposed transaction involving a realignment and spin-
off pursuant to which the merchant energy business of NMP LLC’s ultimate parent,
Constellation Energy Group, Inc. (‘CEG”), will be separated from its retail services business.
As described in detail in the Application filed on December 20, 2000 by Calvert Cliffs
Nuclear Power Plant, Inc. for NRC consent to the transfer of control of the licenses for the
Calvert Cliffs Nuclear Power Plant Units 1 and 2, the proposed transaction will realign
CEG’s merchant energy business (largely comprising wholesale generation — including the
newly-acquired interest in the Units — and power marketing) from its retail services business
(“Realignment”) and will spin off the merchant energy business as a separate publicly-owned

company (“Spin-off”).

In the Realignment, the merchant energy business will be consolidated under a
separate holding company, which will be a newly formed corporation (“New Controlled”).
As part of the Realignment, Constellation Nuclear, LLC will form a wholly owned
subsidiary, Calvert Cliffs Nuclear Power Plant — Delaware, Inc. (to be renamed) (“C-Corp-
Del”) which will serve as holding company for both Calvert Cliffs Nuclear Power Plant, LLC
and NMP LLC. Simultaneously with or immediately following the Realignment, Virgo

Holdings, Inc. (“Virgo”), a Delaware corporation that is an indirect, wholly-owned



subsidiary of The Goldman Sachs Group, Inc. (also a Delaware corporation), will obtain a
partial ownership interest in, and a proportionate right to, the profits and losses from CEG's
merchant energy business (“the Virgo Investment”). In the Spin-off phase of the transaction,
stock in the merchant energy business holding company — New Controlled — will be
distributed to CEG shareholders to effectuate the complete separation of CEG’s merchant
energy business from its retail services business. New Controlled will then change its name

to Constellation Energy Group, Inc.

The acquisition by NMP LLC of the above described interests in NMP 1 and NMP 2
is wholly independent of the Realignment, the Virgo Investment, and the Spin-off. However,
there are three possible sequences of events whose timing may require different actions by
the NRC to give its consent to the license transfers for the Units to NMP LLC. These

sequences are further described below.

5. Requested Approvals

Depending on the relative timing of the NRC approval of the acquisition by NMP
LLC of the above-described interests in NMP 1 and NMP 2 with respect to the Realignment,

the Virgo Investment, and the Spin-off, three possible sequences of events may arise:

(1) The approval is granted after the completion of the Realignment, the Virgo
Investment, and the Spin-off. In this case, since the final corporate structure of
NMP LLC and its parents will have been finalized, all that will be required is the
NRC’s approval of the direct transfer of Facility Operating License No. DPR-63
for NMP 1 from NMPC to NMP LLC, and of Facility Operating License No.

NPF-69 for NMP 2 from NMPC, NYSEG, RG&E, and CHGEC to NMP LLC, as



well as the transfer of operating authority for both Units from NMPC to NMP

LLC.

(2) The approval is granted after the completion of the Realignment and the Virgo
Investment, but before the Spin-off. In this case, at the time of the approval,

| NMP LLC will be (through C-Corp-Del and Constellation Nuclear, LLC) a
subsidiary of New Controlled and ultimately of CEG. Upon completion of the
Spin-off, NMP LLC will continue to be (still through C-Corp-Del and
Constellation Nuclear, LLC) a subsidiary of spun-off New Controlled, which will
be renamed Constellation Energy Group, Inc. Therefore, in this sequence it will
be necessary for the NRC to approve the direct transfer of Facility Operating
License No. DPR-63 for NMP 1 from NMPC to NMP LLC and of Facility
Operating License No. NPF-69 for NMP 2 from NMPC, NYSEG, RG&E, and
CHGEC to NMP LLC, and the subsequent indirect transfer of control of those
licenses to the new Constellation Energy Group, Inc., as well as the direct transfer

of operating authority for both Units from NMPC to NMP LLC.

(3) The approval is granted before the completion of the Realignment, the Virgo
Investment, and the Spin-off. In this case, at the time of the approval, NMP LLC
will be (through C-Corp-Del and Constellation Nuclear, LLC) a subsidiary of
CEG. Upon completion of the Realignment, NMP LLC will become a subsidiary
of New Controlled, and upon completion of the Spin-off it will become a
subsidiary of spun-off New Controlled, which will be renamed Constellation

Energy Group, Inc. Therefore, in this sequence it will be necessary for the NRC



to approve the direct transfer of Facility Operating License No. DPR-63 for NMP
1 from NMPC to NMP LLC, and of Facility Operating License No. NPF-69 for
NMP 2 from NMPC, NYSEG, RG&E, and CHGEC to NMP LLC, and the two
subsequent indirect transfers of control of those licenses, first to New Controlled,
and then to spun-off New Controlled (renamed Constellation Energy Group, Inc.),
as well as the transfer of operating authority for both Units from NMPC to NMP
LLC. Corporate organization charts depicting the corporate structure at the time
of the direct license transfers for the three potential sequences of events are

included in Exhibit 5.

Accordingly, in this Application, the applicants request all NRC consents and
approvals that may be necessitated to implement the transfer of the interests of NMPC,
NYSEG, RG&E, and CHGEC in the Units to NMP LLC, including consents and approvals
to (1) the direct transfer of the Operating Licenses for NMP 1 and NMP 2 to NMP LLC and
conforming license amendments; (2) the indirect transfers of control over the Operating
Licenses associated with the changes in the corporate structure of CEG described above, to
the extent necessary to carry out the Realignment, the Virgo Investment, and the Spin-off,

and (3) the transfer of operating authority for both Units from NMPC to NMP LLC.

I STATEMENT OF PURPOSES OF THE TRANSFERS AND NATURE OF THE
TRANSACTION NECESSITATING OR MAKING THE TRANSFERS
DESIRABLE

On December 11, 2000, NMPC, CEG and Constellation Nuclear, LLC executed the
NMP 1 Asset Purchase Agreement (“NMP 1 Agreement”), and NMPC, NYSEG, RG&E,

CHGEC, CEG and Constellation Nuclear, LLC executed the NMP 2 Asset Purchase



Agreement (“NMP 2 Agreement”). The NMP 1 Agreement and the NMP 2 Agreement are
included as Exhibits 3 and 4, respectively. Under these Agreements (“NMP Agreements”),
NMPC will transfer to NMP LLC its 100% ownership and operating interest in NMP 1, and
NMPC, NYSEG, RG&E and CHGEC will transfer their respective ownership and operating
interests in NMP 2 (representing in the aggregate an 82% ownership interest) to NMP LLC.
As described earlier, NMP LLC will be an indirect subsidiary of CEG and/or of New
Controlled, to be created prior to the time of the transfer of the interests in NMP 1 and NMP
2. The NMP Agreements incorporate numerous schedules and ancillary agreements totaling
hundreds of pages that are not being provided with this application; copies of this
information can be made available upon request. The parties to the NMP Agreements also
executed, or will execute, certain ancillary agreements including Interconnection Agreements
and Power Purchase Agreements for both Units. (Copies of the Power Purchase Agreements

for NMP 1 and NMP 2 are included as Exhibit 8.)

In accordance with the NMP Agreements, the closing of the transactions will take
place on the Closing Date, as defined in the NMP Agreements, once all conditions precedent
are satisfied and all required regulatory approvals are obtained. On and after the Closing
Date, the following events will occur pursuant to the NMP Agreements, the Interconnection

Agreements, and the Power Purchase Agreements:

(a) NMP LLC will assume (except as specified in the NMP Agreements)
the right, title, and interest of NMPC, NYSEG, RG&E and CHGEC in
and to the Units, including buildings, equipment, spare parts, fixtures,

inventory, documents, records, assignable contracts, new, used and



(b)

(©)

(d)

(©

spent nuclear fuel, other NRC licensed materials at the Units and other
property necessary for their operation and maintenance. NMP LLC
will also assume the operational responsibility for both Units and the
responsibility of NMPC, NYSEG, RG&E and CHGEC for the

eventual decommissioning of the Units;

NMP LLC will offer employment to substantially all NMPC
employees working at the Units, as described in the NMP Agreements,
and assume the existing International Brotherhood of Electrical
Workers (“IBEW”) Collective Bargaining Agreement for the

transferred union employees,

NMP LLC will have contracted in its Interconnection Agreements
with NMPC for interconnection to the transmission system and for the
provision of back-up power to the site consistent with NRC

requirements;

Pursuant to the NMP Unit 1 Power Purchase Agreement, NMPC will
purchase 90% of the capacity and energy from NMP 1 from NMP

LLC, from the Closing Date until August 22, 2009,

NMPC, NYSEG, RG&E and CHGEC collectively will purchase
73.8% of the total capacity and energy from NMP 2 from NMP LLC,
from the Closing Date until the tenth anniversary of the Closing Date,

representing 90% of the capacity and energy associated with the 82%



ownership interest in NMP 2 conveyed to NMP LLC by NMPC,

NYSEG, RG&E and CHGEC; and

® NMPC will have made or will make additional cash deposits to the
decommissioning trust funds for NMP 1, and NMPC, NYSEG, RG&E
and CHGEC will have made or will make additional cash deposits to
the decommissioning trust funds for NMP 2. The fair market value of
the fund for Unit 1, at the time of the transfer, plus the additional
financial assurances discussed in this Application, will meet NRC’s
financial assurance requirements for decommissioning funding.
Likewise, the fair market value of the fund for Unit 2, at the time of
the transfer, plus the additional financial assurances discussed in this
Application, will meet NRC’s financial assurance requirements for

decommissioning funding.

II. INFORMATION REQUIRED BY 10 CFR §§ 50.33 AND 50.80 FOR
TRANSFERS OF CONTROL

A. NAME OF PROPOSED NEW LICENSEE

Nine Mile Point Nuclear Station, LLC.

B. ADDRESS

NMP LLC’s corporate headquarters will be located at 39 W. Lexington Street,

Baltimore, MD 21201 (expected upon formation).
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C. DESCRIPTION OF BUSINESS

NMP LLC will be engaged in the generation and sale of electric energy to wholesale

customers.

D. RELATED ENTITIES

C-Corp-Del will be a holding company to be created, which will have at least an

82.5% ownership interest in NMP LLC.

Virgo Holdings, Inc. is a holding company which at closing of the Virgo Investment

will have up to a 17.5% ownership interest in NMP LLC.

Constellation Nuclear, LLC is a holding company that currently brings together all of
CEG’s nuclear generation and nuclear consulting businesses under one umbrella structure.
This structure provides a focal point, within the CEG family, for all of CEG’s experience and
expertise in the nuclear industry. Constellation Nuclear, LLC, through its ownership of C-

Corp-Del, will have an ownership interest in NMP LLC.

Constellation Nuclear, LLC is a wholly owned subsidiary of CEG. Upon the
Realignment, Constellation Nuclear, LLC will become a wholly-owned subsidiary of New

Controlled.

New Controlled will be a holding company, to be created during the Realignment.
New Controlled will have (through Constellation Nuclear, LLC and C-Corp-Del) an

ownership interest in NMP LLC.

CEG is a publicly traded energy holding company engaged principally in retail

energy delivery and other energy services and merchant energy. Upon the Realignment and
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Spin-off, CEG’s merchant energy business, including its interest in NMP LLC, will be under

New Controlled.

E. CORPORATE INFORMATION
1. State of Incorporation and Principal Place of Business

NMP LLC will be a limited liability company organized under the laws of the State

of Delaware. Its principal place of business (expected upon formation) will be:

39 W. Lexington Street
Baltimore, MD 21201

C-Corp-Del will be a corporation organized under the laws of the State of Delaware.

Its principal place of business (expected upon formation) will be:

39 W. Lexington Street
Baltimore, MD 21201

Constellation Nuclear, LLC is a limited liability company organized and existing

under the laws of the State of Maryland. Its business address is:

39 W. Lexington Street
Baltimore, MD 21201

New Controlled will be a corporation organized under the laws of the State of

Maryland. Its business address (expected upon formation) will be:

250 West Pratt Street, 23™ Floor
Baltimore, MD 21201

Constellation Energy Group, Inc. is a corporation organized and existing under the

laws of the State of Maryland. Its business address is:

250 West Pratt Street, 23™ Floor
Baltimore, MD 21201
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2. Names, Addresses and Citizenship of Directors and Principal Officers

Constellation Nuclear, LLC has, and after the Realignment, the Virgo Investment, the
Spin-off, and the acquisition of the Units will continue to have, a traditional complement of
corporate executive officers, as well as Board members. The President and Chief Executive
Officer of Constellation Nuclear, LLC is Robert E. Denton, who is also a Board member.
The Chairman of the Board of Constellation Nuclear, LLC is Christian H. Poindexter, who is
also Chairman and Chief Executive Officer of CEG. Mr. Denton is also Chief Nuclear
Officer (“CNO”) for CEG. These executives ‘will continue to hold their positions in
Constellation Nuclear, LLC after the Realignment and Spin-off. Mr. Poindexter will also

serve as Chairman and Chief Executive Officer of New Controlled.

After the Realignment, the Virgo Investment, and the Spin-off, the highest ranking
onsite executive for the Units will be [name to be supplied later], who will be [title to be

supplied later], and who will report directly to [name to be supplied later].

Presently, Constellation Nuclear, LLC also has a Corporate Legal Secretary and a
Vice President, Finance and Business Planning and Treasurer. These positions also report to
the President and CEO of Constellation Nuclear, LLC. Constellation Nuclear, LLC also has
a Controller who functions as Chief Accounting Officer. These Constellation Nuclear, LLC

positions will also exist after the Realignment, the Virgo Investment and the Spin-off.

Presently, the balance of the Constellation Nuclear, LLC board members, other than
Messrs. Denton and Poindexter, are key executives in either affiliates of CEG or within CEG

itself. They currently include: Thomas F. Brady, David A. Brune, and Charles W. Shivery.
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After the Realignment, the Virgo Investment, and the Spin-off, the same board members,
except Mr. Brady who will move to the retail services business, are expected to serve as

board members of Constellation Nuclear, LLC.

As listed below, all of the directors and principal officers of CEG and Constellation
Nuclear, LLC are, and all the directors and principal officers of New Controlled, C-Corp-Del

and NMP LLC, will be, citizens of the United States:

(1) Constellation Energy Group, Inc.

Directors
H. Furlong Baldwin  Dr. Freeman A. Hrabowski, III Mayo A. Shattuck, 111
Douglas L. Becker Nancy Lampton James T. Brady
Beverly B. Byron Charles R. Larson Roger W. Gale
J. Owen Cole Robert J. Hurst Jerome W. Geckle
Dan A. Colussy Christian H. Poindexter James R. Curtiss
Edward A. Crooke George L. Russell, Jr. Michael D. Sullivan

Principal Officers

Christian H. Poindexter David A. Brune
Thomas F. Brady R. S. Fleishman
Edward A. Crooke Eric P. Grubman
Janet E. McHugh Charles W. Shivery

(2) New Controlled (expected upon formation)
Directors

Christian H. Poindexter
Charles W. Shivery
Eric P. Grubman

Note: After closing of the Virgo investment, New Controlled will have 12
directors, including the above directors, Timothy J. O’Neill and Richard M.
Ruzika (representatives of Goldman), and seven other outside CEG directors
appointed by New Controlled.

Principal Officers

Christian H. Poindexter David A. Brune
Charles W. Shivery Eric P. Grubman
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(3) Constellation Nuclear, LLC

Directors
Christian H. Poindexter David A. Brune
Robert E. Denton Thomas F. Brady

Charles W. Shivery

Note: After closing of the Virgo investment, Thomas F. Brady is expected to
no longer be a Director.

Principal Officers

Christian H. Poindexter Donna M. Levy
Robert E. Denton Stephen A. Mormann

(4) C-Corp-Del (expected upon formation)
Directors

David A. Brune
Robert E. Denton

Principal Officers

Robert E. Denton Donna M. Levy
Charles H. Cruse Stephen A. Mormann

(5) NMP LLC (expected upon formation)
Management Committee
David A. Brune Robert E. Denton

Principal Officers

Robert E. Denton Donna M. Levy
[additional name to be Stephen A. Mormann
provided]

Note: Virgo will also appoint one additional member of the Management
Committee who will have no voting power.

3. Foreign Ownership, Control or Domination

Following implementation of the transfers of the licenses for the Units, neither NMP

LLC, CEG, New Controlled, Constellation Nuclear, LLC, nor C-Corp-Del will be owned,
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controlled or dominated by an alien, foreign corporation, or foreign government. Neither
NMP LLC, CEG, New Controlled, Constellation Nuclear, LLC, nor C-Corp-Del is acting as

an agent or representative of any other person with respect to the Application.

F. NRC LICENSES INVOLVED

NRC Facility Operating License Nos. DPR-63 for NMP 1 and NPF-69 for NMP 2.

G. TECHNICAL QUALIFICATIONS OF NMP LLC

The technical qualifications of NMP LLC to carry out its responsibilities under
Facility Operating Licenses DPR-63 and NPF-69, as transferred and amended, will be the
same as or exceed the existing technical qualifications of the current licensees and will meet

all NRC requirements for licensee technical qualifications.

When the proposed transfer of the NMP 1 and 2 licenses becomes effective, NMP
LLC will assume responsibility for, and control over, the operation and maintenance of NMP
1 and 2. NMPC’s existing nuclear organization at NMP 1 and 2 will be transferred to NMP
LLC. In addition, substantially all of NMPC’s nuclear managers and employees at NMP 1
and 2 will become NMP LLC employees as of that date. NMP LLC will recognize the union
that currently represents employees at NMP 1 and 2. The overriding philosophy that will
govern NMP LLC’s management of NMP 1 and 2 will be to assure that NMP LLC manages,
operates, and maintains the Units in accordance with the conditions and requirements

established by the NRC.

The vast majority of the plant staff will remain essentially unchanged. However, as is

common for the management and staff at operating nuclear power plants, individuals
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routinely transfer to other positions within the same company, retire, resign or transfer to
positions at other sites. Thus, it is to be expected that additional experienced personnel may
join the site organization during the period leading up to and after the license transfer. Prior
to the transfer, decisions regarding such changes will be made by NMPC, and following the
transfer, such decisions will be made by NMP LLC. Any such personnel will meet all
existing qualifications requirements in accordance with the NMP licenses and technical

specifications.

Exhibit 6 is a proposed organization chart illustrating the management structure and
reporting relationships for NMP 1 and 2. As shown in the chart, the reporting relationships
for the principal NMP LLC executive officers who will be involved in the management of

NMP 1 and 2 are as follows:

. The onsite executive officer team for NMP 1 and 2 will report to a senior executive of
NMP LLC (title to be determined), who will also serve as a senior executive of
Constellation Nuclear, LLC. The team will have direct, on-site responsibility for the

safe, reliable, and economic operation and maintenance of NMP 1 and 2.

] The senior executive of NMP LLC will report to Robert E. Denton, President of NMP
LLC, who will also serve as the President of C-Corp-Del, and currently serves as
President and Chief Executive Officer of Constellation Nuclear, LLC, and the Chief
Nuclear Officer for CEG, and will be responsible for the safe, reliable, and economic

operation and maintenance of NMP 1 and 2.
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° The Safety Review and Audit Board (“SRAB”) of NMP LLC will report to Mr.
Denton as Chief Nuclear Officer, and will be responsible for providing an

independent review and audit function for NMP 1 and 2.

The existing NMPC on-site technical support organizations for the Units, as described
in Chapter 13 of NMP 1 and 2’s updated safety analysis reports (“SARs”), are currently
assigned to NMP Units 1 and 2 and will continue to perform their functions on behalf of
NMP LLC. The functions, responsibilities and reporting relationships of these organizations,
especially as they relate to activities important to the safe operation of NMP 1 and 2, will
continue to be clear and unambiguous, and the performance of these organizations will be
essentially unaffected by the transfer. Engineering support for NMP 1 and 2 is currently
provided by a dedicated engineering organization that is an integral part of the site

organization that will be transferred to NMP LLC.

As detailed in Section 2.1 of the NMP Agreements, NMPC will transfer to NMP LLC
those assets related to NMP 1 and 2 that NMP LLC will need to maintain and operate the
Units in accordance with NRC requirements. Section 2.1 provides an extensive listing of
assets in addition to plant and equipment that will be transferred, such as books, operating
records, operating, safety and maintenance manuals, engineering design plans, documents,
blueprints and as-built plans, specifications, procedures and similar items. With respect to
the many operating records and other documents described in Section 2.1(g) of the NMP
Agreements, the NMP Agreements specifically note that all such materials will be transferred

“wherever located.” Section 2.2 of the NMP Agreements sets forth those assets specifically
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excluded from transfer to NMP LLC including certain switchyard facilities and related

transmission and distribution assets.

The records that the NRC requires a licensee to maintain are already located and
maintained at NMP 1 and 2. In addition, NMP LLC will acquire custody or control of any
additional important documents that may currently be located at NMPC’s Syracuse, New
York offices or other off-site locations. Further, any necessary contracts with the Nuclear
Steam Supply System (“NSSS”) supplier, and other major vendors, will be assigned to NMP
LLC, as allowed by the contracts, or appropriate other contracts will be obtained by NMP
LLC on a timely basis. Other contracts and contractor relationships relating to NMP 1 and 2
also will be assigned or transferred to NMP LLC. See Sections 2.3 and 4.15 of the NMP

Agreements.

H. FINANCIAL QUALIFICATIONS OF NMP LLC

NMP LLC will meet the financial qualification requirements for a “non-electric
utility” licensee pursuant to 10 CFR § 50.33(f). As shown below, NMP LLC will be

financially qualified to own and operate NMP 1 and 2.

1. Projected Operating Revenues and Operating Costs

NMP LLC will possess, or will have reasonable assurance of obtaining, the funds
necessary to cover estimated operating costs for the period of the license in accordance with
10 CFR § 50.33(f)(2) and the guidance in the Standard Review Plan on Power Reactor
Licensee Financial Qualifications and Decommissioning Funding Assurance (NUREG-1577,
Rev. 1) (“Standard Review Plan”). In accordance with the Standard Review Plan, projected

Income Statements for the operation of NMP 1 and 2 for the five-year period following the
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Closing Date have been prepared. These Projected Income Statements provide the total
estimated annual operating costs for NMP 1, and 82% of the total estimated annual operating
costs for NMP 2. The Projected Income Statements indicate that the source of funds to cover
these operating costs will be operating revenues. The Projected Income Statements include
schedules that provide information regarding various projections for plant operations, market
price, fuel expenses, and depreciation, including the effects of anticipated capital additions.
Copies of the Projected Income Statements are contained in Exhibit 7A. (It is requested that
Exhibit 7A be withheld from public disclosure pursuant to 10 CFR § 9.17(a)(4) and the
policy reflected in 10 CFR § 2.790, since it contains confidential commercial or financial
information, as described in the 10 CFR § 2.790 Affidavit of Robert E. Denton (“2.790
Affidavit”) included as Exhibit 16. Redacted versions of the Projected Income Statements,

suitable for public disclosure, are contained in Exhibit 7.)

The Projected Income Statements show that the anticipated revenues from sales of
capacity and energy from NMP 1 and 2 provide reasonable assurance of an adequate source
of funds to meet NMP LLC’s share of the operating expenses of the Units during the five-
year period following the Closing Date. For NMP 1, from the Closing Date through August
22, 2009, the income from 90% of the capacity and energy sales from NMP 1 will come from
a Power Purchase Agreement with NMPC. For NMP 2, from the Closing Date through ten
years thereafter, the income from 90% of the capacity and energy sales from NMP LLC’s
82% interest in NMP 2 will come from Power Purchase Agreements with NMPC, NYSEQG,
RG&E and CHGEC. The Power Purchase Agreements are unit contingent (i. e., power has

to be delivered only to the extent that it is generated) and provide for the sale of power at an
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average price of approximately $35/MWh. Copies of these Power Purchase Agreements are
enclosed as Exhibit 8. The remaining capacity and energy during the periods of the Power
Purchase Agreements for each Unit will be sold at market-based rates, as will all capacity

and energy after the respective Power Purchase Agreements expire.

The Projected Income Statement for NMP 2 is unaffected by revenue sharing
arrangements between NMP LLC and NMPC, NYSEG, RG&E and CHGEC. The revenue
sharing agreements for NMP 2 provide that, for the ten years following the expiration of the
Power Purchase Agreements relating to NMP 2, NMPC, NYSEG, RG&E and CHGEC may
share in a portion of NMP LLC’s power sales revenues for electricity generated at NMP 2
depending upon the actual market price of this electricity. Revenue sharing will occur only
in the event that the market prices of electricity reach the contractual strike prices which are
significantly higher than the market prices assumed in the Projected Income Statement and
thus, under such circumstances, NMP LLC’s revenues would be higher than projected. The
revenue sharing arrangements are not affected by NMP 2’s operating expenses and will not
give rise to economic performance incentives. A copy of the revenue sharing agreement
between NMP LLC and NMPC is enclosed as Exhibit 9. The revenue sharing agreements

between NMP LLC and NYSEG, RG&E and CHGEC are substantially identical.

Additionally, Exhibit 7A sets forth the projected annual level of cash flow from
operations, before interest and taxes, and also provides the projected level of annual cash
flow, after covering both capital expenditures and nuclear fuel expenditures. As shown in
Exhibit 7A, NMP LLC is projected to produce sufficient cash flow, before interest and taxes,

to cover both capital expenditures and nuclear fuel expenditures.
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Moreover, as described below, CEG and New Controlled will be making certain
financial commitments to NMP LLC to provide funds to cover operating expenses as
necessary to maintain the safety of NMP 1 and 2 during any periods in which revenues from

capacity and energy sales do not cover the operating expenses.

2. Additional Sources of Funds

CEG operates a cash pool for all of its subsidiaries. NMP LLC will be a member of
the cash pool for as long as it is a subsidiary of CEG. (After the Spin-off, New Controlled,
renamed Constellation Energy Group, Inc., will operate a similar cash pool and NMP LLC
will be a member of that pool, and thus the description that follows is equally applicable to
the period after the Spin-off). Each day, each member of the cash pool provides CEG with
its cash position for that day. Each day, the members also transfer to the pool any excess
cash, which is invested, unless another member of the pool needs it. On any day, if members
need more cash than is available from the pool, CEG sells commercial paper to the public
markets. Money from the sale of commercial paper is wired into the member’s account later
the same day. When a member borrows money from the pool, the amount is recorded on a
master demand note, and is payable with interest to CEG upon 24 hours demand. A form of
Master Demand Note is enclosed as Exhibit 10A. (It is requested that Exhibit 10A be
withheld from public disclosure pursuant to 10 CFR § 9.17(a)(4) and the policy reflected in
10 CFR § 2.790, since it contains confidential commercial or financial information, as
described in the 10 CFR § 2.790 Affidavit of Robert E. Denton (“2.790 Affidavit”) included
as Exhibit 16. A redacted version of the Master Demand Note, suitable for public disclosure,

is provided in Exhibit 10.)
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The cash pool and CEG’s commercial paper program are extremely liquid and can
provide cash to meet operating and maintenance expenses usually on the same day such
needs are identified. Currently CEG has a [$ ] commercial paper program rated A1/P1

by Standard & Poor’s and Moody’s, respectively. It currently has credit agreements and

committed bank lines of credit totaling [$ ] to support its commercial paper program.
CEG’s commercial paper balances averaged [$ ] per month since the cash pool was
created in July of 1999.

CEG and NMP LLC will enter into an inter-company credit agreement whereby CEG
will provide NMP LLC with any cash needed by NMP LLC that is not available from the
cash pool to protect the public health and safety. This agreement will remain in place as long
as NMP LLC is a subsidiary of CEG, and will be replaced after the Spin-off with a
substantially identical agreement with New Controlled, once NMP LLC becomes a
subsidiary of spun-off New Controlled. A form Inter-Company Credit Agreement between
CEG and NMP LLC is enclosed as Exhibit 11A. (It is requested that Exhibit 11A be
withheld from public disclosure pursuant to 10 CFR § 9.17(a)(4) and the policy reflected in
10 CFR § 2.790, since it contains confidential commercial or financial information, as
described in the 10 CFR § 2.790 Affidavit of Robert E. Denton (“2.790 Affidavit”) included
as Exhibit 16. A redacted version of the form of Inter-Company Credit Agreement, suitable

for public disclosure, is provided in Exhibit 11.)

These arrangements provide further assurance that NMP LLC will have sufficient

funds available to meet its operating and maintenance expenses during a simultaneous six-
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month outage of both Units. Such an extended outage is the bounding six-month outage

defined by NRC guidance with respect to financial qualifications.

The financial ability of CEG (and subsequently New Controlled) to meet their
obligations under the foregoing funding arrangement with NMP LLC is amply demonstrated
in the financial statements provided in CEG's 1999 Annual Report and its 10Q filing for the

3" Quarter of 2000. See Exhibit 12 hereto.

Finally, NMP LLC will take no action to cause CEG or New Controlled to void,
cancel, or diminish their financial commitments to NMP LLC. Neither will NMP LLC cause
CEG or New Controlled to fail to perform or impair their performance under the
commitments, or remove or interfere with NMP LLC’s ability to draw upon the

commitments.

The Projected Income Statements contained in this Application provide reasonable
assurance that NMP LLC will be financially qualified to own and operate the Units.
Moreover, the commitments of CEG and New Controlled will provide further assurance that
NMP LLC will have funds sufficient to pay the fixed costs of an outage lasting six months,

as suggested in the guidance provided in the Standard Review Plan.

L DECOMMISSIONING FUNDING

On the Closing Date, the NMP decommissioning trust funds will be transferred to
NMP LLC, and NMP LLC will deposit the funds in an external fund segregated from NMP
LLC’s assets and outside its administrative control, in accordance with the requirements of

10 CFR § 50.75(e)(1)(i). NMP LLC will select a trustee licensed to act as such by State or
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Federal authority, who will manage investment of the funds in accordance with applicable

requirements.

NMP LLC’s Nuclear Decommissioning Master Trust Fund Agreement will be in a
form which is acceptable to the NRC and will provide, in addition to any other clauses, that:
(a) Investments in the securities of NMP LLC, CEG, New Controlled, their affiliates,
subsidiaries, or successors and assigns shall be prohibited; (b) except for investments tied to
market indices or other non-nuclear sector mutual funds, investments in any entity owning
one or more nuclear power plants shall be prohibited; and (c) the Director, Office of Nuclear
Reactor Regulation, shall be given 30 days prior written notice of any material amendment to
the trust agreement and of any decision to disburse funds for non-administrative purposes

from the trust

Calculations have been made of the NRC formula amounts for the radiological
decommissioning of NMP 1 and 2, pursuant to 10 CFR § 50.75(c), NRC Regulatory Guide
1.159, and NUREG-1307, Rev. 9. Work sheets showing the calculations are provided in
Exhibit 14. Based upon these calculations, the NRC formula amount for NMP 1 is
approximately $376 million and the NRC formula amount for an 82% interest in NMP 2 is

approximately $346 million.

It is estimated that the amounts in the funds that will be transferred to NMP LLC on
the Closing Date will be $266 million for NMP 1 and $176.7 million for NMP 2. A work
sheet detailing the projected fund performance for Unit 1 and 82% of Unit 2 is included in
Exhibit 15A.  The calculation shows that additional funding assurance of approximately [$

]for NMP 1 and [$§ ] for NMP 2 (82%) totaling approximately [$ ] will be required.
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NMP LLC will provide additional funding assurance per 10 CFR § 50.75 in the form of
either a surety bond or a parental guarantee. (When a method of funding assurance has been
selected, this application will be amended to describe the method to be used.) The above
figures may fluctuate somewhat depending on the performance of the financial markets
during the period up to the Closing Date, which will determine the amounts actually
transferred to NMP LLC at the Closing. While it is not expected that any variation from
these estimates will be significant, NMP LLC will provide assurance in whatever amounts

are necessary to meet 10 CFR § 50.75 requirements.

Exhibit 13A contains a work sheet pursuant to Appendix A to 10 CFR Part 30
demonstrating financial assurance tests for a parental guarantee, both pre- and post-
Realignment and Spin-off. (It is requested that Exhibits 15A and 13A be withheld from
public disclosure, in accordance with the Section 2.790 Affidavit provided in Exhibit 16.
Redacted versions of the Projections of Earnings Credit on Decommissioning Funds Using
2% Annual Real Rate of Return for NMP 1 and NMP 2, suitable for public disclosure, are
contained in Exhibit 15. A redacted version of Exhibit 13A, suitable for public disclosure, is

contained in Exhibit 13.)

The funding mechanisms described above and in Exhibit 13A satisfy the
requirements for NMP LLC to provide financial assurance for decommissioning set forth in
10 CFR § 50.75(¢)(1). As the NRC confirmed in several recent license transfer proceedings,
a transferee satisfies the decommissioning funding requirements by demonstrating that it has
sufficient funds to cover its pro rata share of the projected decommissioning costs associated

with its ownership interest based upon the radiological decommissioning cost estimate
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calculated using the NRC formula in 10 CFR § 50.75(c). See North Atlantic Energy Service
Corp. (Seabrook Station, Unit 1), CLI-99-06, 49 NRC 201 (March 5, 1999); Boston Edison
Co. (Pilgrim Nuclear Power Station, Unit No. 1), Order Approving Transfer of Licenses and

Conforming Amendments, 64 FR 24426 (May 6, 1999).

J. ANTITRUST CONSIDERATIONS

In accordance with the Commission’s decision in Kansas Gas and Electric Company
(Wolf Creek Generating Station, Unit 1), CLI-99-19, 49 NRC 441, 468 (1999) and the recent
amendments to 10 C.F.R. § 50.80, 65 F.R. 44649 (July 19, 2000), antitrust reviews of post-
operating license transfer applications are not required under the Atomic Energy Act of 1954,
as amended (the “Act”). For this reason, the NRC need not consider any antitrust issues in

connection with this application.

K. RESTRICTED DATA AND CLASSIFIED NATIONAL SECURITY
INFORMATION

This application does not contain any Restricted Data or classified National Security
Information, and it is not expected that any licensed activities at NMP 1 and 2 will involve
any such information. However, pursuant to 10 CF.R. § 50.37, in the event that such
information does become involved, Constellation Nuclear, LLC on behalf of NMP LLC
agrees that NMP LLC will (1) appropriately safeguard such information and (2) not permit
any individual to have access to such information unless, and until, (a) the Office of
Personnel Management (“OPM”) has investigated the character, associations and loyalty of

any such individual, (b) OPM has reported to the NRC on the result of such an investigation,
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and (c) the NRC has determined that permitting such person to have access to such

information will not endanger the common defense and security of the United States.

L. ENVIRONMENTAL CONSIDERATIONS

The proposed NMP 1 and 2 license transfers and attendant administrative
amendments fall within the categorical exclusion appearing at 10 CFR § 51.22(c)(21), so that
neither an Environmental Assessment nor an Environmental Impact Statement is required
with respect to those actions. Moreover, the proposed license transfers do not involve any
amendments to the licenses or other changes that would directly affect the actual operation of
NMP 1 and 2 in any substantive way. The proposed transfers and amendments to the
licenses do not involve an increase in the amounts, or a change in the types, of any
radiological effluents that may be allowed to be released off-site. Further, no increase in the
individual or cumulative occupational radiation exposure is expected, and the proposed

transfers and license changes have no environmental impact.

M. NO SIGNIFICANT HAZARDS CONSIDERATIONS

The only actions sought in the Application with respect to the Licenses held by
NMPC, NYSEG, RG&E and CHECG are transfers in ownership of the Units pursuant to 10
CFR. § 50.80 and amendments under 10 CFR. § 50.90 to conform the licenses to the
results of the changes in ownership of the Units. Accordingly, pursuant to 10 CFR. §
2.1315(a) and as discussed in Exhibit 2, the requested amendments involve “no significant

hazards consideration.”
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IV. ADDITIONAL INFORMATION REGARDING SPECIFIC REGULATORY
REQUIREMENTS, PLANS, PROGRAMS & PROCEDURES

A. OFFSITE POWER

In compliance with the design basis for NMP 1 and General Design Criterion
(“GDC”) 17 with respect to NMP 2, NMPC provides off-site power to NMP 1 and 2 over
transmission facilities owned by NMPC and the other co-tenants, and operated by NMPC.
Functionally, NMPC’s interconnection with NMP Units 1 and 2 will not change as a result of
the proposed license transfers. On or before the closing, NMPC will have entered into two
Interconnection Agreements with NMP LLC pursuant to which NMPC will continue to
provide NMP 1 and 2 with interconnectioﬂ services until the end of the operating life of the
NMP Units. The Interconnection Agreements will enable NMP LLC to have access to the
transmission facilities subject to the operational control of the New York Independent

System Operator (“NYISO”).

The NYISO, which bggan operating on November 18, 1999, has responsibility for,
and independent control over, operation of the electric power transmission grid in the State of
New York. This power grid, which includes the transmission system of NMPC as well as the
other former member systems of the New York Power Pool (“NYPP”), previously was
operated by the NYPP. Consistent with FERC requirements, the NYISO provides all

market participants with equal access to unbundled electric transmission service throughout

4 On January 31, 1997, eight member systems of the NYPP submitted for Federal Energy Regulatory
Commission (“FERC”) approval an application for authorization to establish an independent system
operator (“ISO”). By order issued on June 30, 1998, FERC authorized the establishment of the New York
Independent System Operator, the NYISO. Central Hudson Gas & Electric Corp., et al., 83 FERC 61,352
(1998), reh ‘g, 87 FERC 161,135 (1999). On February 5, 1999, the NYPP member systems filed an
application with FERC requesting authorization to transfer control over certain transmission facilities to the
NYISO. FERC aunthorized the requested transfer on April 30, 1999. 87 FERC §61,135.
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the State of New York. The NYISO monitors the capacity that is available on the system and
centrally dispatches generating units to meet load, provide necessary ancillary services, and

accommodate bilateral transactions while not violating any security-related constraints.

The NYISO exercises operational control over the transmission facilities of the
member systems, including NMPC transmission facilities. The Interconnection Agreements
— through access to the transmission facilities subject to the operational control of the
NYISO — will provide adequate assurance that: (1) NMP 1 and 2 will have a continued
source of off-site power; and (2) the arrangements for controlling operation, maintenance,
repair, and other activities with respect to the NMP 1 and 2 switching stations, the
transmission lines and the switchyard, will assure a reliable source of off-site power for NMP
1 and 2. In addition to conne‘ption through NMPC’s transmission facilities, the offsite power
supply for NMP 1 is provided through the Nine Mile Point One Emergency Supply
Agreement (designated as the “Bennetts Bridge Agreement” because it deals with electricity
generated at the Bennetts Bridge Hydro Development facility). NMPC’s interests, rights and
obligations under that agreement will be assigned to NMP LLC. The obligations of NMPC
under the Interconnection Agreements with NMP LLC, the Bennetts Bridge Agreement, and
NMP LLC’s access to offsite power through the NYISO, will assure that reliable offsite

power for NMP 1 and 2 will continue to be maintained after license transfer.
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B. EMERGENCY PLANNING

Upon consummation of the transfer, NMP LLC will assume authority and
responsibility for functions necessary to fulfill the emergency planning requirements
specified in 10 CFR § 50.47(b) and Part 50, Appendix E. Any changes made to the existing
NMP 1 and 2 emergency plan developed and implemented by the current licensees will be
made in accordance with 10 CFR § 50.54(q). It is anticipated that no changes will be made
that will result in a decrease in the effectiveness of the plan, and that the plan will continue to
meet the standards of 10 CFR § 50.47(b) and the requirements of Appendix E of Part 50.
Any specific emergency plan changes will be submitted to the NRC within 30 days after the
changes are made, pursuant to 10 CFR § 50.54(q) and Appendix E, Section V. If NMPC or
NMP LLC identify any proposed changes that would decrease the effectiveness of the
approved emergency plan, application to the NRC will be made and such proposed changes
will not be implemented until apbroved by the NRC. Determinations as to whether any
proposed change(s) would result in a decrease in effectiveness will be made in accordance

with NMPC’s currently approved plan, programs and procedures.

No substantive changes are anticipated to be made to the existing emergency
organization. Currently, ENF LLC owns and maintains the Emergency Operating Facility,
which NMP LLC will share. NMP LLC will also own and maintain the Joint News Center,
which ENF LLC will share. In addition, NMP LLC will continue joint use with ENF LLC
and ENO of miscellaneous equipment such as communication systems and radiation

monitoring equipment. Ownership of off-site emergency sirens will also be transferred to

-31-



NMP LLC, and any new or existing easements for the siren locations will be assigned to

NMP LLC.

Existing agreements for support from organizations and agencies not affiliated with
NMPC will be assigned to NMP LLC. NMPC and NMP LLC will notify the parties to such
agreements in advance of the transfer of the NMP 1 and 2 licenses to NMP LLC and advise
those parties of NMP LLC’s responsibility for management and operation of NMP 1 and 2,
effective as of the Closing Date. In sum, the proposed license transfers will not affect

compliance with the emergency planning requirements.

C. EXCLUSION AREA
Upon the transfer of the licenses to NMP LLC, NMP LLC will have authority to

determine and control all activities within the Exclusion Area for NMP 1 and 2, as defined in
Sections 5.1 and 4.1.1 of the Technical Specifications for NMP 1 and 2, respectively, to the
extent required by 10 CFR Part 100 including exclusion of personnel and property from the

Exclusion Area.

Under the NMP Agreements, NMPC, NYSEG, RG&E and CHGEC will transfer
certain of their real property ownership interests within the Exclusion Area to NMP LLC, but
NMP LLC will not acquire certain switchyard and other transmission assets owned by
NMPC and NYSEG which are located within the Exclusion Area. NMP LLC will also not
acquire certain real property within the current site boundary and within the Exclusion Area.
However, NMP LLC will have authority to ‘determine and control all activities in the
Exclusion Area, including exclusion of personnel and property from the area, to the extent

necessary to comply with applicable NRC requirements; To the extent permitted by NRC
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requirements, NMP LLC will, of course, exercise this control in such a fashion whereby
NMPC’s access to the switching station and transmission facilities for proper operation and

maintenance of the electric systems on NMP 1 and 2 will not be unduly restricted.

With respect to the activities unrelated to plant operation that occur in the Exclusion
Area identified in the Technical Specifications for each Unit, such as boating on Lake
Ontario and other recreational activities, there will be no change. NMP LLC will assume

responsibility for the Emergency Plan as discussed above.

D. SECURITY

Upon the transfer of the licenses to NMP LLC, NMP LLC will assume authority and
responsibility for the functions necessary to fulfill the security planning requirements
specified in 10 CFR Part 73. Any changes made to the existing NRC-approved physical
security, guard training and qualification, and safeguards contingency plans developed and
implemented by the current licensees will be made in accordance with 10 CFR § 50.54(p). It
is anticipated that no changes will be made as a result of the license transfers that will result
in a decrease in the effectiveness of the plans, and that the plans will continue to meet the
standards of 10 CFR Part 73, Appendix C. Any specific security plan changes will be
submitted to the NRC within two months aﬁgr the changes are made, pursuant to 10 CFR §
50.54(p)X2). If NMP LLC or NMPC identify any proposed changes that would decrease the
effectiveness of the approved security plans, application to the Commission will be made,
and such proposed changes will not be implemented until approved by the Commission.

Determinations as to whether any proposed change(s) would result in a decrease in
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effectiveness will be made in accordance with NMPC’s currently approved security plan,

programs and procedures.

It is not anticipated that substantive changes will be made to the existing security
organization as a result of the transfer of the licenses to NMP LLC. Existing agreements for
support from organizations and agencies not affiliated with NMPC will be assigned to NMP
LLC. NMPC and Constellation Nuclear, LLC (on behalf of NMP LLC) will notify the
parties to such agreements in advance of the transfer of the NMP 1 and 2 licenses to NMP
LLC, and advise those parties of NMP LLC’s résponsibility for management and operation
of NMP 1 and 2. In sum, the proposed license transfer will not affect compliance with

physical security requirements.

E. QUALITY ASSURANCE PROGRAM
Upon the transfer of the licenses to NMP LLC, NMP LLC will assume authority and

responsibility for the functions necessary to fulfill the quality assurance (“QA”) requirements
of 10 CFR Part 50, Appendix B. Any changes made to the existing NMP 1 and 2 Quality
Assurance Plan developed and implemented by the current licensees will be made in
accordance with 10 CFR § 50.54(a). It is not anticipated that any changes will be made as a
result of the transfer of the licenses that will result in a reduction in the commitments in the
QA Plan descriptions previously accepted by the NRC. If NMP LLC identifies any changes
to the QA Plan that would result in a reduction in commitments, application to the
Commission will be made, and such proposed changes will not be implemented until

approved by the Commission. Determinations as to whether any proposed change(s) would
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result in a reduction in commitments will be made in accordance with NMPC’s currently

approved plan, programs and procedures.

It is not anticipated that any substantive changes will be made to the existing QA

organization as a result of the transfer of the licenses to NMP LLC.

F. FINAL SAFETY ANALYSIS REPORT

With the exception of areas discussed in this application, the proposed license
transfers and conforming administrative amendments will not change or invalidate
information presently appearing in the NMP 1 and 2 SARs, and all currently existing
licensing basis commitments will remain in effect. Changes necessary to accommodate the
proposed transfers and conforming administrative license amendments will be incorporated
into the SARs, in accordance with 10 CFR § 50.71(e), following NRC approval of these

requests for consent to license transfer.

G. TRAINING

The Nuclear Learning Center will be transferred to NMP LLC and all or substantially
all staff currently working at this facility will be offered employment with NMP LLC. The
transfer of the NMP 1 and 2 operating licenses to NMP LLC will not affect compliance with
the operator re-qualification program requirements of 10 CFR § 50.54(i-1) and related
sections, or maintenance of the INPO accreditation for NMP licensed and non-licensed
operator training. Upon transfer of the licenses to NMP LLC, NMP LLC will assume
responsibility for implementation of présent. training programs. Changes to the programs to

reflect the transfers will not decrease the scope of the approved operator re-qualification
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program without the specific authorization of the NRC, in accordance with 10 CFR §
50.54(1).

H. PRICE-ANDERSON INDEMNITY AND NUCLEAR INSURANCE

In accordance with 10 CFR § 140.92, Art. IV.2, Constellation Nuclear, LLP (on
behalf of NMP LLC), NMPC, NYSEG, RG&E and CHGEC request NRC approval of the
assignment and transfer of the interests of NMPC, NYSEG, RG&E and CHGEC in the Price-
Anderson indemnity agreement for NMP 1 and 2 to NMP LLC upon consent to the proposed
license transfer. NMP LLC’s Projected Income Statements and financial arrangements with
CEG, and subsequent to the Spin-off with New Controlled, will provide adequate assurance
that NMP LLC will be able to pay a total retrospective premium of $10 million for NMP 1
and $8.2 million (its 82% share of a $10 million retrospective premium) for NMP 2, pursuant
to 10 CFR § 140.2l(e)(f). Prior to the license transfers, NMP LLC will obtain all required
nuclear property damage insurance pursuant to 10 CFR § 50.54(w) and nuclear energy

liability insurance pursuant to Section 170 of the Act and 10 CFR Part 140.

L STANDARD CONTRACT FOR DISPOSAL OF SPENT NUCLEAR
FUEL

On the Closing Date, NMP LLC will assume title to and responsibility for storage and
disposal of spent nuclear fuel at NMP 1 and 2. NMPC, NYSEG, RG&E and CHGEC will
assign, and NMP LLC will assume, the rights and obligations of NMPC, NYSEG, RG&E
and CHGEC under the Standard Contract with the Department of Energy, except that NMPC,
NYSEG, RG&E and CHGEC will remain liable for any fees that may be imposed for

electricity generated and sold prior to the Closing Date.
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J. OTHER REQUIRED REGULATORY APPROVALS
The proposed sale of NMP 1 and 2 to NMP LLC is subject to the approval of FERC

and the New York State Public Service Commission (“NYPSC”). Constellation Nuclear,
LLC (on behalf of NMP LLC), NMPC, NYSEG, RG&E, and CHGEC are requesting FERC
approval for the sale of jurisdictional assets pursuant to Section 203 of the Federal Power Act
(“FPA”), and NMPC will seek acceptance of the Interconnection Agreements under Section
205 of the FPA. Constellation Nuclear, LLC (onvbehalf of NMP LLC) will file for FERC
authorization under Section 205 of the FPA to sell electric generating capacity and energy at
wholesale and market-based rates and for acceptance of the Power Purchase Agreements.
Constellation Nuclear, LLC (on behalf of NMP LLC) will also file an application with FERC
for Exempt Wholesale Generator (‘EWG”) status under Section 32 of the Public Utility
Holding Company Act of 1935 (“PUHCA”), as amended, in connection with its ownership

and operation of NMP 1 and 2.

CEG, Constellation Nuclear, LLC (on behalf of NMP LLC), NMPC, NYSEG,
RG&E, and CHGEC are also filing a joint petition with the NYPSC seeking approval of the
transfer in ownership of the Units to NMP LLC. The Petition also seeks a finding by the
NYPSC that allowing the Units to become “Eligible Facilities” under PUHCA will benefit

consumers, is in the public interest, and will not violate New York law.

Constellation Nuclear, LLC (on behalf of NMP LLC), NMPC, NYSEG, RG&E and
CHGEC also will file any notifications with the Federal Trade Commission and the
Department of Justice that are required under the Hart-Scott-Rodino Antitrust Improvements

Act of 1976, as amended (“HSR Act”), and applicable rules and regulations. Any additional
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information required will be supplied with a goal towards the termination or expiration of the

HSR Act waiting period at the earliest possible date after the date of filing.

V. EFFECTIVE DATE
Constellation Nuclear, LLC (on behalf of NMP LLC), NMPC, NYSEG, RG&E and

CHGEC request that the NRC review this Application on a schedule that will permit the
issuance of NRC consent to the license transfers, and approval of the conforming
administrative license amendments, as promptly as possible and in any event before June 1,
2001. The applicants also request that NRC’s consent to the transfer of NMP 1 and 2 to
NMP LLC be immediately effective upon lissuance of the NRC’s Order, and that it grant
consent for the transfers to take place at any tjme up to one year after the date of issuance of
the Order, or such later date as may be permitted by the NRC. It is also requested that any
needed license or technical specification changes be made immediately effective on issuance

with implementation on the Closing Date.

VL. CONCLUSION

For the foregoing reasons, the proposed transaction will not: (1) have any adverse
impact on the operation of the licensed Units; (2) affect the managerial, technical or financial
qualifications of the licensed operator of these units; (3) impair the licensee’s financial
qualifications; (4) result in foreign ownership, control or domination over any NRC licensee;
or (5) require any additional NRC reviews. In conclusion, the proposed license transfers will
not be inimical to the commoﬁ defense and security or result in any undue risk to public
health and safety, and will be consistent with the requirements of the Act and the NRC

regulations. Accordingly, and based upon the foregoing information, Constellation Nuclear,
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LLC (on behalf of NMP LLC), NMPC, NYSEG, RG&E and CHGEC as their interests apply,
respectfully request that the NRC issue an Order approving (1) the transfer of Facility
Operating License No. DPR-63 for NMP 1 from NMPC to NMP LLC, (2) the transfer of the
interests of NMPC, NYSEG, RG&E and CHGEC in Facility Operating License No. NPF-69
for NMP 2 to NMP LLC, and (3) the transfer of the operating authority under License No.
NPF-69 for NMP 2 to NMP LLC, and (4) the associated conforming administrative license

amendments.
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EXHIBITS

Exhibit 1

Retyped and Marked-up Pages of the NMP 1 & 2 Licenses and
Technical Specifications Reflecting Conforming
Administrative License Amendments Associated With the
Proposed Transfer of the Facilities to Nine Mile Point Nuclear
Station, LLC



Nine Mile Point Unit 1
Proposed Page Revisions



. S. ATOMIC ENERGY COMMISSION

NINE MILE POINT NUCLEAR STATION, LL

DOCKET NO. 50-220
FACILITY OPERATING LICENSE

FAWILIT Y A e e e ——

License No. DPR-63

1. The Atomic Energy Commission (the Commission) has found that:

A. The application for license, as amended, originally filed by the Niagara Mohawk
Power Corporation as supplemented by Nine Mile Point Nuclear Station, LLC (the
licensee) complies with the standards and requirements of the Atomic Energy Act of
1954, as amended (the Act), and the Commission’s rules and reguiations as set
forth in 10 CFR Chapter | and all required notifications to other agencies or bodies
have been duly made;

B. Construction of the Nine Mile Point Nuclear Station Unit No. 1 has been
substantially completed in conformity with Construction Permit No. CPPR-16 and
the application, as amended, the provisions of the Act and the rules and regulations
of the Commission;

C. The facility will operate in conformity with the application, as amended, the
provisions of the Act, and the rules and regulations of the Commission;

D. There is reasonable assurance: (i) that the activities authorized by this operating
license can be conducted without endangering the health and the safety of the
public, and (i) that such activities will be conducted in compliance with the rules
and regulations of the Commission;

E. The licensee is technically and financially qualified to engage in the activities
authorized by this operating license in accordance with the rules and regulations of
the Commission;

F. The licensee has satisfied the applicable provisions of 10 CFR Part 140 "Financial
Protection Requirements and Indemnity Agreements” of the Commission’s
regulations;

G. The issuance of this full-term operating license will not be inimical to the common

defense and security or to the health and safety of the public;

H. After weighing the environmental, economic, technical, and other benefits of the
facility against environmental and other costs and considering available alternatives,
the issuance of the fuli-term Facility Operating License No. DPR-63 (subject to the
conditions for protection of the environment set forth herein) is in accordance with
Appendix D, 10 CFR Part 50 of the Commission’s regulations and all applicable
requirements have been satisfied; and
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1. The receipt, possession, and use of source, byproduct and special nuclear material
as authorized by this license will be in accordance with the Commission’s
regulations in 10 CFR Parts 30, 40 and 70 including Section 30.33, 40.32, 70.23
and 70.31.

2. Facility Operating License No. DPR-63 is hereby issued to Nine Mile Point Nuclear Station, |
LLC to read as follows:

A. This license applies to the Nine Mile Point Nuclear Station Unit No. 1, a single cycle,
force circulation, boiling light water reactor, and associated equipment (the facility),
owned by Nine Mile Point Nuclear Station, LLC. The facility is located on the Nine |
Mile Point site on the southeast shore of Lake Ontario in Oswego County, New York
and is described in the "Final Safety Analysis Report” (with its Amendments Nos. 3
through 13 and its Supplements Nos. 1 through 10) and the "Environmental Report”
(with its Supplements Nos. 1 through 3).

B. Subject to the conditions and requirements incorporated herein, the Commission
hereby licenses Nine Mile Point Nuclear Station, LLC: |

(1 Pursuant to Section 104b of the Act and 10 CFR Part 50, "Licensing of
Production and Utilization Facilities,” to possess, use, and operate the facility
at the designated location in Oswego County, New York, in accordance with
the procedures and limitations set forth in this license;

(2) Pursuant to the Act and 10 CFR Part 70, to receive, possess and use at any
time special nuclear material as reactor fuel, in accordance with the
limitations for storage and amounts required for reactor operation, as
described in the Final Safety Analysis Report, as supplemented and amended
as of February 4, 1976;

(3) Pursuant to the Act and 10 CFR Parts 30, 40, and 70 to receive, possess
and use at any time any byproduct, source and special nuclear material as
sealed neutron sources for reactor startup, sealed sources for reactor
instrumentation and radiation monitoring equipment calibration, and as
fission detectors in amounts as required;

(4) Pursuant to the Act and 10 CFR Parts 30, 40 and 70, to receive, possess
and use in amounts as required any byproduct, source or special nuclear
material without restriction to chemical or physical form, for sample analysis
or instrument and equipment calibration or associated with radioactive
apparatus or components.

(5) Pursuant to the Act and 10 CFR Parts 30 and 70, to possess, but not
separate, such byproduct and special nuclear materials as may be produced
by the operation of the facility.
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C. This license shall be deemed to contain and is subject to the conditions specified in
the following Commission regulations in 10 CFR Chapter [:

Part 20, Section 30.34 of Part 30; Section 40.41 of Part 40; Section 50.54 and
50.59 of Part 50; and Section 70.32 of Part 70. The license is subject to all
applicable provisions of the Act and to the rules, regulations, and orders of the
Commission now or hereafter in effect and is also subject to the additional
conditions specified or incorporated below:

(M Maximum Power Level

The licensee is authorized to operate the facility at steady state reactor core
power levels not in excess of 1850 megawatts (thermal).

(2) Technical Specifications

The Technical Specifications contained in Appendix A, which is attached
hereto, as revised through Amendment No. is hereby incorporated into
this license. Nine Mile Point Nuclear Station, LLC shall operate the facility in
accordance with the Technical Specifications.

D. This license is subject to the following additional conditions for the protection of the
environment:

(1) The licensee will complete construction of a new radwaste facility in
conformance with the design defined and evaluated in the FES, to be
operational no later thai, June 1976.

{4) Security Plan, Guard Training and Safequards Contingency Plans

The licensee shall fully implement and maintain in effect all provisions of the
Commission-approved physical security, guard training and qualification, and
safeguards contingency plans, including amendments made pursuant to the
provisions of the Miscellaneous Amendments and Search Requirements
revisions to 10 CFR 73.55 (61 FR 27817 and 27822) and to the authority of
10 CFR 50.90 and 10 CFR 50.54(p). The plans, which contain Safeguards
information protected under 10 CFR 73.21, entitled "Nine Mile Point Nuclear
Station Physical Security Plan” with revisions submitted through June 9,
1994: "Nine Mile Point Nuclear Station Guard Training and Qualification
Plan" with revisions submitted through September 30, 1993; and "Nine Mile
Point Nuclear Station Safeguards Contingency Plan" with revisions submitted
through October 1, 1992. Changes made in accordance with 10 CFR 73.55
shall be implemented in accordance with the schedule set forth therein.

Paragraph 2.D(5) of the license has been combined with paragraph 2.D(4) as amended
above into a single paragraph.
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{6) Recirculation m Safe-end Replacemen

The recirculation system and safe-end replacement program including the
cutting and welding of the replacement components and the dose mitigation
program (ALARA) is approved, subject to the following conditions:

a. The licensee shall complete the recirculation piping stress reanalysis
prior to restart of Nine Mile Point Nuclear Power Station, Unit No. 1.
The results of this analysis for selected representative portions of the
recirculation system shall be submitted to the NRC prior to restart of
the facility.

b. All fue! and control rods shall be removed from the reactor pressure
vessel and stored in the spent fuel pool during the period that work
on the safe-end and recirculation system replacement program is in
progress.

C. The licensee shall update the collective occupational dose estimate
weekly. If the updated estimate exceeds the 1908 person-rem
estimate by more than 10%, the licensee shall provide a revised
estimate, including the reasons for such changes, to the NRC within
15 days of determination.

d. Progress reports shall be provided at 90-day intervals from June 30,
1982 and due 30 days after close of the interval, with a final report
within 60 days after completion of the repair. These reports will
conclude:

(1) a summary of this occupational dose received to date by major
task, and

(2) a comparison of estimated doses with the doses actually
received.

(7) Fire Protection

Nine Mile Point Nuclear Station, LLC shall implement and maintain in effect |
all provisions of the approved Fire Protection Program as described in the
Final Safety Analysis Report (Updated) for the facility and as approved in the
Fire Protection Safety Evaluation Report dated July 26, 1979, and in the fire
protection Exemption issued March 21, 1983, subject to the following
provision:

Nine Mile Point Nuclear Station, LLC may make changes to the approved Fire |
Protection Program without prior approval of the Commission only if those
changes would not adversely affect the ability to achieve and maintain safe
shutdown in the event of a fire.
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RADIOLOGICAL TECHNICAL SPECIFICATIONS

APPENDIX A
TO
FACILITY OPERATING LICENSE NO. DPR-63
FOR THE
NINE MILE POINT NUCLEAR STATION UNIT 1
DOCKET NO. 50-220

DECEMBER 26, 1974
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AMENDMENT NO.

FOREWORD

These revised specifications supersede in their entirety
the previous technical specifications and are issued as
Appendix A to Full-Term Operating License DPR-63 issued
by the Atomic Energy Commission. The Environmental
Technical Specifications are issued as Appendix B to

License DPR-63.




1.16 (Deleted)
1.17 (Deleted)

1.18 Gaseous Radwaste Treatment System

A gaseous radwaste treatment system is any system designed and installed to reduce radioactive gaseous effluents by
collecting main condenser offgas and providing for delay or holdup for the purpose of reducing the total radioactivity prior to
release to the environment.

1.19 Member(s) of the Public

Member(s) of the public shall include persons who are not occupationally associated with the Nine Mile Point Nuclear Station.
This category does not include employees of Nine Mile Point Nuclear Station, LLC, the New York State Power Authority, its |
contractors or vendors who are occupationally associated with Nine Mile Point Unit 1. Also excluded from this category are
persons who enter the site to service equipment or to make deliveries. This category does include persons who use portions
of the site for recreational, occupational, or other purposes not associated with Nine Mile Point Unit 1.

1.20 Milk Sampling Location

A milk sampling location is that location where 10 or more head of milk animals are available for the collection of milk
samples.

1.21 Offsite Dose Calculation Manual (ODCM)

The Offsite Dose Calculational Manual shall contain the current methodology and parameters used in the calculation of offsite
doses due to radioactive gaseous and liquid effluents, in the calculation of gaseous and liquid effluent monitoring alarm/trip
setpoints, and in the conduct of the environmental radiological monitoring program.

AMENDMENT NO. 142, 6



1.22 Process Control Program (PCP)

The process control program shall contain the current formula, sampling, analyses, tests, and determinations to be made to
ensure that the processing and packaging of radioactive waste, based on demonstrated processing of actual or simulated wet
or liquid wastes, will be accomplished in such a way as to assure compliance with 10 CFR Part 20, 10 CFR Part 61, 10 CFR
Part 71, and Federal and State regulations and other requirements governing the transport and disposal of radioactive waste.

1.23 Purge - Purging

Purge or purging is the controlled process of discharging air or gas from a confinement to maintain temperature, pressure,
humidity, concentration, or other operating condition, in such a manner that replacement air or gas is required to purify the
confinement. The purge is completed when the oxygen concentration exceeds 19.5 percent.

1.24 Site Boundary

The site boundary shall be that line around the Nine Mile Point Nuclear Station beyond which the land is neither owned,
leased, nor otherwise controlied by Nine Mile Point Nuclear Station, LLC or the New York Power Authority.

1.25 Solidification

Solidification shall be the conversion of wet or liquid waste into a form that meets shipping and burial ground requirements.

1.26 Source Check

A source check shall be the qualitative assessment of channel response when the channel sensor is exposed to a source of
increased radioactivity.

1.27 Unrestricted Area

The unrestricted area shall be any area at or beyond the site boundary access that is not controlled by Nine Mile Point Nuclear
Station, LLC or the New York Power Authority for purposes of protection of individuals from exposure to radiation

and radioactive materials, or any area within the site boundary used for residential quarters or for industrial, commercial,
institutional, and/or recreational purposes. That area outside the restricted area (10 CFR 20.3(a)(14)) but within the site
boundary will be controlled by the owner as required.

AMENDMENT NO. 142, .
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BASES FOR 3.2.3 AND 4.2.3 COOLANT CHEMISTRY

In its May 8, 1997 letter, the NRC required that the licensee submit an application for amendment to address the differences between the
current TS conductivity limits for reactor coolant chemistry and the analysis assumptions for the core shroud crack growth evaluations. The
purpose of this specification is to limit intergranular stress corrosion cracking (IGSCC) crack growth rates through the control of reactor
coolant chemistry. The LCO values ensure that transient conditions are acted on to restore reactor coolant chemistry values to normal in a
reasonable time frame. Under transient conditions, potential crack growth rates could exceed analytical assumptions, however, the duration
will be limited so that any effect on potential crack growth is minimized and the design basis assumptions are maintained. The plant is
normally operated such that the average coolant chemistry for the operating cycle is maintained at the conservative values of < 0.19
pmho/cm for conductivity and < 5 ppb for chloride ions and < 5 ppb for sulfate ions. This will ensure that the crack growth rate is
bounded by the core shroud analysis assumptions. Since these are average values, there are no specific LCO actions to be taken if these
values are exceeded at a specific point in time. The EPRI "BWR Water Chemistry Guidelines-1996 Revision™ (EPRI TR-103515-R1, BWRVIP-
29) action level 1 guidelines suggest that if conductivity is above 0.3 yS/cm, or chloride or sulfate ions exceed 5 ppb, that corrective action
be initiated as soon as possible and to restore levels below level 1 within 96 hours. If the parameters are not reduced to below these levels
within 96 hours, complete a review and implement a program and schedule for implementing corrective measures.

Specifications 3.2.3a, b, and c are consistent with the licensee’s commitment to Table 4.4 of the BWR water chemistry guidelines. The 24 |
hour action time period for exceeding the coolant chemistry limits described in 3.2.3a and b ensures that prompt action is taken to restore
coolant chemistry to normal operating levels. The requirement to commence a shutdown within 1 hour, and to be shutdown and reactor
coolant temperature be reduced to < 200 degrees F within 10 hours minimizes the potential for IGSCC crack growth. Reactor water
samples are analyzed daily to ensure that reactor water quality remains within the BWR water chemistry guidelines. These samples are

analyzed and compared to action level 1 values.

The conductivity of the reactor coolant is continuously monitored. The continuous conductivity monitor is visually checked shiftly in
accordance with procedures. The monitor alarms at the local panel. The recorder, which is located in the Control Room, alarms in the
Control Room. The samples of the coolant which are analyzed for conductivity daily will serve as a comparison with the continuous
conductivity monitor. The primary sample point for the reactor water conductivity samples is the non-regenerative heat exchanger in the
reactor water cleanup system. An alternate sample point is the #11 recirculation loop. The reactor coolant samples will also be used to
determine the chioride and sulfate concentrations. Therefore, the sampling frequency is considered adequate to detect long-term changes
in the chloride and sulfate ion content. However, if the conductivity becomes abnormal (>0.19 ymho/cm), other than short term spikes,
chloride and sulfate measurements will be made within 8 hours to assure that the normal limits (< 5 ppb of chloride or sulfate ions) are
maintained. A short term spike is defined as a rise in conductivity (> 0.19 ymho/cm) such as that which could arise from injection of
additional feedwater flow for a duration of approximately 30 minutes in time. These actions will minimize the potential for IGSCC crack
growth.

NMP1 will use Noble Metal Chemical Addition (NMCA) as a method to enhance the effectiveness of Hydrogen Water Chemistry (HWC) in
mitigating IGSCC. NMCA will result in temporary increases in reactor coolant conductivity values during and following application. During
application, the conductivity limit specified in 3.2.3a and 3 2 3c.1 is increased to 20 yumho/cm. The application period includes post-NMCA
injection cleanup activities conducted prior to returning the plant to power operation. An increase in conductivity is expected principally due
to residual ionic species from the NMCA. However, these species have minor effects on IGSCC and are, therefore, acceptable. During
NMCA, samples will be obtained from the temporary skid which is placed in service during the NMCA injection process.

AMENDMENT NO. 142, 163, 169, 98




BASES FOR 3.2.6 AND 4.2.6 INSERVICE INSPECTION AND TESTING

The inservice inspection and testing programs(”(z) for the Nine Mile Point Unit 1 plant conform to the requirements of 10CFR50, Section
50.55a(f) and (g). Where practical, the inspection of components, pumps and valves classified into NRC Quality Groups A, B and C
conforms to the requirements of ASME Code Class 1, 2 and 3 components, pumps, and valves, respectively, contained in Section X! of the
ASME Boiler and Pressure Vessel Code. If a Code required inspection is impractical for the Nine Mile Point Unit 1 facility, a request for relief
from that requirement is submitted to the Commission in accordance with T0CFR50, Section 50.55al(f)(6)(i) and Section 50.55a(g)(6)(i).

Request for relief from the requirements of Section X| of the ASME Code and applicable Addenda will be submitted to the Commission prior
to the beginning of each 10-year inspection interval if they are known to be required at the time. Requests for relief which are identified
during the course of inspection will be submitted quarterly throughout the inspection interval.

The inservice inspection program for piping conforms to the staff positions on schedules, methods, personnel and sample expansion
contained in Generic Letter 88-01 3) it is performed in order to detect and survey intergranular stress corrosion cracking of BWR austenitic
stainless steel piping that is four inches or larger in nominal diameter and contains reactor coolant at a temperature above 200°F during
power operation. Inspections shall be performed by individuals qualified to: (A) the ASME Boiler and Pressure Vessel Code, Section X!, and
(B) Ultrasonic Testing Operator Training for the Detection of Intergranular Stress Corrosion Cracking developed by the EPRI Non-Destructive

Examination Center. As an alternate, the licensee may use other qualification programs approved by the NRC. |
References
(1) Letter from the Nuclear Regulatory Commission (D. B. Vassallo) to Niagara Mohawk Power Corporation (G. K. Rhode), dated

September 19, 1983.

(2) Letter from Niagara Mohawk Power Corporation (D. P. Dise) to the Nuclear Regulatory Commission (T. A. Ippolito), dated August 7,
1981.
(3) Generic Letter 88-01 endorses NUREG 0313 Revision 2, "Technical Report on Material Selection and Processing Guidelines for BWR

Coolant Pressure Boundary Piping," dated January 1988.
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License No. DPR-63

The Atomic Energy Commission (the Commission) has found that:

A.

LA

Off_:,.n.;‘./{,’
The application for license, as amended *filed by the Niagara Mohawk Power

Corporation,(the licensee) complies with the standards and requirements of the

s Supplemente l mﬁgy Act of 1954, as amended (the Act), and the Commission’s rules and

regulations as set forth in 10 CFR Chapter | and all required notifications to other
agencies or bodies have been duly made;

Construction of the Nine Mile Point Nuclear Station Unit No. 1 has been
substantially completed in conformity with Construction Permit No. CPPR-16 and
the application, as amended, the provisions of the Act and the rules and regulations
of the Commission;

The facility will operate in conformity with the application, as amended, the
provisions of the Act, and the rules and regulations of the Commission;

There is reasonable assurance: (i) that the activities authorized by this operating
license can be conducted without endangering the health and the safety of the
public, and (ii) that such activities will be conducted in compliance with the rules
and regulations of the Commission;

The licensee is technically and financially qualified to engage in the activities
authorized by this operating license in accordance with the rules and regulations of
the Commission;

The licensee has satisfied the applicable provisions of 10 CFR Part 140 "Financial
Protection Requirements and indemnity Agreements” of the Commission’s
regulations;

The issuance of this full-term operating license will not be inimical to the common
defense and security or to the health and safety of the public;

After weighing the environmental, economic, technical, and other benefits of the
facility against environmental -and other costs and considering available alternatives,
the issuance of the full-term Facility Operating License No. DPR-63 (subject to the
conditions for protection of the environment set forth herein) is in accordance with
Appendix D, 10 CFR Part 50 of the Commission’s regulations and all applicable
requirements have been satisfied; and
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1 The receipt, possession, and use of source, byproduct and special nuclear material
as authorized by this license will be in accordance with the Commission’s
regulations in 10 CFR Parts 30, 40 and 70 including Section 30.33, 40.32, 70.23
and 70.31.

,&/;/\a."?r"iﬂ Po.n‘rf‘/“éldof‘ y 1+.a.-\/ Lec-

2. Facility Operating License No. DPR-63 is hereby issued to
—~Cerporation to read as follows:

Mine Mile Bt ncdenm 54t o7, LL<

A. This license applies to the/Nine Mile Point Nuclear Station Unit No. 1, a single cycle,
force circulation, boiling fight water reactor, and associated equipment (the facility),
owned b i iem’ The facility is located on the
Nine Mile Point site on the southeast shore of Lake Ontario in Oswego County, New
York and is described in the “Final Safety Analysis Report” (with its Amendments
Nos. 3 through 13 and its Supplements Nos. 1 through 10) and the "Environmental
Report” (with its Supplements Nos. 1 through 3).

B. Subject to the conditions and requirements incorporated herein, the Commission

hereby licenses y
rirne Mile fonr NMuetanr S dartson

(1) Pursuant to Section 104b of the Act and 10 CFR Part 50, "Licensing of
Production and Utilization Facilities,” to possess, use, and operate the facility
at the designated location in Oswego County, New York, in accordance with
the procedures and limitations set forth in this license;

(2) Pursuant to the Act and 10 CFR Part 70, to receive, possess and use at any
time special nuclear material as reactor fuel, in accordance with the
limitations for storage and amounts required for reactor operation, as
described in the Final Safety Analysis Report, as supplemented and amended
as of February 4, 1976;

(3) Pursuant to the Act and 10 CFR Parts 30, 40, and 70 to receive, possess
and use at any time any byproduct, source and special nuclear material as
sealed neutron sources for reactor startup, sealed sources for reactor
instrumentation and radiation monitoring equipment calibration, and as
fission detectors in amounts as required;

(4) Pursuant to the Act and 10 CFR Parts 30, 40 and 70, to receive, possess
and use in amounts as required any byproduct, source or special nuclear
material without restriction to chemical or physical form, for sample analysis
or instrument and equipment calibration or associated with radioactive
apparatus or components.

(5) Pursuant to the Act and 10 CFR Parts 30 and 70, to possass, but not
separate, such byproduct and special nuclear materials as may be produced
by the operation of the facility.
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C. This license shall be deemed to contain and is subject to the conditions specified in
the following Commission regulations in 10 CFR Chapter I

Part 20, Section 30.34 of Part 30; Section 40.41 of Part 40; Section 50.54 and
50.59 of Part 50; and Section 70.32 of Part 70. The license is subject to all
applicable provisions of the Act and to the rules, regulations, and orders of the
Commission now or hereafter in effect and is also subject to the additional conditions

specified or incorporated below:

(1) Maximum Power Level

The licensee is authorized to operate the facility at steady state reactor core
power levels not in excess of 1850 megawatts (thermal).

(2) Technical Specificati

The Technical Specifications contained in Appendix A, which is attached
hereto, as revised through Amendment No. 888 is hereby incorporated into
this license. —h oW ;en shall operate the facility in

accordance with the Technical Specifications. (a, fone e o Masleir Stz L

D. This license is subject to the following additional conditions for the protection of the
environment:

(1) The licensee will complete construction of a new radwaste facility in
conformance with the design defined and evaluated in the FES, to be
operational no later than June 1976.

(4) Security Plan. Guard Training and Safeguards Contingency Plans

The licensee shall fully implement and maintain in effect all provisions of the
Commission-approved physical security, guard training and qualification, and
safeguards contingency plans, including amendments made pursuant to the
provisions of the Miscellaneous Amendments and Search Requirements
revisions to 10 CFR 73.55 (51 FR 27817 and 27822) and to the authority of
10 CFR 50.90 and 10 CFR 50.54(p). The plans, which contain Safeguards
information protected under 10 CFR 73.21, entitled "Nine Mile Point Nuclear
Station Physical Security Plan" with revisions submitted through June 9,
1994; "Nine Mile Point Nuclear Station Guard Training and Qualification Plan™
with revisions submitted through September 30, 1993; and "Nine Mile Point
Nuclear Station Safeguards Contingency Plan™ with revisions submitted
through October 1, 1992. Changes made in accordance with 10 CFR 73.55
shall be implemented in accordance with the schedule set forth therein.

Paragraph 2.D(5) of the license has been combined with paragraph 2.D(4) as amended
above into a single paragraph.
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(6)

7

A lacemen

The recirculation system and safe-end replacement program inciuding the
cutting and welding of the replacement components and the dose mitigation
program (ALARA) is approved, subject to the following conditions:

a. The licensee shall complete the recirculation piping stress reanalysis
prior to restart of Nine Mile Point Nuclear Power Station, Unit No. 1.
The results of this analysis for selected representative portions of the
recirculation system shall be submitted to the NRC prior to restart of
the facility.

b. All fuel and control rods shall be removed from the reactor pressure
vessel and stored in the spent fuel pool during the period that work
on the safe-end and recirculation system replacement program IS in
progress.

c. The licensee shall update the collective occupational dose estimate
weekly. If the updated estimate exceeds the 1908 person-rem
astimate by more than 10%, the licensee shall provide a revised
estimate, including the reasons for such changes, to the NRC within
15 days of determination.

d. Progress reports shall be provided at 90-day intervals from June 30,
1982 and due 30 days after close of the interval, with a final report
within 60 days after completion of the repair. These reports will
conclude:

(1 a summary of this occupational dose received to date by major
task, and

(2) a comparison of estimated doses with the doses actually
received.

Nire Mile §.ar Macher Stetion LLS

Mﬂawbﬁmr_ﬁo&aomﬂ/ shall implement and maintain in effect

all provisions of the approved Fire Protection Program as described in the
Final Safety Analysis Report (Updated) for the facility and as approved in the
Fire Protection Safety Evaluation Report dated July 26, 1979, and in the fire
protection Exemption issued March 21, 1983, subject to the following
provision:
Moaa itz foont Wfusdenc Shetion Lice

i ofp iorr may make changes to the approved Fire
Protection Program without prior approval of the Commission only if those
changes would not adversely affect the ability to achieve and maintain safe
shutdown in the event of a fire.
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FOREWORD

These revised specifications supersede in their entirety

the previous technical specifications and are issued as

Appendix A to Full-Term Operating License DPR-63 issued
Whawk—l?ower—éemmaﬁmby the Atomic Energy

Commission. The Environmental Technical Specifications are

issued as Appendix B to License DPR-63.




1.20

1.21

AMENDMENT NO. 142

(Deleted)
(Deleted)
Radw Treatmen m
A gaseous radwaste treatment system is any system designed and installed to reduce radioactive gaseous effluents by

collecting main condenser offgas and providing for delay or holdup for the purpose of reducing the total radioactivity prior to
release to the environment.

Mgmbgrlsl Qf ;hg Publlg Mine mide Boint A/V‘-‘*(‘?“f 54»:.1";‘,@ Le<-
Member(s) of the public shall include persons who areﬁmt occupationally associated with the Nine Mile Point Nuclear Station.
This category does not include employees of Niagara MotrawK Power Corporation, the New York State Power Authority, its

contractors or vendors who are occupationally associated with Nine Mile Point Unit 1. Also excluded from this category are
persons who enter the site to service equipment or to make deliveries. This category does include persons who use portions
of the site for recreational, occupational, or other purposes not associated with Nine Mile Point Unit 1.

Milk Sampling Location

A milk sampling location is that location where 10 or more head of milk animals are available for the collection of milk
samples.

ffsite D alculation Manual (QDCM

The Offsite Dose Calculational Manual shall contain the current methodology and parameters used in the calculation of offsite
doses due to radioactive gaseous and liquid effluents, in the calculation of gaseous and liquid effluent monitoring alarm/trip
setpoints, and in the conduct of the anvironmental radiological monitoring program.




1.22

1.23

1.24

1.25

1.26

1.27

St LLes

Process Control Program {PCP)

The process control program shall contain the current formula, sampling, analyses, tests, and determinations to be made to
ensure that the processing and packaging of radioactive waste, based on demonstrated processing of actual or simulated wet
or liquid wastes, will be accomplished in such a way as to assure compliance with 10 CFR Part 20, 10 CFR Part 61, 10 CFR
Part 71, and Federal and State regulations and other requirements governing the transport and disposal of radioacti\;e waste.

Purge - Purging

Purge or purging is the controlied process of discharging air or gas from a confinement to maintain temperature, pressure
humidity, cencentration, or other operating condition, in such a manner that replacement air or gas is required to purify the
confinement. The purge is completed when the oxygen concentration exceeds 19.5 percent.

Site Boundary
The site boundary shall be that line around the Nine Mile Point Nuclear Station beyond which the land is neither owned,

leased, nor otherwise controlled by,mgam-Metww-k—P(meﬁ-Ceﬂpefaﬁen’ or the New York Power Authorit
Moz Ml P, ,’-fﬂ/m'/(‘6|f§fz;\+,<u"l/ [ "y

Solidification
Solidification shall be the conversion of wet or liquid waste into a form that meets shipping and burial ground requirements.

Source Check

A source check shall be the qualitative assessment of channel response when the channel sensor is exposed to a source of
increased radioactivity.

Unrestricted Area
Nine M0 lo. . n+ /VWqur‘

The unrestricted area shall be any area at or beyond the site boundary access that is not controlled by Niagara Mokawk

—ppwer-corporatiom or the New York Power Authority for purposes of protection of individuals from exposure to radiation and

radioactive materials, or any area within the site boundary used for residential quarters or for industrial, commercial,
institutional, and/or recreational purposes. That area outside the restricted area (10 CFR 20.3(a)(14)) but within the site
boundary will be controlied by the owner as required.
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BASES FOR 3.2.3 AND 4.2.3 COOLANT CHEMISTRY
In its May 8, 1997 | he NRC 8 that THARE Submit
n its May 8, etter, the required that submit an application for amendment to addres i
TS conductivity limits for raactor coolant chemistry and the analysis assumptions for the core shroug :r;::‘z g:gﬁfhnz?/:lgg:iv;r?gn %_hr?ecurrent
purpose of this specification is to limit intergranular stress corrosion cracking (IGSCC) crack growth rates through the control of reactor
coolant chemistry. The LCO values ensure that transient conditions are acted on to restore reactor coolant chemistry values to normal in a
reasonable time frame. Under transient conditions, potential crack growth rates could exceed analytical assumptions, however, the duration
will be limited so that any effect on potential crack growth is minimized and the design basis assumptions are maintained. The'plant is
normally operated such thet the average coolant chemistry for the operating cycle is maintained at the conservative values of < 0.19
umho/cm for conductivity and < 5 ppb for chloride ions and < 5 ppb for sulfate ions. This will ensure that the crack growth rate is
bounded by the core shroud analysis assumptions. Since these are average values, there are no specific LCO actions to be taken if these
values are exceeded at a specific point in time. The EPRI "BWR Water Chemistry Guidelines-1996 Revision™ (EPRI TR-103515-R1, BWRVIP-
29) action level 1 guidelines suggest that if conductivity is above 0.3 yS/cm, or chloride or sulfate ions exceed 5 ppb, that corrective action
be initiated as soon as possible and to restore levels below level 1 within 96 hours. If the parameters are not reduced to below these levels
within 96 hours, complete a review and implement;{ program and schedule for implementing corrective measures.

e ,'cer\jc,cz.}
Specifications 3.2.3a, b, and c are consistent with NMPEsTommitment to Table 4.4 of the BWR water chemistry guidelines. The 24 hour
action time period for exceeding the coolant chemistry limits described in 3.2.3a and b ensures that prompt action is taken to restore
coolant chemistry to normal operating levels. The requirement to commence a shutdown within 1 hour, and to be shutdown and reactor
coolant temperature be recuced to < 200 degrees F within 10 hours minimizes the potential for IGSCC crack growth. Reactor water
samples are analyzed daily to ensure that reactor water quality remains within the BWR water chemistry guidelines. These samples are
analyzed and compared to action level 1 values.

The conductivity of the reuctor coolant is continuously monitored. The continuous conductivity monitor is visually checked shiftly in
accordance with procedures. The monitor alarms at the local panel. The recorder, which is located in the Control Room, alarms in the
Control Room. The samplas of the coolant which are analyzed for conductivity daily will serve as a comparison with the continuous
conductivity monitor. The primary sample point for the reactor water conductivity samples is the non-regenerative heat exchanger in the
reactor water cleanup system. An alternate sample point is the #11 recirculation loop. The reactor coolant samples will also be used to
determine the chloride and sulfate concentrations. Therefore, the sampling frequency is considered adequate to detect long-term changes in
the chloride and sulfate fon content. However, if the conductivity becomes abnormal (>0.18 pmho/cm), other than short term spikes,
chloride and sulfate measurements will be made within 8 hours to assure that the normal limits (< 5 ppb of chloride or sulfate ions) are
maintained. A short term spike is defined as a rise in conductivity (> 0.19 pmho/cm) such as that which could arise from injection of
" additional feedwater flow for a duration of approximately 30 minutes in time. These actions will minimize the potential for IGSCC crack
growth.

NMP1 will use Noble Matsl Chemical Addition (NMCA) as a method to enhance the effectiveness of Hydrogen Water Chemistry (HWC) in
mitigating IGSCC. NMCA will result in temporary increases in reactor coolant conductivity values during gnd_followi.ng gpplication. During
application, the conductivity limit specified in 3.2.3a and 3.2.3c.1is increased to 20 pmho/cm. The application period includes _pos:t-NMCA
injection cleanup activities conducted prior to returning the plant to power operation. An increase in conductivity is expected principally du
to residual ionic species from the NMCA. However, these species have minor effects on IGSCC and are, therefore, acceptable. During
NMCA, samples will be ottained from the temporary skid which Is placed in service during the NMCA injection process.
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BASES FOR 3.2.6 AND 4.2.6 INSERVICE INSPECTION AND TESTING

The inservice inspection and testing programs“”z’ for the Nine Mile Point Unit 1 plant conform to the requirements of 10CFR50, Section
50.55a(f) and (g). Where practical, the inspection of components, pumps and valves classified into NRC Quality Groups A, B and C -
conforms to the requirements of ASME Code Class 1, 2 and 3 components, pumps. and valves, respectively, contained in Section X! of the
ASME Boiler and Pressure assel Code. If @ Code required ingpection is impractical for the Nine Mile Point Unit 1 fecility, a request for
reliaf from that requirement is submitted to the Commission in accordance with 10CFR50, Section 50.55a(f)(6)(i) and Section

50.55a(g)(6)1i).

Requast for relief from the requirements of Section XI of the ASME Code and applicable Addenda will be submitted to the Commission prior
to the beginning of each 10-year inspection interval if they are known to be required at the time. Requests for reliet which are identified
during the course of inspection will be submitted quarterly throughout the inspection interval.

The inservice inspection program for piping conforms to the staff positions on schedules, methods, personnel and sample expansion
contained in Generic Lette: 88-01 13) ¢ is performed in order to detect and survey intergranular stress corrosion crecking of BWR austenitic
stainless stesl piping that is four inches of larger in nominal diameter and contains reactor coolant at a temperature above 200°F during
power operation. Inspections shall be petformed by individuals qualified to: (A) the ASME Boiler and Pressure Vessal Code, Section X1, and
(B) Ultrasonic Testing Ope-ator Training for the Detection of Intergranular Stress Corrosion Cracking developed by the EPRI Non-Destructive
Examination Center. As an alternate, N.mgafa—Mehﬁwk may use other qualification programs approved by the NRC.

L/,‘cenf-ﬁ@
References

(1) Letter from the Nuclear Regulatory Commission (D. B. vassallo) to Niagara Mohawk Power Corporation (G. K. Rhode), dated
September 19, 19€3.

(2) Letter from Niagaré Mohawk Power Corporation (D. P. Dise) to the Nuclear Regulatory Commission (T. A. Ippolito), dated August 7
1981. '

(3) Generic Letter 88-01 endorses NUREG 0313 Revision 2, ~Technical Report on Material Selection and Processing Guidelines for BWR
Coolant Pressure Boundary Piping.” dated January 1988.
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NINE MILE POINT NUCLEAR STATION, LLC

LONG ISLAND LIGHTING COMPANY

DOCKET NO. 50-410

NINE MILE POINT NUCLEAR STATION, UNIT 2

FACILITY OPERATING LICENSE

License No. NPF-69

1. The Nuclear Regulatory Commission (the Commission or the NRC) has found that:

A.

The application for a license complies with the standards and requirements of|
the Atomic Energy Act of 1954, as amended (the Act), and the

Commission’s regulations set forth in 10 CFR Chapter |, and all required
notifications to other agencies or bodies have been duly made;

Construction of the Nine Mile Point Nuclear Station, Unit 2 (the facility) has
been substantially completed in conformity with Construction Permit No.
CPPR-112 and the application, as amended, the provisions of the Act, and
the regulations of the Commission;

The facility will operate in conformity with the application, as amended, the
provisions of the Act, and the regulations of the Commission (except as
exempted from compliance in Section 2.D. below);

There is reasonable assurance: (i) that the activities authorized by this
operating license can be conducted without endangering the heaith and
safety of the public, and (ii) that such activities will be conducted in
compliance with the Commission’s regulations set forth in 10 CFR Chapter |
(except as exempted from compliance in Section 2.D. below});

Amendment No.
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E. Nine Mile Point Nuclear Station, LLC is technically qualified to engage in the |
activities authorized by this license in accordance with the Commission’s
regulations set forth in 10 CFR Chapter [;

F. Nine Mile Point Nuclear Station, LLC and Long Island Lighting Company have |
satisfied the applicable provisions of 10 CFR Part 140, “Financial Protection
Requirements and indemnity Agreements,” of the Commission’s regulations;

G. The issuance of this license will not be inimical to the common defense and
security or to the health and safety of the public;

H. After weighing the environmental, economic, technical, and other benefits of
the facility against environmental and other costs and considering available
alternatives, the issuance of Facility Operating License No. NPF-69, subject
to the conditions for protection of the environment set forth in the
Environmental Protection Plan attached as Appendix B, is in accordance with
10 CFR Part 51 of the Commission’s regulations and all applicable
requirements have been satisfied; and

l. The receipt, possession, and use of source, byproduct, and special nuclear
material as authorized by this license will be in accordance with the
Commission’s regulations in 10 CFR Parts 3G, 40, and 70.

Based on the foregoing findings regarding this facility, and pursuant to approval by
the Nuclear Regulatory Commission at a meeting on July 1, 1887, Facility Operating
License No. NPF-69, which supersedes the license for fuel loading and low power
testing, License No. NPF-54, issued on October 31, 1986, is hereby issued to Nine
Mile Point Nuclear Station, LLC and Long {sland Lighting Company (the licensees™)
to read as follows:

A. This license applies to the Nine Mile Point Nuclear Station, Unit 2, a boiling
water nuclear reactor, and associated equipment (the facility) owned by
Nine Mile Point Nuclear Station, LLC and Long Island Lighting Company. The |
facility is located on the licensees’ site on the southeast shore of Lake
Ontario in the town of Scriba, Oswego County, New York and is described in
the Nine Mile Point Nuclear Station - Unit 2 “Final Safety Analysis Report,” |
as supplemented and amended, and in the “Environmental Report,” as
supplemented and amended.

B. Subject to the conditions and requirements incorporated herein, the
Commission hereby licenses:

1) Nine Mile Point Nuclear Station, LLC, pursuant to Section 103 of the |
Act and 10 CFR Part 50, to possess, use and operate the

Nine Mile Point Nuclear Station, LLC is authorized to act as agent for Long Island
Lighting Company and has exclusive responsibility and control over the physical
construction, operation, and maintenance of the facility.

Amendment No.
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facility at the above designated location in Oswego County, New
York, in accordance with the procedures and limitations set forth in
this license;

(2) Long Island Lighting Company, pursuant to Section 103 of the Act |
and 10 CFR Part 50, to possess the facility at the designated location
in Oswego County, New York, in accordance with the procedures and
limitations set forth in this license;

(3) Nine Mile Point Nuclear Station, LLC, pursuant to the Act and 10 CFR |
Part 70, to receive, possess and use at any time special nuclear
material as reactor fuel, in accordance with the limitations for storage
and amounts required for reactor operation, as described in the Final
Safety Analysis Report, as supplemented and amended;

(4) Nine Mile Point Nuclear Station, LLC, pursuant to the Act and 10 CFR |
Parts 30, 40 and 70, to receive, poSSess, and use at any time any
byproduct, source, and special nuclear material as sealed neutron
sources for reactor startup, sealed sources for reactor instrumentation
and radiation monitoring equipment calibration, and as fission
detectors in amounts as required;

(5) Nine Mile Point Nuclear Station, LLC, pursuant to the Act and 10 CFR |
Parts 30, 40 and 70, to receive, possess, and use, in amounts as
required, any byproduct, source, or special nuclear material without
restriction to chemical or physical form, for sample analysis or
instrument calibration or associated with radioactive apparatus or
components; and

(6) Nine Mile Point Nuclear Station, LLC, pursuant to the Act and 10 CFR |
Parts 30, 40 and 70, to possess, but not separate, such byproduct
and special nuclear materials as may be produced by the operation of
the facility.

This license shall be deemed to contain and is subject to the conditions
specified in the Commission’s regulations set forth in 10 CFR Chapter | and
is subject to all applicable provisions of the Act and to the rules, regulations,
and orders of the Commission now or hereafter in effect; and is subject to
the additional conditions specified or incorporated below:

(1) Maximum Power Level

Nine Mile Point Nuclear Station, LLC is authorized to operate the
facility at reactor core power levels not in excess of 3467

megawatts thermal (100 percent rated power) in accordance with the
conditions specified herein.

Amendment No. 88,



(2) Technical Specifications and Environmental Protection Plan

The Technical Specifications contained in Appendix A and the
Environmental Protection Plan contained in Appendix B, both of which
are attached hereto, as revised through Amendment No. are hereby
incorporated into this license. Nine Mile Point Nuclear Station, LLC
shall operate the facility in accordance with the Technical
Specifications and the Environmental Protection Plan.

(3) Fuel Storage and Handling (Section 9.1, SSER 4)*

a. Fuel assemblies, when stored in their shipping containers, shall
be stacked no more than three containers high.

b. When not in the reactor vessel, no more than three fuel
assemblies shall be allowed outside of their shipping containers
or storage racks in the New Fuel Vault or Spent Fuel Storage
Facility.

C. The above three fuel assemblies shall maintain a minimum
edge-to-edge spacing of twelve (12) inches from the shipping

container array and approved storage rack locations.

d. The New Fuel Storage Vault shall have no more than ten fresh
fuel assemblies uncovered at any one time.

(4) Turbine System Maintenance Program (Section 3.5.1 .3.10, SER)

The operating licensee shall submit for NRC approval by October 31, |
1989, a turbine system maintenance program based on the
manufacturer’s calculations of missile generation probabilities.
(Submitted by NMPC letter dated October 30, 1989 from C. D. Terry
and approved by NRC letter dated March 15, 1990 from Robert

Martin to Mr. Lawrence Burkhardt, ).

(5) Inservice Inspection (Sections 5.2.4.3and 6.6.3, SSER B)

The operating licensee shall submit an inservice inspection program in |
accordance with 10 CFR 8 50.55a(g)(4) for staff review by July 31,
1987.

The parenthetical notation following the title of many license conditions denotes the
section of the Safety Evaluation Report (SER) and/or its supplements wherein the
license condition is discussed.

Amendment No. 38, 63,
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(6) initial Startup_Test Program (Section_14, SER, SSERs 4 and 5)

Any changes to the Initial Test Program described in Section 14 of the
Final Safety Analysis Report made in accordance with the provisions of 10
CFR 50.59 shall be reported in accordance with 50.59(b) within one
month of such change.

{(7) Operation with Reduced Feedwater Temperature (Section 15.1, SSER 4)

Nine Mile Point Nuclear Station, LLC shall not operate the facility with |
reduced feedwater temperature for the purpose of extending the normal
fuel cycle. The facility shall not be operated with a feedwater heating
capacity less than that required to produce a feedwater temperature of
405°F at rated steady-state conditions unless analyses supporting such
operations are submitted by Nine Mile Point Nuclear Station, LLC and |
approved by the staff.

{8) Safety Parameter Display System (SPDS) (Section 18.2, SSERs 3 and 5)

Prior to startup following the first refueling outage, the operating licensee |
shall have operational an SPDS that includes the revisions described in
their letter of November 19, 1985. Before declaring the SPDS

operational, the operating licensee shall complete testing adequate to |
ensure that no safety concerns exist regarding the operation of the Nine
Mile Point Nuclear Station, Unit No. 2 SPDS.

(9) Detailed Control Room Design Review (Section 18.1, SSERs 5 and 6)

(a) Deleted per Amendment No. 24 (12-18-90)

(b) Prior to startup following the first refueling outage, the operating ‘
licensee shall provide the results of the reevaluation of normally lit
and nuisance alarms for NRC review in accordance with its August
21, 1986 letter.

(c) Prior to startup following the first refueling outage, the operating \
licensee shall complete permanent zoné banding of meters in
accordance with its August 4, 1986 letter.

(10) Additional Condition 1

The operating licensee is authorized by Amendment No. 91 to relocate |
certain Technical Specification requirements previously included in
Appendix A to licensee-controlled documents, as described in Table R,
Relocated Specifications and Removal of Details Matrix, attached to the
NRC Staff's safety evaluation dated February 15, 2000, enclosed with the
amendment. Implementation of Amendment No. 91 shall include the
relocation of these requirements to the appropriate documents, which

shall be completed no later than December 31, 2000. The relocations to
the Updated Safety Analysis Report shall be reflected in updates
completed in accordance with 10 CFR 50.71(e).

Amendment No. 27, 34,



iii)

iv)

vi)

-7-

An exemption to Appendix A 10 10 CFR Part 50 exempting the Control Rod Drive
(CRD) hydraulic lines to the reactor recirculation pump seal purge equipment from
General Design Criterion (GDC) 55. The CRD hydraulic lines to the reactor
recirculation pump seal purge equipment use two simple check valves for the
isolation outside containment (one side). (Section 6.2.4, SSER 3)

A schedular exemption to GDC 2, Appendix A to 10 CFR Part 50, until the first
refueling outage, to demonstrate the adequacy of the downcomer design under
the plant faulted condition. This exemption permits additional analysis and/or
modifications, as necessary, to be completed by the end of the first refueling
outage. (Section 6.2.1.7.4, SSER 3)

A schedular exemption to GDC 50, Appendix A to 10 CFR Part 50 to allow the
operating licensee until start-up following the "mini-outage," which is to occur
within 12 months of commencing power operation (entering Operational
Condition 1), to install redundant fuses in circuits that use transformers for
redundant penetration protection in accordance with their letter of August 29,
1986 (NMP2L 0860). (Section 8.4.2, SSER 5)

A schedular exemption to 10 CFR 50.55ath) for the Neutron Monitoring System
until completion of the first refueling outage to allow the operating licensee to
provide qualified isolation devices for Class 1E/non-1E interfaces described in
their letters of June 23, 1987 (NMP2L 1057) and June 25, 1987 (NMP2L 1058). |
(Section 7.2.2.10, SSER 6).

For the schedular exemptions in iv), v), and vi), above, the operating licensee, in |
accordance with its letter of October 31, 1986, shall certify that all systems,
components, and modifications have been completed to meet the requirements of the
regulations for which the exemptions have been granted and shall provide a summary
description of actions taken to ensure that the regulations have been met. This
certification and summary shall be provided 10 days prior to the expiration of each
exemption period as described above.

The exemptions set forth in this Section 2.D are authorized by law, will not present an
undue risk to public health and safety, and are consistent with the common defense and
security. These exemptions are hereby granted. The special circumstances regarding
each exemption are identified in the referenced section of the Safety Evaluation Report
and the supplements thereto. The exemptions in ii) through vi) are granted pursuant to
10 CFR 50.12. With these exemptions, the facility will operate to the extent authorized
herein, in conformity with the application, as amended, the provisions of the Act, and
the rules and regulations of the Commission.

Nine Mile Point Nuclear Station, LLC shall fully implement and maintain in effect all |
provisions of the Commission-approved physical security, guard training and
qualification, and safeguards contingency plans, including amendments made pursuant
to provisions of the Miscellaneous Amendments and Search Requirements revisions to
10 CFR 73.55 (51 FR 27817 and 27822) and to the authority of 10 CFR 50.90 and 10
CFR 50.54(p). The plans, which contain Safeguards Information protected under 10
CFR 73.21, entitled “Nine Mile Point Nuclear Station Physical Security Plan” with
revisions submitted through June 9, 1994: “Nine Mile Point Nuclear Station Guard
Training and Qualification Plan,” with revisions submitted through September 30, 1993;
and “Nine Mile Point Nuclear Station Safeguards Contingency Plan,” with revisions
submitted through October 1, 1992. Changes made in accordance with 10 CFR 73.55
shall be implemented in accordance with the schedule set forth therein.

Amendment No. éé
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Except as otherwise provided in the Technical Specifications or Environmental

Protection Plan, Nine Mile Point Nuclear Station, LLC shall report any violations of the |
requirements contained in Section 2.C of this license in the following manner: initial
notification shall be made within 24 hours to the NRC Operations Center via the

Emergency Notification System, with written followup within 30 days in accordance
with the procedures described in 10 CFR 50.73(b), (c)., and (e).

Nine Mile Point Nuclear Station, LLC shall implement and maintain in effect all provisions |
of the approved fire protection program as described in the Final Safety Analysis Report
for the facility through Amendment No. 27 and as described in submittals dated March
25, May 7 and 9, June 10 and 25, July 11 and 16, August 19 and 22, September 5,

12, and 23, October 10, 21, and 22, and December 9, 1986, and April 10 and May 20,
1987, and as approved in the SER dated February 1985 (and Supplements 1 through 6)
subject to the following provision:

Nine Mile Point Nuclear Station, LLC may make changes to the approved fire |
protection program without prior approval of the Commission only if those
changes would not adversely affect the ability to achieve and maintain safe
shutdown in the event of a fire.

The licensees shall have and maintain financial protection of such type and in such
amounts as the Commission shall require in accordance with Section 170 of the Atomic
Energy Act of 1954, as amended, to cover public liability claims.

This license is effective as of the date of issuance and shall expire at midnight on
October 31, 2026.

FOR THE NUCLEAR REGULATORY
COMMISSION

Original signed by:

Thomas E. Murley, Director
Office of Nuclear Reactor Regulation

Enclosures:

1.

2.

Appendix A - Technical
Specifications {(NUREG-1253)
Appendix B - Environmental
Protection Plan

Date of Issuance: July 2, 1987
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APPENDIX B

TO FACILITY OPERATING LICENSE NO. NPF-69
NINE MILE POINT NUCLEAR STATION UNIT 2

DOCKET NO. 50-410

ENVIRONMENTAL PROTECTION PLAN
(NONRADIOLOGICAL)
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UNITED STATES '
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20555

COKTROLLED
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LONG ISLAND LIGHTING COMPANY
DOCKET NO. 50-410

NINE MILE POINT NUCLEAR STATION, UNIT 2

FACILITY OPERATING LICENSE

License No. NPF-69

1. The Nuclear Regulatory Cormission (the Commission or the NRC) has found
that:

A. The application for a 1icense'f+%ed*byk%h&4%nnﬁﬁ€f1ﬂﬁﬁﬁﬂr1ﬂnnnV*\~
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0 i ~complies with the standards and requirements of

the Atomic Energy Act of 1954, as amended (the Act), and the Commission's
regulations set forth in 10 CFR Chapter I, and all required notifications
to other agencies or bodies have been duly made;

B. Construction of the Nine Mile Point Nuclear Station, Unit 2 (the facility)
has been substantially completed in conformity with Construction Permit
No. CPPR-112 and the application, as amended, the provisions of the Act,

and the regulations of the Commission;

C. The facility will operate in conformity with the application, as amended,
the provisions of the Act, and the regulations of the Commission (except
as exempted from compliance jn Section 2.D. below) s

D. There is reasonable assurance: (i) that the activities authorized by
this operating license can be conducted without endangering the health
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’*Nﬁagara—MUhawk\Power—Curbvrat+en-is authorized to act as agent for the—ether=/, 7.
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and safety of the public, and (i) that such activities will be conducted

in compliance with the Commission's requlations set forth in 10 CFR

Chapter I (except as exempted from compliance in Section 2.0. below);
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E. ’NTagara—Hoh&wk-Power—ﬁuerratﬁon is technically qualified to engage in
the activities authorized by this license in accordance with the
Commission's regulations set forth in 10 CF? C?ift%f Is
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F. J$;g—4+eeﬂsee§ have saf?gfied the app]ié§B1e provisions/bf 10 CFﬁ part 140,
"Financial Protection Requirements and Indemnity Agreements,” of the
Commission's regulations;

G. The issuance of this license will not be inimical to the common defense
and security or to the health and safety of the public;

H. After weighing the environmental, economic, technical, and other benefits
of the facility against environmental and other costs and considering
available alternatives, the issuance of Facility Operating License No.

NPF-69, subject to the conditions for protection of the environment set
forth in the Environmental Protection Plan attached as Appendix B, is in
accordance with 10 CFR Part 51 of the Commission's regulations and all
applicable requirements have been satisfied; and

1. The receipt, possession, and use of source, byproduct, and special nuclear
material as authorized by this license will be in accordance with the
Commission's regulations jn 10 CFR Parts 30, 40, and 70.

2. Based on the foregoing findings regarding this facility, and pursuant to
approval by the Nuclear Regulatory Commission at a meeting on July 1, 1987,
Facility Operating License No. NPF-69, which supersedes the license for fuel
loading and low power testing, License No. NPF-54, issued on October 31, 1986,
is hereby issued to-thevNéagana~Mebawk—Power*ﬁoraorat%onT\Roghes$er~ecg—aﬁé~—

. [« )
”“‘““”5”*?9"‘SfatE‘E1égtT+t~&~Gas-Goraorﬁtﬁ1nra»and Long Island Lighting Company (the
Lee licenseed) to read as follows:
N

A. This license applies 10 the Nine Mile Point Nuclear Station, Unit 2,
a boiling water nuclear reactor, and associated equipment (the facility)

owned by~N1agara‘Mohawk\Powes—C9caeratTen}/R9shes%esxﬁas~and—£4eeﬁﬂ=us—-
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ped on L  Electric—% Gas-€orporationy and Long Island Lighting Company. The
facility is located on the licensees' site on the southeast shore of
Lake Ontario in the town of Scriba, Oswego County, New York, and is
described in th t () on "Final Safety Analysis
Report," as supplemented and amended,|and in the “Environmental Report,”
as supplemented and amended.
fooma M e a0l enn S Juaen 3 LT
B. Subject to the conditions and requirements jncorporated herein, the
Commission hereby licenses:
A onm p e £ ont Nuedws” StTidion, cu e
(1) NTagEFE’MEﬁBwt“Pewenzeerpcrat%oﬂ, pursuant to Section 103 of the
Act and 10 CFR Part 50, to possess, use, and operate the facility
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at the above designated location in Oswego County, New York, in accordance with
the procedures and limitations set forth in this license;

-

BE-) ab~-CX

icd ¥ : y LN Long Isiand Lighnng Companyv

t to Section 103 of the Act and 10 CFR Part 50, to possess the facility at the
designated location in Oswego County, New York, in accordance with the procedures
and limitations set forth in this license;

@)

n, Lie
jon, pursuant to the Act and 10 CFR Part 70, o

&)
receive, poss&,anduseatanytimespecialnuclwmaterialasreactorfuel, in
accordance with the limitations for storage and amounts required for reactor
operation, as described in the Final Safety Analysis Report, as supplemented and
amended,;
& ne mle Poont Macdoor St=tron, L

4 } i ,purmmmmeAaandIOCFRPamSO,w

and 70, to receive, possess, and use at any time any byproduct, source, and special
nuclear material as sealed neutron sources for reactor startup, sealed sources for
reactor instrumentation and radiation monitoring equipment calibration, and as fission
detectors in amounts as required;

Mive M e fornt A vl acr 5—/{.4—,.”) Ll
)] mmmpmummtheAaand 10 CFR Parts 30, 40

and 70, to receive, possess, and use, in amounts as required, any byproduct, source,
or special nuclear material without restriction to chemical or physical form, for
sample analysis or instrument calibration or associated with radioactive apparatus or
components; and
Mot Mife Pont /\/“A‘z(aar 5“%‘;4’) sy Llen

6) —Niagarr-Molrawk Power Corperation, pursuant to the Act and 10 CFR Parts 30, 40
and 70, to possess, but not separate, such byproduct and special nuclear materials as
may be produced by the operation of the facility.

This license shall be deemed to contain and is subject to the conditions specified in the
Commission’s regulations set forth in 10 CFR Chapter I and is subject to all applicable
provisions of the Act and 10 the rules, regulations, and orders of the Commission now or
hereafter in effect: and is subject to the additional conditions specified or incorporated below:

(1)  Maximum Power Level
None M e ’??: n+ /‘/;A;//uy-f' J(:f""‘-“"'""'ﬁ,. L
i jon is authorized to operate the facility at reactor

core power levels not in excess of 3467 megawatts thermal (100 percent rated power)
in accordance with the conditions specified herein.

Amendment No.
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Technical Specifications and Environmental Protection_Plan

The Technical Specifications contained in Appendix A and.the

Environmental Protection Plan contained in Appendix B, both of which

are attached hereto, as revised through Amendment No.?8b are

hereby incorporated into this license. ar bine Ml oot

W denr S patin, LS —Cerporation shall operate the facility in accordance with the Technical

(3)

(4)

(5)

Specifications and the Environmental Protection Plan.

Fuel Storage and Handling (Section 9.1, SSER 4)*

a. Fuel assembiies, when stored in their shipping containers, shall
be stacked no more than three containers high.

b. When not in the reactor vessel, no more than three fuel

assemblies shall be allowed outside of their shipping containers
or storage racks in the New Fuel Vault or Spent Fuel Storage

Facility.

C. The above three fuel assemblies shall maintain a minimum
edge-to-edge spacing of twelve (12) inches from the shipping
container array and approved storage rack locations.

d. The New Fuel Storage Vault shall have no more than ten fresh
fuel assemblies uncovered at any one time.

Turbine System Maintenance Program (Section 3.5.1.3.10, SER}

T’f)e_ D ot lrcansee

on shall submit for NRC approval by
October 31, 1989, a turbine system maintenance program based on
the manufacturer’s calculations of missile generation probabilities.
(Submitted by NMPC letter dated October 30, 1989 from C. D. Terry
and approved by NRC letter dated March 15, 1990 from Robert
Martin to Mr. Lawrence Burkhardt, 1)

Inservice_lnspection (Sections 5.2.4.3 and 6.6.3, SSER 5}

7776 D raonting /,z,",nf,_ ol i . . .
fa shall submit an inservice

inspection program in accordance with 10 CFR § 50.55a(g)(4) for
staff review by July 31, 1987.

* The parenthetical notation following the title of many license conditions denotes the
section of the Safety Evaluation Report (SER) and/or its supplements wherein the
license condition is discussed.

Amendment No. 38, 63



(6)

(7)

(8)

(9)

-5.-

Initial Startup Test Program (Section 14, SER, SSERs 4 and 5)

Any changes to the Initial Test Program described in Section 14 of the

Final Safety Analysis Report made in accordance with the provisions of
10 CFR 50.59 shall be reported in accordance with 50.59(b) within one
month of such change.

Operation with Reduced Feedwater Temperature (Section 15.1. SSER 4)

A/.'.A{ m"IQVO an/V‘I'/{ll-"(- §+2N+7\)."JLL¢ - .
' on shall not operate the facility with

reduced feedwater temperature for the purpose of extending the normal
fuel cycle. The facility shall not be operated with a feedwater heating
capacity less than that required to produce a feedwater temperature of
405°F at the rated steady-state conditions unless analyses supporting
such operations are submitted by M }
and approved by the staff. Woneplefort Nwcdecr Shntrion, L
Safety Parameter Display System (SPDS) (Section 18.2. SSERs 3 and 5)
rha operatny [7cans<ca
Prior to startup following the first refueling outage, M
ion shall have operational an SPDS that includes the

revisions described in their letter of November 19, 1985. Before
declaring the SPDS operational, the:ficensee shall complete testing

adequate to ensure that no safety cpncerns exist regarding the operation
of the Nine Mile Point Nuclear Statién, Unit No. 2 SPDS.
Lpadtine

Oy _)
Detailed Control Room Design Rev’iew (Section 18.1. SSERs 5 and 6)

(a) Deleted per Amendment No. 24 (12-18-90)
) ) ) ] 7’11". ?FC',-Qx 1 "j 1-‘4 s o’
(b) Prior to startup following the first refueling outage,Nragara
——Mohawk-Rewer-Cerporation shall provide the results of the

reevaluation of normally lit and nuisance alarms for NRC review in
accordance with its August 21, 1986 letter.

1’/“1 P [(c.’,n ez
(c) Prior to startup following the first refueling outage,gicgavfe &
—Mchawk-RewerCorporation shall complete permanent zonée
banding of meters in accordance with its August 4, 1986 letter.

Additional Condition 1

D ",’a-'vfl' ro
Theflicensee is authorized by Amendment No. 91 to refocate certain
Technical Specification. requirements previously included in Appendix A
to licensee-controlled documents, as described in Table R, Relocated
Specifications and Removal of Details Matrix, attached to the NRC Staff's
safety evaluation dated February 15, 2000, enclosed with the
amendment. Implementation of Amendment No. 91 shall include the
relocation of these requirements 10 the appropriate documents, which
shall be compieted no later than December 31, 2000. The relocations to |
the Updated Safety Analysis Report shall be reflected in updates
completed in accordance with 10 CFR 50.71(e).

Amendment No. &%, 94
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iii) An exemption to Appendix Ato 10 CFR Part 50 exempting the Control Rod Drive
(CRD) hydraulic lines to the reactor recirculation pump seal purge equipment
from General Design Criterion (GDC) 55. The CRD hydraulic lines to the reactor

recirculation pump seal purge equipment use two simple check valves for the
isolation outside containment (one side). (Section 6.2.4, SSER 3)

iv) A schedular exemption to GDC 2, Appendix A to 10 CFR Part 50, until the first
refueling outage, to demonstrate the adequacy of the downcomer design under
the plant faulted condition. This exemption permits additional analysis and/or

modifications, as necessary, o be completed by the end of the first refueling
outage. (Section 6.2.1.7.4, SSER 3)

V) A schedular exemption to GDC 50, Appendix A to 10 CFR Part 50 to allow
#wp@fﬁ*’f'y‘ | censes WWW until start-up following the “mini-outage,”
which is to occur within 12 months of commencing power operation (entering
Operational Condition 1), to install redundant fuses in circuits that use
transformers for redundant penetration protection in accordance with their letter
of August 29, 1986 (NMP2L 0860). (Section 8.4.2, SSER 5)

Vi) A schedular exemption to 10 CER 50.55a(h) for the Neutron Monitoring System
until completion of the first refueling outage to allow Niagara-Motawk Power—
fhae 2 L) [cansee _Cerporatien to provide qualified isolation devices for Class IE/non-1E interfaces

described in P 7 letters of June 23, 1987
(NMP2L 1057) and June 25, 1987 (NMP2L 1058). (Section 7.2.2.10, SSER 6).
e +ha opc.r 2170 /;ccm&a-z,

For the schedular exemptions in iv), v), and vi), above, t

—Gerporatier, in accordance with its letter of October 31, 1986, shall certify that all
systems, components, and modifications have been completed to meet the
requirements of the regulations for which the exemptions have been granted and shall
provide a summary description of actions taken to ensure that the regulations have been
met. This certification and summary shall be provided 10 days prior to the expiration of
each exemption period as described above.

The exemptions set forth in this Section 2.D are authorized by law, will not present an
undue risk to public health and safety, and are consistent with the common defense and
security. These exemptions are hereby granted. The special circumstances regarding
each exemption are identified in the referenced section of the Safety Evaluation Report
and the supplements thereto. The exemptions in ii) through vi) are granted pursuant to
10 CFR 50.12. With these exemptions, the facility will operate to the extent authorized
herein, in conformity with the application, as amended, the provisions of the Act, and the
rules and regulations of the Commission.

A one Mle ot Wnsdeor Statisn, LL—

E. “TTetieenses shall fully implement and maintain in effect all provisions of the
Commission-approved physical security, guard training and qualification, and
safeguards contingency plans, including amendments made pursuant to the provisions
of the Miscellaneous Amendments and Search Requirements revisions to 10 CFR 73.55
(51 FR 27817 and 27822) and to the authority of 10 CFR 50.90 and 10 CFR 50.54(p).
The plans, which contain Safeguards Information protected under 10 CFR 73. 21,
entitled “Nine Mile Point Nuctear Station Physical Security Plan” with revisions submitted
through June 9, 1994; “Nine Mile Point Nuclear Station Guard Training and Qualification
Pian,” with revisions submitted through September 30, 1993: and “Nine Mile Point
Nuclear Station Safeguards Contingency Plan,” with revisions submitted through
October 1, 1992. Changes made in accordance with 10 CFR 73.55 shall be
implemented in accordance with the schedule set forth therein.

Amendment No. 58
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N:ne M|« Ko+ Nedear 5*‘\4".);\/ Les-

Except as otherwise provided in thef Technical Specifications or Environmental
Protection Plan, - ierr shall report any violations of the
requirements contained in Section 2.C of this license in the following manner: initial

notification shall be made within 24 hours to the NRC Operations Center via the
Emergency Notification System, with written followup within 30 days in accordance with

the procedures described in 10 CFR 50.73(b), (c), and (e).

A n & M| Con+ Mu ‘-,{a._u/' Stats 2, (/(-41' ) o
f ion shall implement and maintain in effect all

provisions of the approved fire protection program as described in the Final Safety
Analysis Report for the facility through Amendment No. 27 and as described in
submittals dated March 25, May 7 and 9, June 10 and 25, July 11 and 16, August 19
and 22, September 5, 12, and 23, October 10, 21, and 22, and December 9, 1986, and
April 10 and May 20, 1987, and as approved in the SER dated February 1985 (and
Supplements 1 through 6) subject to the following provision:

A//’/\<_M.‘/-t. ﬂ nt A/M-:u{ms"f‘ 5;/7:,4—;..,./ LLe-
i terr may make changes to the approved fire

protection program without prior approval of the Commission only if those
changes would not adversely affect the ability to achieve and maintain safe
shutdown in the event of a fire.

The licensees shall have and maintain financial protection of such type and in such
amounts as the Commission shall require in accordance with Section 170 of the Atomic

Energy Act of 1954, as amended, to cover public liability claims.

This license is effective as of the date of issuance and shall expire at midnight on
October 31, 2026.

FOR THE NUCLEAR REGULATORY COMMISSION

Original signed by

Thomas E. Murley, Director
Office of Nuclear Reactor Regulation

Enclosures:

1.

Appendix A - Technical

Specifications (NUREG-1253)

2. Appendix B - Environmental

Protection Plan

Date of Issuance: July 2, 1987
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Exhibit 2

Safety Evaluation of Conforming Administrative License
Amendments Associated With the Proposed Transfer of the
NMP 1 & 2 Facilities to Nine Mile Point
Nuclear Station, LLC



Safety Evaluation of Conforming Administrative
License Amendments Associated With the Proposed
Transfer of the NMP 1 & 2 Facilities to Nine Mile
Point Nuclear Station, LLC

A. Proposed Changes
1. Nine Mile Point Unit 1 (NMP 1)

The proposed changes to the NMP 1 license involve (1) the deletion of references to
Niagara Mohawk Power Corporation (NMPC) as owner and operator of NMP 1, and 2)
the authorization of Nine Mile Point Nuclear Station, LLC to possess, use, and operate
NMP 1 under essentially the same conditions and authorization included in the existing
license. The actual wording changes associated with the conforming amendments to the
NMP 1 facility operating license (FOL) and technical specifications (TS) are shown in

Exhibit 1 and are listed below:
The following FOL changes are made:

FOL Page 1, Title — replace “Niagara Mohawk Power Corporation” with “Nine
Mile Point Nuclear Station, LLC” to reflect the change in owner.

FOL Page 1, Item 1.A - replace the phrase “filed by the Niagara Mohawk Power
Corporation” with “originally filed by the Niagara Mohawk Power Corporation as
supplemented by Nine Mile Point Nuclear Station, LLC” to reflect the change in
owner.

FOL Page 2, Item 2 - replace “the Niagara Mohawk Power Corporation” with
“Nine Mile Point Nuclear Station, LLC” to reflect the change in owner and
operator.

FOL Page 2, Item 2.A - replace “the Niagara Mohawk Power Corporation” with
“Nine Mile Point Nuclear Station, LLC” to reflect the change in owner and
operator.

FOL Page 2, Item 2.B - replace “the Niagara Mohawk Power Corporation” with
“Nine Mile Point Nuclear Station, LLC” to reflect the change in owner and
operator.

FOL Page 3, Item 2.C(2) - remove “169” to reflect a new amendment number
pending this request. Also replace “Niagara Mohawk Power Corporation” with
“Nine Mile Point Nuclear Station, LLC” to reflect the change in owner and
operator.
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FOL Page 4, Item 2.D(7) - replace “Niagara Mohawk Power Corporation” with
“Nine Mile Point Nuclear Station, LLC” in two places, to reflect the change in
owner and operator.

The following TS changes are made:

Appendix A Title Page — delete “Niagara Mohawk Power Corporation” to reflect
the change in owner and operator.

Forward - delete “to Niagara Mohawk Power Corporation” to reflect the change
in owner and operator.

Page 6 Definition 1.19 replace “Niagara Mohawk Power Corporation” with “Nine
Mile Point Nuclear Station, LLC” to reflect the change in owner and operator.

Page 7 Definition 1.24 replace “Niagara Mohawk Power Corporation” with “Nine
Mile Point Nuclear Station, LLC” to reflect the change in owner and operator.

Page 7 Definition 1.27 replace “Niagara Mohawk Power Corporation” with “Nine
Mile Point Nuclear Station, LLC” to reflect the change in owner and operator.

Page 98 Bases 3.2.3and 4.2.3 - replace “NMPC” with “the licensee” to reflect the
change in owner and operator.

Page 98 Bases 3.2.3and 4.2.3 - replace “NMPC’s” with “the licensee’s” to reflect
the change in owner and operator.

Page 107 Bases 3.2.6 and 4.2.6 - replace “Niagara Mohawk” with “the licensee”
to reflect the change in owner and operator.

Page 343 Figure 5.1-1 Site Boundaries - replace “Niagara Mohawk Power
Corporation” with “Nine Mile Point Nuclear Station, LLC*” to reflect the change
in owner and operator; delete “Niagara Mohawk Power Corporation” in the
Figure title box; add the footnote “Niagara Mohawk Power Corporation retains
ownership in certain transmission line and switchyard facilities within the
exclusion area boundary. Access and usage are controlled by Nine Mile Point
Nuclear Station, LLC by Agreement,” to provide clarification of site ownership
and control; and reformat the page for editorial purposes.
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The proposed FOL and TS changes are administrative in nature. These changes identify
the new owner and operator of NMP 1. These changes are considered administrative
since the proposed changes ensure an equivalent level of authority and independence
where appropriate. No physical changes will be made and there will be no significant
change in the day-to-day operations of NMP 1. Therefore, this change does not adversely
affect nuclear safety or safe plant operations.

2. Nine Mile Point Unit 2 (NMP 2)

The proposed changes to the NMP 3 license involve (1) the deletion of references to
NMPC as operator, and NMPC, Rochester Gas and Electric Corporation, Central Hudson
Gas & Electric Corporation, and New York State Electric & Gas Corporation as owners
of NMP 2, and (2) the authorization of Nine Mile Point Nuclear Station, LLC to possess,
use, and operate NMP 2 under essentially the same conditions and authorization included
in the existing license. The proposed transfer does not affect the ownership interests of
the Long Island Lighting Company. The actual wording changes associated with the
conforming amendments to the NMP 2 FOL and TS are shown in Exhibit 1 and are listed
below:

The following FOL changes are made:

FOL Page 1, Title - delete “Niagara Mohawk Power Corporation,” “Rochester
Gas and Electric Corporation,” “Central Hudson Gas & Electric Corporation,”
and “New York State Electric & Gas Corporation” and replace with “Nine Mile
Point Nuclear Station, LLC” to reflect the change in owners.

FOL Page 1, Item 1.A — delete the phrase “filed by the Niagara Mohawk Power
Corporation, acting on behalf of itself and as agent for Rochester Gas and Electric
Corporation, Central Hudson Gas & Electric Corporation, New York State
Electric & Gas Corporation, and Long Island Lighting Company (the
licensees)*,” to reflect the change in owners and operator.

FOL Page 1 Footnote (*) - replace “Niagara Mohawk Power Corporation” with
“Nine Mile Point Nuclear Station, LLC” to reflect the change in owner and
operator. Also, replace “the other listed owners” with “Long Island Lighting
Company” to reflect the only other owner. This footnote is moved to page 2 to
correspond to the revised first use of the term “licensees.”

FOL Page 2, Item 1.D — This item is relocated to be completely included on page

1 without modification. The editorial change is made to facilitate movement of
the footnote from page 1 to page 2. '
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FOL Page 2, Item 1.E - replace “Niagara Mohawk Power Corporation” with
“Nine Mile Point Nuclear Station, LLC” to reflect the change in owner and
operator.

FOL Page 2, Item 1.F — replace “The licensees” with “Nine Mile Point Nuclear
Station, LLC and Long Island Lighting Company” to reflect the change in
owners.

FOL Page 2, Item 2 - replace “the Niagara Mohawk Power Corporation” with
“Nine Mile Point Nuclear Station, LLC” and delete “Rochester Gas and Electric
Corporation,” “Central Hudson Gas & Electric Corporation,” and “New York
State Electric & Gas Corporation” to reflect the change in owners and operator.
Add an asterisk “*” after “licensees” to reference the footnote.

FOL Page 2, Item 2.A - replace “Niagara Mohawk Power Corporation” with
“Nine Mile Point Nuclear Station, LLC” and delete “Rochester Gas and Electric
Corporation,” “Central Hudson Gas & Electric Corporation,” and “New York
State Electric & Gas Corporation” to reflect the change in owner and operator.
Also, replace “Niagara Mohawk Power Corporation” in the last sentence with
“Njine Mile Point Nuclear Station — Unit 2" for clarification.

FOL Page 2, Item 2.B(1) - replace “Niagara Mohawk Power Corporation” with
“Nine Mile Point Nuclear Station, LLC” to reflect the change in owner and
operator.

FOL Page 3, Item 2.B(2) - delete “Rochester Gas and Electric Corporation,
Central Hudson Gas & Electric Corporation, New York State Electric & Gas
Corporation, and” to reflect the change in owners.

FOL Page 3, Item 2.B(3), (4), (5), (6) - replace “Niagara Mohawk Power
Corporation” with “Nine Mile Point Nuclear Station, LLC” to reflect the change
in owner and operator.

FOL Page 3, Item 2.C(1) - replace “Niagara Mohawk Power Corporation” with
“Nine Mile Point Nuclear Station, LLC” to reflect the change in owner and
operator.

FOL Page 4, Item 2.C(2) - remove “95” 1o reflect a new amendment number
pending this request. Also replace. “Niagara Mohawk Power Corporation” with
“Nine Mile Point Nuclear Station, LLC” to reflect the change in owner and
operator.

FOL Page 4, Item 2.C (4), (5) - replace “Niagara Mohawk Power Corporation”

with “The operating licensee” to reflect the change in owner and operator in the
context of a historical License condition.
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FOL Page 5, Item 2.C(7) - replace “Niagara Mohawk Power Corporation” with
“Nine Mile Point Nuclear Station, LLC” in two places to reflect the change in
owner and operator.

FOL Page 5, Item 2.C(8) - replace “Niagara Mohawk Power Corporation” with
“the operating licensee” to reflect the change in owner and operator in the context
of a historical License condition. In the second sentence, add the word
“operating” before “licensee” for consistency.

FOL Page 5, Item 2.C(9)(b), (c) - replace “Njagara Mohawk Power Corporation”
with “the operating licensee” to reflect the change in owner and operator in the
context of a historical License condition.

FOL Page 5, Item 2.C(10) - add “operating” to the first sentence to provide
clarification and consistency.

FOL Page 7, Item 2.D(v) - replace “Niagara Mohawk Power Corporation” with
“the operating licensee” to reflect the change in owner and operator in the context
of a historical License condition.

FOL Page 7, Item 2.D(vi) - replace “Niagara Mohawk Power Corporation” with
“the operating licensee” and replace “Niagara Mohawk Power Corporation’s”
with the word “their” to reflect the change in owner and operator in the context of
a historical License condition.

FOL Page 7, Item 2.D - replace “Niagara Mohawk Power Corporation” with “the
operating licensee” to reflect the change in owner and operator in the context of a
historical License condition.

FOL Page 7, Item 2.E - replace “The licensee” with “Nine Mile Point Nuclear
Station, LLC” for consistency with other current license conditions.

FOL Page 8, Item 2.F - replace “Niagara Mohawk Power Corporation” with
“Nine Mile Point Nuclear Station, LLC” to reflect the change in owner and
operator.

FOL Page 8, Item 2.G - replace “Niagara Mohawk Power Corporation” with
“Nine Mile Point Nuclear Station, LLC” in two places, to reflect the change in
owner and operator.

50f7
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The following TS changes are made:

Page 4.0-3 Figure 4.1-1, Site Area and Land Portion of Exclusion Area
Boundaries - replace “Niagara Mohawk Power Corporation” with “Nine Mile
Point Nuclear Station, LLC*”, to reflect the change in owner and operator; add
the footnote “Niagara Mohawk Power Corporation retains ownership in certain
transmission line and switchyard facilities within the exclusion area boundary.
Access and usage are controlled by Nine Mile Point Nuclear Station, LLC by
Agreement,” to provide clarification of site ownership and control.

Title Page, Appendix B - delete “Niagara Mohawk Power Corporation” to reflect
the change in owner and operator. Also, revise facility operating license number
from “NPF-54" to “NPF-69”. License number NPF-54 was issued for fuel
loading and low power testing and was later superceded by NPF-69.

The proposed FOL and TS changes are administrative in nature. These changes identify
a new owner and operator of NMP 2. These changes are considered administrative since
the proposed changes ensure an equivalent level of authority and independence where
appropriate. No physical changes will be made and there will be no significant change in
the day-to-day operations of NMP 2. Therefore, this change does not adversely affect

nuclear safety or safe plant operations.

B. No Significant Hazards Consideration Analysis

Applying the three standards set forth in 10 CFR 50.92, the proposed changes to the
licenses involve no significant hazards consideration as further explained below:

¢y The proposed activity does not involve a significant increase in the
probability or consequences of an accident previously evaluated.

The proposed changes are intended only to reflect a transfer of ownership of the facility,
and as such are administrative in nature. No physical or operational changes to the
facility will result from the proposed changes. The proposed changes do not modify the
design assumptions for the systems or components used to mitigate the consequences of
an accident, and the initial conditions and methodologies used in the accident analyses for
Nine Mile Point Unit 1 and Nine Mile Point Unit 2 remain unchanged. Therefore,
analyses results are not impacted. On this basis, the proposed amendment does not
involve a significant increase in the probability or consequences of an accident previously
evaluated.

2) The proposed activity does not create the possibility of a new or different
kind of accident from any accident previously evaluated.

The proposed changes, which are administrative in nature, do not affect the design or
operation of any system, structure, or component in the plants. The safety functions of
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the related structures, systems, or components are not changed in any manner, nor is the
reliability of any structures, systems, or components reduced. The changes do not affect
the manner by which the facilities are operated, and no new or different type of
equipment is installed due to these changes. Therefore, no new failure modes or potential
accident initiators are introduced. On this basis, the proposed amendment does not create
the possibility of a new or different kind of accident from any previously evaluated.

(3)  The proposed activity does not involve a significant reduction in a margin
of safety.

The proposed changes are administrative in nature and have no impact on the margin of
safety of any technical specification. There is no impact on safety limits or limiting
safety system settings. The changes do not affect any plant safety parameters or set
points. No physical or operational changes to the facilities will result from the proposed
changes. Therefore, the proposed changes do not involve a significant reduction in a
margin of safety.

C. Conclusion

Based on the analysis provided herein, the proposed changes will not increase the
probability or consequences of an accident previously evaluated, create the possibility of
a new or different kind of accident than any previously evaluated, or involve a significant
reduction in a margin of safety. Furthermore, for administrative license amendments
involving direct transfers of ownership or operating authority of a licensee, the NRC has
determined that such transfer actions involve no significant hazards consideration (ref. 10
CFR 2.1315, 63 FR 66721-66735, dated December 3, 1998). Therefore, the proposed
changes meet the requirements of 10 CFR 50.92 (c) and involve no significant hazards
consideration.
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Exhibit 3
NMP 1 ASSET PURCHASE AGREEMENT




Execution Cop:

NINE MILE POINT UNIT 1 NUCLEAR GENERATING FACILITY
ASSET PURCHASE AGREEMENT
BY AND AMONG
NIAGARA MOHAWK POWER CORPORATION, as SELLER
CONSTELLATION ENERGY GROUP, INC.
AND :
CONSTELLATION NUCLEAR, LLC, as BUYER

Dated as of December 11, 2000

DC_LANO!: 124015 vi4
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ASSET PURCHASE AGREEMENT '

ASSET PURCHASE AGREEMENT, dated as of December 11, 2000, by and among
Niagara Mohawk Power Corporation, a New York corporation (“NMPC” or “Seller”), and
Constellation Energy Group, Inc., 2 Maryland corporation (“Parent”) and Constellation Nuclear,
LLC, a Maryland limited liability company and a wholly-owned subsidiary of Parent (“Buver").
Seller and Buyer are referred to individually as a “Party,” and collectively as the “Parties.”

WITNESSETIH

WHEREAS, Seller owns a 100% undivided interest in Nine Mile Point Unit 1 Nuclear
Generating Facility (“NMP-1"), NRC Operating License No. DPR-63, located near Oswego,
New York, and certain facilities and other assets associated therewith and ancillary thereto;

WHEREAS, Buyer desires to purchase and assume, and Seller desires to sell and assign
the Purchased Interests (as defined in Section 2.1 below) and certain associated liabilities, upon
the terms and conditions hereinafter set forth in this Agreement;

WHEREAS, the Parties desire that Parent support the obligations of Buyer hereunder
through the Closing; and

WHEREAS, simultaneously with the execution hereof, Buyer, Seller, New York State
Electric & Gas Corporation, a New York corporation (“NYSEG"), Rochester Gas and Electric
Corporation, a New York corporation (“RG&E”) and Central Hudson Gas & Electric
Corporation, a New York corporation (“CHGEC") and NMPC are entering into an Asset
Purchase Agreement whereby Buyer will purchase the interests of NMPC, NYSEG, RG&E and

CHGEC in the Nine Mile Point Unit 2 Nuclear Generating Facility, NRC Operating License
No. NPF-69 (collectively the “NMP-2 Interests™).

NOW, THEREFORE, in consideration of the mutual covenants, representations,
warranties and agreements hereinafter set forth, and intending to be legally bound hereby, the
Parties agree as follows:

ARTICLE I

DEFINITIONS

1.1. Definitions. As used in this Agreement, the following terms have the meanings
specified in this Section 1.1.

(1) “ABO” hasthe meaning set forth in Section 6.10(h)(A)(D).

(2)  “Additional Co-Tenant Interest Acquisition” has the meaning set forth in
Section 6.4.

(3)  “Affiliate” has the meaning set forth in Rule 12b-2 of the General Rules and
Regulations under the Securities Exchange Act of 1934.
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(4)  “Agreement” means this Asset Purchase Agreement together with the Schedules
and Exhibits hereto, as the same may be from time to time amended.

(5)  “Amount Realized” has the meaning set forth in the applicable subsections of
Section 6.12.

(6) “Ancillary Agreements” means the Assignment and Assumption Agreement, the
Revenue Sharing Agreement, the Easement Agreement, the Interconnection Agreement and the
Power Purchase Agreement, as the same may be amended from time to time.

Q) «ANI” means American Nuclear Insurers.

(8)  “Assignment and Assumption Agreement” means the Assignment and
Assumption Agreement between Seller and Buyer substantially in the form of Exhibit A hereto,
by which Seller, subject to the terms and conditions hereof, shall assign Seller’s interest in and
rights under the Seller’s Agreements, the Non-material Contracts, the Real Property Agreements,
the Transferable Permits, certain intangible assets and other NMP-1 Assets to Buyer and
whereby Buyer shail assume the Assumed Liabilities and Obligations.

9) «Assumed Liabilities and Obligations” has the meaning set forth in Section 2.3.
(10) “Assumptions” has the meaning set forth in Section 6.10(h)(A).

(11) “Atomic ﬁnergy Act” means the Atomic Energy Act of 1954, as amended.

(12) [Intentionally left blank]

(13)  “Benefit Plans™ has the meaning set forth in Section 4.12(a).

(14) “Bill of Sale” means the Bill of Sale, substantially in the form of Exhibit B hereto,
to be delivered at the Closing, with respect to Seller’s interests in the Tangible Personal Property
included in the NMP-1 Assets to be transferred to Buyer at the Closing.

(15) “Bond Counsel” has the meaning set forth in Section 6.8(e)(ii).

(16) “Business Day” shall mean any day other than Saturday, Sunday and any day on
which banking institutions in the State of New York are authorized by law or other governmental
action to close.

(17)  “Buyer” has the meaning set forth in the preamble.
(18) “Buyer Indemnitee™ has the meaning set forth in Section 8.1(b).
(19) “Buyer Material Adverse Effect” has the meaning set forth in Section 5.3(a).

(20) “Buyer’s Required Regulatory Approvals” has the meaning set forth in
Section 5.3(b).
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(21)  “Byproduct Material” means any radioactive material (except Special Nuclear
Material) yielded in, or made radioactive by, exposure to the radiation incident to the process of
producing or utilizing Special Nuclear Material.

(22) “Capital Expenditures” has the meaning set forth in Section 3.3(a)(iii).
(23) “Closing” has the meaning set forth in Section 3.1.

(24) “Closing Adjustment” has the meaning set forth in Section 3.3(b).
(25) “Closing Date” has the meaning set forth in Section 3.1.

(26) “COBRA” means the Consolidated Omnibus Budget Reconciliation Act of 1985,
as amended.

(27) “Code” means the Internal Revenue Code of 1986, as amended.

(28) “Commercially Reasonable Efforts” means efforts which are designed to enable a
Party, directly or indirectly, to satisfy expeditiously a condition to, or otherwise assist in the
consummation of, the transactions contemplated by this Agreement and which do not require the
performing Party to expend any funds or assume liabilities other than expenditures and liabilities

which are customary and reasonable in nature and amount in the context of the transactions
contemplated by this Agreement.

- -—-(29) *“Common Facilities” means collectively the meteorological towers, the
emergency sirens, the emergency off-Site facility, the news center and other facilities used
jointly with the New York Power Authority and necessary to the operation of the NMP-1 Assets,
a partial listing of which is set forth on Schedule 1.1(29).

(30) “Confidentiality Agreement™ means the letter agreement dated May 31, 2000,
among NMPC, NYSEG, RG&E and CHGEC and Buyer.

(31) “Decommission” means to completely retire and remove the Facilities from
service and to restore the Site, as well as any planning and administrative activities incidental
thereto, including but not limited to (a) the dismantlement, decontamination and storage of the
Facilities, in whole or in part, and any reduction or removal, whether before or after termination
of the NRC license for the Facilities, of radioactivity at the Site, (b) all activities necessary for
the retirement, dismantiement and decontamination of the Facilities to comply with all applicable
Nuclear Laws and Environmental Laws, including the applicable requirements of the Atomic
Energy Act and the NRC’s rules, regulations, orders and pronouncements thereunder, the NRC
Operating License for the Facilities and any related decommissioning plan and (c) restoration of
the Site to a condition similar to the original land contouring at the Site, including, but not
limited to, the replacement of locally-indigenous trees, plants, shrubs, and grasses to conform
substantially with the surrounding environs, as appropriate for the intended use of the Site and
the property located thereon, as determined by NMPC. Site restoration shall include, as
appropriate, removal and disposal of components and materials meeting NRC release criteria,
demolition and removal of decontaminated structures to an approximate depth of three feet
below grade, and backfilling of the Site with clean material, grading and landscaping. The

-3-
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parties understand and agree that any form of entombment is not contemplated or permitted
under this definition.

(32) “Decommissioning Funds™ means the Qualified Decommissioning Fund and the
Nonqualified Decommissioning Fund.

(33) “Department of Energy” means the United States Department of Energy and any
successor agency thereto.

(34) “Department of Energy Decommissioning and Decontamination Fees™ means all
fees related to the Department of Energy’s Special Assessment of utilities for the Uranium
Enrichment Decontamination and Decommissioning Funds pursuant to Sections 1801, 1802 and
1803 of the Atomic Energy Act and the Department of Energy’s implementing regulations at 10
CF.R. Part 766, or any similar fees assessed under amended or superseding statutes or
regulations applicable to separative work units purchased from the Department of Energy in
order to decontaminate and decommission the Department of Energy’s gaseous diffusion’
enrichment facilities.

(35) “Department of Justice” means the United States Department of Justice and any
successor agency thereto.

(36) “Direct Claim™ has the meaning set forth in Section 8.2(c).

(37) “Easement Agreement” means the Reciprocal Easement Agreement in the form of
Exhibit C.

(38) “Easements” means, with respect to the NMP-1 Assets, the easements, licenses
and access rights to be granted by the appropriate party by or pursuant to the Interconnection
Agreement, the deeds conveying the Real Property to Buyer or the Easement Agreement,
including, without limitation, easements authorizing access, use, maintenance, construction,
repair, replacement and other activities by the parties thereto.

(39) “Encumbrances” means any mMOrgages, pledges, liens, security interests,
conditional and installment sale agreements, activity and use limitations, conservation
easements, deed restrictions, easements, encumbrances and charges of any kind.

(40) “Energy Reorganization Act” means the Energy Reorganization Act of 1974, as
amended.

(41) “Environment” means all air, surface water, groundwater, or land, including land
surface or subsurface, including all fish, wildlife, biota and all other natural resources.

(42) “Environmental Claim” means any and all written claims alleging potential
liability, administrative or judicial actions, suits, orders, liens, notices alleging potential liability,
notices of violation, investigations which have been disclosed in writing to Seller, complaints,
requests for information relating to the Release or threatened Release of Hazardous Substances,
proceedings, or other written communication, whether criminal or civil, pursuant to or relating to
any applicable Environmental Law by any person (including, but not limited to, any

-4-
DC_LANOL: 124015v14



Governmental Authority, private person and citizens’ group) based upon, alleging, asserting, or
claiming any actual or potential (a) violation of, or liability under any Environmental Law,
(b) violation of any Environmental Permit, or (c) liability for investigatory costs, cleanup costs.
removal costs, remedial costs, response Costs, natural resource damages, property damage,
personal injury, fines, or penalties arising out of, based on, resulting from, or related to the
presence, Release, or threatened Release into the environment of any Hazardous Substances at
any location related to the NMP-1 Assets, including, but not limited to, any off-Site location to
which Hazardous Substances, or materials containing Hazardous Substances, were sent for
handling, storage, treatment, or disposal.

(43) “Environmental Clean-up Site” means any location which is listed or formally
proposed for listing on the National Priorities List, the Comprehensive Environmental Response,
Compensation and Liability Information System, or on any similar state list of sites requiring
investigation or cleanup, or which is the subject of any action, suit, proceeding, or investigation
which has been disclosed in writing to any Seller for any alleged violation of any Environmental
Law. ’

(44) “Environmental Condition” means the presence or Release to the environment,
whether at the Site or at an off-Site location, of Hazardous Substances, including any migration
of those Hazardous Substances through air, soil or groundwater to or from the Site or any off-
Site location regardless of when such presence or Release occurred or is discovered.

(45) “Environmental Laws” means all federal, state and local, civil and criminal laws,
regulations, rules, ordinances, codes, decrees, judgments, directives, or judicial or administrative
orders regarding pollution or protection of the Environment, natural Tésources or human health or
the Occupational Safety and Health Act (as it relates to Hazardous Substances), including,
without limitation, laws regarding Releases or threatened Releases of Hazardous Substances
(including, without limitation, Releases to ambient air, surface water, groundwater, land, surface
and subsurface strata) or otherwise relating to the manufacture, processing, distribution, use,
treatment, storage, Release, transport, disposal or handling of Hazardous Substances.
«Environmental Laws” include, without limitation, the Comprehensive Environmental Response,
Compensation and Liability Act (42 US.C. §§ 9601 et seq.), the Hazardous Materials
Transportation Act (49 U.S.C. §§ 1801 et seq.), the Resource Conservation and Recovery Act
(42 U.S.C. §§ 6901 et seq.), the Federal Water Pollution Control Act (33 U.S.C. §§ 1251 et seq.),
the Clean Air Act (42 U.S.C. §§ 7401 et seq.), the Toxic Substances Control Act (15 US.C.
§§ 2601 et seq.), the Oil Pollution Act (33 U.S.C. §§ 2701 et seq.), the Emergency Planning and
Community Right-to-Know Act (42 US.C. §§11001 et seq.), the Occupational Safety and
Health Act (29 U.S.C. §§ 651 et seq.) as it relates to Hazardous Substances, Articles 17, 19, 24,
27 (Titles 9, 11 and 13), 29, 37 and 40 of the New York Environmental Conservation Law and
all other state laws analogous to any of the above. Notwithstanding the foregoing,
Environmental Laws do not include Nuclear Laws.

(46) “Environmental Permit” means any federal, state or local permits, licenses,
approvals, consents or authorizations required by any Governmental Authority under or in
connection with any Environmental Law.

DC_LANOL: 124015v14



(47) “ERISA” means the Employee Retirement Income Security Act of 1974, as
amended.

(48) “ERISA Affiliate” has the meaning set forth in Section 2.4(k).

(49) “ERISA Affiliate Plans” has the meaning set forth in Section 2.4(k).

(50) “Estimated Adj ustment” has the meaning set forth in Section 3.3(b).

(51) “Estixﬁated Closing Statement” has the meaning set forth in Section 3.3(b).
(52) “Exchange Act” means the Securities Exchange Act of 1934, as amended.
(53) “Excluded Assets” has the meaning set forth in Section 2.2.

(54) “Excluded Liabilities” has the meaning set forth in Section 2.4.

(55) “Exempt Wholesale Generator” means an exempt wholesale generator as defined
in Section 32 of the Holding Company Act and the regulations issued thereunder.

(56) “Facilities” means the plant, facilities, equipment, supplies and improvements in
which Seller has an undivided ownership interest and are included in the NMP-1 Assets.

(57) “Eederal Power Act” means the Federal Power Act, as amended.

(58) “FEederal Trade Commission” means the United States Federal Trade Comfnission .
or any successor agency thereto. '

(59) “FERC” means the United States Federal Energy Regulatory Commission or any
successor agency thereto.

(60) “Final Safety Analysis Report” or “ESAR” means the report, as updated, that is
required to be maintained for NMP-1 in accordance with the requirements of 10 C.F.R.

§ 50.71(e).

(61)  “Fuel Contracts” has the meaning set forth in Section 4.15(a).

(62) “Fuel Market Value™ for any date, and on a per KgU basis, means an amount,
equal to (i) (a) the current restricted spot market prices for natural UF6 and enrichment services
(SWU) (determined as an average of the most recently published Trade Tech and Ux prices),
plus (b) $260 (which represents the fabrication component), plus (c) a design and analysis cost
factor (500,000 per reload divided by the number of KgUs in the reload), plus (d) the sum of
items (a), (b), and (c) multiplied by 0.02 (the advanced funds for construction rate), multiplied by
(ii) a fraction, the numerator of which is the energy produced to date by the reload of which such
KgU was a part and the denominator of which is the total estimated energy capability of such
reload.
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(63) “Good Utility Practices” means any of the practices, methods and activities
approved by a significant portion of the electric utility industry as good practices applicable to
nuclear generating facilities of similar design, size and capacity or any of the practices, methods
or activities which, in the exercise of reasonable judgment by a prudent nuclear operator in light
of the facts known at the time the decision was made, could have been expected to accomplish
the desired result at a reasonable cost consistent with good business practices, reliability, safety,
expedition .and applicable law. Good Utility Practices are not intended to be limited to the
optimal practices, methods or acts to the exclusion of all others, but rather to be- practices,
methods or acts generally accepted in the electric utility industry.

(64) “Governmental Authority” means any federal, state, local or other governmental,

regulatory or administrative agency, taxing authority, commission, department, board, or other
governmental subdivision, court, tribunal, arbitrating body or other governmental authority.

(65) “Hazardous Substances” means (a) any chemicals, materials or substances defined
as or included in the definition of “hazardous substances,” “hazardous wastes,” “hazardous-
materials,” “hazardous constituents,” “restricted hazardous materials,” “extremely hazardous
substances,” “toxic substances,” “contaminants,” “pollutants,” “toxic pollutants™ or words of
similar meaning and regulatory effect under any applicable Environmental Law; and (b) any
other chemical, material or substance, exposure to which is prohibited, limited or regulated by
any applicable Environmental Law; excluding, however, any Nuclear Material to the extent
regulated under any Nuclear Laws.

(66) “High Level Waste” means (1) irradiated nuclear reactor fuel, (2) liquid wastes
resulting from the operation of the first cycle solvent extraction system, or its equivalent, and the
concentrated wastes from subsequent extraction cycles, or their equivalent, in a facility for
reprocessing irradiated reactor fuel, (3) solids into which such liquid wastes have been converted -
and (4) such other waste material containing radioactive nuclides in concentrations or quantities
that exceed Nuclear Regulatory Commission requirements for classification as Low Level Waste
(as defined herein).

(67) “High Level Waste Repository” means a facility which is designed, constructed
and operated by or on behalf of the Department of Energy for the storage and disposal of Spent
Nuclear Fuel and other High Level Waste in accordance with the requirements set forth in the
Nuclear Waste Policy Act.

(68) “Holding Company Act” means the Public Utility Holding Company Act of 1935,
as amended.

(69) “HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as
amended.

(70) “IBEW” means Local 97 of the International Brotherhood of Electrical Workers.
(71) “IBEW_Collective Bargaining Agreement” means the Collective Bargaining
Agreement between NMPC and the IBEW, which is described in Schedule 4.11, as well as the
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other memoranda of understanding and other documents which are incorporated into, and made
part of, the IBEW Collective Bargaining Agreement by reference.

(72) “Income Tax” means any federal, state, local or foreign Tax (a) based upon,
measured by or calculated with respect to net income, profits or receipts (including, without
limitation, capital gains Taxes and minimum Taxes) or (b)based upon, measured by or
calculated with respect to multiple bases (including, without limitation, corporate franchise
taxes) if one or more of the bases on which such Tax may be based, measured by or calculated
with respect to, is described in clause (a), in each case together with any interest, penalties, or
additions to such Tax.

(73) “Indemnifiable Loss” has the meaning set forth in Section 8.1(a).

F Y

(74)  “Indemnifving Party” has the meaning set forth in Section 8.1(c).
(75) “Indemnitee” means cither a Seller Indemnitee or a Buyer Indemnitee.

(76) “Independent Accounting Firm” means such independent accounting firm of
national reputation as is mutually appointed by Seller and Buyer.

(77) “Inspection™ means all tests, reviews, examinations, inspections, investigations,

verifications, samplings and similar activities conducted by Buyer or its agents or
Representatives with respect to the NMP-1 Assets prior to the Closing.

(78) “Intellectual Property” means all patents and patent rights, trademarks and
trademark rights, inventions, copyrights and copyright rights owned or licensed by Seller and
necessary for the operation and maintenance of the NMP-1 Assets, and all pending applications
for registrations of patents, trademarks, and copyrights, as set forth in Schedule 2.1(j).

(79) “Interconnection Agreement” means the Interconnection Agreement in the form
of Exhibit E hereto, under which NMP-1 will be provided after the Closing Date with
interconnection services consistent with NRC requirements relating to offsite power availability
and grid reliability and access to NMPC’s transmission facilities for the transmission of power

from NMP-1.

(80) “Interconnection Facilities” has the meaning set forth in the Interconnection
Agreement.

(81) “Inventories” means nuclear fuel or alternative fuel inventories, materials, spare
parts, consumable supplies and chemical and gas inventories relating to the operation of the
Facilities located at, or in transit to, the Facilities.

(82) “IRS” means the United States Internal Revenue Service or any successor agency
thereto.

(83) “Knowledge” means the actual knowledge of the corporate officers of the
specified Person charged with responsibility for the particular function of the specified Person
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after reasonable inquiry by such officers of the persons whose titles are listed on Schedule
1.1(83) hereto.

(84) “Loss” means any and all damages, fines, fees, penalties, deficiencies, losses and
expenses (including without limitation all Remediation costs, fees of attorneys, accountants and
other experts, or other expenses of litigation or proceedings or of any claim, default or
assessment).

(85) “Low Level Waste” means radioactive material that: (1) is neither High Level
Waste (as defined herein), nor byproduct material (as defined in Section 11e.(2) of the Atomic
Energy Act of 1954 (42 U.S.C. 2014(e)(2)); and (2) the Nuclear Regulatory Commission,
consistent with existing law and in accordance with paragraph (1), classifies as low-level
radioactive waste.

(86) “Material Adverse Effect” means any change (or changes taken together) in, or
effect on, the NMP-1 Assets (including the operations or condition (financial or otherwisey
thereof) that is materially adverse to the value of the Purchased Interests and the value of the
NMP-2 Interests, taken as a whole, other than any change (or changes taken together) generally
affecting the international, national, regional or local electric industry as a whole, or the nuclear
power industry as a whole, including changes in local wholesale or retail markets for electric
power or nuclear fuel, national, regional or local electric transmission systems or operations
thereof, and any change or effect resulting from action or inaction by a Governmental Authority
with respect to an independent system operator or retail access in New York, but in any such
case not affecting the Purchased Interests, the Parties or the NMP-2 Interests in any manner or

degree significantly different than the industry as a whole.

(87) “Mortgage Indentures™ means the mortgage trust indenture originally granted by
Central New York Power Corporation to The Marine Midland Trust Company of New York, as
trustee, dated as of October 1, 1937, as supplemented and amended.

(88) *“Natjonal Labor Relations Board” means the United States National Labor
Relations Board or any successor agency thereto. '

(89) “NEIL” means Nuclear Electric Insurance Limited.

(90) “Net Cash Value” means the fair market value of the assets of Seller’s Qualified
Decommissioning Fund reduced by twenty percent (20%) of the excess of the fair market value
of such assets over their Tax Basis.

(91) “NMP-1" has the meaning set forth in the recitals.
(92) “NMP-1 Assets™ has the meaning set forth in Section 2.1.

(93) “NMP-2” means Nine Mile Point Unit 2 Nuclear Generating Facility located near
Oswego, New York and identified in NRC Operating License No. NPF-69.
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(94) “NMP-2 Asset Purchase Agreement” means the Asset Purchase Agreement, dated
as of the date hereof between Buyer, NMPC, NYSEG, RG&E and CHGEC, relating to the sale

of certain interests in NMP-2.
(95) “NMP-2 Interests” has the meaning set forth in the recitals.
(96) “NMPC” has the meaning set forth in the preamble.
(97) “NMPC Retiree Coverages” has the meaning set forth in Section 6.10(m).
(98) “NMPC’s Defined Benefit Plan” has the meaning set forth in Section 6.10(h).
(99) [Intentionally left blank]
(100) “NMPC Savings Plan” has the meaning set forth in Section 6.10(g).
(101) [Intentionally left blank]

(102) “Non-material Contracts” means those contracts, agreements, personal property
leases or other commitments incidental to the operation or maintenance of the NMP-1 Assets that
have been entered into by NMPC in the ordinary course of business prior to the Closing which
either (i) are terminable, without penalty or any other termination related liability, upon notice of
90 days or less by NMPC or (ii) require the payment or delivery of goods or services with a

value of less than $50,000 per annum 1n the case of any individual contract or commitment.

(103) “Nonqualified Decommissioning Funds” means the external trust fund that does
not meet the requirements of Code Section 468A and Treas. Reg. § 1.468A-5, maintained by
NMPC with respect to the Facilities prior to the Closing pursuant to the NMPC
Decommissioning Trust Agreement and maintained by the Trustee after the Closing pursuant to
the Post-Closing Decommissioning Trust Agreement to the extent assets are transferred to such
trust pursuant to Section 6.12.

(104) “Nongqualified Target” means (a) if the Closing Date occurs on or before July 1,
2001, $76.8 million, and (b) if the Closing Date occurs after July 1, 2001, an amount in dollars
equal to (x) $76.8 million plus (y) $76.8 million times 0.000175 times the actual number of days
that have elapsed since July 1, 2001.

(105) “Non-Union Employee™ means any employee of NMPC employed as of the
Closing Date who is employed at, or whose work responsibilities involve principally the
operation of, the NMP-1 Assets and is not covered by the IBEW Collective Bargaining
Agreement. For purposes of Sections 2.4 and 6.10(k), the term Non-Union Employee also
includes any independent contractor who is self employed, who provides direct services to
NMPC as of the Closing Date who provides services at, or whose work responsibilities involve
principally the operation of, the NMP-1 Assets.

(106) [Intentionally left blank]
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(107) “NRC” means the United States Nuclear Regulatory Commission and any
successor agency thereto.

(108) “Nuclear Insurance Policies” means all insurance policies carried by or for the
benefit of Seller with respect to the ownership, operation or maintenance of the Facilities,
including all liability, property damage and business interruption policies in respect thereof.
Without limiting the generality of the foregoing, the term “Nuclear Insurance Policies™ includes
all policies issued or administered by ANI or NEIL.

(109) “Nuclear Laws” means all Federal, state, local, provincial, foreign and
international civil and criminal laws, regulations, rules, ordinances, codes, decrees, judgments,
directives, or judicial or administrative orders relating to the regulation of nuclear power plants,
Source Material, Byproduct Material and Special Nuclear Materials; the regulation of Low Level
Waste and High Level Waste; the transportation and storage of Nuclear Materials; the regulation
of Safeguards Information; the regulation of nuclear fuel; the enrichment of uranium; the
disposal and storage of High Level Waste and Spent Nuclear Fuel; contracts for and payments
into the Nuclear Waste Fund; and as applicable, the antitrust laws and the Federal Trade
Commission Act to specified activities or proposed activities of certain licensees of commercial
nuclear reactors, but shall not include Environmental Laws. “Nuclear Laws” include the Atomic
Energy Act of 1954, as amended (42 U.S.C. § 2011 et seq.), the Price-Anderson Act (§ 170 of
the Atomic Energy Act of 1954, as amended); the Energy Reorganization Act of 1974 (42 U.S.C.
§ 5801 et seq.); Convention on the Physical Protection of Nuclear Material Implementation Act
of 1982 (Public Law 97 - 351; 96 Stat. 1663); the Foreign Assistance Act of 1961 (22 U.S.C.
§ 2429 et seq.); the Nuclear Non-Proliferation Act of 1978 (22 U.S.C. § 3201); the Low-Level
Radioactive Waste Policy Act (42 U.S.C. § 2021b et seq.); the Nuclear Waste Policy Act (42
U.S.C. § 10101 er seq. as amended); the Low-Level Radioactive Waste Policy Amendments Act
of 1985 (42 U.S.C. § 2021d, 471); and the Energy Policy Act of 1992 (4 U.S.C. § 13201 et seq.);
and any state or local laws analogous to the foregoing.

(110) “Nuclear Material” means Source Material, Special Nuclear Material, Low Level
Waste, High Level Waste, Byproduct Material and Spent Nuclear Fuel.

(111) “Nuclear Waste Fund” means the fund established by the Department of Energy
under the Nuclear Waste Policy Act in which the Spent Nuclear Fuel Fees to be used for the
design, construction and operation of a High Level Waste Repository and other activities related
to the storage and disposal of Spent Nuclear Fuel and/or High Level Waste are deposited.

(112) “Nuclear Waste Policy Act” means the Nuclear Waste Policy Act of 1982, as
amended.

(113) “NYDEC” means the New York State Department of Environmental
Conservation and any successor agency thereto.

(114) “NYPSC” means the Public Service Commission of the State of New York and
any successor agency thereto.

(115) “Observers” has the meaning set forth in Section 6.1(c).
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(116) “Party” (and the corresponding term “Parties”) has the meaning set forth in the
preamble. ‘

(117) “PBGC” means the Pension Benefit Guaranty Corporation established by ERISA.
(118) “PBO” has the meaning set forth in Section 6.10(h)(A).

(119) “PC Bondholders™ has the meaning set forth in Section 6.8(e)(i}(B).

(120) *“Permits” has the meaning set forth in Section 4.17(a).

(121) “Permitted Encumbrances™ means: (i) the Easements; (ii) those exceptions to title
1o the NMP-1 Assets listed in Schedule 4.7(a) with respect to Real Property; (iii) with respect to
any date before the Closing Date, Encumbrances created by the Mortgage Indenture;
(iv) statutory liens for Taxes or other governmental charges or assessments not yet due or
delinquent or the validity of which are being contested in good faith by appropriate proceedings
provided that the aggregate amount being so contested does not exceed $100,000;
(v) mechanics’, materialmen’s, carriers’, workers’, repairers’ and other similar liens arising or
incurred in the ordinary course of business relating to obligations as to which there is no default
on the part of Seller or the validity of which are being contested in good faith, and which do not,
individually or in the aggregate, exceed $100,000; (vi) zoning, entitlement, conservation
restriction and other land use and environmental regulations imposed by Governmental
Authorities which do not materially, individually or in the aggregate, detract from the value of
the Purchased Interests in the NMP-1 Assets as such assets are currently used or interfere with
the present use or operation of the NMP-1 Assets and neither secure indebtedness, nor,
individually or in the aggregate, result in 2 Material Adverse Effect; (vii) the covenants and
restrictions set forth in Section 6.8(e); and (viii) such other liens, imperfections in or failures of
title, easements, leases, licenses, restrictions, activity and use limitations, conservation
easements, encumbrances and encroachments, as do not, individually or in the aggregate,
materially detract from the value of the Purchased Interests in the NMP-1 Assets as such assets
are currently used or materially interfere with the present use or operation of the NMP-1 Assets
and neither secure indebtedness, nor, individually or in the aggregate, result in a Material
Adverse Effect.

(122) “Person” means any individual, partnership, limited liability company, joint
venture, corporation, trust, unincorporated organization, association, or governmental entity or
any department or agency thereof.

(123) “Pollution Control Bonds™ has the meaning set forth in Section 2.4(m).

(124) *“Pollution Control Facilities™ has the meaning set forth in Section 6.8(e)(i)(A).

(125) “Post-Closing Adjustment”™ has the meaning set forth in Section 3.3(c).

(126) “Post-Closing Decommissioning Trust Agreement” means the decommissioning
trust agreement between Buyer and the Trustee pursuant to which any assets of any of the
Decommissioning Funds to be transferred by Seller at Closing pursuant to Section 6.12 hereof
will be held in trust.
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(127) “Post-Closing Statement” has the meaning set forth in Section 3.3(¢).

(128) “Power Purchase Agreement” means the Power Purchase Agreement between
NMPC, on the one hand, and Buyer, on the other hand, in the form of Exhibit H hereto.

(129) “Price-Anderson Act” means Section 170 of the Atomic Energy Act and related
provisions of Section 11 of the Atomic Energy Act.

(130) “Proposed Post-Closing Adjustment” has the meaning set forth in Section 3.3(c).

R4

(131) “Propretary Information” has the meaning as set forth in the Confidentiality
Agreement.

(132) “Purchased Interests” has the meaning set forth in Section 2.1.

A e e e e et

(133) “Purchase Price” means, on any date, the amount set forth opposite such date on
Schedule 3.2. '

(134) “Qualified Decommissioning Funds” means the external trust fund that meets the
requirements of Code Section 468A and Treas. Reg. § 1.468A-5, maintained by Seller with
respect to the Facilities prior to Closing pursuant to Seller’s Decommissioning Trust Agreements
and maintained by Buyer after the Closing pursuant to the Post-Closing Decommissioning Trust
Agreements to the extent assets are transferred to such fund by Seller pursuant to Section 6.12.

(135) “Qualified Target” means (a) if the Closing Date occurs on or before July 1, 2001,
$189.2 million, and (b) if the Closing Date occurs after July 1, 2001 an amount in dollars equal
to (x) $189.2 million plus (y) $189.2 times 0.000140 times the actual number of days that have
elapsed since July 1, 2001.

(136) *Real Property” has the meaning set forth in Section 2.1(a).
(137) “Real Property Agreements” has the meaning set forth in Section 4.8.

(138) “Release™ means any spilling, leaking, pumping, pouring, emitting, emptying,
discharging, injecting, escaping, leaching, dumping, or disposing of a Hazardous Substance into
the Environment.

(139) “Remediation” means action of any kind required by Environmental Law to
address a Release, the threat of a Release or the presence of Hazardous Substances at the Site or
an off-Site location including, without limitation, any or all of the following activities to the
extent they relate to or arise from the presence of a Hazardous Substance at the Site or an off-Site
location: (a) monitoring, investigation, assessment, treatment, cleanup, containment, removal,
mitigation, response or restoration work, (b) obtaining any permits, consents, approvals or
authorizations of any Governmental Authority necessary to conduct any such activity;
(c) preparing and implementing any plans or studies for any such activity; (d) obtaining a written
notice from a Governmental Authority with jurisdiction over the Site or an off-Site location
under Environmental Laws that no material additionai work is required by such Governmental
Authority; (e) the implementation, application, installation, operation or maintenance of remedial
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action on the Site or an off-Site location, remedial technologies applied to the surface or
subsurface soils, excavation and off-Site treatment or disposal of soils, systems for long term
treatment of surface water or ground water, engineering controls or institutional controls; and
(f) any other activities required under Environmental Laws to address the presence or Release of
Hazardous Substances at the Site or an off-Site location.

(140) “Replacement Defined Benefit Plan” has the meaning set forth in Section 6.10(h).
(141) “Replacement Retiree Coverages” has the meaning set forth in Section 6.10(m).
(142) “Replacement Welfare Plans™ has the meaning set forth in Section 6.10(e).

(143) “Representatives” of a Party means the Party and its Affiliates and their directors,
officers, employees, agents, partners, advisors (including, without limitation, accountants.
counsel, environmental consultants, financial advisors and other authorized representatives) and
parents and other controlling persons.

(144) “Revenue Sharing Adjustment” means the adjustment to the Purchase Price
calculated and paid in accordance with the Revenue Sharing Agreement.

(145) “Revenue Sharing Agreement” means the agreement between NMPC, on the one
hand, and Buyer, on the other hand, in the form of Exhibit E hereto.

(146) “Safeguards Information” means information not otherwise classified as national
security information or restricted data under NRC’s regulations which specifically identifies an
NRC licensee’s detailed (1) security measures for the physical protection of Special Nuclear -
Material, or (2) security measures for the physical protection and location of certain plant
equipment vital to the safety of production or utilization facilities.

(147) “SEC” means the United States Securities and Exchange Commission and any
successor agency thereto.

(148) [Intentionally left blank]

(149) “Securities Act” means the Securities Act of 1933, as amended.

(150) “Seller” has the meaning set forth in the preamble.

(151) *“Seller’s Agreements” means those contracts, agreements, licenses and leases

relating to the ownership, operation and maintenance of the NMP-1 Assets that are being
assigned to Buyer, as more particularly described on Schedule 4.15(a)(i), and the Fuel Contracts.

(152) «Geller's Decommissioning Trust Agreement” means the decommissioning trust
agreement dated March 13, 1990, between Mellon Bank N.A. and NMPC.

(153) “Seller Indemnitee™ has the meaning set forth in Section 8.1(a).
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(154) “Seller’s Required Reculatory Approvals” has the meaning set forth in
Section 4.3(b).

(155) “Site” means the parcels of land included in the Real Property. Any reference to
the Site shall include, by definition, the surface and subsurface elements, including the soils and
groundwater present at the Site, and any reference to items “at the Site” shall include all items
“at, on, in, UpoN, OVEr, across, under and within” the Site.

(156) *‘Source Material” means: (1) uranium or thorium; or any combination thereof, in
any physical or chemical form, or (2) ores which contain by weight one-twentieth of one percent
(0.05%) or more of (i) uranium, (ii) thorium, or (iii) any combination thereof. Source Material
does not include Special Nuclear Material.

(157) “Special Nuclear Materjal” means plutonium, uranium-233, uranium enriched in
the isotope-233 or in the isotope-235, and any other material that the’ NRC determines to be
“Special Nuclear Material.” Special Nuclear Material also refers to any material artificially-
enriched by any of the above-listed materials or isotopes.

(158) “Spent Nuclear Fuel” means fuel that has been withdrawn from a nuclear reactor
following irradiation, and has not been chemically separated into its constituent elements by
reprocessing. Spent Nuclear Fuel includes the Special Nuclear Material, Byproduct Material,
Source Material, and other radioactive materials associated with nuclear fuel assemblies.

(159) “Spent Nuclear Fuel Fees” means those fees assessed on electricity generated at
NMP-1 and sold pursuant to the Standard Contract for Disposal of Spent Nuclear Fuel and/or
High Level Waste, as provided in Section 302 of the Nuclear Waste Policy Act and 10 C.F.R.
Part 961, as the same may be amended from time to time.

(160) *“Subsidiary” when used in reference to any Person means any entity of which
outstanding securities having ordinary voting power to elect a majority of the Board of Directors
or other Persons performing similar functions of such entity, are owned directly or indirectly, by
such Person.

(161) “Tangible Personal Property™ has the meaning set forth in Section 2.1(c).

(162) “Tax Basis” means the adjusted tax basis determined for federal income tax
purposes under Code Section 1011(a).

(163) “Tax” or “Taxes” means, all taxes, charges, fees, levies, penalties or other
assessments imposed by any federal, state or local or foreign taxing authority, including, but not
limited to, income, excise, real or personal property, sales, transfer, franchise, payroll,
withholding, social security, gross receipts, license, stamp, occupation, employment or other
taxes, including any interest, penalties or additions attributable thereto.

(164) “Tax Return” means any return, report, information return, declaration, claim for
refund or other document (including any schedule or related or supporting information) required
to be supplied to any taxing authority with respect to Taxes including amendments thereto.
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(165) [Intentionally left blank]

(166) “Termination Date” has the meaning set forth in Section 9.1(b).
(167) *“Third Party Claim” has the meaning set forth in Section 8.2(a).
(168) “Total Compensation” has the meaning set forth in Section 6.10(d).
(169) [Intentionally left blank]

(170) “Transferable Permits” means those Permits and Environmental Permits identified
in Schedule 1.1(170), which may be transferred to Buyer without a filing with, notice to, consent
or approval of any Governmental Authority.

"

(171) “Transferred Employee Records” means all records related to Transferred
Employees, including but not limited to the following information: (i) skill and development
training, (ii) seniority histories, (iii) salary and benefit information, (iv) Occupational, Safety and
Health Administration reports, (V) active medical restriction forms, (vi) fitness for duty, and
(vii) disciplinary actions.

(172) “Transferred Employees” has the meaning set forth in Section 6,10(c).
(173) “Transferred Non-Union Emplovees” has the meaning set forth in Section 6.10(c).
- (174)—*Transferred Union Employees™ has the meaning set forth in Section 6.10(c).

(175) “Transition Committee” has the meaning set forth in Section 6.1(b). |

(176) “Transmission Assets” has the meaning set forth in Section 2.2(a).

(177) “Trustee” means with respect to Seller prior to the Closing the trustee of the
Decommissioning Funds appointed by Seller pursuant to Seller’s Decommissioning Trust
Agreement and after the Closing to the extent any assets of the Decommissioning Funds are
transferred by Seller pursuant to Section 6.12 the trustees appointed pursuant to the Post-Closing
Decommissioning Trust Agreement.

(178) “Union Employees™ means any employee of NMPC employed as of the Closing
Date who is employed at, or whose work responsibilities involve principally the operation of
NMP-1 Assets and is covered by the IBEW Collective Bargaining Agreement.

(179) “USEPA” means the United States Environmental Protection Agency and any
successor agency thereto.

(180) “WARN Act” means the Federal Worker Adjustment Retaining and Notification
Act of 1988, as amended.

1.2. Certain Interpretive Matters. In this Agreement, unless the context otherwise
requires, the singular shall include the plural, the masculine shall include the feminine and
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neuter, and vice versa. The term “includes” or “including” shall mean “including without
limitation.” References to a Section, Article, Exhibit or Schedule shall mean a Section. Article,
Exhibit or Schedule of this Agreement, and reference to a given agreement or instrument shall be
a reference to that agreement or instrument as modified, amended, supplemented and restated
through the date as of which such reference is made.

ARTICLE 11
PURCHASE AND SALE

2.1. Transfer of Assets. Upon the terms and subject to the satisfaction of the
conditions contained in this Agreement, at the Closing, Seller will sell, assign, convey, transfer
and deliver to Buyer, and Buyer will purchase, assume and acquire from Seller, free and clear of
all Encumbrances (except for Permitted Encumbrances), all of Seller’s right, title and interest
(collectively, the «purchased Interests™) as the owner of NMP-1 but, not as the joint owner of
NMP-2 or the owner of NMPC’s other operations, in and to the following assets wherever
located {the “NMP-1_Assets”): (i) all of the assets constituting, or necessary in the ordinary
course of business to operate NMP-1 (but excluding such assets not essential to the operation of
NMP-1 that are used predominantly elsewhere in the operation of Seller’s business), including,
without limitation, those assets identified in Schedule 2.1(j) and Schedule 4.13(b), (ii) those
assets used jointly in the operation of the Facilities and NMP-2 and (iii) those assets described
below (but excluding the Excluded Assets):

(a)  Except as otherwise constituting part of the Excluded Assets, the land
described on Schedule 4.13(a) (which land comprises the Site) together with all buildings,
facilities and other improvements thereon including the Facilities (but excluding any personal
property thereon) and all appurtenances thereto, including, without limitation, all related rights of
ingress and egress (collectively, the “Real Property™);

(b) All Nuclear Materials at the Site and the Inventones;

(c) All machinery, mobile or otherwise, equipment (including computer
hardware and software and communications equipment), vehicles, tools, spare parts, fixtures,
furniture and furnishings and other personal property relating to or used in the ordinary course of
business to operate the Facilities, including, without limitation, the items of personal property
included in Schedule 4.13(b), other than property used primarily as part of the Transmission
Assets or otherwise constituting part of the Excluded Assets (collectively, “Tangible Personal

Property™),

(d)  Subject to the provisions of Section 6.4(d), all Seller’s Agreements and the
Non-material Contracts;

(¢)  All Real Property Agreements;
® All Transferable Permits;
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(g)  All books, operating records, operating, safety and maintenance manuals.
inspection reports, engineering design plans, documents, blueprints and as built plans,
specifications, procedures and similar items of Seller, wherever located, relating to the Facilities
and the other NMP-1 Assets (subject to the right of Seller to retain copies of same for its use)
other than general ledger accounting records;

(h)  All unexpired, transferable warranties and guarantees from third parties
with respect to any item of Real Property or personal property constituting part of the NMP-1

Assets;
(i) The name “Nine Mile Point Unit 17,

)] A non-assignable (except to Affiliates), royalty-free, non-exclusive license
to the Intellectual Property described on Schedule 2.10)

(k) The substation equipmer{t, if any, designated in the Interconnection
Agreement as being transferred to Buyer;

§)) The assets comprising the Decommissioning Funds together with all
related tax accounting and other records, including all records necessary to determine the Tax
Basis of each asset in the Decommissioning Funds;

(m) " All Nuclear Insurance Policies, including all rights to collect premium
refunds made after the Closing Date pursuant to the ANI nuclear industry credit rating plan
(othet than refunds that relate to premiums paid prior to the Closing Date);'

(n) Subject to the receipt of approval from the Wireless Bureau of the Federal
Communications Commission, certain radio licenses;

(o) Subject to satisfaction of Buyer’s indemnification obligations under
Section 8.1(a), the right to proceeds from insurance policies for coverage of Assumed Liabilities
and Obligations;

(p) Subject to satisfaction of Buyer’s indemnification obligations under
Section 8.1(a), the rights of Seller in and to any causes of action, claims and defenses against
third parties (including indemnification and contribution) relating to any Assumed Liabilities and
Obligations (including, but not limited to, any cause of action or claim against DOE relating to
DOE’s failure to accept or any delay in acceptance of Spent Nuclear Fuel pursuant to the
Standard Contract for Disposal of Spent Nuclear Fuel and/or High Level Waste);

()} The Common Facilities; and

(r) Any rights of Seller with respect to prior assessments of licensees of
operating nuclear power plants to support disposal facility development activities by the
New York State Department of Environmental Conservation and Health, and the former
Commission for Siting Low-Level Radioactive Waste Disposal Facilities, which ceased
operation in August 1995.
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22.  Excluded Assets. Notwithstanding anything to the contrary in this Agreement,
nothing in this Agreement shall be construed as conferring on Buyer, and Buyer is not acquiring,
any right, title or interest in or to the following specific assets which are associated with the
NMP-1 Assets, but which are hereby specifically excluded from the sale and the definition of
NMP-1 Assets herein (the “Excluded Assets™):

() Except as expressly identified in Schedule 4.13(b) or the Interconnection
Agreement, the electrical transmission or distribution facilities (as opposed to generation
facilities) of Seller or any of its Affiliates located at the Site or forming part of the Facilities
(whether or not regarded as a “transmission” or “generation” asset for regulatory or accounting
purposes), including all switchyard facilities, substation facilities and support equipment, as well
as all permits, contracts and warranties, to the extent they relate to such transmission and
distribution assets (collectively, the “Transmission Assets™), and those assets, facilities and
agreements identified on Schedule 2.2(a);

(b) Certificates of deposit, shares of stock, securities, bonds, debentures,
evidences of indebtedness, and interests in joint ventures, partnerships, limited liability
companies and other entities (including, without limitation, Seller’s member account balances
with NEIL), except the assets comprising the Decommissioning Funds;

(©) All rights to collect premium refunds made after the Closing Date under
Nuclear Insurance Policies to the extent that such refunds relate to premiums paid prior to the
Closing Date;

(d) All cash, cash equivalents, bank deposits, accounts and notes receivable
(trade or otherwise), and any income, sales, payroll or other tax receivables, except the assets
comprising the Decommissioning Funds;

(e Subject to a license to be hereafter granted by Seller, the rights of Seller
and its Affiliates to the name “Niagara Mohawk Power Corporation™;

(H All tariffs, agreements and arrangements to which Seller is a party for the
purchase or sale of electric capacity and/or energy or for the purchase or sale of transmission or
ancillary services;

(2) Other than those contemplated by Section 2.1(p), the rights of Seller in
and to any causes of action, claims and defenses against third parties (including indemnification
and contribution) relating to any Real Property or personal property, Permits, Taxes, Real
Property Agreements, Seller’s Agreements or the Non-material Contracts, if any, including any
claims for refunds (including refunds of previously paid Department of Energy
Decommissioning and Decontamination Fees), prepayments, offsets, recoupment, insurance
proceeds, condemnation awards, judgments and the like, whether received as payment or credit
against future liabilities, relating specifically to the Facilities or the Site and relating to any
period prior to the Closing Date; and

(h)  Any and all of Seller’s rights in any contract representing an intercompany
transaction between a Seller and an Affiliate of Seller, whether or not such transaction relates to
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the provision of goods and services, payment arrangements, intercompany charges or balances,
or the like.

23.  Assumed Liabilities and Obligations. On the Closing Date, Buyer shall deliver to

Seller the Assignment and Assumption Agreement pursuant to which Buyer shall assume and
agree to discharge when due, all of the following liabilities and obligations of Seller

(collectively, “Assumed Liabilities and Obligations™):

(a)  All liabilities and obligations of Seller arising on or after the Closing Date
with respect to the ownership or operation of the NMP-1 Assets and all liabilities and obligations
of Seller arising on or after the Closing Date under Seller’s Agreements, the Real Property
Agreements, the Non-material Contracts and the Transferable Permits in accordance with the
terms thereof, including, without limitation, (i) the contracts, licenses, agreements and personal
property leases entered into by Seller with respect to the NMP-1 Assets or under Seller’s
Agreements or the Non-material Contracts and disclosed on the relevant schedule and (ii) the
contracts, licenses, agreements and personal property leases entered into by Seller with respect to
the NMP-1 Assets after the date hereof consistent with the terms of this Agreement, except in
each case to the extent such liabilities and obligations, but for a breach or default by Seller or a
related waiver or extension would have been paid, performed or otherwise discharged on or prior
to the Closing Date or to the extent the same arise out of any such breach or default or out of any
event which after the giving of notice would constitute a default by Seller; provided that other
than with respect to the Non-Union Employees and Union Employees (as provided for in
Section 2.3(d)), Buyer does not assume any liabilities or obligations relating to personal injury,
discrimination, wrongful discharge, unfair labor practice, or constructive termination of any
individual, or similar claim or cause of action attributable to any actions or inactions by Seller
prior to the Closing Date;

(b)  All liabilities (except for Excluded Liabilities) and obligations of Seller
under or related to Environmental Laws or the common law with respect to the Site; provided
however, that Buyer does not assume any liability or obligation for the off-Site disposal or
release of Hazardous Substances or the arrangement for such activities prior to the Closing Date,
as provided in Section 2.4(g) hereof, except that for the purposes of Section 2.3 and 2.4 “off-
Site” does not include any location adjoining the Site to which Hazardous Substances Released
at the Site have migrated; :

(c) Al liabilities and obligations of Seller associated with the NMP-1 Assets
in respect of Taxes for which Buyer is liable pursuant to Sections 3.5 or 6.8(a) hereof,

(d Al liabilities and obligations with respect to Transferred Employees (a)
for which Buyer is responsible pursuant to Section 6.10 or the terms of the IBEW Collective
Bargaining Agreement, or (b) relating to the employment or termination of employment of the
Transferred Employees including liabilities for personal injury, discrimination, harassment,
retaliation, constructive termination, wrongful discharge, unfair labor practices, or any similar
claim or cause of action attributable to any actions or inactions by NMPC prior to the Closing as
to which no claim or cause of action has been filed with or is pending before any court,
administrative agency or arbitrator prior to the Closing, it being understood, however, that, to the
extent required by a court of competent jurisdiction, administrative agency or arbitrator, Buyer

-20-
DC_LANOI: 124015v14



shall implement any prospective changes (as opposed to compensatory costs, damages or other
liabilities relating to any periods prior to Closing) in the terms of employment of any Non-Union
or Union Employees who become Transferred Employees as of the Closing Date or who are
subsequently ordered to be reinstated at NMP-1 or NMP-2 following the resolutions of the
claims or causes of action described above, irrespective of when such claim or cause of action i1s
filed or threatened;

(e) With respect to the NMP-1 Assets, any Tax that may be imposed by any
federal, state or local government on the ownership, sale, operation or use of the NMP-1 Assets
by Seller on or after the Closing Date, except for any Income Taxes attributable to income

received by Seller;

(b All “liabiliiies and obligations of Seller to Decommission the Facilities;

(g  All liabilities and obligations of Seller associated with (i) the nuclear fuel
consumed at NMP-1 from and after the Closing Date and (ii) the storage and disposal of thé
Nuclear Material of NMP-1 as of the Closing Date; and

(h)  All obligations of the Seller arising on or afier the Closing Date to pay to
ANI any additional premiums due to audit assessments.

24. Excluded Liabilities. Notwithstanding anything to the contrary in this Agreement,
nothing in this Agreement shall be construed to impose on Buyer, and Buyer shall not assume or
be obligated to pay, perform or otherwise discharge, the following liabilities or obligations (the

“Excluded Liabilities™):

(a) Any liabilities or obligations of Seller in respect of any Excluded Assets or
other assets of Seller which are not Purchased Interests or related to the NMP-1 Assets;

(b)  Any liabilities or obligations in respect of Taxes attributable to the .
ownership, operation or use of NMP-1 Assets for taxable periods, or portions thereof, ending
before the Closing Date, except for Taxes for which Buyer is liable pursuant to Sections 3.5 or
6.8(a) hereof;

(c) Any liabilities or obligations of Seller accruing under any of Seller’s
Agreements or any Non-material Contract prior to the Closing Date;

(d) All liabilities and obligations arising under or relating to Nuclear Laws or
relating to any claim in respect of Nuclear Material arising out of the ownership or operation of
the NMP-1 Assets prior to the Closing Date, including any and all asserted or unasserted
liabilities or obligations to third parties (including employees) for personal injury, property
damage or tort, or similar causes of action arising out of the ownership or operation of the
NMP-1 Assets prior to the Closing Date, including liabilities or obligations arising out of or
resulting from a “nuclear incident” or “precautionary evacuation” (as such terms are defined in
the Atomic Energy Act) at the Site, or any other licensed nuclear reactor site in the United States,
or in the course of the transportation of radioactive materials to or from the Site or any other site
prior to the Closing Date, including, without limitation, liability for any deferred premiums
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assessed in connection with such a nuclear incident or precautionary evacuation under any
applicable NRC or industry retrospective rating plan or insurance policy, including any mutual
insurance pools established in compliance with the requirements imposed under Section 170 of
the Atomic Energy Act and 10 C.F.R. Part 140, 10 C.F.R. § 50.54(w), and liabilities and
obligations arising out of or resulting from the transportation, treatment, Storage or disposal of
Low Level Waste or other Nuclear Materials, other than any liabilities or obligations which have
been expressly assumed by Buyer under Sections 2.3 or 6.13, provided Seller will not have any
liability for similar matters arising on or after the Closing Date;

(¢)  Any fines or penalties (including investigatory or similar costs) imposed
by a Governmental Authority with respect to the NMP-1 Assets resulting from (i) an
investigation, proceeding, request for information -or inspection before or by a Govermnmental
Authority prior to the Closing Date, or (ii) criminal acts, willful misconduct or gross negligence
of Seller;

® Subject to Section 3.5, any payment obligations of Seller for goods
delivered or services rendered prior to the Closing Date, including, but not limited to, rental or
lease payments due and owing prior to the Closing Date pursuant to the Real Property
Agreements and any leases relating to Tangible Personal Property;

(g  Any liability or obligation under or related to Environmental Laws or the
common law, whether such liability or obligation is known or unknown, contingent or accrued
(whether or not arising or made manifest before the Closing Date or on or after the Closing

-Date),-arising ‘as_a_result_of, in connection with or allegedly caused by the disposal, storage,

transportation, discharge, Release, or recycling of Hazardous Substances off-Site, or the
arrangement for such activities, in connection with the ownership or operation of the NMP-1
Assets prior to the Closing Date, except that for the purpose of Sections 2.3 and 2.4, “off-Site”
does not include any location adjoining the Site to which Hazardous Substances disposed of or
Released at the Site have migrated;

(h) Third party liability for toxic torts arising as a result of or in connection
with loss of life or injury to persons prior to the Closing Date (whether or not such loss or injury
was made manifest on or after the Closing Date) caused (or allegedly caused) by the presence or
Release of Hazardous Substances at, on, in, under, adjacent to or migrating from the NMP-1
Assets prior to the Closing Date, provided Seller will not have any liability for similar actions by
Buyer on or after the Closing Date;

(i) Any liabilities or obligations relating to Seller’s operations on, or usage of,
the Easements or Seller’s equipment within the Easements, including, without limitation,
liabilities or obligations arising as a result of or in connection with (1) any violation or alleged
violation of Environmental Law and (2) loss of life, injury to persons or property or damage to
natural resources, but only to the extent caused by Seller;

) Other than as provided for in Sections 2.3(a) and (d), any liabilities or
obligations relating to the employment or termination of employment, including personal injury,
discrimination, harassment, retaliation, wrongful discharge, unfair labor practices, or
constructive termination of any individual, or any similar claim or cause of action attributable to
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any actions or inactions by NMPC prior to the Closing Date, provided Seller will not have any
liability for similar actions or inactions by Buyer on or after the Closing Date;

(k)  Subject to Section 6.10, any liabilities or obligations relating to any
Benefit Plan maintained by NMPC or any other benefit described in Section 4.12(a). or any
employee benefit plan as defined in Section 3(3) of ERISA and maintained by any trade or
business (whether or not incorporated) which is or ever has been under common control, or
which is or ever has been treated as a single employer, with NMPC under Section 414(b), (c).
(m) or (o) of the Code (“ERISA_Affiliate”) or to which NMPC or any ERISA Affiliate
contributed (the “ERISA Affiliate Plans™), including any multi-employer plan contributed to at
any time by NMPC or any ERISA Affiliate, or any multi-employer plan to which NMPC or
ERISA Affiliate is or was obligated at any time to contribute, including but not limited to, any
such liability (i) relating to the PBGC under Title IV of ERISA; (ii) relating to a multi-employer
plan; (iii) with respect to non-compliance with the notice and benefit continuation requirements
of COBRA; (iv) with respect to any noncompliance with ERISA or any other applicable laws; or
(v) with respect to any suit, proceeding or claim which is brought against Buyer, any Benefit
Plan, ERISA Affiliate Plan, or any fiduciary or former fiduciary of any such Benefit Plan or
ERISA Affiliate Plan;

1)) With respect to the Union and Non-Union Employees and subject to
Sections 2.3(a), 2.3(d) and 6.10, any liabilities or obligations relating to the employment or
services or termination of employment or services, including personal injury, discrimination,
harassment, retaliation, constructive termination, wrongful discharge, unfair labor practices, or
any similar claim or cause of action attributable to any actions or inactions by NMPC that are
filed with or pending before any court, administrative agency or arbitrator prior to the Closing
Date, provided Seller will not have any liability for similar actions by Buyer on or after the
Closing Date;

(m) Any liabilities relating to the New York State Energy Research and
Development Authority Pollution Control Bonds (collectively, as listed on Schedule 2.4(m), the
“pollution Control Bonds™) and any agreements relating thereto, other than those arising out of

the breach by Buyer of the covenants contained in Section 6.8(e) hereof;

(n)  Subject to Section 6.18, any liabilities or obligations of Seller relating to
or arising from the Operating Agreements prior to the Closing Date; and

(0)  All liabilities for fees payable to the Department of Energy under the
Department of Energy Standard Contracts accrued on or prior to the Closing Date, including,
without limitation, subject to Section 6.13, all liabilities for fees, late fees, penalties and other
amounts payable to the Department of Energy in connection with the disposal of Pre-1983 Spent
Nuclear Fuel, and interest accrued thereon as set forth in Article VIII of the Department of
Energy Standard Contracts.

2.5. Control of Litigation. The Parties agree and acknowledge that Seller shall be
entitled exclusively to control, defend and settle any litigation, administrative or regulatory
proceeding, and any investigation or other activities arising out of or related to any Excluded
Liabilities and Buyer agrees to cooperate with Seller in connection therewith.
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ARTICLE III

THE CLOSING

3.1. Closing. Upon the terms and subject to the satisfaction of the conditions
contained in Article VII of this Agreement and subject to Section 10.12, the sale, assignment,
conveyance, transfer and delivery of the Purchased Interests to Buyer, the payment of the
Purchase Price to Seller, and the consummation of the other respective obligations of the Parties
contemplated by this Agreement shall take place at a closing (the “Closing”), to be held.
simultaneously with the closing of the transactions contemplated by the NMP-2 Asset Purchase
Agreement at the offices of Sullivan & Cromwell in New York City, at 10:00 am. local time, or
another mutually acceptable time and location, on the date that is twenty (20) Business Days
following the date on which the last of the conditions precedent to Closing set forth in
Article VII of this Agreement have been either satisfied or waived by the Party for whose benefit
such conditions precedent exist, but in any event not after the Termination Date, unless the
Parties mutually agree on another date. For the sole purpose of planning the Closing Date, the’
matters contemplated by Section 7.1(g), (h), (), (), (1), (m), (n) and (o) and Section 7.2(h), (i),
@), (k), (1) and (m) shall be assumed to have been satisfied, provided, however, that the actual
satisfaction of such provisions shall in all cases be considered to be a condition to Closing. The
date of Closing is hereinafter called the “Closing Date.” The Closing shall be effective for all
purposes as of 12:01 a.m. on the Closing Date.

3.2. Pavment of Purchase Price. Upon the terms and subject to the satisfaction of the
conditions contained in this Agreement, in consideration of the aforesaid sale, assignment,
conveyance, transfer and delivery of the Purchased Interests, Buyer will pay or cause to be paid
to Seller at the Closing in consideration of the Purchased Interests an amount equal to the
Purchase Price, plus or minus any adjustments to such Purchase Price pursuant to the provisions
of this Agreement, one-half of which shall be paid by wire transfer of immediately available
funds denominated in U.S. dollars or by such other means as are agreed upon by Seller and
Buyer and one-half shall be paid by a Note, in substantially the form of Exhibit 1.

3.3.  Adjustment to Purchase Price. (a) Subject to Section 3.3(b), at the Closing, the
Purchase Price shall be adjusted, without duplication, to account for the items set forth in this
Section 3.3(a):

(1) The Purchase Price shall be adjusted to account for the items prorated as
of the Closing Date pursuant to Section 3.5.

(ii)  Each full-time regular Transferred Employee, up to 1,337 in number, will
be allocated to NMP-i and NMP-2. As part of this allocation, employees will be
allocated 45% to NMP-1 and 55% to NMP-2. For each full-time Transferred Employee
allocated to NMP-1 below 550 and above 475, the Purchase Price will be increased by
$25,000.

(iii) The Purchase Price shall be increased by the amount expended by Seller
between the date hereof and the Closing Date for capital additions to or replacements of
property, plant and equipment included in the NMP-1 Assets and other expenditures or
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repairs on property, plant and equipment included in the NMP-1 Assets that are
capitalized by Seller in accordance with their normal accounting policies, provided. that
(A) such expenditures are not required (1) for the customary operation and maintenance
of NMP-1, (2) to replace equipment which has failed for any other reason. or (3)to
comply with applicable laws, rules and regulations and (B)Buyer has specifically
requested or approved such expenditures in writing (“Capital Expenditures™). Nothing in
this paragraph should be construed to limit Seller’s rights and obligations to make all
capital expenditures necessary to comply with NRC licenses and other Permits.

(iv)  The Purchase Price shall be decreased or increased, as the case may be, by
15.49 cents for every dollar that Seller’s Nonqualified Decommissioning Fund assets
transferred to Buyer exceed, or are less than the Nonqualified Target. In addition, if the
Closing Date occurs after July 1, 2001, the Purchase Price shall be increased by one
dollar for every dollar that the Seller’s Nonqualified Decommissioning Fund exceeds the
Nonqualified Target, but only to the extent such excess results from a contribution
required by federal Income Tax law or the terms of the trust agreement applicable to such
fund to be made to the Seller’s Nonqualified Decommissioning Fund after the date
hereof. '

v) The Purchase Price shall be adjusted from time to time following the
Closing Date by the payment under the Revenue Sharing Agreement, if any, to Seller as
required under the Revenue Sharing Agreement.

(vi) _The Purchase Price shall be adjusted, if applicable, as provided in
Section 7.1(p).

(vii) If the cost to dispose of the Low Level Waste at the Facilities as of the
Closing Date is greater than $250,000, based on the disposal criteria set forth in Schedule
3.3(a)(vii), the Purchase Price shall be adjusted downward by one dollar for every dollar
that such Low Level Waste disposal is greater than $250,000. Conversely, if the cost to
dispose of the Low Level Waste at the Facilities as of the Closing Date is less than
$250,000, the Purchase Price shall be adjusted upward by one dollar for every dollar that
such Low Level Waste disposal is less than $250,000.

(viii) The Purchase Price shall be increased by the amount of two million dollars
($2,000,000) per year for each year (the “Contingent Payment”) after 2034 (which
amount shall increase by 3.5% for each year following the first year) that Buyer has
failed to receive terminations of all Part 50 licenses from the NRC with respect to
NMP-1. Payment of the additional Purchase Price, if any, shall be made by Buyer to
Seller within thirty (30) days following the close of each calendar year in which a
Contingent Payment under this Section 3.3(a)(viii) is required. This Section 3.3(a)(vii1)
will be operative only upon the receipt of a private letter ruling issued by the Internal
Revenue Service (the “IRS™) to Seller, which provides, in a form acceptable to Seller,
that the amounts payable, if any, under this Section 3.3(a)(viii) will both: (I) not be
included in determining the taxable income for the taxable year of Seller until the
Contingent Payment is fixed by the failure of Buyer to Decommission NMP-1 after 2034;
and (II) not adversely affect Seller’s Federal income tax consequences as contemplated in

-25.
DC_LANOI: 124015v14



Section 6.12(b)(i) and Section 6.12 (b)(ii). Notwithstanding the preceding sentence. if
the IRS refuses, or otherwise fails, to issue the ruling contemplated under
Section 3.3(a)(viii)}(I) above, this Section 3.3(a)(viil) nevertheless will be operative
provided that Seller receives an opinion (or opinions as determined by Seller) of counsel.
acceptable to Seller, with respect to Section 3.3(a)(viii)(I), and the IRS issues the rulings
that Seller is entitied to the Federal income tax consequences as contemplated in
Section 6.12(b)(i) and Section 6.12(b)(ii). Neither the receipt of the rulings nor any
opinion of counsel contemplated by this Section 3.3(a)(viil) is required as a condition to
be fulfilled under this Agreement at or prior to the Closing Date.

(ix)  The Purchase Price shall be decreased by one dollar for every dollar that
Seller’s Qualified Decommissioning Fund assets transferred to Buyer are less than the
Qualified Target. In addition, if the Closing Date occurs after July 1, 2001, the Purchase
Price shall be increased by one dollar for every dollar that the Seller’s Qualified
Decommissioning Fund exceeds the Qualified Target, but only to the extent such excess
results from a contribution required by federal Income Tax law or the terms of the trust’
agreement applicable to such fund to be made to the Seller’s Qualified Decommissioning
Fund by Seller after the date hereof.

(b)  No less than ten (10) Business Days prior to the Closing Date, Seller shall
prepare and deliver to Buyer an estimated closing statement (the “Estimated Closing
Statement”) that shall set forth Seller’s best estimate of all estimated adjustments to the
Purchase Price required by Section 3.3(a) (other than subsections 3.3(a)(v) and
3.3(a)(viii)) (the “Estimated Adjustment™). Within ten(10) calendar days after the
delivery of the Estimated Closing Statement by Seller to Buyer, Buyer may object in
good faith to the Estimated Adjustment in writing. If Buyer objects to the Estimated
Adjustment, the Parties shall attempt to resolve their differences by negotiation. If the
Parties are unable to do so prior to the Closing Date (or if Buyer does not object to the
Estimated Adjustment), the Purchase Price shall be adjusted (the “Closing Adjustment™)
for the Closing by the amount of the Estimated Adjustment not in dispute. The disputed
portion shall be resolved in accordance with the provisions of Section 3.3(c) and paid as
part of any Post-Closing Adjustment to the extent required by Section 3.3(c).

(c) Within sixty (60) days after the Closing Date, Seller shall prepare and
deliver to Buyer a final closing statement (the “ ost-Closing Statement”) that shall set
forth all adjustments to the Purchase Price required by Section 3.3(a) (other than
subsections 3.3(a)(v) and 3.3(a)(viii)) (the “Proposed Post-Closing Adjustment”) and all
work papers detailing such adjustments. The Post-Closing Statement shall be prepared
using the same accounting principles, policies and methods as Seller has historically used
in connection with the calculation of the items reflected on such Post-Closing Statement.
Within thirty (30) days after the delivery of the Post-Closing Statement by Seller to
Buyer, Buyer may object to the Proposed Post-Closing Adjustment in writing. Seller
agrees to cooperate with Buyer to provide Buyer with the information used to prepare the
Post-Closing Statement and information relating thereto. If Buyer objects to the
Proposed Post-Closing Adjustment, the Parties shall attempt to resolve such dispute by
negotiation. If the Parties are unable to resolve such dispute within thirty (30) days after
any objection by Buyer, the Parties shall appoint the Independent Accounting Firm,
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which shall, at Seller’s and Buyer’s joint expense, review the Proposed Post-Closing
Adjustment and determine the appropriate adjustment to the Purchase Price, if any.
within thirty (30) days after such appointment. The Parties agree to cooperate with the
Independent Accounting Firm and provide it with such information as it reasonably
requests to enable it to make such determination. The finding of such Independent
Accounting Firm shall be binding on the Parties hereto. Upon determination of the
appropriate adjustment (the “Post-Closing Adjustment™) by agreement of the Parties or
by binding determination of the Independent Accounting Firm, the Party owing the
difference shall deliver such amount to the other Party no later than two (2) Business
Days after such determination, in immediately available funds or in any other manner as
reasonably requested by the payee.

3.4.  Allocation of Purchase Price. At least ten (10) Business Days prior to the Closing
Date, Buyer and Seller shall agree upon an allocation among the NMP-1 Assets of the sum of the
Purchase Price and the Assumed Liabilities and Obligations, which will be memorialized on
Schedule 3.4; provided, however, the parties shall allocate a portion of the Purchase Price equai
to the Fuel Market Value to the purchase of each KgU of fuel held in inventory or loaded into the
Unit. The agreed allocation shall be used by the parties for all purposes except as otherwise
required by Section 1060 of the Code.

3.5. Prorations. (a)Buyer and Seller agree that all of the items normally prorated,
including those listed below (but not including Income Taxes), relating to the business and
operation of the NMP-1 Assets shall be prorated as of the Closing Date, with Seller liable to the
extent such items relate to any time period prior to the Closing Date, and Buyer liable to the
extent such items relate to periods commencing with the Closing Date (measured in the same
units used to compute the item in question, otherwise measured by calendar days):

(1) Personal property, real estate and occupancy Taxes, assessments and other
charges, if any, on or with respect to the business and operation of the NMP-1 Assets;

(i1) Rent, Taxes and all other items (including prepaid services or goods not
included in Inventory) payable by or to Seller under any of Seller’s Agreements or the
~ Non-material Contracts;

(iii) Any permit, license, registration, compliance assurance fees or other fees
with respect to any Transferable Permit;

(iv)  Sewer rents and charges for water, telephone, electricity and other utilities;
and

v) Rent and Taxes and other items payable by Seller under the Real Property
Agreements assigned to Buyer.

(b)  In connection with the prorations referred to in (a) above, in the event that
actual figures are not available at the Closing Date, the proration shall be based upon the actual
Taxes or other amounts accrued through the Closing Date or paid for the most recent year (or
other appropriate period) for which actual Taxes or other amounts paid are available. Such
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prorated Taxes or other amounts shall be re-prorated and paid to the appropriate Party within
sixty (60) days of the date that the previously unavailable actual figures become available. The
prorations shall be based on the number of days in a year or other appropriate period (i) before
the Closing Date and (ii) including and after the Closing Date. Seller and Buyer agree 10 furnish
each other with such documents and other records as may be reasonably requested in order to
confirm all adjustment and proration calculations made pursuant to this Section 3.5.

3.6; Deliveries bv Seller. At the Closing (or, in the case of those items contemplated
by paragraph (j) below, at the Facilities on or before the Closing Date), Seller will deliver, or
cause to be delivered, the following to Buyer:

(a) The Bill of Sale, duly executed by Seller;

(b)  Copies of any and all governmental and other third party consents, waivers
or approvals obtained by Seller with respect to the transfer of the Purchased Interests, or the
consummation of the transactions contemplated by this Agreement, :

(©) The opinions of counsel and officer’s certificates of Seller contemplated
by Section 7.1; :

(d) One or more bargain and sale deeds with covenant provided for by
Section 13 of the Lien Law of the State of New York, conveying the Real Property to Buyer, in
substantially the form of Exhibit F hereto, duly executed and acknowledged by Seller in
recordable form, and any owner’s affidavits or similar documents reasonably required by the title

company; N
(e) All Ancillary Agreements, duly executed by Seller;

H Copies, certified by the Secretary or Assistant Secretary of Seller, of
corporate resolutions authorizing the execution and delivery of this Agreement and all of the
agreements and instruments 1o be executed and delivered by Seller in connection herewith, and
the consummation of the transactions contemplated hereby;

(g) A certificate of the Secretary or Assistant Secretary of Seller identifying
the name and title and bearing the signatures of the officers of Seller authorized to execute and
deliver this Agreement and the other agreements and instruments contemplated hereby;

(h)  Certificates of good standing with respect to Seller, issued by the
Secretary of the State of New York.

(i) To the extent available, tax clearance certificates or Tax status certificates
dated no more than thirty (30) days prior to the Closing for each jurisdiction identified on
Schedule 4.20;

G) To the extent available, originals of the Seller’s Agreements, Non-material
Contracts, Real Property Agreements and Transferable Permits and, if not available, true and
correct copies thereof, in all cases together with notices to and, if required by the terms thereof,
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consents by other Persons which are parties to the Seller’s Agreements, Non-material Contracts,
Real Property Agreements and Transferable Permits;

(k)  The assets of the Decommissioning Funds to be transferred pursuant to
Section 6.12 shall be delivered to the Trustee of the Post-Closing Decommissioning Trust
- Agreement;

4)) All such other instruments of assignment, transfer or conveyance as shall,
in the reasonable opinion of Buyer and its counsel, be necessary or desirable to transfer to Buyer
the Purchased Interests, in accordance with this Agreement and where necessary or desirable in
recordable form; and

(m)  Such other agreements, consents, documents, instruments and writings as
are required to be delivered by Seller at or prior to the Closing Date pursuant to this Agreement
or otherwise reasonably required in connection herewith.

37. Deliveries bv Buyer. Atthe Closing, Buyer will deliver, or cause to be delivered,
the following to Seller:

(a) The Purchase Price, payable as provided in Section 3.2, as adjusted
pursuant to Section 3.3(a)(other than pursuant to subsections 3.3(a)(v) and 3.3(a)(vii));

(b)r The opinions of counsel and certificates contemplated by Section 7.2;
(©) Al Ancillary Agreements, duly executed by Buyer;

(d)  Copies, certified by the Secretary or Assistant Secretary of Buyer, of
resolutions authorizing the execution and delivery of this Agreement, and all of the agreements
and instruments to be executed and delivered by Buyer in connection herewith, and the
consummation of the transactions contemplated hereby;

(¢) A centificate of the Secretary or Assistant Secretary of Buyer identifying
the name and title and bearing the signatures of the officers of Buyer authorized to execute and
deliver this Agreement, and the other agreements contemplated hereby;

§)) A certificate of good standing with respect to Buyer, issued by the
Secretary of the State of Maryland;

(g) A centificate of authority of Buyer to do business in New York, issued by
the Secretary of State of New York;

(h)  All such other instruments of assumption as shall, in the reasonable
opinion of Seller and their counsel, be necessary for Buyer to assume the Assumed Liabilities
and Obligations in accordance with this Agreement;

1) Copies of any and all governmental and other third party consents, waivers
or approvals obtained by Buyer with respect to the transfer of the Purchased Interests, or the
consummation of the transactions contemplated by this Agreement; and
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)] Such other agreements, documents, instruments and writings as are
required to be delivered by Buyer at or prior to the Closing Date pursuant to this Agreement or
otherwise reasonably required in connection herewith.

3.8. Pre-Closing Breaches of Seller's Representations and Warranties

(a) To the extent that, prior to Closing, it is determined that, if the
qualification of materiality or Material Adverse Effect were deleted from the Seller’s
representations and warranties which do not survive the Closing under Section 10.3(a). there
would be any individual breach of any of the Seller’s representations or warranties which do not
survive the Closing under Section 10.3(a) which would be reasonably likely to result in any
claims, demands, suits, losses, liabilities, damages, obligations, payments, costs and expenses
(including, without limitation, the costs and expenses of any and all actions, suits, proceedings,
assessments, judgments, settlements and compromises relating thereto and reasonable attomneys’
fees and reasonable disbursements in connection therewith) to the Buyer (“Damages”) of
$3,000,000 or more (2 “Pre-Closing Breach”), then, to the extent that the aggregate amount of
the Damages of all Pre-Closing Breaches exceeds $10,000,000, Seller shall hold the Buyer
harmless from such Damages in excess of $10,000,000 by taking, at its option, either or both of
the following actions: (i) cure the breach before the Closing, provided that the Closing shall not
be delayed to effect any cure; or (ii) adjust the Purchase Price prior to the Closing by an amount
agreed to by the Parties.

(b)  To the extent the exact amount of the Damages of the Pre-Closing Breach
cannot reasonably be agreed upon by the Parties prior to the Closing, and neither option (i) nor
(ii) above is implemented, within 10 days after such Pre-Closing Breach is brought by another
Party to the attention of the other Parties, such dispute (the “Dispute”) may be submitted by any
Party to, and if so submitted shall be finally settled by, arbitration (“Arbitration”) in accordance
with the Commercial Arbitration Rules of the American Arbitration Association (the “Rules™),
but any such Arbitration would have the following characteristics: (1) there would be one
arbitrator (the “Arbitrator”), selected by the Parties acting in good faith, which Arbitrator must
be a person with substantial experience and knowledge relating to nuclear power plants; (ii) if
the Partics cannot agree on the identity of the Arbitrator by the end of the above-described 10
day period, such person shall be appointed in accordance with the Rules; (iii) the Arbitrator must
enter a decision that the amount of Damages is either the amount proposed by the Buyer or the
amount proposed by the Seller and no other amount, and, if such decision is entered prior to the
Closing, the Purchase Price otherwise payable at the Closing under this Agreement shall be
reduced by the amount of Damages (the “Damage Amount”) so decided; (iv) the Arbitrator must
make his decision no earlier than 15 and no later than 30 days after the date on which he is
appointed as Arbitrator; (v) if the Parties can agree amongst themselves on the amount of the
Damages which are the subject of the Dispute before the 15" day after which the Arbitrator is
appointed, such agreement shall control and the Arbitration shall be terminated without result;
(vi) all costs of such Arbitration, including the compensation of the Arbitrator (but not including
the Parties’ attorneys’, accountants’ and other professionals’ fees, as to which each Party shall
pay its own), shall be split evenly between the Buyer and Seller; (vii) the Arbitration would take
place in Onondaga County, New York; and (viii) the decision of the Arbitrator shall be final and
binding upon the Parties. In no event shall any actions taken pursuant to this subsection
'(b) delay the Closing.
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(c)  No Dispute or Arbitration shall delay the Closing, and if any Dispute or
Arbitration is ongoing at the time the Closing is otherwise able to occur under this Agreement,
the Closing shall proceed and the process described in Section 3.8(b) shall continue past the
Closing Date. In such case, the Damage Amount as determined by the Arbitrator after the
Closing shall be recoverable by the Buyer against the Seller, and the Seller shall pay the Damage
Amount to the Buyer within seven days after the date of the Arbitrator’s decision. If the Seller
does not fully make such payment by the end of such seven day period, the Buyer may proceed
in one of the following ways, or a combination thereof, at the Buyer’s sole election: (i) setting
off the Damage Amount against any amount(s) otherwise owing from the Buyer to the Seller
under this Agreement, and (ii) causing the entering of a judgment against the Seller in a court of
competent jurisdiction consistent with Section 10.6 hereof with respect to, and to enforce the
decision of, the Arbitrator hereunder.

(d)  The Parties specifically agree that the threshold of $3,000,000 does not
constitute materiality or a Material Adverse Effect under this Agreement.

ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF SELLER

Seller hereby represents and warrants to Buyer as follows (all such representations and
warranties, other than those in Sections 4.1,4.2,43,4.12, 4.19, 4.20, 4.21 and 4.22, being made
to the Knowledge of Seller): '

4.1. Organization. Seller is a corporation duly organized, validly existing and in good
standing under the laws of New York and has all requisite corporate power and authority to own,
lease, and operate its properties and to carry on its business as is now being conducted.

42. Authority Relative to this Agreement. Seller has full corporate power and
authority to execute and deliver this Agreement and to consummate the transactions
contemplated hereby. The execution and delivery of this Agreement and the consummation of
the transactions contemplated hereby have been duly and validly authorized by all necessary
corporate action required on the part of Seller and no other corporate proceedings on the part of
Seller are necessary to authorize this Agreement or to consummate the transactions contemplated
hereby. This Agreement has been duly and validly executed and delivered by Seller, and
assuming that this Agreement constitutes a valid and binding agreement of Buyer and subject to
the receipt of Seller’s Required Regulatory Approvals, constitutes the legal, valid and binding
agreement of Seller, enforceable against Seller in accordance with its terms, except that such
enforceability may be limited by applicable bankruptcy, insolvency, reorganization, fraudulent
conveyance, moratorium or other similar laws affecting or relating to the enforcement of
creditors rights generally or general principles of equity (regardless of whether enforcement is
considered in a proceeding at law or in equity).
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43. Consents and Approvals; No Violation(a) Except as set forth in Schedule 4.3(a),
and subject to the receipt of Seller’s Required Regulatory Approvals, neither the execution and
delivery of this Agreement by Seller nor the consummation of the transactions contemplated
hereby will (i) conflict with or result in the breach or violation of any provision of the Certificate
or Articles of Incorporation or Bylaws of Seller; (ii) result in a default (or give rise to any right
of termination, cancellation or acceleration) under any of the terms, conditions or provisions of
any note, bond, mortgage, indenture, license, agreement or other instrument or obligation to
which Seller is a party or by which Seller, or any of the NMP-1 Assets, may be bound, except for
such defaults (or rights of termination, cancellation or acceleration) as to which requisite waivers
or consents have been obtained or which would not, individually or in the aggregate, create a
Material Adverse Effect; or (iii) constitute violations of any order, writ, injunction, decree,
statute, rule or regulation applicable to Seller, or any of its assets, which violation, individually
or in the aggregate, would create a Material Adverse Effect.

(b)  Except as set forth in Schedule 4.3(b) (the filings and approvals referred to
in Schedule 4.3(b) are collectively referred to as the “Seller’s Required Regulatory Approvals™),
no declaration, filing or registration with, or notice to, or authorization, consent or approval of
any Governmental Authority is necessary for the execution and delivery of this Agreement or the
consummation by Seller of the transactions contemplated hereby, other than (i) such
declarations, filings, registrations, notices, authorizations, consents or approvals which, if not
obtained or made, will not, individually or in the aggregate, create a Material Adverse Effect or
(ii) such declarations, filings, registrations, notices, authorizations, consents or approvals which
become applicable to Seller as a result of the specific regulatory status of Buyer (or any of its
—Affiliates) or the result of any other facts that specifically relate to the business or activities in
which Buyer (or any of its Affiliates) is or proposes to be engaged.

4.4. Reports. Since January 1, 1997, Seller has filed or caused to be filed with the
SEC, the applicable state or local utility commissions or regulatory bodies, the NRC and the
FERC, as the case may be, all material forms, statements, reports and documents (including all
exhibits, amendments and supplements thereto) required to be filed by it with respect to the
NMP-1 Assets or the operation thereof under each of the Securities Act, the Exchange Act, the
applicabie state public utility laws, the Federal Power Act, the Holding Company Act, the
Atomic Energy Act, the Energy Reorganization Act, and the Price-Anderson Act and the
respective rules and regulations thereunder, all of which complied in all material respects with all
applicable requirements of the appropriate act and the rules and regulations thereunder in effect
on the date each such report was filed, and there are no material misstatements or omissions
relating to the NMP-1 Assets in any such report; provided, however, that Seller shall not be
deemed to be making any representation or warranty to Buyer hereunder concerning the financial
statements of such Seller or any Affiliate of such Seller contained in any such reports.

45. Undisclosed Liabilities. Except as set forth in Schedule 4.5, the NMP-1 Assets
are not subject to any material liability or obligation (whether absolute, accrued, contingent or
otherwise) that has not been accrued or reserved against in Seller’s financial statements as of the
end of the most recent fiscal quarter for which such statements are available or disclosed in the
notes thereto in accordance with generally accepted accounting principles consistently applied.
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4.6. Absence of Certain Changes Or Events. Since January 1, 2000, except as set forth
in Schedule 4.6 or Schedule 4.15(a)(i), there has not been: (a)any Material Adverse Effect;
(b) any damage, destruction or casualty loss, whether or not covered by insurance, which,
individually or in the aggregate, created a Material Adverse Effect or (c) any agreement.
commitment or transaction entered into by Seller that is material to the ownership or operation of
the NMP-1 Assets and NMP-2, taken as a whole, and remains in full force and effect on the date

hereof.

4.7. Title_and Related Matters. Seller holds title, insurable at regular rates by a
nationally recognized title insurance company, in the Real Property to be conveyed by it
hereunder free and clear of all Encumbrances, other than the Permitted Encumbrances; provided,
however, that Seller makes no representation or warranty with respect to title to groundwater.
The Real Property constitutes all of the real property necessary to operate the Facilities as
currently operated. Except for Permitted Encumbrances, Seller has good and valid title to its
interest in the NMP-1 Assets not constituting Real Property free and clear of all Encumbrances.

4.8. Real Property Agreements. Schedule 4.8 lists, as of the date of this Agreement,
all real property leases, casements, licenses and other rights in real property (collectively, the
“Real Property Agreements”) to which Seller is a party (directly or as a successor ot assignee)
and which (i) are to be transferred and assigned to Buyer on the Closing Date, (ii) affect all or
any part of any Real Property and (iii) provide for annual payments of more than $100,000.
Except as set forth-in Schedule 4.8, all such Real Property Agreements are valid, binding and
enforceable in accordance with their terms, and are in full force and effect, and may be
transferred or assigned to Buyer at the Closing without the consent or approval of the other
parties thereto; there are no existing material defaults by Seller or any other party thereunder;
and no event has occurred which (whether with or without notice, lapse of time or both) would

constitute a material default by Seller or any other party thereunder.

49. Insurance. Except as set forth in Schedule 4.9, all material policies of fire,
liability, worker’s compensation and other forms of insurance owned or held by Seller and
insuring the NMP-1 Assets are in full force and effect, all premiums with respect thereto
covering all periods up to and including the date as of which this representation is being made
have been paid (other than retroactive premiums which may be payable with respect to
comprehensive general liability and worker’s compensation insurance policies), and no notice of
cancellation or termination has been received with respect to any such policy which was not
replaced on substantially similar terms prior to the date of such cancellation. Except as described
in Schedule 4.9, as of the date of this Agreement, Seller has not been refused any insurance with
respect to the NMP-1 Assets nor has their coverage been limited by any insurance carrier to
which they have applied for any such insurance or with which they have carried insurance during

the last twelve months.

4.10. Environmental Matters. With respect to the NMP-1 Assets and the ownership or
operation thereof by Seller, except as disclosed in Schedule 4.10:

(a) Seller has obtained and hold all material Environmental Permits necessary
to the operation of the NMP-1 Assets as presently conducted;
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(o)  Selleris in compliance in all material respects with all terms, conditions
and provisions of (i) all applicable Environmental Laws and (i) all material Environmental
Permits;

(¢)  there are no Environmental Claims against Seller with respect to the
NMP-1 Assets, and Seller are not aware of any facts or circumstances which are reasonably

likely to form the basis for any material Environmental Claim against Seller with respect to the
NMP-1 Assets;

(d) no Releases of Hazardous Substances have occurred at, from, on, or under
the Site and no Hazardous Substances are present on Or migrating from the Site that are
reasonably likely to give rise to a material Environmental Claim against Seller;

(e)  Seller has not transported or arranged for the treatment, storage, handling,
disposal, or transportation of any Hazardous Substance from the Site to any off-Site location
which is an Environmental Clean-up Site;

63) the Site is not an Environmental Clean-up Site;

(g)  there are no Liens arising under or pursuant to any Environmental Law
with respect to the NMP-1 Assets and there are no facts, circumstances, Or conditions that are
reasonably likely to be expected to restrict, encumber, or result in the jmposition of special
conditions under any Environmental Law with respect to the ownership, occupancy,
development, use, or transferability of the NMP-1 Assets, except those facts, circumstances or
conditions relating to the status of the NMP=1 Assets as a nuclear facility;

(h)  there are no (i) underground storage tanks, active or abandoned or
(i1) polychlorinated-biphenyl-containing' equipment; '

(i) there have been no environmental audits or assessments conducted since
January 1997 by, on behalf of, or which are in the possession of Seller which have not been
made available to Buyer prior to execution of this Agreement; and

) there have been no claims by Seller against comprehensive general
liability and excess insurance carriers for any Loss resulting from, relating to or arising from
Environmental Claims with respect to the NMP-1 Assets.

The representations and warranties made by Seller in this Section 4.10 are the exclusive
representations and warranties made to Buyer relating to environmental matters.

411. Labor Matters. NMPC will make available to Buyer true, cormrect and complete
copies of the IBEW Collective Bargaining Agreement, which, except as set forth in
Schedule 4.11, is the only agreement with unionized workers to which NMPC is a party or are
subject and which relate to the NMP-1 Assets. With respect to the ownership or operation of the
NMP-1 Assets, except to the extent set forth in Schedule 4.11 and except for such matters as will
not, individually or in the aggregate, create a Material Adverse Effect: (a) NMPC is in
compliance in all material respects with all applicable laws respecting employment and
employment practices, terms and conditions of employment and wages and hours; (b) NMPC has
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not received notice of any unfair labor practice complaint pending before the National Labor
Relations Board, (c) there is no labor strike, slowdown or stoppage actually pending or
threatened by any authorized representative of any union or other representative of employees
against or affecting NMPC; (d) NMPC has not received notice that any representation petition
respecting the employees of NMPC has been filed with the National Labor Relations Board;
(e) no arbitration proceeding arising out of or under the IBEW Collective Bargaining Agreement
is pending against NMPC; and (f) NMPC has not experienced any primary work stoppage in the
past five years at the Purchased Interests.

4.12. ERISA: Benefit Plans.

(a) Schedule 4.12(a) lists all deferred compensation, profit-sharing, retirement
and pension plans, including multi-employer plans (of which none exist), and all material bonus
and other employee benefit or fringe benefit plans, including multi-employer plans (of which
none exist), maintained or with respect to which con ibutions are made by NMPC in respect to
current non-officer employees employed at the NMP-1 Assets (“Benefit Plans”). True, correct, -
and complete copies of all such Benefit Plans have been made available to Buyer. Information
about benefits provided to officers of NMPC employed at the NMP-1 Assets, and to such other
key NMPC employees employed at the NMP-1 Assets as are agreed to by NMPC and Buyer,
shall be disclosed in such manner as NMPC and Buyer mutually agree.

(b) Except as set forth in Schedule 4.12(b), NMPC and the ERISA Affiliates
have fulfilled their respective obligations under the minimum funding requirements of
Section 302 of ERISA and Section 412 of the Code with respect to each Benefit Plan which is an
“employee pension benefit plan” as defined in Section 3(2) of ERISA and to which Section 302
of ERISA applies. To NMPC’s Knowledge, except as set forth in Schedule 4.12(b), neither
NMPC nor any ERISA Affiliate has incurred any liability under Sections 4062(b), 4063 or 4064
of ERISA to the PBGC in connection with any Benefit Plan which is subject to Title IV of
ERISA, nor any withdrawal liability to any multi-employer pension plan under Section 4201 et.
seq. of ERISA or to any multi-employer welfare benefit plan. There is no reportable event (as
defined in Section 4043 of ERISA) with respect to any Benefit Plan that is required to be
reported to the PBGC except as set forth in Schedule 4.12(b). Except as set forth in Schedule
4.12(b), the IRS has issued a letter for each Benefit Plan which is intended to be qualified
determining that such plan is exempt from United States Federal Income Tax under Section
401(a) of the Code, and there has been no material occurrence since the date of any such
determination letter (including but not limited to statutory or regulatory changes to the
requirements of Section 401(a) of the Code for which the remedial amendment period has
expired) which has adversely affected such qualification.

(©) Neither NMPC nor any ERISA Affiliate or parent Or successor
corporation, within the meaning of Section 4069(b) of ERISA, has engaged in any transaction
which may be disregarded under Section 4069 or Section 4212(c) of ERISA. No Benefit Plan or
ERISA Affiliate Plan is a multi-employer plan.
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4.13. Real Property: Plant and Equipment.

(a) Schedule 4.13(a) contains a legal description of, and exhibits indicating
the location of, the Real Property included in the NMP-1 Assets. All Encumbrances on the Real
Property (other than Permitted Encumbrances) shall be released on or before the Closing Date.
Complete and correct copies of any current surveys in Seller’s possession and any policies of
title insurance currently in force and in the possession of Seller with respect to the Real Property
have heretofore been delivered by Seller to Buyer.

(b)  Schedule 4.13(b) contains a description of the major equipment
components and personal property comprising the NMP-1 Assets and all such equipment and

property has been maintained in accordance with Good Utility Practices.

(<) Except for the exceptions listed in Schedule 4.13(c), the NMP-1 Assets
conform in all material respects to the NRC license and the Final Safety Analysis Report (FSAR)
and are being operated in all material respects in conformance with all material applicable-
requirements under the Atomic Energy Act, the Energy Reorganization Act, and the rules,
regulations, orders, and licenses issued thereunder. The NMP-1 Assets constitute all of the real
property and tangible assets necessary to operate the Facilities in substantially the same manner

as they have been operated to date.

4.14. Condemnation. Except as set forth in Schedule 4.14, neither the whole nor any
part of the Real Property or any other real property or rights leased, used or occupied by Seller in
connection with the ownership or operation of the NMP-1 Assets is subject to any pending suit
for condemnation or other taking by any Governmental Authority, and no such condemnation or
other taking has been threatened. -

4.15. Certain Contracts and Arrangements.

(a) Except for Seller’s interests in and rights under (1) those contracts,
agreements, licenses and leases relating to the ownership, operation and maintenance of the
NMP-1 Assets that are being assigned to Buyer as part of the Purchased Interests, which are
listed in Schedule 4.15(a)(i) or the other schedules to this Agreement or are referenced in Section
4.12(a), (ii) those contracts, agreements, commitments and understandings of Seller relating to
the procurement or fabrication of nuclear fuel, a complete list of which is included on
Schedule 4.15(a)(ii) (“Fuel Contracts™), (iii) contracts, agreements, personal property leases,
commitments, understandings or instruments in which all obligations of Seller will expire prior
to the Closing Date, (iv) Non-Material Contracts and (v) the Ancillary Agreements, or as
referenced in Section 4.12(a) Seller is not a party to any written contract, agreement, personal
property lease, commitment, understanding or instrument which is material to the ownership or
operation of the NMP-1 Assets or provides for the sale of any amount of ancillary services,
capacity or energy from any of the NMP-1 Assets (whether or not entered into in the ordinary
course of business).

(b)  Exceptas disclosed in Schedule 4.15(b), each Seller’s Agreement listed on
Schedule 4.15(a)(i) and each Fuel Contract (i) constitutes the legal, valid and binding obligation

.

of Seller, (ii) is in full force and effect, and (iii) may be transferred or assigned to Buyer at the
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Closing without consent or approval of the other parties thereto, and will continue in full force
and effect thereafier in accordance with its terms, in each case without breaching the terms
thereof or resulting in the forfeiture or impairment of any material rights thereunder.

(c)  Except as set forth in Schedule 4.15(c), there is not, under any Seller’s
Agreement listed on Schedule 4.15(a)(i) or any Fuel Contract, any default or event which, with
notice or lapse of time or both, would constitute a default on the part of any of the parties thereto,
except such events of default and other events as to which requisite waivers or consents have
been obtained or which would not, individually or in the aggregate, create 2 Material Adverse
Effect.

4.16. Lecal Proceedings, etc. Except as set forth in Schedule 4.16 or in any filing made
by Seller or any of its Affiliates prior to the date hereof pursuant to the Securities Act, the
Exchange Act or the Atomic Energy Act, there are no claims, actions, proceedings or
investigations pending or threatened against or relating to Seller before any court, Governmental
Authority which, individually or in the aggregate, could reasonably be expected to have a:
Material Adverse Effect. Except as set forth in Schedule 4.16 or in any filing made by Seller or
any of its Affiliates prior to the date hereof pursuant to the Securities Act, the Exchange Act or
the Atomic Energy Act, Seller is not subject to any outstanding judgment, rule, order, wrt,
injunction or decree of any court or Governmental Authority which, individually or in the
aggregate, could reasonably be expected to have a Material Adverse Effect.

4.17. Permits.

(a) Seller has all permits, licenses, franchises and other govemmental
authorizations, consents and approvals, other than with respect to permits under Environmental
Laws referred to in Section 4.10 hereof or licenses issued by the NRC referred to in Section 4.18
hereof (collectively, “Permits”), used in, or necessary for the ownership and operation of the
NMP-1 Assets as presently conducted. Except as set forth in Schedule 4.17(a), Seller has not
received any written notification that it is in violation of any of such Permits, or any law, statute,
order, rule, regulation, ordinance or judgment of any Governmental Authority applicable to it,
except for notifications of violations which could not, individually or in the aggregate,
reasonably be expected to have 2 Material Adverse Effect. Seller is in compliance with all
Permits, laws, statutes, orders, rules, regulations, ordinances, and judgments of any
Govemmental Authority applicable to the NMP-1 Assets, except for violations which,
individually or in the aggregate, could not reasonably be expected to have a Material Adverse
Effect.

(b) Schedule 4.17(b) sets forth all material Permits and Environmental
Permits other than Transferable Permits (which are set forth on Schedule 1.1(170)) applicable to
the NMP-1 Assets.

4.18. NRC Licenses.

(a)  Seller has all licenses, permits, and other consents and approvals
applicable to Seller that are issued by the NRC and are necessary to the ownership and operation
of the NMP-1 Assets as presently operated, pursuant to the requirements of all Nuclear Laws.
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Except as set forth in Schedule 4.18(a), Seller has not received any written notification that it is
in violation of any of such license, or any order, rule, regulation, or decision of the NRC with
respect to the NMP-1 Assets, except for notifications of violations which could not, individually
or in the aggregate, reasonably be expected to have a Material Adverse Effect. Seller is in
compliance with all Nuclear Laws and all orders, rules, regulations, or decisions of NRC
applicable to it with respect to the NMP-1 Assets, except for violations which, individually or in
the aggregate, could not reasonably be expected to have a Material Adverse Effect.

(b) Schedule 4.18(b) sets forth all material permits, licenses, and other
consents and approvals issued by the NRC applicable to the NMP-1 Assets.

4.19. Regulation as a Utility. Seller is an electric utility company within the meaning
of the Holding Company Act, a public utility within the meaning of the Federal Power Act and
an electric utility within the meaning of the NRC regulations implementing the Atomic Energy
Act. Except with respect to local tax and zoning laws, Seller is not, as a result of its ownership
or operation of the NMP-1 Assets, subject to regulation as a public utility or public service-
company (or similar designation) by any state of the United States other than New York, any
foreign country or any municipality or any political subdivision of the foregoing.

4.20. Taxes. With respect to the NMP-1 Assets (i) all material Tax Retums required to
be filed have been filed, and (i) all material Taxes shown to be due on such Tax Returns have
been paid in full. Except as set forth in Schedule 4.20, to Seller’s Knowledge, no notice of
deficiency or assessment has been received from any taxing authority with respect to liabilities
for Taxes of Seller in respect of the NMP-1 Assets, which have not been fully paid or finally
settled, and any such deficiency shown in such Schedule 4.20 to Seller’s Knowledge is being
contested in good faith through appropnate proceedings. Except as set forth in Schedule 4.20,
there are no outstanding agreements or waivers extending the applicable statutory periods of
limitation for Taxes associated with the NMP-1 Assets for any period. Schedule 4.20 sets forth
the taxing jurisdictions in which Seller owns assets or conducts business that require a
notification to a taxing authority of the transactions contemplated by this Agreement, if the
failure to make such notification, or obtain Tax clearances in connection therewith, would either
require Buyer to withhold any portion of the Purchase Price or would subject Buyer to any
liability for any Taxes of Seller.
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4.21. Qualified Decommissioning Funds.

(a) With respect to all periods prior to the Closing Date: (i) Seller’s Qualified
Decommissioning Fund is a trust, validly existing under the laws of the State of New York with
all requisite authority to conduct its affairs as it nmow does; (ii) Seller’s Qualified
Decommissioning Fund satisfies the requirements necessary for such Fund to be treated as a
“Nuclear Decommissioning Reserve Fund” within the meaning of Code Section 468A(a) and as
a “nuclear Decommissioning Fund” and a “qualified nuclear Decommissioning Fund™ within the
meaning of Treas. Reg. § 1.468A-1(b)(3); (iil) such Fund is in compliance in all material respects
with all applicable rules and regulations of the NRC, the NYPSC and the IRS, and Seller’s
Qualified Decommissioning Fund has not engaged in any acts of “self-dealing™ as defined in
Treas. Reg. § 1.468A-5(b)(2); (iv)no ‘*‘excess contribution,” as defined in Treas. Reg.
§ 1.468A-5(c)(2)(ii); has been made to Seller’s Qualified Decommissioning Fund which has not
been withdrawn within the period provided under Treas. Reg. § 1.468A-5(c)(2)(i); and (v) Seller
has made timely and valid elections to make annual contributions to the Qualified
Decommissioning Fund since 1984 and Seller has heretofore delivered copies of such elections
to Buyer. Seller has heretofore delivered to Buyer a copy of Seller’s Decommissioning Trust
Agreement as in effect on the date of this Agreement. Seller agrees not to amend Seller’s
Decommissioning Trust Agreement between the date of this Agreement and the Closing Date
without Buyer’s prior written consent, which shall not be unreasonably withheld, except to
permit the transfer referred to in Section 6.12(a).

(b)  Subject only to Seller’s Required Regulatory Approvals, Seller and the
Trustee have, or as of Closing will have, all requisite authority to cause the assets of the
Qualified Decommissioning Fund to be transferred to the Trustee of the Post-Closing
Decommissioning Trust Agreement. :

(©) With respect to all periods prior to the Closing Date, (i) Seller and/or the
Trustee of the Qualified Decommissioning Fund has/have filed or caused to be filed with the
NRC, the IRS and any state or local authority all material forms, statements, reports, documents
(including all exhibits, amendments and supplements thereto) required to be filed by such
entities; and (ii) there are no interim rate orders that may be retroactively adjusted or retroactive
adjustments to interim rate orders that may affect amounts that Buyer may contribute to the
Qualified Decommissioning Fund or may require distributions to be made from the Qualified
Decommissioning Fund. Seller has delivered to Buyer a copy of the schedule of ruling amounts
most recently issued by the IRS for the Qualified Decommissioning Fund, a copy of the request
that was filed to obtain such schedule of ruling amounts and a copy of any pending request for
revised ruling amounts, in each case together with all exhibits, amendments and supplements
thereto. Any amounts contributed to the Qualified Decommissioning Fund while such request, is
pending before the IRS and which turn out to exceed the applicable amounts provided in the
schedule of ruling amounts issued by the IRS will be withdrawn from the Qualified
Decommissioning Fund within the period provided under Treas. Reg. § 1.468A-5(c)(2)(i).

(d) Seller has made available to Buyer a statement of assets and liabilities
verified by the Trustee for the respective Qualified Decommissioning Funds as of December 31,
1999 and as of the second Business Day before Closing and they present fairly as of
December 31, 1999 and as of the second Business Day before Closing, the financial position of
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each respective Qualified Decommissioning Fund. Seller has made available to Buyer
information from which Buyer can determine the Tax Basis of all assets in the Qualified
Decommissioning Fund as of the second Business Day before Closing.

(e) Seller has made available to Buyer all contracts and agreements to which
the Trustee of the Qualified Decommissioning Fund, in its capacity as such, is a party.

€3] With respect to all perjods prior to the Closing Date, Seller’s Qualified
Decommissioning Fund has filed all Tax Returns required to be filed, such Tax Retumns are true,
correct and complete in all material respects, and all material Taxes shown to be due on such Tax
Returns have been paid in full. Except as shown in Schedule 4.21, no notice of deficiency or
assessment has been received from any taxing authority with respect to liability for Taxes of
Seller’s Qualified Decommissioning Fund which have not been fully paid or finally settled, and
any such deficiency shown in such Schedule 4.21 is being contested in good faith through
appropriate proceedings. Except as set forth in Schedule 4.2, there are no outstanding
agreements OT Waivers extending the applicable statutory periods of limitations for Taxes
associated with the Qualified Decommissioning Funds for any period.

4.22. Nonqualified Decommissioning Fund.

(a) With respect to all periods prior to the Closing Date, the Nonqualified
Decommissioning Fund of NMPC is a trust validly existing under the laws of the State of New
York with all requisite authority to conduct its affairs as it now does. NMPC’s Nonqualified
Decommissioning Fund is in full compliance with all applicable rules and regulations of the
NRC and the NYPSC.

(b) Subject only to Seller’s Required Regulatory Approvals, NMPC has all
requisite authority to cause the assets of the Nonqualified Decommissioning Fund to be
transferred to the Trustee of the Post-Closing Decommissioning Trust Agreement.

(c) With respect to all periods prior to the Closing Date, NMPC and the
Trustee of the Nonqualified Decommissioning Fund have filed or caused to be filed with the
NRC and any state or local authority all material forms, statements, reports, documents
(including all exhibits, amendments and supplements thereto) required to be filed by either of
them.

(d) NMPC has made available to Buyer a statement of assets and liabilities
verified by the Trustee of its Nonqualified Decommissioning Fund as of December 31, 1999 and
as of the second Business Day before Closing, and they present fairly as of December 31, 1999
and as of the second Business Day before Closing, the financial position of such Nonqualified
Decommissioning Fund. NMPC has made available to Buyer information from which Buyer can
determine the Tax Basis as of the second Business Day before Closing of all assets (other than
cash) of the Nonqualified Decommissioning Fund transferred to the Trustee of the Post-Closing
Decommissioning Agreement pursuant to Section 6.12.

(e) NMPC has made available to Buyer all contracts and agreements to which

the Trustee of the Nonqualified Decommissioning Fund, in its capacity as such, is a party.
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7onine Classification. The Real Property is not zoned.

4.23. g

EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES SET FORTH
IN THIS ARTICLEIV, THE NMP-1 ASSETS, WITH RESPECT TO WHICH THE
PURCHASED INTERESTS ARE BEING SOLD AND TRANSFERRED, ARE “AS IS,
WHERE IS,” AND SELLER IS NOT MAKING ANY OTHER REPRESENTATIONS OR
WARRANTIES, WRITTEN OR ORAL, STATUTORY, EXPRESS OR IMPLIED,
CONCERNING SUCH NMP-1 ASSETS (OR, AS APPLICABLE, THE PURCHASED
INTERESTS), INCLUDING, IN PARTICULAR, ANY  WARRANTY OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, ALL OF WHICH
ARE HEREBY EXPRESSLY EXCLUDED AND DISCLAIMED.
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ARTICLE V

REPRESENTATIONS AND WARRANTIES OF BUYER AND PARENT

Each of Buyer and Parent represents and warrants with respect to itself to Seller as
follows:

5.1. Organization; Qualification. Buyer is a limited liability company duly formed,
validly existing and in good standing under the laws of the State of Maryland. Parent is a
corporation duly formed, validly existing and in good standing under the laws of the State of
Maryland. Each of Buyer and Parent has all requisite corporate power and authority to own,
lease and operate its properties and to carry on its business as is now being conducted. Buyer
has heretofore delivered to Seller complete and correct copies of its Certificate of Formation and
operating agreement (or other similar governing documents), as currently in effect. Buyer is, or
on the Closing Date will be, qualified to conduct business in the State of New York.

5.9, Authoritv_Relative to this Agreement. Each of Parent and Buyer has full
corporate power and authority to execute and deliver this Agreement and to consummate the
transactions contemplated hereby or, with respect o Parent its obligations hereunder. The
execution and delivery of this Agreement and the consummation of the transactions
contemplated hereby or, with respect to Parent its obligations hereunder, have been duly and
validly authorized by all necessary corporate action required on the part of each of Parent and
Buyer and no other corporate proceedings on the part of Buyer are necessary to authorize this
Agreement or to consummate the transactions contemplated hereby or with respect to Parent, its
obligations hereunder. This Agreement has been duly and validly executed and delivered by each
of Parent and Buyer, and assuming that this Agreement constitutes a valid and binding
agreement of Seller and subject to the receipt of Buyer’s Required Regulatory Approvals,
constitutes a valid and binding agreement of each of Parent and Buyer, enforceable against each
of Parent and Buyer in accordance with its terms, except that such enforceability may be limited
by applicable bankruptcy, insolvency, reorganization, fraudulent conveyance, moratorium or
other similar laws affecting or relating 1o enforcement of creditors’ rights generally or general

principles of equity.

53,  Consents and Approvals; No Violation.

(@)  Except as set forth in- Schedule 5.3(a), and other than obtaining Buyer’s
Required Regulatory Approvals, neither the execution and delivery of this Agreement by Buyer
or Parent nor the purchase by Buyer of the Purchased Interests pursuant to this Agreement will
(i) conflict with or result in any breach of any provision of the Certificate of Formation or
operating agreement (or other similar governing documents) of Buyer and Parent, (ii) require
any consent, approval, authorization or permit of, or filing with or notification to, any
Governmental Authority, (iii) result in a default (or give rise to any right of termination,
cancellation or acceleration) under any of the terms, conditions or provisions of any note, bond,
mortgage, indenture, agreement, lease or other instrument or obligation to which Buyer or Parent
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is a party or by which any of its assets may be bound, except for such defaults (or rights of
termination, cancellation or acceleration) as to which requisite waivers or consents have been
obtained or which would not, individually or in the aggregate, have a material adverse effect on
the ability of Buyer to perform its obligations hereunder (“Buver Material Adverse Effect™) or
(iv) violate any law, regulation, order, judgment or decree applicable to Buyer, which violations,
individually or in the aggregate, would create a Buyer Material Adverse Effect. Buyer has no
Knowledge of any facts or circumstances that make it reasonably likely that Buyer’s Required

Regulatory Approvals will not be obtained.

(b)  Except as set forth in Schedule 5.3(b) (the filings and approvals referred to
in such Schedule are collectively referred to as the “Buyer’s Required Regu latorv_Approvals™),
no declaration, filing or registration with, or notice to, or authorization, consent or approval of
any Governmental Authority is necessary for the consummation by Buyer of the transactions
contemplated hereby.

5.4. Availabilitv of Funds. Buyer has sufficient funds available to it or has received
binding written commitments from third parties, true and complete copies of which it has
provided to Seller, to provide sufficient funds to pay the Purchase Price on the Closing Date and
to enable Buyer timely to perform all of its obligations under this Agreement and Ancillary
Agreements, and Buyer has delivered to Seller evidence of the availability of such sufficient
funds.

5.5. Legal Proceeding. To the Knowledge of Buyer and Parent, there are no actions,
suits or proceedings pending against Buyer or Parent before any court, arbitrator or
Govermmental Authority which, individually or in the aggregate, could reasonably be expected to
have a Buyer Material Adverse Effect. Neither Parent nor Buyer is subject to any outstanding
judgments, rules, orders, writs, injunctions or decrees of any court, arbitrator or Governmental
Authority which, individually or in the aggregate, could reasonably be expected to have a Buyer
Material Adverse Effect.

56. WARN Act. Buyer does not intend with respect to the NMP-1 Assets to engage
in a “plant closing” or “mass layoff”, as such terms are defined in the WARN Act within 60 days
after the Closing Date.

5.7. Transfer of Qualified Decommissioning Funds. Except for the fact that NMP-1 in
the hands of Buyer may not be treated as a “nuclear power plant” within the meaning of Treasury
Regulations Section 1.468A-1(b)(4), Buyer will otherwise acquire and own a “qualifying
interest” in NMP-1 within the meaning of Treasury Regulations section 1.468A-1 and will, as the
transferee, satisfy each of the requirements set forth in Treasury Regulations Section 1.468A-
6(b)(2) with respect to the Qualified Decommissioning Funds.

58. Transfer of Qualified Decommissioning Funds. Buyer or, if applicable Parent,
will conform to the restrictions on foreign ownership, control or domination contained in
Sections 103d and 104d of the Atomic Energy Act of 1954, as amended, 42 U.S.C. §§ 2133(d)
and 2134(d), as applicable, and the NRC’s regulations in 10 C.F.R. § 50.38. Neither Parent nor
Buyer is currently owned, controlled, or dominated by a foreign entity and neither will become
owned, controlled, or dominated by a foreign entity before the Closing Date of this transaction.
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Each of Parent and Buyer agrees to abstain from filing any applications with any federal or state
agency in connection with any proposed merger, acquisition or disposition of assets or similar
business combination that could result in foreign ownership, control, or domination of Buyer,
Buyer’s holding company or affiliates that own or control it before the Closing Date of this
transaction. If regulatory approval from the NRC for the transfer of licenses from Seller to
Buyer has not been received prior to twenty days before the Termination Date and any issues in
the application to transfer related to NRC approval of Buyer’s foreign ownership, control or
domination status have not been resolved by that time, Seller may at their option terminate this
Agreement and Buyer will be liable to Seller for: (i) all of the costs that were incurred in the sale
of NMP-1 and (ii) any reduction in value received by Seller. The reduction in value will be
defined as the greater of the difference between the sale price to be received by Seller in this
‘Agreement and (2) the sale price to have been received by Seller in the terminated transaction
between AmerGen as buyer and Niagara Mohawk and NYSEG as Seller (the AmerGen
Transaction), or (b) the sale price actually received by Seller in a subsequent sale completed
within two (2) years of the date of termination of this Agreement. In calculating the value of the .
AmerGen Transaction, the sale price for each transaction will be calculated as if 100% of both
NMP-1 and NMP-2 were to be sold. The reduction in value, with regard to comparison with the
AmerGen Transaction, will be the difference between the two sale prices. For the purposes of
this section the sale price for each sale includes, without limitation, cash, power purchase
agreements, revenue sharing, and decommissioning.

59. Seller Representations and Warranties. As of the date hereof, neither Buyer nor
Parent has any knowledge of any breaches of any of Seller’s representations or warranties or of
any Pre-Closing Breaches.

510. Financial Statements. Prior to the execution of this Agreement, Buyer has
delivered to Seller true and complete copies of the unaudited balance sheet of Buyer as of the
quarter ended September 30, 2000, and the related unaudited statement of income and cash flows
for such period. Prior to Closing, Buyer will deliver to Seller true and complete copies of the
unaudited balance sheet of Buyer and the related unaudited statement of income and cash flows,
each as of the most recent quarter end available at the time of Closing. Except as set forth in the
notes thereto, all such financial statements (i) were and will be prepared from the books and
records of Buyer in accordance with generally accepted accounting principles consistently
applied, and (ii) fairly present or will fairly present the financial condition and results of
operations of Buyer as of the respective dates thereof and for the respective periods covered
thereby.

ARTICLE VI

COVENANTS OF THE PARTIES

6.1. Conduct of Business Relating to the NMP-1 Assets.

(@  Except as described in Schedule 6.1 or to the extent Buyer otherwise
consents in writing, during the period from the date hereof to the Closing Date, Seller (i) shall
operate the NMP-1 Assets in the ordinary course consistent with Good Utility Practices and in

-44-
DC_LANOI: 124015v14



accordance with all commitments made by NMPC to the NRC as such commitments may be
modified consistent with current industry practices; it being understood that (A) any actions
deemed reasonably necessary in the operation of the NMP-1 Assets in accordance with Good
Utility Practices shall be deemed to be in the ordinary course unless such actions materially
impair the value, rated capacity or operation of the NMP-1 Assets or the liabilities and
obligations of Buyer after the Closing Date and (B) the capital budget provided to Buyer, dated
November.1, 2000, is not inconsistent with such standard; (ii) shall use Commercially
Reasonable Efforts to preserve intact the NMP-1 Assets and preserve the goodwill and
relationships with customers, suppliers and others having business dealings with them with
respect thereto; (iii) shall maintain the insurance coverage described in Section 4.9 and (iv) shall
comply in all material respects with all applicable laws, rules and regulations relating to the
NMP-1 Assets, including without limitation, all Nuclear Laws and Environmental Laws.
Notwithstanding the foregoing, except as contemplated in this Agreement or as described in
Schedule 6.1, or as required under applicable law or by any Govermnmental Authority, prior to the
Closing Date, without the written consent of Buyer, which consent shall not be unreasonably
withheld, Seller will not with respect to the NMP-1 Assets:

@) make any material change in the levels of Inventories customarily
maintained by Seller with respect to the NMP-1 Assets;

(i1) except for Permitted Encumbrances, sell, lease (as lessor), pledge,
encumber, restrict, transfer or otherwise dispose of, or grant any right with respect to, any of the
NMP-1 Assets, other than assets used, consumed or replaced in the ordinary course of business

(iii) modify, amend or voluntarily terminate prior to the expiration date
thereof any of Seller’s Agreements and agreements listed in Schedule 4.8 (or any other
agreement to the extent any such extension or amendment thereof would require the agreement
to be disclosed on Schedule 4.8) or any material Permit or Environmental Permits or waive any
default by, or release, settle or compromise any claim against, any other Party thereto, other than
(a) in the ordinary course of business, to the extent consistent with Good Utility Practices,
(b) with cause, to the extent consistent with Good Utility Practices or (c) as may be required in
connection with Seller’s obligations to Buyer under this Agreement,

(iv)  vary in any material respect from past practice in the timing and
extent of commitments to purchase nuclear fuel; provided, however, that Seller shall not extend
or amend Fuel Contracts;

v) enter into any power sales agreement having a term that extends
beyond June 30, 2001 or such other date that the Parties mutually agree to be the date on which
the Closing is expected to occur;

(vi) amend in any material respect or cancel any property, liability or
casualty insurance policies related thereto, or fail to maintain by self insurance or with
financially responsible insurance companies insurance in such amounts and against such risks
and losses as are customary for such assets and businesses;
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(vii)  enter into any requirements contract for goods or any commitment
or contract for non-employment related services, in either case not addressed in clauses (i)
through (vi) above, that will be delivered or provided after June 30, 2001 or such other date that
the Parties mutually agree to be the date on which the Closing is expected to occur that exceeds
$100,000 per annum in the aggregate, unless such commitment or contract is terminable by
NMPC (or after the Closing Date by Buyer) without further liability, upon not more than 60 days
notice; and :

(viii) agree to enter into any of the transactions set forth in the foregoing
paragraphs (i) through (vii).

(b) A committee comprised of one or more senior representatives designated
by Seller and one or more senior representatives designated by Buyer (the “Transition
Committee™) will be established as soon as practicable after the execution of this Agreement to
permit Buyer to observe the operation of the NMP-1 Assets and to facilitate the transfer of the
NMP-1 Assets to Buyer at the Closing. The Transition Committee will be kept fully apprised by
NMPC of all NMP-1 management and operating developments. The Transition Committee shall
have reasonable access to the management and Nuclear Oversight Committee of the Board of
Directors of NMPC. The Transition Committee shall be accountable directly to the respective
chief executive officers of Buyer and Seller and shall from time to time report its findings to the
senior management of Seller and Buyer. ’

(©) Between the date of this Agreement and the Closing Date, in the interest
of cooperation between Seller and Buyer and to permit informed action by Buyer regarding its
rights pursuant to Section 6.1(a), the Parties agree that at the sole responsibility and expense of
Buyer, and subject to compliance with all applicable NRC rules and regulations, Seller will
permit designated Buyer Representatives (“QObservers”) of Buyer to observe all operations of
such Seller that relate to the NMP-1 Assets, and such observation will be permitted on a
cooperative basis in the presence of personnel of Seller but not restricted to the normal business
hours of Seller; provided, however, that such Observers and their actions shall not interfere with
the operation of NMP-1. Buyer’s Observers may recommend or suggest to management that
actions be taken or not be taken by Seller; provided, however, that Seller will not be under any
obligation to follow any such recommendations or suggestions and Seller shall be entitled,
subject to this Agreement, to conduct its business in accordance with its own judgment and
discretion. Buyer’s Observers shall have no authority to bind or make agreements on behalf of
Seller; to conduct discussions with or make representations to third parties on behalf of Seller; or
1o issue instructions to or direct or exercise authority over Seller or any of Seller’s officers,
employees, advisors or agents.

6.2. Access to Information.

(a) In addition to the rights granted by Sections 6.1(b) and (c), between the
date of this Agreement and the Closing Date, Seller will, during ordinary business hours and
upon reasonable notice and subject to compliance with all applicable NRC rules and regulations
(i) give Buyer and Buyer Representatives reasonable access to all books, records, plants, offices
and other facilities and properties constituting the NMP-1 Assets; (ii) permit Buyer to make such
reasonable inspections thereof as Buyer may reasonably request, other than Phase II
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environmental site assessments (which have been conducted prior to the date hereof);
(iii) furnish Buyer with such financial and operating data and other information with respect to
the NMP-1 Assets as Buyer may from time to time reasonably request; (iv) furnish Buyer a copy
of each material report, schedule or other document filed or received by it since the date hereof
with respect to the NMP-1 Assets with the SEC, NRC, FERC, NYPSC or any other
Governmental Authority having jurisdiction over the NMP-1 Assets; provided, however, that
(A) any such investigation shall be conducted in such a manner as not to interfere unreasonably
with the operation of the NMP-1 Assets, (B) Seller shall not be required to take any action which
would constitute a waiver of the attorney-client privilege and (C) Seller need not supply Buyer
with any information that Seller is legally prohibited to supply. NMPC will provide Buyer or
Buyer’s Representatives with access to the Transferred Employee Records that it has, but NMPC
shall not be required to provide access to other employee records or medical information unless
required by law or specifically authorized by the affected employee. Notwithstanding anything
in this Section 6.2 to the contrary, NMPC will only furnish or provide such access to Transferred
Employee Records and personnel and medical records as is required by law, legal process or
subpoena (other than data concerning salaries and benefits, dates of birth, dates of hire and other
information used to calculate pension benefits which shall be provided). NMPC shall keep
Buyer generally informed as to the status of all material negotiations with collective bargaining
representatives concerning provisions of a successor collective bargaining agreement that would
affect Transferred Employees. :

) (b) Buyer and Seller acknowledge that all information furnished to or
obtained by Buyer or Buyer Representatives pursuant to this Section 6.2 shall be subject to the
provisions of the Confidentiality Agreement and shall be treated as “Proprietary Information™ (as
defined in Section 1.1). )

(c) Following the Closing Date and subject to all applicable NRC rules and
regulations, each Party and its respective Representatives shall have reasonable access to all of
the books and records relating to the NMP-1 Assets, including all Transferred Employee Records
or other personnel and medical records required by law, legal process or subpoena, in the
possession of the other Party or Parties to the extent that such access may reasonably be required
by such Party in connection with the Assumed Liabilities and Obligations or the Excluded
Liabilities, or other matters relating to or affected by the operation of the NMP-1 Assets. Such
access shall be afforded by the Party or Parties in possession of such books and records upon
receipt of reasonable advance notice and during normal business hours. The Party or Parties
exercising this right of access shall be solely responsible for any costs or expenses incurred by it
or them pursuant to this Section 6.2(c). If the Party or Parties in possession of such books and
records shall desire to dispose of any such books and records, such Party or Parties shall, prior to
such disposition, give the other Party or Parties a reasonable opportunity at such other Party’s or
Parties’ expense, to segregate and remove such books and records as such other Party or Parties
may select. Notwithstanding the foregoing, the right of access to medical records and other
confidential employee records shall be subject to all applicable legal requirements.

(d)  Seller agrees (i) not to release any Person (other than Buyer) from any
confidentiality agreement now existing with respect to the NMP-1 Assets, or waive or amend
any provision thereof, and (ii) to assign any rights arising under any such confidentiality
agreement (to the extent assignable) to Buyer.
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(¢)  Notwithstanding the terms of the Confidentiality Agreements and
Section 6.2(b) above, the Parties agree that prior to the Closing Buyer may reveal or disclose
Proprietary Information to any other Persons in connection with Buyer’s financing and risk
management of the NMP-1 Assets, and, to the extent that Seller consents, which consent shall
not be unreasonably withheld, to existing and potential customers and suppliers, and to such
Persons with whom Buyer expects it may have business dealings regarding the NMP-1 Assets
from and after the Closing Date; provided, however, that all such Persons agree in writing to
maintain the confidentiality of the Proprietary Information on substantially the same terms and
conditions of their respective Confidentiality Agreements.

® Except as may be permitted in the Confidentiality Agreements or during
the course of Buyer’s due diligence investigation of the NMP-1 Assets prior to the date hereof,
Buyer agrees that, prior to the Closing Date, it will not contact any vendors, suppliers,
employees, or other contracting parties of Seller or Seller’s Affiliates with respect to any aspect
of the NMP-1 Assets or the transactions contemplated hereby, without the prior written consent
- of Seller, which consent shall not be unreasonably withheld.

(g) Upon Buyer’s or Seller’s (as the case may be) prior written approval
(which approval shall not be unreasonably withheld or delayed) Seller or Buyer (as the case may
be) may provide Proprietary Information of the other Party to the SEC, NRC, FERC, NYPSC or
any other Governmental Authority having jurisdiction over the NMP-1 Assets or any stock
exchange, as may be necessary to obtain Seller’s Required Regulatory Approvals or Buyer’s
Required Regulatory Approvals, respectively, or to comply generally with any relevant law, rule
or regulation. The disclosing Party shall seek confidential treatment for the Proprietary
Information provided to any such Governmental Authority and the disclosing Party shall notify
the other Party as far in advance as practical of its intention to release to any Governmental
Authority any such Proprietary Information.

(h) The Parties agree that the Confidentiality Agreement shall remain in place
until the Closing Date. Thereafter, the Parties agree that any restrictions contained in the
Confidentiality Agreement with respect to Buyer’s disclosure of Proprietary Information shall
terminate, other than with respect to the Proprietary Information of Seller that does not relate to
the NMP-1 Assets. The Parties further agree that after the Closing Date, Seller shall keep
confidential all Proprietary Information provided by Buyer or which Seller possesses with
respect to the NMP-1 Assets, 10 the extent permitted by law and to the same extent as provided
in the Confidentiality Agreement applicable to it, but without limitation as to duration.

6.3. Expenses. Except to the extent specifically provided herein, whether or not the
transactions contemplated hereby are consummated, all costs and expenses incurred in
connection with this Agreement and the transactions contemplated hereby, including the cost of
Jegal, technical and financial consultants and the cost of filing for and prosecuting applications
for Required Regulatory Approvals, shall be bome by the Party incurring such costs and
expenses. Notwithstanding anything to the contrary herein, Buyer will pay the cost of all filing
fees under the HSR Act.
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6.4. Further Assurances: Cooperation.

(a) Subject to the terms and conditions of this Agreement, each of the Parties
hereto will use Commercially Reasonable Efforts to take, or cause to be taken, all action, and to
do, or cause to be done, all things necessary, proper or advisable under applicable laws and
regulations to consummate and make effective the sale of the Purchased Interests pursuant to this
Agreement, including without limitation using Commercially Reasonable Efforts to ensure
satisfaction of the conditions precedent to each Party’s obligations hereunder, including, without
limitation, all regulatory approvals. Notwithstanding anything in the previous sentence 10 the
contrary, Seller and Buyer shall use Commercially Reasonable Efforts to obtain all Permits and
Environmental Permits necessary for Buyer to acquire and operate the NMP-1 Assets. Neither
Buyer nor Seller will, without the prior written consent of the other, advocate, take or fail to take
any action which would reasonably be expected to prevent or materially impede, interfere with
or delay the transactions contemplated by this Agreement or which could reasonably be expected
to cause, or to contribute to causing, the other to receive less favorable regulatory treatment than
that sought by the other.. Buyer further agrees that prior to the Closing Date, neither it nor its
Affiliates will enter into any other contract to acquire, nor acquire, electric generation facilities
or uncommitted generation capacity if the proposed acquisition of such additional electric

- generation facilities or uncommitted generation capacity are reasonably likely to prevent or
materially interfere with the transactions contemplated by this Agreement; provided, however,
that nothing herein shall prohibit. Buyer or its Affiliates from entering into any contract to
acquire from any co-tenant the urdivided interest of such co-tenant in NMP-2 pursuant to the
option granted by Buyer to such co-tenant in the NMP-2 Asset Purchase Agreement for a period
of 30 days after the date hereof (such acquisition being referred to herein as an *“Additional
Co-Tenant Interest Acqguisition); provided, further, that all regulatory filings with respect to
such Additional Co-Tenant Interest Acquisition shall only be made following the Closing unless
Seller determines that such Additional Co-Tenant Interest Acquisition is not reasonably likely to
materially delay the consummation of the transactions contemplated by this Agreement.

(b) From time to time after the Closing Date, without further consideration,
Seller will execute and deliver such documents to Buyer as Buyer may reasonably request, at
Buyer’s expense, in order to more effectively consummate the sale and purchase of the
Purchased Interests or to more effectively vest in Buyer such title to the NMP-1 Assets as is
provided for in Section 4.7 subject to the Permitted Encumbrances. Seller shall cooperate with
Buyer, at Buyer’s expense, in Buyer’s efforts to cure or remove any Permitted Encumbrances
that Buyer reasonably deems objectionable. From time to time after the Closing Date, without
further consideration, Buyer will, at its own expense, execute and deliver such documents to
Seller as Seller may reasonably request in order to evidence Buyer’s assumption of the Assumed
Liabilities and Obligations.

(c)  The Parties shall cooperate with each other to facilitate the transition of

.

the information systems, computer applications and processing of data at the Facilities.

(d)  To the extent that Seller’s rights under Seller’s Agreement may not be
assigned without the consent of another Person which consent has not been obtained, this
Agreement shall not constitute an agreement to assign the same if an attempted assignment
would constitute a breach thereof or be unlawful, and Seller, at its expense, shall use
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Commercially Reasonable Efforts to obtain any such required consent(s) as promptly as possible.
Seller and Buyer agree that if any consent t0 an assignment of Seller’s Agreement shall not be
obtained or if any attempted assignment would be ineffective or would impair Buyer’s rights and
obligations under the applicable Seller’s Agreement so that Buyer would not in effect acquire the
benefit of all such rights and obligations, Seller, to the maximum extent permitted by law and
such Seller’s Agreement, shall after the Closing appoint Buyer to be Seller’s representative and
agent with respect to such Seller’s Agreement, and Seller shall, to the maximum extent permitted
by law and such Seller’s Agreement, enter into such reasonable arrangements with Buyer as are
necessary to provide Buyer with the benefits and obligations of such Seller’s Agreement. Seller
and Buyer shall cooperate and shall each use Commercially Reasonable Efforts after the Closing
to obtain an assignment of such Seller’s Agreement to Buyer.

(e) Seller agrees to provide such services to Buyer for up to two years
following the Closing as are reasonably required to the extent necessary to ensure the continuity
of support for NMP-1 and the orderly completion of projects or other work in progress that
would be adversely affected if those services were interrupted. Buyer and Seller will agree, as’
promptly as practicable, following the date hereof, on the nature of such services, which shall be
agreed upon in a service agreement. Seller will be reimbursed for all its costs, including
development costs, in accordance with procedures to be mutually agreed upon by Seller and
Buyer or on an altemative cost reimbursement basis as mutually agreed by Seller and Buyer.

6.5. Public Statements. Until thirty (30) days following the Closing Date, the Parties
shall not issue any press release or file any public disclosure with the SEC with respect to this
Agreement or the transactions contemplated hereby without first affording the non-disclosing
Party the opportunity to review and comment on such disclosure.

6.6. Consents and Approvals.

(a) Seller and Buyer shall each file or cause to be filed with the Federal Trade
Commission and the Department of Justice any notifications required to be filed under the HSR
Act and the rules and regulations promulgated thereunder with respect to the transactions
contemplated hereby. The Parties shall consult with each other as to the appropriate time of
filing such notifications and shall agree upon the timing of such filings, to respond promptly to
any requests for additional information made by either of such agencies. The Parties shall use
their Commercially Reasonable Efforts to cause the waiting periods under the HSR Act to
terminate or expire at the earliest possible date after the date of filing. Buyer will pay all filing
fees under the HSR Act but each Party will bear its own costs for the preparation of any such
filing.

(b)  As promptly as practicable after the date of this Agreement and after the
receipt of any findings required to be made by any other Governmental Authority as a condition
to Buyer and Seller making the filings contemplated by this paragraph, (i) Buyer shall file with
FERC an application requesting Exempt Wholesale Generator status for Buyer, which filing may
be made individually by Buyer or jointly with Seller, as reasonably determined by the Parties,
(ii) Buyer and Seller shall file with FERC an application requesting approval of the
Interconnection Agreement, and (iii) Buyer shall file with FERC applications requesting
approval of the Power Purchase Agreements and may file a FERC application requesting
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approval of any power purchase agreement between Buyer and its Affiliates. In fulfilling their
respective obligations set forth in the immediately preceding sentence, each of Buyer and Seller
shall use Commercially Reasonable Efforts to effect the referenced filings with FERC by the
relevant dates set forth on Schedule 6.6. Prior to submitting such applications with FERC, the
Party preparing the filing shall submit such application to the other Party for review and
comment, and the filing Party shall incorporate into the application any revisions reasonably
requested by the other Party. Each Party shall be solely responsible for the cost of preparing,
reviewing and filing its respective application, any petition(s) for rehearing, or any
reapplication(s).

()  As promptly as practicable after the date of this Agreement, Seller and
Buyer shall, as applicable, file with NYPSC, or any other Governmental Authority having
jurisdiction over Buyer or the Purchased Interests, an application requesting a determination that
the Purchased Interests (i) will be an eligible facility under Section 32 of the Holding Company
Act, (ii) will benefit consumers, (iii) is in the public interest, and (iv) does not violate state law.
In fulfilling their respective obligations set forth in the immediately preceding sentence, each of
Buyer and Seller shall use its Commercially Reasonable Efforts to effect or cause 1o be effected
any such filings by the relevant dates set forth on Schedule 6.6. Prior to any Party’s submission
of the applications contemplated by this Section 6.6(c), the submitting Party shall give such
application to the other Parties for review and comment and the submitting Party shall
incorporate into the application any revisions reasonably requested by the reviewing Parties.
Each Party will bear its own costs of the preparation and review of any such filings.

(d)  As promptly as practicable after the date of this Agreement, Buyer shall
file with FERC an application requesting authorization under Section 205 of the Federal Power
Act to sell electric generating capacity and energy (and, at Buyer’s discretion, other services,
including, without limitation, ancillary services) at wholesale at market-based rates. In fulfilling
its obligations set forth in the immediately preceding sentence, Buyer shall use its Commercially
Reasonable Efforts to effect the referenced application with FERC by the relevant date set forth
on Schedule 6.6. Prior to Buyer’s submission of such application with FERC, Buyer shall
submit such application to Seller for review and comment and Buyer shall consider any revisions
reasonably requested by Seller. Buyer shall be solely responsible for the cost of preparing and
filing this application, any petition(s) for rehearing, or any reapplication(s). Each Party will bear
its own costs of the preparation and review of any such filings.

(¢)  As promptly as practicable after the date of this Agreement, Buyer and
Seller shall file with NRC an application requesting consent under Section 184 of the Atomic
Energy Act and 10 CF.R. § 50.80 for the transfer of the NMP-1 license from Seller to Buyer,
and approval of any conforming license amendments or other related approvals. In fulfilling
their respective obligations set forth in the immediately preceding sentence, each of Buyer and
Seller shall use its Commercially Reasonable Efforts to effect any such filing by the relevant
date set forth on Schedule 6.6. Each Party will bear its own costs of the preparation of any such
filing and NRC fees shall be shared equally by each Party.

® Seller and Buyer shall cooperate with each other and prémptly prepare and
file notifications with, and request Tax clearances from, state and local taxing authorities in
jurisdictions in which a portion of the Purchase Price may be required to be withheld or in which
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Buyer would otherwise be liable for any Tax liabilities of Seller pursuant to such state and local
Tax law. .

(g)  Seller and Buyer shall cooperate with each other and, as promptly as
practicable after the date of this Agreement, (i) prepare and make with FERC, NYPSC or any
other Governmental Authority having jurisdiction over Seller, Buyer or the NMP-1 Assets, all
necessary filings required to be made with respect to the transactions contemplated hereby
(including those specified above), (ii) effect all necessary applications, notices, petitions and
filings and execute all agreements and documents, (iii) use Commerciaily Reasonable Efforts to
obtain the transfer or reissuance to Buyer of all necessary Transferable Permits, consents,
approvals and authorizations of all Governmental Authorities and (iv) use Commercially
Reasonable Efforts to obtain all necessary consents, approvals and authorizations of all other
parties, in the case of each of the foregoing clauses (i), (ii) and (iii), necessary or advisable to
consummate the transactions contemplated by this Agreement (including, without limitation,
Seller’s Required Regulatory Approvals and Buyer’s Required Regulatory Approvals) or
required by the terms of any note, bond, mortgage, indenture, deed of trust, license, franchise,
permit, concession, contract, lease or other instrument to which any Seller or Buyer is a party or
by which any of them is bound. The Parties shall respond promptly to any requests for
additional information made by such agencies, and use their respective Commercially
Reasonable Efforts to cause regulatory approval to be obtained at the earliest possible date after
the date of filing. Each Party will bear its own costs of the preparation and review of any such
filing. Seller and Buyer shall have the right to review in advance all characterizations of the
information relating to the transactions contemplated by this Agreement which appear in any
filing made in connection with the transactions contemplated hereby and the filing Party shall
incorporate into any filing any revisions reasonably requested by the non-filing Party.

(h)  Buyer shall have the primary responsibility for securing the transfer,
reissuance or procurement of the Permits and Environmental Permits (other than Transferable
Permits) effective as of the Closing Date. Seller shall cooperate with Buyer’s efforts in this
regard and assist in any transfer or reissuance of a Permit or Environmental Permit held by Seller
or the procurement of any other Permit or Environmental Permit when so requested by Buyer.
In the event that Buyer is unable, despite its Commercially Reasonable Efforts, to obtain a
transfer or reissuance of one or more Transferable Permits as of the Closing Date, Buyer may
use the Permits issued to Seller, provided (i) such use is not unlawful, (ii) Buyer notifies Seller
prior to the Closing Date, (iii) Buyer continues to make Commercially Reasonable Efforts to
obtain a transfer or reissuance of such Permits after the Closing Date, and (iv) Buyer indemnifies
Seller for any losses, claims or penalties suffered by Seller in connection with the Transferable
Permit that is not transferred or reissued.as of the Closing Date resulting from Buyer’s
ownership of the NMP-1 Assets following the Closing Date. In no event shall Buyer use or
otherwise rely on a Transferable Permit issued to Seller beyond one year after the Closing Date.

6.7. Brokerage Fees and Commissions. Seller and Buyer each represent and warrant
to the other that, other than with respect to fees and commissions of J.P. Morgan & Co., Inc,,
which shall be the sole responsibility of Seller, and of Barrington Energy Partners, LLC, which
shall be the sole responsibility of Parent and Buyer, no broker, finder or other Person is entitled
to any brokerage fees, commissions or finder’s fees in connection with the transaction
contemplated hereby by reason of any action taken by the Party making such representation.
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Seller and Buyer will pay to the other or otherwise discharge, and will indemnify and hold the
other harmless from and against, any and all claims or liabilities for all brokerage fees.
commissions and finder’s fees incurred by reason of any action taken by the indemnifying party.

6.8.  Tax Maters.

(a) All transfer taxes, New York State and local sales and use taxes incurred
in connection with this Agreement and the transactions contemplated hereby shall be bone by
Buyer. Buyer will file, to the extent required by applicable law, all necessary Tax Returns and
other documentation with respect to all such transfer or sales taxes, and Seller will be entitled to
review such returns in advance and, if required by applicable law, will join in the execution of
any such Tax Returns or other documentation. Prior to the Closing Date, Buyer will provide to
Seller, to the extent possible, an appropriate exemption certificate in connection with this
Agreement and the transactions contemplated hereby, due from each applicable taxing authority.

(b) With respect to Taxes to be prorated in accordance with Section 3.5 of this
Agreement, Buyer shall prepare and timely file all Tax Returns required to be filed after the
Closing with respect to the NMP-1 Assets, if any, and shall duly and timely pay all such Taxes
shown to be due on such Tax Returns. Buyer’s preparation of any such Tax Returns shall be
subject to Seller’s approval, which approval shall not be unreasonably withheld. Buyer shall
make such Tax Returns available for Seller’s review and approval no later than fifteen (15)
Business Days prior to the due date for filing such Tax Return. Not less than five (5) Business
Days prior to the due date of any such Tax Return, Seller shall pay to Buyer a portion of the
amount shown as due on such Tax Return as determined in accordance with Section 3.5 of this
Agreement in proportion to Seller’s Proportionate Ownership.

(c) Buyer and Seller shall provide the other Parties with such assistance as
may reasonably be requested by the other Party in connection with the preparation of any Tax
Return, any audit or other examination by any taxing authority, or any judicial or administrative
proceedings relating to liability for Taxes, and each will retain and provide the requesting Party
with any records or information which may be relevant to such return, audit or examination,
proceedings or determination. Any information obtained pursuant to this Section 6.8(c) or
pursuant to any other Section hereof providing for the sharing of information or review of any

Tax Return or other schedule relating to Taxes shall be kept confidential by the Parties hereto.

(d) In the event that a dispute arises between Seller and Buyer as to the
amount of Taxes, the Parties shall attempt in good faith to resolve such dispute, and any so
agreed amount shall be paid to the appropriate party. If such dispute is not resolved within 30
days thereafter, the Parties shall submit the dispute to the Independent Accounting Firm for
resolution, which resolution shall be final, conclusive and binding on the Parties.
Notwithstanding anything in this Agreement to the contrary, the fees and expenses of the
Independent Accounting Firm in resolving the dispute shall be borne fifty percent (50%) by
Seller and fifty percent (50%) by Buyer. Any payment required to be made as a result of the
resolution of the dispute by the Independent Accounting Firm shall be made within ten days after
such resolution, together with any interest determined by the Independent Accounting Firm to be
appropriate.
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S’

(e) (1) Buyer understands that:

(A) The facilities listed in Schedule 6.8(¢) hereto (the
“pollution Control Facilities”) have been financed, and refinanced, in whole or in part, with the
proceeds of the issuance and sale of the Pollution Control Bonds the interest on which, with
certain exceptions, is excludable from gross income for purposes of federal income taxation; and
Seller are the economic obligors and conduit borrowers in respect of the Pollution Control

Bonds;

(B)  The basis for the federal income tax exclusion for interest
paid to bondholders of the Pollution Control Bonds (“PC_Bondholders™) is the use of the
Pollution Control Facilities for the purpose of (I) the abatement or control of atmospheric
pollution or contamination, (II) the abatement or control of water pollution or contamination.
(II1) sewage disposal and/or (IV) the disposal of solid waste, as provided in the Internal Revenue
Code of 1954, as amended, and the Code, such qualifying purposes being discussed in more
detail in paragraph (ii) below; ' ’

(C)  The use of the Pollution Control Facilities for a purpose
other than the qualifying purposes indicated in subclause (B) above and Section 6.8(€)(ii)
hereunder may cause (I) the interest paid on the Pollution Control Bonds to be includable in the
federal gross income of the PC Bondholders, possibly with retroactive effect, unless remedial
action is taken to promptly redeem or defease the Pollution Control Bonds or any portion thereof,
and/or (II) the deductibility of Seller’s payment of interest on the Pollution Control Bonds to be
disallowed pursuant to Section 150(b) of the Code; and

(D) Any breach by Buyer of its obligations under this
subsection could result in the incurrence by Seller of additional costs and expenses, including by
way of example, but not by limitation, an increase in the rate of interest paid to the PC
Bondholders, liability to the PC Bondholders for their failure to include interest paid on the
Pollution Control Bonds in each one’s respective federal gross income in the event of a final
determination of taxability by the IRS, loss of the interest deduction to Seller under Code
section 150(b) and transaction costs relating by way of example but not by way of limitation to
any refinancing, redemption, defeasance of or tender for all or part of the Pollution Control
Bonds, and Buyer shall indemnify Seller for such additional costs and expenses incurred by

Seller solely as a result of any breach by Buyer of its covenants in Sections 6.8(e)(ii) or (iii).

(i)  Except as otherwise provided in this paragraph, Buyer shall not
use, or permit the use of, the Pollution Control Facilities for any purpose other than their current
use and in accordance with the respective tax compliance documents or non-arbitrage certificates
for each of the Pollution Control Bonds, or for (x) abating or controlling atmospheric or water
pollution or contamination by removing, altering, disposing of or storing pollutants,
contaminants, waste or heat, all as contemplated in U.S. Treasury Regulations Section 1.103-8(g)
or its successor Income Tax Regulations; (y) the collection, storage, treatment, utilization,
processing or final disposal of solid waste, all as contemplated in U.S. Treasury Regulations
Section 1.103-8(f) or its successor Income Tax Regulations; or (z) the collection, storage,
treatment, utilization, processing or final disposal of sewage, all as contemplated in U.S.
Treasury Regulations Section 1.103-8(f) or its successor Income Tax Regulations; unless Buyer
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has obtained at its own expense an opinion addressed to Seller of nationally recognized bond
counsel reasonably acceptable to Seller (“Bond Counsel™) that such change in use to a
nonqualifying one will not impair (A) the exclusion from gross income of the interest on any
issue of Pollution Control Bonds for Federal income tax purposes or (B) the deductibility of
Seller’s payments of interest based on the restrictions in Section 150(b) of the Code. For
purposes of this subsection, an abandonment of the Pollution Control Facilities shall be
considered a “change in use™; provided, however, suspending the operation of the Pollution
Control Facilities or any part thereof on a temporary basis so that the components thereof can be
reactivated and used for the qualifying purposes for which the Pollution Control Bonds were
issued, shall not be considered 2 “change in use.”

(iii)  Buyer shall not sell or transfer any portion of the Pollution Control
Facilities unless Buyer’s transferee covenants in writing for the benefit of Seller to comply with
and to satisfy the conditions of the subsection (e) with respect to transferee’s ownership and use
of the Pollution Control Facilities. Buyer’s obligation on the covenants contained in this
subsection (e) shall survive any such sale or transfer of the Pollution Control Facilities, and in
the event of a violation of such covenants, Buyer and Buyer’s transferee (and all such subsequent
transferees) shall be jointly and severally liable to Seller on Buyer’s obligations hereunder. Any
contract implementing transfer of the Pollution Control Facilities shall contain the covenants of

this subsection (e).
® [intentionally left blank]

(2) The Parties agree that, for U.S. tax purposes (and not for other purposes,
which are governed by Section 3.4), the Purchase Price shall be allocated on a basis consistent
with Section 1060 of the Code and the Treasury Regulations thereunder. Each of Buyer and
Seller agree to file Internal Revenue Service Form 8594 (Asset Acquisition Statement Under
Section 1060), and all federal, state, local and foreign Tax Returns, in accordance with such
allocations. Each of Buyer and Seller agree to provide the other promptly with any information
required to complete Form 8594. Buyer and Seller shall notify and provide the other with
reasonable assistance in the event of an examination, audit or other proceeding regarding the
allocation of the Purchase Price pursuant to this section. Buyer and Seller shall not take any
position in any tax retum, tax proceeding or audit that is inconsistent with such allocation
without the consent of the other Party.

6.9. Advice of Changes. Prior to the Closing Date, each Party will promptly advise
the other in writing of any change or discovery occurring after the date hereof that would
constitute a material breach of any representation, warranty or covenant or a Pre-Closing Breach
of the advising or other Party under this Agreement. If a Party advises the other Party of any
such matter with respect to a breach of the advising Party (other than a Pre-Closing Breach), the
other Party shall have the right to terminate this Agreement in accordance to Sections 9.1(e) or
(f) as the case may be. If a Party advises the other Party of any such matter with respect to 2
breach by the other Party (other than a Pre-Closing Breach), the advising Party shall have the
right to terminate this Agreement in accordance with Section 9.1(e) or (f) as the case may be. If -
a Party fails to exercise its termination right, the written notice under this Section 6.9 will be
deemed to have amended this Agreement, including the appropriate schedule, or to have
qualified the representations and warranties contained in ArticlesIV and V. Seller shall be
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entitled to amend, substitute or otherwise modify Seller’s Agreement to the extent that Seller’s
Agreement expires by its terms prior to the Closing Date or is terminable without liability to
Buyer on or after the Closing Date, or if the terms and conditions of such modified Seller’s
Agreement constituting the Assumed Liabilities and Obligations are on terms and conditions not
Jess favorable to Buyer than the original Seller’s Agreement.

6.10. Employees.

(a)  Buyer agrees to offer employment to the employees of NMPC’s work
force employed at, or whose work responsibilities involve principally the operation of, the
Purchased Interests (in combination with the acquisition of NMP-2 this work force currently
consists of approximately 619 management and 718 represented employees). Buyer and NMPC
agree that Buyer shall be a successor within the meaning of the IBEW Collective Bargaining
Agreement. The employment of employees who are represented by the IBEW shall continue in
accordance with the IBEW Collective Bargaining Agreement. '

(b) NMPC will make available to Buyer the IBEW Collective Bargaining
Agreement. With respect to Union Employees on the Closing Date, Buyer will assume the
IBREW Collective Bargaining Agreement as it relates to such Union Employees employed at, or
whose work responsibilities involve principally the operation of, the Purchased Interests and
shall agree and become party to and bound by the terms and conditions of the IBEW Collective
Bargaining Agreement including, but not limited to, the obligation of Buyer to recognize the
IBEW as the collective bargaining agent of such employees. A Union Employee shall be
entitled to retain his or her seniority or receive credit for service with NMPC in connection with
entitlement to wages, vacation, benefits, and rights under the IBEW Collective Bargaining
Agreement, provided that the Union Employee signs an employee declaration that is acceptable
to NMPC, or otherwise indicates in a manner that is acceptable to NMPC, that the Union
Employee is voluntarily resigning his or her employment with NMPC to pursue employment
with Buyer without asserting a claim for a separation benefit from NMPC (“Employee Transition
Agreement”). If a Union Employee fails to provide an Employee Transition Agreement
acceptable to NMPC, the Union Employee shall only be accorded such wages, vacation,
seniority, benefits, and nights as are available to new employees under the IBEW Collective
Bargaining Agreement.

(¢)  Each Non-Union Employee who is offered and accepts continued
employment with Buyer will be referred to herein as a “Transferred Non-Union Employee.”
Each Union Employee who is offered and accepts employment with Buyer will be referred to
herein as a “Transferred Unjon Emplovee.” Collectively, Transferred Non-Union Employees

and Transferred Union Employees shall be referred to herein as “Transferred Employees.”

(d)  For the period commencing on the Closing Date and ending 12 months
thereafter, and except as Buyer and any Transferred Non-Union Employee may otherwise
mutually agree, Buyer shall provide each Transferred Non-Union Employee with total
compensation including without limitation base pay, authorized overtime, bonuses, and benefits
provided under all applicable employee benefits plans and programs, and fringe benefit
arrangements (specifically excluding NMPC’s education reimbursement program) (collectively,
“Total Compensation™) which in the aggregate is substantially equivalent in value to the
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Transferred Non-Union Employee’s annualized Total Compensation received from NMPC prior
to Closing. Buyer shall also: (i) pay the reasonable relocation costs of any Transferred
Non-Union Employee who shall relocate at Buyer’s request and, (ii) maintain the defined benefit
plan described in Section 6.10(h) for the period specified in that Section.

(e) As of the Closing Date all Transferred Non-Union Employees shall cease
to participate in the employee welfare plans (as such term is defined in ERISA) maintained or
sponsored by NMPC or its Affiliates and shall, if applicable, commence participation in the
welfare benefit plans of Buyer or its Affiliates (the “Replacement Welfare Plans™) that will
provide benefits or coverage substantially similar to the benefits or coverage provided to the
Transferred Non-Union Employees under NMPC’s plans and programs in effect for the
Transferred Non-Union Employees immediately prior to the Closing Date. Buyer shall (i) waive
all limitations as to pre-existing condition exclusions and waiting periods with respect to the
Transferred Non-Union Employees under the Replacement Welfare Plans, other than, but only to
the extent of, limitations or waiting periods that were in effect with respect to such employees
under the welfare plans maintained by NMPC and that have not been satisfied as of the Closing
Date, and (ii) provide each Transferred Non-Union Employee with credit for any co-payments
and deductibles paid prior to the Closing Date during a plan year under NMPC’s plan that has
not ended as of the Closing Date, in satisfying any deductible or out-of-pocket requirements
under the Replacement Welfare Plans (on a pro-rata basis in the event of a difference in plan
years).

® Buyer shall give all Transferred Non-Union Employées credit for all
service with NMPC and its Affiliates under all employee benefit plans, programs and
arrangements and all fringe benefit plans, programs, and arrangements of Buyer (“Replacement
Benefit Plans”) in which they become participants. The service credit given is for purposes of
eligibility, vesting and service related level of benefits, but not benefit accrual (except as
provided in the following sentence). For purposes of benefit accrual, Buyer shall give
Transferred Non-Union Employees credit for all service with NMPC and its Affiliates under all
Replacement Benefit Plans, but the ultimate benefits provided under Replacement Benefit Plans
may be offset by the corresponding benefits previously provided by NMPC or benefit plans of
NMPC, or by the corresponding benefits accrued under the benefit plans of NMPC or otherwise
committed to be provided by NMPC in the future; provided, however, that such an offset shall
not be permitted with respect to the Replacement Defined Benefit Plan described in
Section 6.10(h).

(g)  Buyer agrees to allow the Transferred Non-Union Employees, as of the
Closing Date, to be eligible to commence participation in a Buyer tax-qualified 401(k) plan that
will provide benefits substantially similar to the benefits provided to the Transferred Non-Union
Employees under the NMPC tax-qualified 401(k) plan in effect for Non-Union Employees
immediately prior to the Closing Date (“NMPC Savings Plan™).

To the extent allowable by law and by the applicable NMPC plan, Buyer shall
take any and all necessary action to cause the trustee of any tax-qualified 401(k) plan of Buyer or
its Affiliates in which any Transferred Non-Union Employee becomes a participant to accept a
direct “rollover” in cash of all or a portion of said employee’s “eligible rollover distribution™
within the meaning of Section 402 of the Code from the NMPC Savings Plan if requested to do
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so by the Transferred Non-Union Employee. However, any tax-qualified 401(k) plan of Buyer
or its Affiliates accepting such a rollover shall not be required to permit any investment to be
made in Niagara Mohawk Holdings, Inc. common stock on behalf of any Transferred Non-Union
Employee after the Closing Date. Notwithstanding anything in this paragraph to the contrary, if
Transferred Non-Union Employees are not entitled to distributions from the NMPC Savings Plan
as a result of being employed by Buyer, then either (i) the parties may negotiate a direct transfer
from the NMPC Savings Plan trust to Buyer's tax-qualified plan trust under such terms and
conditions as are agreeable to both parties or (ii) if the parties are unable to negotiate such an
agreement, then Buyer agrees to provide NMPC, in a timely manner, with such information as
NMPC reasonably needs about the Transferred Non-Union Employees in order for NMPC to
administer the Transferred Non-Union Employees’ benefits under the NMPC Savings Plan (e.g.,
information about when the Transferred Non-Union Employees retire, die, terminate

employment).

(h) Effective as of the Closing Date, Buyer shall cause to be established a
defined benefit pension plan for the benefit of the Transferred Non-Union Employees (the
“Replacement Defined Benefit Plan”). The Replacement Defined Benefit Plan shall have the
same terms as apply to the Transferred NonUnion Employees under NMPC'’s qualified defined
benefit plan (“NMPC’s Defined Benefit Plan™) as of the Closing Date; provided that, except as
required by law, no improvements for Transferred Non-Union Employees are made after the date
hereof and prior to the Closing Date without the written consent of Buyer, which consent shall

_not be unreasonably withheld. Buyer agrees to maintain such terms for Transferred Non-Union
. Employees for a period of at least seven (7) years after the Closing Date (provided, however, that
if changes in the law require any such terms to be modified, Buyer may change such terms to the
extent necessary to comply with such laws as reasonably determined by the Buyer).

The Transferred Non-Union Employees shall be given credit in the Replacement Defined
Benefit Plan for all service with and compensation from NMPC and its Affiliates as if it were
service with and compensation from Buyer for purposes of determining eligibility for benefits,
the amount of any benefits or benefit accruals, vesting, and service related levels of benefits

under the Replacement Defined Benefit Plan.

In connection with the foregoing, the following actions shall be taken as of the Closing
Date:

(A)  Atthe time specified in subparagraph (C) below, NMPC shall cause to be
transferred from NMPC’s Defined Benefit Plan to the corresponding
Replacement Defined Benefit Plan assets equal to (i) the Projected Benefit
Obligation (“PBQ"), as determined in accordance with the actuarial
assumptions set forth in Schedule 6.10(h) (the “Assumptions”),
attributable to the Transferred Non-Union Employees as of the Closing
Date, plus (ii) interest at an annual rate that is equivalent to the discount
rate set forth in the Assumptions for the period from the Closing Date to
the date of the actual transfer of assets and adjusted for benefit payments
under the NMPC’s Defined Benefit Plan made pursuant to
subparagraph (D) below; provided, however, that if NMPC is unable to

- transfer the amount required by this paragraph h(A)(i) and (i1), then:
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(B)

©)

D)
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O NMPC shall transfer an amount equal to the sum of the
accumulated benefit obligation (“ABQ™), whether or not
vested, as determined in accordance with the Assumptions,
and which is attributable to the Transferred Non-Union
Employees as of the Closing Date and the amount
described in paragraph h(A)(ii); and

(I  NMPC shall pay to Buyer in cash the amount of the
difference  between the  amount described In
paragraph h(A)(1) and (ii) and the amount described in
clause (1) above.

The transfer of either of the amounts described in this subparagraph (A)
shall be made in accordance with Section 414(1) of the Code and Treasury
Regulation Section 1.414(1)-1, using the actuarial assumptions specified in
Schedule 6.10(h). The PBO and ABO shall be calculated in accordance
with the Assumptions and using an annual interest rate credit equal to the
“Interest Rate” (as that term is defined in the NMPC Defined Benefit Plan)
at the Closing Date.

All assets transferred under subparagraph (A) shall be transferred in cash,
or in marketable securities that are reasonably acceptable to Buyer.

Within 45 days after the Closing Date, NMPC and Buyer shall file or
cause to be filed any Forms 5310-A that may be required to be submitted
to the IRS in connection with the transfer described in subparagraph (A).
The transfer described in subparagraph (A) shall be made as soon as
practicable following the determination of the amount described in
subparagraph (A), but in no event prior to the thirtieth (30™) day following
the filing of such Forms 5310-A with the IRS or, in the event that the IRS,
the PBGC or any other governmental entity raises any objections to the
transfer, the date as of which the IRS, the PBGC or other governmental
entity withdraws such objections or is satisfied that the terms of the
transfer have been modified to the extent necessary to meet such
objections.

Upon completion of the transfer under subparagraph(A), all benefit
payments from the Replacement Defined Benefit Plan shall be the
responsibility of Buyer. Pending completion of the transfer under
subparagraph (A), any benefits that would otherwise be payable to the
Transferred Non-Union Employees under the Replacement Defined
Benefit Plan shall be paid or continue to be paid out of the NMPC'’s
Defined Benefit Plan, and the amount to be transferred under
subparagraph (A) shall be reduced by the amount of such payments.
Pending the completion of such transfer, NMPC will cooperate with Buyer

with respect to plan administration, including the disbursement of benefits.
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(E)  Buyer agrees that it shall submit the Replacement Defined Benefit Plan to
the IRS for a determination letter on its tax-qualified status under
Section 401(a) of the Code as soon as practicable after the Closing.

NMPC agrees that it shall use Commercially Reasonable Efforts to accomplish the
wransfer of assets described in subparagraph (A) of this Section 6.10; provided, however, that if
NMPC determines in good faith that it is unable to make such a transfer, then, notwithstanding
the language in this Section 6.10, NMPC and Buyer agree to negotiate a mutually agreeable
resolution of the defined benefit plan issues in this Section.

(i) Buyer and NMPC do not anticipate the issuance of any notices pursuant to
the WARN Act. Notwithstanding the foregoing, NMPC agrees to timely perform and discharge
all requirements under the WARN Act and under applicable state and local laws and regulations
for the notification of employees arising from the sale of the Purchased Interests to Buyer up to
the Closing Date for those employees who will not become Transferred Employees effective as
of the Closing Date. On or after the Closing Date, Buyer shall be responsible for performing and
discharging all requirements under the WARN Act and under applicable state and local laws and
regulations for the notification of employees with respect to the Purchased Interests. At Closing,
NMPC shall provide a certificate setting forth the number of employees who suffered an
“employment loss” at NMP-1 or NMP-2 as defined under the WARN Act in the ninety (90)
days immediately preceding the Closing Date. : :

() NMPC is responsible for extending COBRA continuation coverage to all
employees and former employees, and qualified beneficiaries of such employees and former
employees, who become or became entitled to such COBRA continuation coverage on or before
the Closing Date by reason of the occurrence of a qualifying event on or before the ‘Closing Date,
including those for whom the Closing Date occurs during their COBRA election period. Buyer
shall be responsible for providing COBRA continuation coverage only to Transferred Employees
and qualified beneficiaries of such employees who become entitled to such COBRA continuation
coverage on or after the Closing Date by reason of the occurrence of a qualifying event after the
Closing Date.

(k) NMPC shall remain responsible for paying Transferred Non-Union
Employees for: (a)all salary, wages, and a pro rata portion of any bonuses or incentive
compensation that were earned for time worked for NMPC or NMPC’s Affiliates prior to the
Closing Date; and (b) all workers’ compensation, disability benefits, or other insurance benefits
for which entitlement to payment is based upon events occurring prior to the Closing Date
including any incurred but unreported claims under employee benefit plans maintained by
NMPC. NMPC shall pay to Buyer as promptly as practicable following the Closing Date, but no
Jater than the 45" day, the cash equivalent for all vacation time for Transferred Non-Union
Employees which has accrued as of the Closing Date (holiday time shall not be included in such
payment). Seller shall remain responsible for all vacation time for Transferred Union Employees
which has accrued as of the Closing Date.

() Individuals who are otherwise “Union__Employees” or “Non-Union
Employees” but who on any date are not actively at work due to a leave of absence covered by
the Family and Medical Leave Act, or due to any other authorized leave of absence, shall
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nevertheless be treated as “Union Emplovees™ or as “Non-Union Emplovees,” as the case may
be, on such date if they are able to (i) return to work within the protected period under the Family
and Medical Leave Act or such other leave whichever is applicable, and (ii) perform the essential
functions of their job, with or without a reasonable accommodation.

(m) For at least two years following the Closing Date, Buyer shall provide all
Transferred Non-Union Employees with retiree medical, mental health, prescription drug. and
life insurance coverages (the “Replacement Retiree Coverages™) that are substantially similar to
the NMPC retiree medical, mental health, prescription drug, and life insurance coverages
available to eligible Non-Union Employees who retire from NMPC immediately prior to the
Closing Date (the “NMPC Retiree Coverages”). Buyer shall (i) waive all limitations as to pre-
existing condition exclusions and waiting periods with respect to the Transferred Non-Union
Employees under the Replacement Retiree Coverages, other than, but only to the extent of
limitations or waiting periods that were in effect with respect to such employees under the
NMPC Retiree Coverages and that have not been satisfied as of the Closing Date, and
(ii) provide each Transferred Non-Union Employee with credit for any co-payments and
deductibles paid prior to the Closing Date during a plan year under each applicable NMPC'’s plan
that has not ended as of the Closing Date, in satisfying any deductible or out-of-pocket
requirements under the Replacement Retiree Coverages (on a pro-rata basis in the event of a
difference in plan years). Effective as of the Closing Date, NMPC shall have no responsibility to
provide retirce medical, mental health, prescription drug, or life insurance coverages for any

Transferred Employee.

(n) Buyer shall pay to each Transferred Non-Union Employee who is hired by
Buyer and whose employment is terminated by Buyer or one of its Affiliates within eighteen
months of the Closing Date a severance benefit package equivalent to that which would have
been provided to such individual upon such termination by NMPC under the Niagara Mohawk
Involuntary Severance Plan as in effect on the Closing Date had such individual remained
continuously employed by NMPC or its Affiliates and had been eligible for, and entitled to
benefits under, such plan on the date of such termination.

(o) Buyer shall assume the obligations of Seller under the agreements listed on
Schedule 6.10(o) hereto.

6.11. Risk of Loss.

(a)  Prior to the Closing, Buyer shall not bear any risk of loss or damage to the
property included in the NMP-1 Assets. Seller shall replace or repair any damage to the NMP-1
Assets in accordance with Good Utility Practices, except as otherwise provided in paragraphs (b)
or (c) below.

(b)  If, before the Closing, all or any portion of the NMP-1 Assets is taken by
eminent domain or is the subject of a pending or (to the Knowledge of Seller) contemplated
taking which has not been consummated, Seller shall notify Buyer promptly in writing of such
fact. If such taking would create a Material Adverse Effect, Buyer and Seller shall negotiate in
good faith to settle the loss resulting from such taking (including, without limitation, by making
a fair and equitable adjustment to the Purchase Price) and, upon such settlement, consummate the
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transactions contemplated by this Agreement pursuant to the terms of this Agreement. 1f no such
settlement is reached within sixty (60) days after Seller has notified Buyer of such taking, then
Buyer or Seller may terminate this Agreement pursuant to Section 9.1(f).

(c) If, before the Closing, all or any portion of the NMP-1 Assets is damaged
or destroyed by fire or other casualty, Seller shall notify Buyer promptly in writing of such fact.
" If such damage or destruction would create a Material Adverse Effect and Seller has not notified
Buyer of its intention to cure such damage or destruction within fifteen (135) days after its
occurrence, Buyer and Seller shall negotiate in good faith to settle the loss resulting from such
casualty (including, without limitation, by making a fair and equitable adjustment to the
Purchase Price) and, upon such settlement, consummate the transactions contemplated by this
Agreement pursuant to the terms of this Agreement. If no such settlement is reached within sixty
(60) days after Seller has notified Buyer of such casualty, then Buyer may terminate this
Agreement pursuant to Section 9.1(f).

(d)  The provisions of Section 5-1311 of the New York General Obligations
Law shall not apply to this Agreement.

6.12. Decommissioning Funds.

: (a) (1) Between the date hereof and the Closing Date, Seller will make
additional cash deposits from time to time to its Qualified Decommissioning Fund and its
Nongqualified Decommissioning Fund such that, on the Closing Date Seller shall have
accumulated assets in the Decommissioning Funds equal to the Qualified Target, calculated on a
Net Cash Value basis, in the Qualified Decommissioning Fund and the Nonqualified Target in
the Nonqualified Decommissioning Fund.

(i)  Atthe Closing, Seller shall cause all of the assets of the
Decommissioning Funds to be transferred to the Trustee under the Post-Closing
Decommissioning Trust Agreement.

(b)  The Parties shall not take any actions that would be inconsistent with the
desired Tax consequences of the transactions contemplated by this Agreement as set forth below:

() None of the Seller, its Qualified Decommissioning Fund or Buyer
shall recognize any gain or otherwise take into account any income for federal income tax
purposes by reason of the transfer of the assets of such Qualified Decommissioning Fund to the
trustee under the Post-Closing Decommissioning Trust Agreement.

(i)  Seller will (T) determine its gain or loss by taking the difference
between its Tax Basis in the Purchased Interests (excluding the assets comprising its Qualified
Decommissioning Fund) and its Purchase Price as determined under Section 3.2 and Buyer’s
assumption of its percentage interest of Assumed Liabilities and Obligations to the extent such
Assumed Liabilities and Obligations are taken into account as liabilities for federal income tax
purposes (together “Amount Realized”) (excluding for purposes of this paragraph 6.12(b)(i), the
decommissioning liability to the extent of the fair market value of the assets of the Qualified
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Decommissioning Fund); and (II) take a current deduction in determining its taxable income for
its taxable year which includes the Closing Date in an amount equal to the total of any amounts
treated as realized by Seller, or otherwise recognized as income to Seller, as a result of Buyer's
assumption of the Decommissioning obligations with respect to the Purchased Interests.

, | (iii)  Seller will not be liable for any Tax on account of any built in-gain
in Seller’s Qualified Decommissioning Fund.

(iv)  Buyer will not realize income as a result of its acquisition of the
Purchased Interests except to the extent that the fair market value of the Class I Assets (as
defined in Temporary Regulations Section 1.338-6T(b)(1) and other than the assets comprising
Seller’s Qualified Decommissioning Fund) included as part of the Purchased Interests exceeds
the Purchase Price.

(c) In the event that, during the period beginning on the date of this
Agreement and ending on the Closing Date, legislation or Treasury Regulations are enacted or
promulgated or the IRS issues a private letter ruling which is available to the Parties, revenue
ruling, revenue procedure, announcement or notice, or there has been a decision of a court of
competent jurisdiction, that produces a benefit for the Buyer not otherwise contemplated in
Section 6.12(b)(i) and 6.12(b)(iv) and is related to the transactions contemplated in this
Agreement, then, the Parties agree to negotiate in good faith an equitable sharing of any such
benefit.

6.13. Spent Nuclear Fuel Fees. Except as provided in the third sentence of this
paragraph and Sections 2.1(b) and 2.3(g), between the date hereof and the Closing Date, and at
all times thereafter, Seller will remain liable for all Spent Nuclear Fuel Fees and any other fees
associated with electricity generated at NMP-1 and sold prior to the Closing Date, and Buyer
shall have no liability or responsibility therefor. Buyer shall pay and discharge all fees and
expenses associated with the nuclear fuel consumed in NMP-1 and sold from and after the
Closing Date, and Seller shall have no liability or responsibility therefor. Buyer shall assume
title to, and responsibility for the storage and disposal of the Spent Nuclear Fuel of NMP-1 as of
the Closing Date. Seller shall assign to Buyer its undivided right, title and interest in and to the
DOE Standard Spent Fuel Disposal Contract and shall provide the required notice to DOE within
90 days of transfer of title to spent fuel.

6.14. Department of Energy Decontamination and Decommissioning Fees. Seller will
continue to pay all Department of Energy Decontamination and Decommissioning Fees relating
to nuclear fuel purchased and consumed at NMP-1 prior to the Closing Date, including but not
limited to all annual Special Assessment invoices to be issued after the Closing Date by the
Department of Energy, as contemplated by its regulations at 10 C.F.R. Part 766 implementing
Sections 1801, 1802, and 1803 of the Atomic Energy Act.

6.15. Cooperation Relating to Insurance and Price-Anderson_Act. Until the Closing,
NMPC will maintain in effect the same level of property damage and liability insurance for the
Facilities as in effect on the date hereof. NMPC shall cooperate with Buyer’s efforts to obtain
insurance, including insurance required under the Price-Anderson Act or other Nuclear Laws,
with respect to the NMP-1 Assets. In addition, subject to the satisfaction of Buyer’s
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indemnification obligations under Section 8.1(a), NMPC agrees 1o use reasonable efforts to assist
Buyer in making any claims against pre-Closing insurance policies of NMPC that may provide
coverage related to Assumed Liabilities and Obligations. Buyer agrees to indemnify NMPC for
its reasonable out of pocket expenses incurred in providing such assistance and cooperation and
not to take any action which shall adversely affect any residual rights of NMPC in such
insurance policies.

6.16. Tax_Clearance Certificates. Seller and Buyer shall cooperate and use their
Commercially Reasonable Efforts to cause the tax clearance certificates described in
Schedule 4.20 of this Agreement to be issued by the appropriate taxing authorities prior to the
Closing Date or as soon as practicable thereafter. Buyer shall, at least ten (10) days prior to the

“Clesing Date; file Form AU-196.10, Notification of Sale, Transfer or Assignment in Bulk, with
the New York State Department of Taxation and Finance.

6.17. Release of Seller. Buyer shall use Commercially Reasonable Efforts to obtain a
written release of Seller effective as of the Closing with respect to obligations arising on or after
the Closing Date under any of the Seller’s Agreements or Non-material Contracts assigned to
Buyer hereunder.

6.18. Private Letter Ruling. The parties agree to cooperate in good faith in the
preparation and filing of a private letter ruling request to be made jointly by Buyer and Seller in
order to confirm the federal income tax treatment desired by the Parties as set forth in Section
6.12(b)(i), (ii), and (iv). All rulings requested shall be consistent with private letter rulings
issued as of the date of this Agreement by the TRS with respect to the transfer of a Qualified
Decommissioning Fund to a non-regulated buyer. Neither Buyer nor Seller will take any action

to cause the IRS to fail to issue such private letter ruling. The filing fees payable in connection
with such request shall be borne 50% by the Buyer and 50% by the Seller.

6.19. Decommissioning. Buyer hereby agrees to commit to the NYPSC as a part of
receiving Buyer’s Required Regulatory Approvals to Decommission NMP-1 once the Site is no
longer utilized for power generation, it being understood for purposes of this Section 6.19 that
the term Decommission shall include, but not be limited to, all requirements of Nuclear Laws
and Environmental Laws, including the applicable requirements of the Atomic Energy Act and
the NRC’s rules, regulations, orders and pronouncements thereunder in effect on the date hereof.

6.20. Obligation of Parent to Fund Buyer under Note. In the event of the failure of
Buyer to meet the Net Worth Requirement or the Coverage Requirement (as defined in the Note
referred to in Section 3.2 hereof) prior to the date on which such Note is satisfied in full, the
Parent shall be obligated (the “Capital Obligation”) no later than 5 days after receipt of notice
from Seller to make an equity contribution or otherwise adjust the capital structure of Buyer in
order to cause Buyer to comply with such requirements in order to avoid the occurrence of an
Event of Default (as defined in such Note), which 5 days shall run concurrently with the 5 day
notice period set forth in Section 5(g) or 5(h) of such Note, as applicable. In the event of the
failure by Parent to comply with its Capital Obligation, the Seller shall be entitled to the remedy

of specific performance against Parent, compelling Parent to comply with its Capital Obligation,

and Parent shall reimburse Seller for any expenses in connection with enforcing its rights under
this Section 6.20.

-64-
DC_LANOL: 124015v14



ARTICLE VII

CONDITIONS

71. Conditions to Obligations of Buver. The obligations of Buyer to purchase the
Purchased Interests and to consummate the other transactions contemplated by this Agreement
shall be subject to the fulfillment at or prior to the Closing Date (or the waiver by Buyer) of the
following conditions:

(a) The waiting period under the HSR Act applicable to the consummation of
the sale of the Purchased Interests contemplated hereby shall have expired or been terminated.

(b)  No preliminary or permanent injunction or other order or decree by any
federal or state court or Governmental Authority which prevents the consummation of the sale of
the Purchased Interests contemplated herein shall have been issued and remain in effect (each
Party agreeing 1o cooperate in all efforts to have any such injunction, order or decree lifted) and
no statute, rule or regulation shall have been enacted by any state or federal government or
Governmental Authority which prohibits the consummation of the sale of the Purchased
Interests;

(c)  Buyer shall have received all of Buyer’s Required Regulatory Approvals,
in form and substance reasonably satisfactory (including no materially adverse conditions as
described in Section 9.1(b)) to Buyer and such approvals shall be in full force and effect and
either (i) shall be final and non-appealable or (ii) if not final and non-appealable, shall not be
subject to the possibility of appeal, review or reconsideration which, in the reasonable opinion of
Buyer is likely to be successful and, if successful, would have a Material Adverse Effect, or a
material adverse effect on the business, assets, operations or condition (financial or otherwise) of
Buyer,

(d) Seller shall have received all of Seller’s Required Regulatory Approvals
(other than those the failure of which to obtain could not reasonably be expected to result in a
Material Adverse Effect or a material adverse effect on the business, assets, operations or
condition (financial or otherwise) of Buyer), none of such approvals shall contain any conditions
that could reasonably be expected to result in a material adverse effect on the operations or
condition (financial or otherwise) of the NMP-1 Assets and the NMP-2 Interests, taken as a
whole, or a material adverse effect on the business, assets, operations or condition (financial or
otherwise) of Buyer, and such approvals shall be in full force and effect and either (i) shall be
final and non-appealable or (ii) if not final and non-appealable, shall not be subject to the
possibility of appeal, review or reconsideration which, in the reasonable opinion of Buyer is
likely to be successful and, if successful, would have a Material Adverse Effect, or a material
adverse effect on the business, assets, operations or condition (financial or otherwise) of Buyer;

(¢)  Seller shall have performed and complied in all material respects with the
covenants and agreements contained in this Agreement which are required to be performed and
complied with by Seller on or prior to the Closing Date;
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$3) Except to the extent the Purchase Price shall have been adjusted pursuant
to Section 3.8 with respect to any representation and warranty, the representations and warranties
of Seller set forth in this Agreement that are qualified by materiality shall be true and correct as
of the Closing Date and all other representations and warranties shall be true and correct in all
material respects as of the Closing Date, in each case as though made at and as of the Closing
Date;

(2 Buyer shall have received certificates from an authorized officer of Seller,
dated the Closing Date, to the effect that, to such officer’s knowledge, the conditions set forth in
Section 7.1(¢), (f), (k), (n) and (0) have been satisfied by Seller, including a statement that such
officer has received written confirmation as to Section 7.1(f) from the persons listed on Schedule
1.1(84); _

(h)  Buyer shall have received an opinion from Seller’s counsel reasonably
acceptable to Buyer, dated the Closing Date and reasonably satisfactory in form and substance to
Buyer and its counsel, substantially in the form of Exhibit J hereto; ’

() Seller shall have delivered, or caused to be delivered, to Buyer at the
Closing, Seller’s closing deliveries described in Section 3.6;

)] Buyer shall have received from a title insurance company reasonably
acceptable to Buyer an ALTA owner’s title insurance policy on the Real Property, in form and
substance reasonably satisfactory to Buyer, insuring title as described in Section 4.7, subject
only to the Permitted Encumbrances. Buyer shall provide Seller with a copy of a preliminary
title report and an updated survey for the Real Property to the extent obtained by Buyer;

(k) Since the date hereof, no Material Adverse Effect shall have occurred and
be continuing;

4] The liens of the Mortgage Indentures on the NMP-1 Assets shall have
been released and any documents necessary to evidence such release shall have been delivered to
the title company;

(m) The simultaneous sale to Buyer of the Purchased Interests in NMP-2
pursuant to the NMP-2 Asset Purchase Agreement shall have been completed;

(n) The value of the Decommissioning Funds shall be as set forth in
Section 6.12(a)(i);

(o) For a period of seven consecutive days in the two week period prior to the
Closing Date, and as of the Closing, each of NMP-1 and NMP-2 shall have been continuously
operated at 97% of full licensed thermal power, other than a temporary reduction in power
output of not more than five percent of full licensed thermal power that continues for less than
48 hours and planned reductions in power 10 swap feed pumps, rod sequence exchanges and
scram time testing after which 97% of full licensed thermal power shall have again been
reached;
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(p)  The taxes payable with respect to NMP-1 and NMP-2 to Oswego County,
Town of Scriba and Oswego City School District shall not be materially higher than those
contemplated by the Memorandum of Understanding, dated November 13, 2000, among such
entities and Seller, provided that Seller shall have the right to satisfy this condition with an
adjustment to the Purchase Price agreed to by the Parties; provided, however, that if the taxes
subsequently paid after the Closing are decreased below the levels used in determining such
adjustment, Seller shall be refunded such overpayment; and

(qQ) Legislation or Treasury Regulations shall have not been enacted or
promulgated, the IRS shall not have issued a private letter ruling which is available to the
Parties, revenue ruling, revenue procedure, announcement or notice, and there shall not have
been a decision of a court of competent jurisdiction, that is reasonably likely to cause for federal
income tax purposes a result different for Buyer than the tax results contemplated in Section
6.12(b)(i) and 6.12(b)(1v) which is materially adverse to Buyer.

79 Conditions to Obligations of Seller. The obligation of Seller to sell the Purchased
Interests and to consummate the other transactions contemplated by this Agreement shall be
subject to the fulfiliment at or prior to the Closing Date (or the waiver by Seller) of the following
conditions:

(a) ‘ The waiting period under the HSR Act applicable to the consummation of
the sale of the Purchased Interests contemplated hereby shall have expired or been terminated;

(b) No preliminary or permanent injunction or other order or decree by any
federal or state court or Governmental Authority which prevents the consummation of the sale of
the Purchased Interests contemplated herein shall have been issued and remain in effect (each
Party agreeing to use its Commercially Reasonable Efforts to have any such injunction, order or
decree lifted) and no statute, rule or regulation shall have been enacted by any state or federal
government or Governmental Authority in the United States which prohibits the consummation
of the sale of the Purchased Interests;

(c) Seller shall have received all of Seller’s Required Regulatory Approvals,
in form and substance reasonably satisfactory (including no materially adverse conditions as
described in Section 9.1 (d)) to Seller and such approvals shall be in full force and effect and
either (i) shall be final and non-appealable or (ii) if not final and non-appealable, shall not be
subject to the possibility of appeal, review or reconsideration which, in the reasonable opinion of
Seller (A) is likely to be successful and (B), if successful, would have a material adverse effect
on the operations or conditions (financial or otherwise) of Seller;

(d  Buyer shall have received all Buyer’s Required Regulatory Approvals
(other than those the failure of which to obtain could not reasonably be expected to result in a
material adverse effect on the business, assets, operations or condition (financial or otherwise) of
Seller), none of such approvals shall contain any conditions that could reasonably be expected to
result in a material adverse effect on the business, assets, operations or condition (financial or
otherwise) of Seller, and such approvals shall be in full force and effect and either (i) shall be
final and non-appealable or (ii) if not final and non-appealable, shall not be subject to the
possibility of appeal, review or reconsideration which, in the reasonable opinion of Selier (A) is
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likely to be successful and (B) if successful, would have a material adverse effect on the
business, assets, operations or condition (financial or otherwise) of Seller;

(e) All consents and approvals for the consummation of the sale of the
Purchased Interests contemplated hereby required under the terms of any note, bond. mortgage,
indenture, material agreement or other instrument or obligation to which Seller is party or by
which Seller, or any of the NMP-1 Assets, may be bound, shall have been obtained, other than
those which if not obtained, would not, individually and in the aggregate, create a material
adverse effect on the operations or conditions (financial or otherwise) of Seller;

® Buyer shall have performed and complied with in all material respects the
covenants and agreements contained in this Agreement which are required to be performed and
complied with by Buyer on or prior to the Closing Date;

(2) The representations and warranties of Buyer and Parent set forth in this
Agreement that are qualified by materiality shall be true and correct as of the Closing Date and
all other representations and warranties shall be true and correct in all material respects as of the
Closing Date, in each case as though made at and as of the Closing Date;

(h)  Seller shall have received certificates from an authorized officer of Buyer
and Parent, dated the Closing Date, to the effect that, to the knowledge of such officer(s), the
conditions set forth in Sections 7.2(f) and (g) have been satisfied by Buyer and Parent;

@) Effective upon Closing, Buyer shall have assumed, as set forth in
Section 6.10, all of the applicable obligations under the IBEW Collective Bargaining Agreement,

G) Seller shall have received opinions from Buyer’s and Parent’s counsel
reasonably acceptable to Seller, dated the Closing Date and satisfactory in form and substance to
Seller and its counsel, substantially in the form of Exhibit K hereto;

(k) Buyer shall have delivered, or caused to be delivered, to Seller at the
Closing, Buyer’s closing deliveries described in Section 3.7;

()] The liens of the Mortgage Indentures on the NMP-1 Assets shall have
been released and any documents necessary to evidence such release shall have been delivered to
the title company;

(m) The simultaneous sale to Buyer of the Purchased Interests in NMP-2
pursuant to the NMP-2 Asset Purchase Agreement shall have been completed; and

(n)  Legislation or Treasury Regulations shall have not been enacted or
promulgated, the IRS shall not have issued a private letter ruling which is available to the Parties,
revenue ruling, revenue procedure, announcement or notice, and there shall not have been a
decision of a court of competent jurisdiction, that is reasonably likely to cause for Federal
income tax purposes a result different for Seller than the tax results contemplated in
Section 6.12(b)(i) and 6.12(b)(i1) which is materially adverse to such Seller.
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ARTICLE VIII
INDEMNIFICATION

ANy i

8.1. Indemnification.

(a) Following the Closing, Buyer shall indemnify, defend and hold harmless
Seller, its officers, directors, employees, shareholders, Affiliates and agents (each, a “Seller
Indemnitee”) from and against any and all claims, demands, suits, losses, liabilities, damages,
obligations, payments, COSts and expenses (including, without limitation, the costs and expenses
of any and all actions, suits, proceedings, assessments, judgments, settlements and compromises
relating thereto and reasonable attorneys’ fees and reasonable disbursements in connection
therewith) (each, an “Indemnifiable Loss™), asserted against or suffered by any Seller Indemnitee
relating to, resulting from or arising out of (i) any breach by Buyer of any representations and
warranties which survive the Closing or any covenants contained in this Agreement, (i1) the
Assumed Liabilities and Obligations, (iii) any Third Party Claims against 2 Seller Indemnitee
arising out of or in connection with Buyer’s ownership of or operation of NMP-1 and other
NMP-1 Assets on or after the Closing Date, (iv) any actions taken by Buyer (including, without
limitation, the structure of the transfer of the Decommissioning Funds contemplated by this
Agreement), which shall result in tax consequences to Seller which are different for Seller from
those contemplated in Section 6.12(b)(i) and 6.12(b)(ii), or (v) any tax consequences to Seller
which results in a Tax liability to Seller on account of any built-in gain in Seller’s Qualified

Decommissioning Fund.

(b) Following the Closing, Seller shall indemnify, defend and hold harmliess
Buyer, its officers, directors, members, employees, shareholders, Affiliates and agents (each, a
“Buyer Indemnitee™) from and against any and all Indemnifiable Losses asserted against or
suffered by any Buyer Indemnitee relating to, resulting from or arising out of (i) any breach by
Seller of the representations and warranties which survive the Closing or any covenants
contained in this Agreement, (ii) the Excluded Liabilities, (iii) noncompliance by Seller with any
bulk sales or transfer laws as provided in Section 10.11, (iv) any Third Party Claims against a
Buyer Indemnitee arising out of or in connection with Seller’s ownership or operation of the
NMP-1 Assets on or prior to the Closing Date (other than any Third Party Claims that are
Assumed Liabilities), (v) any Third Party Claims against a Buyer Indemnitee arising out of or in
connection with Seller’s ownership or operation of the Excluded Assets, (vi) all Taxes incurred
by reason of any act of Seller that either constitutes an act of “self-dealing” as defined in Treas.
Reg. § 1.468A-5(b)(2) or results in the disqualification of the Qualified Decommissioning Funds
under Treas. Reg. § 1.468A-5 other than as a result of the transfer contemplated by Section 5.7
hereof, or (vii)any claims or attachments of Seller or any Seller creditor against the
Decommissioning Funds after the Closing Date.

(¢)  The expiration or termination of any representation or warranty shall not
affect the Parties’ obligations under this Section 8.1 if the Indemnitee provided the Person
required to provide indemnification under this Agreement (the “Indemnifying Party”) with
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proper notice of the claim or event for which indemnification is sought prior to such expiration,
termination or extinguishment.

(d)  Except to the extent otherwise provided in Article IX, the rights and
remedies of Seller and Buyer under this Article VIII are exclusive and in lieu of any and all other
rights and remedies which Seller and Buyer may have under this Agreement or otherwise for
monetary relief, with respect to (i) any breach of or failure to perform any covenant, agreement,
or representation or warranty set forth in this Agreement, after the occurrence of the Closing, or
(ii) the Assumed Liabilities and Obligations or the Excluded Liabilities, as the case may be. The
indemnification obligations of the Parties set forth in this Article VIII apply only to matters
arising out of this Agreement, excluding the Ancillary Agreements. Any Indemnifiable Loss

-arising-under- or-pursuant to an Ancillary Agreement shall be governed by the indemnification
obligations, if any, contained in the Ancillary Agreement under which the Indemnifiable Loss
arises.

(¢)  Notwithstanding anything to the contrary herein, no Party (including an
Indemnitee) shall be entitled to recover from any other Party (including an Indemnifying Party)
for any liabilities, damages, obligations, payments, losses, costs, oOr expenses under this
Agreement any amount in excess of the actual compensatory damages, court costs and
reasonable attomey’s and other advisor fees suffered by such Party. Buyer and Seller waive any
right to recover punitive, incidental, special, exemplary and consequential damages arising in
connection with or with respect to this Agreement including, but not limited to, losses or
damages caused by reason of unavailability of NMP-1, plant shutdowns or service interruptions,
loss of use, profits or revenue, inventory or use charges, cost of purchased or replacement power,
interest charges or cost of capital. The provisions of this Section 8.1(e) shall not apply to
indemnification for a Third Party Claim. '

8.2. Defense of Claims.

(a) If any Indemnitee receives notice of the assertion of any claim or of the
commencement of any claim, action, or proceeding made or brought by any Person who is not a
Party to this Agreement or any Affiliate of a Party to this Agreement (a “Third Party Claim™),
including but not limited to an information document request or a notice of proposed
disallowance issued by the Internal Revenue Service relating to a matter covered by Section 5.7,
with respect to which indemnification is to be sought from an Indemnifying Party, the
Indemnitee shall give such Indemnifying Party reasonably prompt written notice thereof, but in
any event such notice shall not be given later than twenty (20) calendar days after the
Indemnitee’s receipt of notice of such Third Party Claim. Such notice shall describe the nature
of the Third Party Claim in reasonable detail and shall indicate the estimated amount, if
practicable, of the Indemnifiable Loss that has been or may be sustained by the Indemnitee. The
Indemnifying Party will have the right to participate in or, by giving written notice to the
Indemnitee, to elect to assume the defense of any Third Party Claim at such Indemnifying
Party’s expense and by such Indemnifying Party’s own counsel, provided that the counsel for the
Indemnifying Party who shall conduct the defense of such Third Party Claim shall be reasonably
satisfactory to the Indemnitee. The Indemnitee shall cooperate in good faith in such defense at
such Indemnitee’s own expense. If an Indemnifying Party elects not to assume the defense of
any Third Party Claim, the Indemnitee may compromise or settle such Third Party Claim over

-70-
DC_LANOL: 124015v14



the objection of the Indemnifying Party, which settlement or compromise shall conclusively
establish the Indemnifying Party’s Jiability pursuant to this Agreement.

b @) If, within twenty (20) calendar days after an Indemnitee provides
written notice to the Indemnifying Party of any Third Party Claims, the Indemnitee receives
written notice from the Indemnifying Party that such Indemnifying Party has elected to assume
the defense of such Third Party Claim as provided in Section 8.2 (a) , the Indemnifying Party
will not be liable for any legal expenses subsequently incurred by the Indemnitee in connection
with the defense thereof; provided, however, that if the Indemnifying Party shall fail to take
reasonable steps necessary 10 defend diligently such Third Party Claim within twenty (20)
calendar days after receiving notice from the Indemnitee that the Indemnitee believes the
_ Indemnifying Party has failed to take such steps, the Indemnitee may assume its own defense and
the Indemnifying Party shall be liable for all reasonable expenses thereof.

(ii)  Without the prior written consent of the Indemnitee, the
Indemnifying Party shall not enter into any settlement of any Third Party Claim which would
lead to liability or create any financial or other obligation on the part of the Indemnitee for which
the Indemnitee is not entitled to indemnification hereunder. If a firm offer is made to settle a
Third Party Claim without leading to liability or the creation of a financial or other obligation on
the part of the Indemnitee for which the Indemnitee is not entitled to indemnification hereunder
and the Indemnifying Party desires to accept and agree to such offer, the Indemnifying Party
shall give written notice to the Indemnitee to that effect. If the Indemnitee fails to consent to
such firm offer within twenty (20) calendar days after its receipt of such notice, the Indemnifying
Party shall be relieved of its obligations to defend such Third Party Claim and the Indemnitee
may contest or defend such Third Party Claim. In such event, the maximum liability of the
Indemnifying Party as to such Third Party Claim will be the amount of such settlement offer plus
reasonable costs and expenses paid or incurred by Indemnitee up to the date of said notice.

(c) Any claim by an Indemnitee on account of an Indemnifiable Loss which
does not result from a Third Party Claim (a “Direct Claim”) shall be asserted by giving the
Indemnifying Party reasonably prompt written notice thereof, stating the nature of such claim in
reasonable detail and indicating the estimated amount, if practicable, but in any event such notice
shall not be given later than twenty (20) calendar days after the Indemnitee becomes aware of
such Direct Claim, and the Indemnifying Party shall have a period of twenty (20) calendar days
within which to respond to such Direct Claim. If the Indemnifying Party does not respond
within such twenty (20) calendar day period, the Indemnifying Party shall be deemed to have
accepted such claim. If the Indemnifying Party rejects such claim, the Indemnitee will be free to
seek enforcement of its right to indemnification under this Agreement.

(d)  If the amount of any Indemnifiable Loss, at any time subsequent to the
making of an indemnity payment in respect thereof, is reduced by recovery, settlement or
otherwise under or pursuant to any insurance coverage, or pursuant to any claim, recovery,
settlement or payment by, from or against any other entity, the amount of such reduction, less
any costs, eXpenses or premiums incurred in connection therewith (together with interest thereon
from the date of payment thereof to the date or repayment at the “prime rate” as published in The
Wall Street Journal) shall promptly be repaid by the Indemnitee to the Indemnifying Party.
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(e) A failure to give timely notice as provided in this Section 8.2 shall not
affect the rights or obligations of any Party hereunder except if, and only to the extent that, as a
result of such failure, the Party which was entitled to receive such notice was actually prejudiced
as a result of such failure.

ARTICLE IX

TERMINATION

9.1. Termination.

(a) This Agreement may be terminated at any time prior to the Closing Date
by mutual written consent of Seller and Buyer.

(b)  This Agreement may be terminated by Seller or Buyer, if (i) any Federal
or state court of competent jurisdiction shall have issued an order, judgment or decree
permanently restraining, enjoining or otherwise prohibiting the Closing, and such order,
judgment or decree shall have become final and nonappealable or (ii) any statute, rule, order or
regulation shall have been enacted or issued by any Governmental Authority which, directly or
indirectly, prohibits the consummation of the Closing; or (iii) the Closing contemplated hereby
shall have not occurred on or before December 31, 2001 (the “Termination Date”); provided that
the right to terminate this Agreement under this Section 9.1(b)(iii) shall not be available to any
Party whose failure to fulfill any obligation under this Agreement has been the cause of, or
resulted in, the failure of the Closing to occur on or before such date and provided, further, that if
on the Termination Date the conditions to the Closing set forth in Section 7.2(c) or 7.2(d) shall
not have been fulfilled but all other conditions to the Closing shall be fulfilled or shall have been
capable of being fulfilled, then the Termination Date shall be the day which is twenty-four
months from the date of this Agreement.

(c) This Agreement may be terminated by Buyer if any of Seller’s Required
Regulatory Approvals or Buyer’s Required Regulatory Approvals, the receipt of which is a
condition to the obligation of Buyer to consummate the Closing as set forth in Sections 7.1(c)
and 7.1(d), shall have been denied or shall have been granted but are not in form and substance
reasonably satisfactory to Buyer because one of such approvals contains a condition that would
have a material adverse effect on the operations or condition (financial or otherwise) of the
NMP-2 Interests and the NMP-1 Assets, taken as a whole, or a material adverse effect on the
business, assets, operations or condition (financial or otherwise) of Buyer.

(d)  This Agreement may be terminated by Seller with respect to itself if any
of its Seller’s Required Regulatory Approvals or Buyer’s Regulatory Approvals, the receipt of
which are a condition to the obligation of Seller to consummate the Closing as set forth in
Section 7.2(c) and Section 7.2(d), shall have been denied or shall have been granted but are not
in form and substance reasonably satisfactory to Seller, because one of such approvals contains a
condition that would have a material adverse effect on the business, assets, operations or
condition (financial or otherwise) of Seller.
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(e) This Agreement may be terminated by Buyer if there has been a material
violation or breach by Seller of any applicable covenant, representation or warranty contained in
this Agreement and such violation or breach (i) is not adjusted under Section 3.8, (ii) 1s not cured
by the earlier of the Closing Date or the date thirty (30) days after receipt by Seller (or by Buyer
in the case of notice by Seller pursuant to Section 6.9) of written notice specifying particularly
such violation or breach, and (iii) such violation or breach has not been waived by Buyer.

® This Agreement may be terminated by Seller if there has been a material
violation or breach by Buyer or Parent of any covenant, representation or warranty contained in
this Agreement and such violation or breach is not cured by the earlier of the Closing Date or the
date thirty (30) days after receipt by Buyer or Parent (or by Seller in the case of notice by Buyer

or Parent pursuant to Section 6.9) of written notice specifying particularly such violation or
breach, and such violation or breach has not been waived by Seller.

(g) This Agreement may be terminated by Buyer or Seller in accordance with
the provisions of Sections 6.11(b) or (c). .

(h) This Agreement may be terminated by Seller, with respect to itself, if one
of the events the non-occurrence of which is a condition to closing in Section 7.2(0) occurs,
which is reasonably likely to have 2 material adverse effect on the business, assets, operations or
condition (financial or otherwise) of Seller.

(1) Buyer recognizes that NMPC shall retain its right prior to Closing to
negotiate any successor or amendment to the IBEW Collective Bargaining Agreement and to
make changes in wages and benefits payable to Non-Union Employees which NMPC deems
appropriate to its operations, including the operations of NMP-1. Buyer agrees that any such
successor or amendment to the IBEW Collective Bargaining Agreement shall be treated as part
of the IBEW Collective Bargaining Agreement in accordance with Sections 1.1(71) and 6.10.
This Agreement may be terminated by Buyer (i) within 10 Business Days following NMPC
providing to Buyer a copy of any tentative successor or amendment to the IBEW Collective
Bargaining Agreement if the terms thereof are inconsistent with past practice and would increase
materially the aggregate wages, compensation, and benefits payable to Transferred Employees,
except as required by law, or otherwise effect a material adverse change from the terms of the
IBEW Collective Bargaining Agreement as it relates 10 the Transferred Employees or the
operations of the NMP-1 Assets after the Closing or (ii) if NMPC shall increase the cost of the
aggregate wages, compensation and benefits payable to the Transferred Non-Union Employees
in a manner that would be inconsistent with past practice and would increase materially such
cost. NMPC shall no later than one day following the execution of any tentative successor or
amendment to the IBEW Collective Bargaining Agreement provide such agreement to Buyer.

9.2. Procedure and Effect of No-Default Termination. In the event of termination of
this Agreement by any Party pursuant to this Section 9, written notice thereof shall forthwith be
given by the terminating Party to the other Parties, whereupon, if this Agreement is terminated
pursuant to Section 9.1 (but only in the case of termination pursuant to Subsections (€) or (f)
where a breach of a representation or warranty by the non-terminating Party is not willful), the
liabilities of the Parties hereunder will terminate, except as otherwise expressly provided in this
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Agreement, and thereafter no Party shall have any recourse against any of the other Parties by
reason of this Agreement.

ARTICLE X

MISCELLANEOUS PROVISIONS

VDU ERL A AN s A =

10.1. Amendment and Modification. Subject to applicable law, this Agreement may be
amended, modified or supplemented only by written agreement of Seller and Buyer.

10.2. Waiver _of Compliance; Consents. Except as otherwise provided in this
Agreement, any failure of any of the Parties to comply with any obligation, covenant, agreement
or condition herein may be waived by the Party entitled to the benefits thereof only by a written
instrument signed by the Party granting such waiver, but such waiver of such obligation,
covenant, agreement or condition shall not operate as a waiver of, or estoppel with respect to;,

any subsequent failure to comply therewith.

10.3. Survival of Representations, Warranties, Covenants and Obligations.

(a) The representations and warranties given or made by any Party to this
Agreement or in the certificates required by Section 7.1(g) or 7.2(h) shall not survive the Closing
and shall be of no further force or effect, except that (i) all representations and warranties
relating to Taxes and Tax Returns shall survive the Closing for the period of the applicable
statutes of limitation plus any extensions or waivers thereof and (ii) all representations and
warranties set forth in Sections 4.21, 4.22 and 5.7 hereof shall survive the Closing indefinitely.
Each Party shall be entitled to rely upon the representations and warranties of the other Party or
Parties set forth herein, notwithstanding any investigation or audit conducted before or after the
Closing Date or the decision of any Party to complete the Closing.

(b) The covenants and obligations of the Parties set forth in this Agreement,
including without limitation the indemnification obligations of the Parties under Article VIII
hereof, shall survive the Closing indefinitely, and the Parties shall be entitled to the full
performance thereof by the other Parties hereto without limitation as to time or amount (except
as otherwise specifically set forth herein).

10.4. Notices. All notices and other communications hereunder shall be in writing and
shall be deemed given if delivered personally or by facsimile transmission, or mailed by
overnight courier or registered or certified miail (return receipt requested), postage prepaid, to the
recipient Party at its address (or at such other address or facsimile number for a Party as shall be
specified by like notice; provided, however, that notices of a change of address shall be effective
only upon receipt thereof):
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(a) If to NMPC, to:

Niagara Mohawk Power Corporation

300 Erie Boulevard West

Syracuse, NY 13202

Attention: William F. Edwards, Chief Financial Officer

with a copy to:

Sullivan & Cromwell

1701 Pennsylvania Avenue, NNW.
Washington, D.C. 20006-5805

Attention: Janet Thiele Geldzahler, Esq.

(b) if to Buyer, to:

Constellation Nuclear, LLC

39 West Lexington Street

18" Floor

Baltimore, MD 21201

Attention: Robert E. Denton, President

with a copy to:

Constellation Nuclear, LLC

39 West Lexington Street

17™ Floor

Baitimore, MD 21201
Attention: Ronald D. Byrd, Esq.

(c) if to Parent, to:
Constellation Energy Group, Inc.
250 West Pratt Street
Baltimore, MD 21201
Attention: David Brune, Chief Financial Officer

with a copy to:

Constellation Energy Group, Inc.

250 West Pratt Street

Baltimore, MD 21201

Attention: Robert Fleishman, General Counsel

10.5. Assignment. This Agreement and all of the provisions hereof shall be binding
upon and inure to the benefit of the Parties hereto and their respective successors and permitted
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assigns, but neither this Agreement nor any of the rights, interests or obligations hereunder shall
be assigned by any Party hereto, including by operation of law, without the prior written consent

of each other Party, such consent not to be unreasonably withheld, nor is this Agreement
intended to confer upon any other Person except the Parties hereto any rights, interests,
obligations or remedies hereunder. Any assignment in contravention of the foregoing sentence
shall be null and void and without legal effect on the rights and obligations of the Parties
hereunder. No provision of this Agreement shall create any third party beneficiary rights in any
employee or former employee of Seller (including any beneficiary or dependent thereof) in
respect of continued employment or resumed employment, and no provision of this Agreement
shall create any rights in any such Persons in respect of any benefits that may be provided,
directly or indirectly, under any employee benefit plan or arrangement except as expressly
provided for thereunder. Notwithstanding the foregoing, but subject to all applicable legal
requirements, (i) Buyer or jts permitted assignee may grant a security interest in the rights and
interests hereunder to a trustee, lending institution or other party for the purposes of leasing,
financing or refinancing the Purchased Interests, (ii) Buyer or its permitted assignee may assign,
transfer, pledge or otherwise dispose of (absolutely or as security) its rights and interests
hereunder to an Affiliate (an “Assignee Entity”) of Buyer at least 68% of the equity securities of
which are owned by Buyer; provided, however, (1) any minority owner of the Assignee Entity
shall be that entity contemplated to become an equity owner of Constellation Energy Group's
merchant energy group as set forth in that certain press release issued by Constellation Energy
Group on October 23, 2000, (2) no minority owner of the Assignee Entity may have any control
or management or operational rights or role with respect to the Assignee Entity , and (3) no such
assignment shall relieve or discharge Buyer from any of its obligations hereunder or shall be
made if it would reasonably be expected to prevent or materially impede, interfere with or delay
the transactions contemplated by this Agreement or materially increase the costs of the
transactions contemplated by this Agreement, and (iii) Parent may assign its obligations
hereunder to the resulting parent entity of its unregulated businesses if such businesses are spun-
off after the date hereof provided that (A)(x) such parent entity’s long-term unsecured debt credit
rating issue by Moody’s Investors Service, Standard & Poor’s Corporation or another nationally
recognized rating agency is investment grade and (y) for so long as such parent entity does not
have an investment grade rating, then Buyer shall deliver an irrevocable, standby letter of credit
issued by a banking or other financial institution, the long-term unsecured debt obligations of
which is rated investment grade, with a drawing amount equal to the Purchase Price, in the event
such letter of credit is delivered prior to the Closing, or the then outstanding principal amount,
together with any then accrued and unpaid interest on the Note, in the event such letter of credit
is delivered after the Closing, as the case may be, which shall remain in full force and effect until
the entire Purchase Price, and all amounts owed under the Note, are satisfied and paid in full (or
such parent entity reestablishes its investment grade rating); provided, however, after payment in
full of the cash portion of the Purchase Price at Closing by Buyer, Buyer may reduce the drawing
amount under such letter of credit from time to time provided such drawing amount is not less
than the then outstanding principal amount, together with any then accrued and unpaid interest
under the Note; and (B) at the time of such assignment such parent entity makes the same
representations and warranties to Seller as those of Parent contained herein. Seller agrees, at
Buyer’s expense, to execute and deliver such documents as may be reasonably necessary to
accomplish any such assignment, transfer, pledge or other disposition of rights and interests
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hereunder so long as Seller’s rights under this Agreement are not thereby altered, amended,
diminished or otherwise impaired.

10.6. Governing Law. Except as provided in Section 3.8, this Agreement shall be
governed by and construed in accordance with the law of the State of New York (without giving
effect to conflict of law principles) as to all matters, including but not limited to matters of
validity, construction, effect, performance and remedies. THE PARTIES HERETO AGREE
THAT VENUE IN ANY AND ALL ACTIONS AND PROCEEDINGS RELATED TO THE
SUBJECT MATTER OF THIS AGREEMENT SHALL BE IN THE STATE AND FEDERAL
COURTS FOR ONONDAGA COUNTY, NEW YORK, WHICH COURTS SHALL HAVE
EXCLUSIVE JURISDICTION FOR SUCH PURPOSE (EXCEPT WHERE SUCH ACTION
OR PROCEEDING IS REQUIRED BY LAW TO BE IN OSWEGO COUNTY), AND THE
PARTIES HERETO IRREVOCABLY SUBMIT TO THE EXCLUSIVE JURISDICTION OF
SUCH COURTS AND IRREVOCABLY WAIVE THE DEFENSE OF AN INCONVENIENT
FORUM TO THE MAINTENANCE OF ANY SUCH ACTION OR PROCEEDING. SERVICE
OF PROCESS MAY BE MADE IN ANY MANNER RECOGNIZED BY SUCH COURTS.
EACH OF THE PARTIES HERETO IRREVOCABLY WAIVES ITS RIGHT TO A JURY
TRIAL WITH RESPECT TO ANY ACTION OR CLAIM ARISING OUT OF ANY DISPUTE
IN CONNECTION WITH THIS AGREEMENT OR THE TRANSACTIONS

CONTEMPLATED HEREBY.

10.7. Counterparts. This Agreement may be executed in two or more counterparts,
each of which shall be deemed an original, but all of which together shall constitute one and the
same instrument. A

10.8. Interpretation. The articles, section and schedule headings contained in this
Agreement are solely for the purpose of reference, are not part of the agreement of the Parties
and shall not in any way affect the meaning or interpretation of this Agreement.

10.9. Schedules and Exhibits. Except as otherwise provided in this Agreement, all
Exhibits and Schedules referred to herein are intended to be and hereby are specifically made a
part of this Agreement.

10.10. Entire_Agreement. This Agreement, the Confidentiality Agreement and the
Ancillary Agreements, including the Exhibits, Schedules, documents, certificates and
instruments referred to herein or therein, and any other documents executed on the date hereof
that specifically reference this Section 10.10, embody the entire agreement and understanding of
the Parties hereto in respect of the transactions contemplated by this Agreement and supersedes
all prior agreements and understandings between the Parties other than the Confidentiality
Agreements with respect 1o such transactions. There are no restrictions, promises,
representations, warranties, covenants or undertakings, other than those expressly set forth or
referred to herein or therein. It is expressly acknowledged and agreed that there are no
restrictions, promises, representations, warranties, covenants or undertakings contained in any
material made available to Buyer pursuant to the terms of the Confidentiality Agreement.

10.11. Bulk Sales Laws. Buyer acknowledges that, notwithstanding anything in this
Agreement to the contrary, Seller will not comply with the provision of the bulk sales laws of
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any jurisdiction in connection with the transactions contemplated by this Agreement. Buyer

hereby waives compliance by Seller with
jurisdictions.

the provisions of the bulk sales laws of all applicable

10.12. Parental Support. From the date hereof until the effectiveness of the Closing,
Parent agrees to provide to Buyer any and all financial support necessary to permit Buyer to

perform its obligations hereunder.

DC_LANOL: 124015v14



DEC-11-00 MON 21:48 V. 3U/ 3t

IN WITNESS WHERFOF. the Partics have caused this Agreement to be sigued
by their respective duly authorized officers as of the date first above written,

NIAGARA MOHAWK POWER
CORPORATION

. LY ﬂ
By:_w.;[/(‘aﬂv\?- W,‘_
Nzame: WILLIAM F, EDWARDS
Title: S&. VP amd 25D

CONSTELLATION NUCT.LAR, LLC

By:
Name:
Title:

CONSTELLATION ENERGY GROUP,
INC.




ceed

IN WITNESS WHEREOF, the Partics have caused thas Agreement to be signed

by their respective duly authorized officers as of the date first above written.

NIAGARA MOHAWK POWER
CORPORATION

By:
Name:
Title:

CONSTELLATION NUCLEAR, LLC

e s

Name: iobert E. Denton
Title: President and CEO

CONSTELLATION ENERGY GROUP,
INC.

Name:
Title:
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IN WITNESS WHEREQF, the Parties have caused this Agreement to be signed
by their respective duly authorized officers as of the date first above written,

NIAGARA MOHAWK POWER
CORPORATION

By:
Name:
Title:

CONSTELLATION NUCLEAR, LLC

By
Name:
Title:

CONSTELLATION ENERGY GROUP,
INC.

Name: Christian H. Poi
Title: Chairman and Chidf Executive Officer
Consgtellation Energy Group
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Execution Copy

NINE MILE POINT UNIT 2 NUCLEAR GENERATING FACILITY
ASSET PURCHASE AGREEMENT
BY AND AMONG
NIAGARA MOHAWK POWER CORPORATION,
NEW YORK STATE ELECTRIC & GAS CORPORATION,
ROCHESTER GAS AND ELECTRIC CORPORATION,
AND ,
CENTRAL HUDSON GAS & ELECTRIC CORPORATION, as SELLERS,

CONSTELLATION ENERGY GROUP, INC.
AND
CONSTELLATION NUCLEAR, LLC, as BUYER

Dated as of December 11, 2000
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ASSET PURCHASE AGREEMENT

ASSET PURCHASE AGREEMENT, dated as of December 11, 2000, by and among
Niagara Mohawk Power Corporation, a New York corporation (“NMPC”), New York State
Electric & Gas Corporation, a2 New York corporation (“NYSEG"), Rochester Gas and Electric
Corporation, a New York corporation (“*RG&E™), and Central Hudson Gas & Electnic
Corporation, a New York corporation (“CHGEC™); (NMPC, NYSEG, RG&E and CHGEC are
each individually referred to herein as a “Seller” and collectively as “Sellers™) and Constellation
Energy Group, Inc., a Maryland corporation (“Parent”) and Constellation Nuclear, LLC, a
Maryland limited liability company and 2 wholly-owned subsidiary of Parent (“Buver”). Sellers,
Parent and Buyer are referred to individually as a “Party,” and collectively as the “Parties.”

WHEREAS, except as set forth on Schedule 4.7 hereto, each Seller owns, as a tenant-in-
common in the percentage set forth opposite such Seller's name on Schedule 1 hereto
(“Proportionate Ownership™), an undivided interest in Nine Mile Point Unit2 Nuclear
Generating Facility (“NMP-2"), NRC Operating License No. NPF-69, located near Oswego,
New York, and certain facilities and other assets associated therewith and ancillary thereto;

WHEREAS, NMPC is responsible for the daily operations of NMP-2 pursuant to the
terms of the Nine Mile Point Nuclear Station Unit 2 Operating Agreement, effective as of
January 1, 1993, as amended, among the Co-Tenants (as defined below);

WHEREAS, Buyer desires to purchase and assume, and Sellers desire to sell and assign
the Purchased Interests (as defined in Section 2.1 below) and certain associated liabilities, upon
the terms and conditions hereinafter set forth in this Agreement;

WHEREAS, the Parties desire that Parent support the obligations of Buyer hereunder
through the Closing; and

WHEREAS, simultaneously with the execution hereof, Buyer and NMPC are entering
into an Asset Purchase Agreement whereby Buyer will purchase the interests of NMPC in the
Nine Mile Point Unit1 Nuclear Generating Facility, NRC Operating License No. DPR-63
(collectively the “NMP-1 Interests™).

NOW, THEREFORE, in consideration of the mutual covenants, representations,
warranties and agreements hereinafter set forth, and intending to be legally bound hereby; the
Parties agree as follows:

ARTICLE1

DEFINITIONS

1.1. Definitions. As used in this Agreement, the following terms have the meanings
specified in this Section 1.1.
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(1)  “ABQ" has the meaning set forth in Section 6.10(h)(A)(I).

(2)  “Additional Co-Tenant Interest Acquisition” has the meaning set forth in
Section 6.4.

3) “Affiliate” has the meaning set forth in Rule 12b-2 of the General Rules and
Regulations under the Securities Exchange Act of 1934.

4) “Agreement” means this Asset Purchase Agreement together with the Schedules
and Exhibits hereto, as the same may be from time to time amended.

(5) «“Amount Realized” has the meaning set forth in Section 6.12.

(6) “Ancillary Agreements” means the Assignment and Assumption Agreement, the
Revenue Sharing Agreements, the Easement Agreement, the Interconnection Agreement and the
Power Purchase Agreements, as the same may be amended from time to time.

(7)  “ANI" means American Nuclear Insurers.

(8)  “Assigcnment and Assumption Agreement” means the Assignment and
Assumption Agreement between Sellers and Buyer substantially in the form of Exhibit A hereto,

by which Sellers, subject to the terms and conditions hereof, shall assign Sellers' interest in and
rights under the Operating Agreements, the Sellers' Agreements, the Non-material Contracts, the
Real Property Agreements, the Transferable Permits, certain intangible assets and other NMP-2
Assets to Buyer and whereby Buyer shall assume the Assumed Liabilities and Obligations.

- (9)  “Assumed Liabilities and Obligations™ has the meaning set forth in Section 2.3.
(10)  “Assumptions” has the meaning set forth in Section 6.10(h)(A). |
(11) “Atomic Energy Act” means the Atomic Energy Act of 1954, as amended.
(12) [Intentionally left blank]
(13)  “Benefit Plans™ has the meaning set forth in Section 4.12(a).

(14)  “Bill of Sale” means the Bill of Sale, substantially in the form of Exhibit B hereto,
to be delivered at the Closing, with respect to each Seller's interests in the Tangible Personal
Property included in the NMP-2 Assets to be transferred to Buyer at the Closing.

(15) “Bond Counsel” has the meaning set forth in Section 6.8(e)(ii).

(16) “Business Day” shall mean any day other than Saturday, Sunday and any day on
which banking institutions in the State of New York are authorized by law or other governmental
action to close. '

(17) “Buyer” has the meaning set forth in the preamble.

2-
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(18)  “Buyer Indemnity” has the meaning set forth in Section 8.1(b).

(19) “Buver Material Adverse Effect” has the meaning set forth in Section 5.3(a).

(20) “Buyer's Required Regulatory Approvals” has the meaning set forth In
Section 5.3(b).

(21)  “Byproduct Material” means any radioactive material (except Special Nuclear
Material) yielded in, or made radioactive by, exposure to the radiation incident to the process of
producing or utilizing Special Nuclear Material.

(22) “Capital Expenditures” has the meaning set forth in Section 3.3(a)(ii1).
(23) “Closing” has the meaning set forth in Section 3.1.

(24) “Closing Adjustment” has the meaning set forth in Section 3.3(b).
(25) - “Closing Date” has the meaning set forth in Section 3.1.

(26) “COBRA” means the Consolidated Omnibus Budget Reconciliation Act of 1985,
as amended.

(27) “Code” means the Intenal Revenue Code of 1986, as amended.

(28) “Commercially Reasonable Efforts” means efforts which are designed to enable a

Party, directly or indirectly, to satisfy expeditiously a condition to, or otherwise assist in the

__consummation of, the transactions contemplated by this Agreement and which do not require the

performing Party to expend any funds or assume liabilities other than expenditures and liabilities

which are customary and reasonable in nature and amount in the context of the transactions
contemplated by this Agreement.

(29) “Common_Facilities” means collectively the meteorological towers, the
emergency sirens, the emergency off-Site facility, the news center and other facilities used
jointly with the New York Power Authority and necessary to the operation of the NMP-2 Assets,
a partial listing of which is set forth on Schedule 1.1(29).

(30) “Confidentiality Agreement” means the letter agreement dated May 31, 2000,
among Sellers and Buyer.

(31) “Co-Tenants” means NMPC, NYSEG, Long Island Lighting Company d/b/a
LIPA (“LIPA”), RG&E and CHGEC.

(32) “Decommission” means to completely retire and remove the Facilities from
service and to restore the Site, as well as any planning and administrative activities incidental
thereto, including but not limited to (a) the dismantlement, decontamination and storage of the
Facilities, in whole or in part, and any reduction or removal, whether before or after termination
of the NRC license for the Facilities, of radioactivity at the Site, (b) all activities necessary for
the retirement, dismantlement and decontamination of the Facilities to comply with all applicable

3.
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Nuclear Laws and Environmental Laws, including the applicable requirements of the Atomic
Energy Act and the NRC's rules, regulations, orders and pronouncements thereunder, the NRC
Operating License for the Facilities and any related decommissioning plan and (c) restoration of
the Site to a condition similar to the original land contouring at the Site, including, but not
limited to, the replacement of locally-indigenous trees, plants, shrubs, and grasses to conform
substantially with the surrounding environs, as appropriate for the intended use of the Site and
the property located thereon, as determined by the Co-Tenants. Site restoration shall include, as
appropriate, removal and disposal of components and materials meeting NRC release criteria,
demolition and removal of decontaminated structures to an approximate depth of three feet
below grade, and backfilling of the Site with clean material, grading and landscaping. The
parties understand and agree that any form of entombment is not contemplated or permitted

under this definition.

(33) “Decommissioning Funds” means the Qualified Decommissioning Funds and the
Nongqualified Decommissioning Funds.

(34) “Department of Energy” means the United States Department of Energy and any
successor agency thereto. -

(35) “Department of Energy Decommissioning and Decontamination Fees” means all
fees related to the Department of Energy's Special Assessment of utilities for the Uranium
Enrichment Decontamination and Decommissioning Funds pursuant to Sections 1801, 1802 and
1803 of the Atomic Energy Act and the Department of Energy's implementing regulations at 10
CF.R. Part 766, or any similar fees assessed under amended or superseding statutes or
regulations applicable to separative work units purchased from the Department of Energy in
order to decontaminate and decommission the Department of Energy's gaseous diffusion

L0 0 Y T _

enrichment facilities.

(36) “Department of Justice” means the United States Department of Justice and any
successor agency thereto.

(37) “Direct Claim” has the meaning set forth in Section 8.2(c).

(38) “Easement Agreement” means the Reciprocal Easement Agreement in the form of
Exhibit C.

(39) “Easements” means, with respect to the NMP-2 Assets, the easements, licenses
and access rights to be granted by the appropriate party by or pursuant to the Interconnection
Agreement, the deeds conveying the Real Property to Buyer or the Easement Agreement,
including, without limitation, easements authorizing access, use, maintenance, construction,
repair, replacement and other activities by the parties thereto.

(40) “Encumbrances” means any mortgages, pledges, liens, security interests,
conditional and installment sale agreements, activity and use limitations, conservation
easements, deed restrictions, easements, encumbrances and charges of any kind.
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(41) “Energy Reorganization Act” means the Energy Reorganization Act of 1974, as
amended.

(42) “Environment” means all arr, surface water, groundwater, or land, including land
surface or subsurface, including all fish, wildlife, biota and all other natural resources.

(43) “Environmental Claim” means any and all written claims alleging potential
liability, administrative or judicial actions, suits, orders, liens, notices alleging potential liability,
notices of violation, investigations which have been disclosed in writing to any Seller,
complaints, requests for information relating to the Release or threatened Release of Hazardous
Substances, proceedings, or other written communication, whether criminal or civil, pursuant to
or relating to any applicable Environmental Law by any person (including, but not limited to,
any Governmental Authority, private person and citizens' group) based upon, alleging, asserting,
or claiming any actual or potential (a) violation of, or liability under any Environmental Law,
(b) violation of any Environmental Permit, or (c) liability for investigatory costs, cleanup costs,
removal costs, remedial costs, response costs, natural resource damages, property damage,
personal injury, fines, or penalties arising out of, based on, resulting from, or related to the
presence, Release, or threatened Release into the environment of any Hazardous Substances at
any location related to the NMP-2 Assets, including, but not limited to, any off-Site location to
which Hazardous Substances, or materials containing Hazardous Substances, were sent for
handling, storage, treatment, or disposal.

(44) “Environmental Clean-up Site” means any location which is listed or formally
proposed for listing on the National Priorities List, the Comprehensive Environmental Response,
Compensation and Liability Information System, or on any similar state list of sites requiring
investigation or cleanup, or which is the subject of any action, suit,.proceeding, or investigation
which has been disclosed in writing to any Seller for any alleged violation of any Environmental
Law.

(45) “Environmental Condition” means the presence or Release to the environment,
whether at the Site or at an off-Site location, of Hazardous Substances, including any migration
of those Hazardous Substances through air, soil or groundwater to or from the Site or any off-
Site location regardless of when such presence or Release occurred or is discovered.

(46) “Environmental I aws” means all federal, state and local, civil and criminal laws,
regulations, rules, ordinances, codes, decrees, judgments, directives, or judicial or administrative
orders regarding pollution or protection of the Environment, natural resources or human health or
the Occupational Safety and Health Act (as it relates to Hazardous Substances), including,
without limitation, laws regarding Releases or threatened Releases of Hazardous Substances
(including, without limitation, Releases to ambient air, surface water, groundwater, land, surface
and subsurface strata) or otherwise relating to the manufacture, processing, distribution, use,
treatment, storage, Release, transport, disposal or handling of Hazardous Substances.
“Environmental Laws” include, without limitation, the Comprehensive Environmental Response,
Compensation and Liability Act (42 U.S.C. §§9601 et seq.), the Hazardous Materials
Transportation Act (49 U.S.C. §§ 1801 et seq.), the Resource Conservation and Recovery Act
(42 U.S.C. §§ 6901 et seq.), the Federal Water Pollution Control Act (33 U.S.C. §§ 1251 et seq.),
the Clean Air Act (42 U.S.C. §§ 7401 et seq.), the Toxic Substances Control Act (15 U.S.C.
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§§ 2601 et seq.), the Oil Pollution Act (33 U.S.C. §§ 2701 et seq.), the Emergency Planning and
Community Right-to-Know Act (42 US.C. §§ 11001 et seq.), the Occupational Safety and
Health Act (29 U.S.C. §§ 651 et seq.) as it relates to Hazardous Substances, Articles 17, 19, 24,
27 (Titles 9, 11 and 13), 29, 37 and 40 of the New York Environmental Conservation Law and
all other state laws analogous to any of the above. Notwithstanding the foregoing,
Environmental Laws do not include Nuclear Laws.

(47) “Environmental Permit” means any federal, state or local permits, licenses,
approvals, consents or authorizations required by any Governmental Authority under or in
connection with any Environmental Law.

(48) “ERISA” means the Employee Retirement Income Security Act of 1974, as
amended. '

(4.9A)~ “ERISA Affiliate” has the;meaning set forth in Section 2.4(k).

(50) “ERISA Affiliate Plans” has the meaning set forth in Section 2.4(k).

(51) “Estimated.Adjustment” has the meaning set forth in Section 3.3(b).

(52) “Estimated Closing Statement” has the meaning set forth in Section 3.3(b).
(53) “Exchange Act” means the Securities Exchange Act of 1934, as amended.
(54) “Excluded Assets” has the meaning set forth‘in Sectioq 22.
(55)—*“Excluded Liabilities™has the meaning set forth in Section 2.4.

(56) “Exempt Wholesale Generator” means an exempt wholesale generator as defined
in Section 32 of the Holding Company Act and the regulations issued thereunder.

(57) “Facilities” means the plant, facilities, equipment, supplies and improvements in
which Sellers have undivided ownership interests and are included in the NMP-2 Assets.

(58) - “Federal Power Act” means the Federai Power Act, as amended.

(59) “Federal Trade Commission” means the United States Federal Trade Commission
or any successor agency thereto.

(60) . “FERC” means the United States Federal Energy Regulatory Commission or any
successor agency thereto. :

(61) “Final Safety Analysis Report” or “FSAR” means the report, as updated, that is
required to be maintained for NMP-2 in accordance with the requirements of 10 C.F.R.
§ 50.71(e).

(62)  “Fuel Contracts” has the meaning set forth in Section 4.15(a).
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(63) “Fuel Market Value” for any date, and on a per KgU basis, means an amount,
equal to (i) (a) the current restricted spot market prices for natural UF6 and enrichment services
(SWU) (determined as an average of the most recently published Trade Tech and Ux prices),
plus (b) $260 (which represents the fabrication component), plus (c) 2 design and analysis cost
factor ($500,000 per reload divided by the number of KgUs in the reload), plus (d) the sum of
items (a), (b), and (c) multiplied by 0.02 (the advanced funds for construction rate), multiplied by
(ii) a fraction, the numerator of which is the energy produced to date by the reload of which such
KgU was a part and the denominator of which is the total estimated energy capability of such
reload.

(64) “Good Utility Practices” means any of the practices, methods and activities
approved by a significant portion of the electric utility industry as good practices applicable to
nuclear generating facilities of similar design, size and capacity or any of the practices, methods
or activities which, in the exercise of reasonable judgment by a prudent nuclear operator in light
of the facts known at the time the decision was made, could have been expected to accomplish
the desired result at a reasonable cost consistent with good business practices, reliability, safety,
expedition and applicable law. Good Utility Practices are not intended to be limited to the
optimal practices, methods or acts to the exclusion of all others, but rather to be practices,
methods or acts generally accepted in the electric utility industry.

(65) “Governmental Authority” means any federal, state, local or other governmental,
regulatory or administrative agency, taxing authority, commission, department, board, or other
governmental subdivision, court, tribunal, arbitrating body or other governmental authority.

(66) “Hazardous Substances™ means (a) any chemicals, materials or substances defined
as or included in the definition of “hazardous substances,” “hazardous wastes,” “hazardous
materials,” “hazardous constituents,” “restricted hazardous materials,” *“extremely hazardous
substances,” “toxic substances,” *“‘contaminants,” “pollutants,” “toxic pollutants™ or words of
similar meaning and regulatory effect under any applicable Environmental Law; and (b) any
other chemical, material or substance, exposure to which is prohibited, limited or regulated by
any applicable Environmental Law; excluding, however, any Nuclear Material to the extent
regulated under any Nuclear Laws.

(67) “High Level Waste” means (1) irradiated nuclear reactor fuel, (2) liquid wastes
resulting from the operation of the first cycle solvent extraction system, or its equivalent, and the
concentrated wastes from subsequent extraction cycles, or their equivalent, in a facility for
reprocessing irradiated reactor fuel, (3) solids into which such liquid wastes have been converted
and (4) such other waste material containing radioactive nuclides in concentrations or quantities
that exceed Nuclear Regulatory Commission requirements for classification as Low Level Waste
(as defined herein). :

(68) “High Level Waste Repository” means a facility which is designed, constructed
and operated by or on behalf of the Department of Energy for the storage and disposal of Spent
Nuclear Fuel and other High Level Waste in accordance with the requirements set forth in the
Nuclear Waste Policy Act.
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(69) “Holding Company Act” means the Public Utility Holding Company Act of 1935,
as amended.

(70) “HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as
amended.

(71) “IBEW” means Local 97 of the International Brotherhood of Electrical Workers.

(72) “IBEW_Collective Bargaining Agr eement” means the Collective Bargaining
Agreement between NMPC and the IBEW, which is described in Schedule 4.11, as well as the
other memoranda of understanding and other documents which are incorporated into, and made
part of, the IBEW Collective Bargaining Agreement by reference.

(73) “Income Tax” means any federal, state, local or foreign Tax (a)based upon,
measured by or calculated with respect to net income, profits or receipts (including, without
limitation, capital gains Taxes and minimum Taxes) or (b)based upon, measured by or
calculated with respect to multiple bases (including, without limitation, corporate franchise
taxes) if one or more of the bases on which such Tax may be based, measured by or calculated
with respect to, is described in clause (a), in each case together with any interest, penalties, or
additions to such Tax.

(74) “Indemnifiable Loss” has the meaning set forth in Section 8.1(a).
(75)  “Indemnifying Party” has the meaning set forth in Section 8.1(c).

(76)  “Indemnity” means either a Sellers Inde;nnity_ or a Buyer Indemnity.

(77) “Independent Accounting Firm” means such independent accounting firm of
national reputation as is mutually appointed by Sellers and Buyer.

(78)  “Inspection” means all tests, reviews, examinations, inspections, investigations,
verifications, samplings and similar activities conducted by Buyer or its agents or
Representatives with respect to the NMP-2 Assets prior to the Closing.

(79) “Intellectual Property” means all patents and patent rights, trademarks and
trademark rights, inventions, copyrights and copyright rights owned or licensed by Sellers and
necessary for the operation and maintenance of the NMP-2 Assets, and all pending applications
for registrations of patents, trademarks, and copyrights, as set forth in Schedule 2.1(j).

(80) “Interconnection Agreement” means the Interconnection Agreement in the form
of Exhibit E hereto, under which NMP-2 will be provided after the Closing Date with
interconnection services consistent with NRC requirements relating to offsite power availability
and grid reliability and access to NMPC's transmission facilities for the transmission of power
from NMP-2.

(81)  “Interconnection Facilities” has the meaning set forth in the Interconnection
Agreement.
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(82) “Inventories” means nuclear fuel or alternative fuel inventories, materials, spare
parts, consumable supplies and chemical and gas inventories relating to the operation of the
Facilities located at, or in transit to, the Facilities.

(83) “IRS” means the United States Internal Revenue Service or any successor agency
thereto.

(84) “Knowledge” means the actual knowledge of the corporate officers of the
specified Person charged with responsibility for the particular function of the specified Person
after reasonable inquiry by such officers of the persons whose titles are listed on
Schedule 1.1(84) hereto.

(85) “Loss” means any and all damages, fines, fees, penalties, deficiencies, losses and
expenses (including without limitation all Remediation costs,-fees of attorneys, accountants and
other experts, or other expenses of litigation or proceedings or of any claim, default or
assessment).

(86) “Low Level Waste” means radioactive material that: (1) is neither High Level
Waste (as defined herein), nor byproduct material (as defined in Section 11e.(2) of the Atomic
Energy Act of 1954 (42U.S.C. 2014(e)(2)), and (2) the Nuclear Regulatory Commission,
consistent with existing law and in accordance with paragraph (1), class1ﬁes as low-level
radioactive waste.

(87) “Material Adverse Effect” means any change (or changes taken together) in, or
effect on, the NMP-2 Assets (including the operations or condition (financial or otherwise)
thereof) that is materially adverse to the value of the Purchased Interests and the value of the
NMP-1 Interests, taken as a whole, other than any change (or changes taken together) generally
affecting the international, national, regional or local electric industry as a whole, or the nuclear
power industry as a whole, including changes in local wholesale or retail markets for electric
power or nuclear fuel, national, regional or local electric transmission systems or operations
thereof, and any change or effect resulting from action or inaction by a Governmental Authority
with respect to an independent system operator or retail access in New York, but in any such
case not affecting the Purchased Interests, the Parties or the NMP-1 Interests in any manner or
degree significantly different than the industry as a whole.

(88) “Mortgage Indentures™ means collectively the mortgage trust indenture originally
granted by Central New York Power Corporation to The Marine Midland Trust Company of
New York, as trustee, dated as of October 1, 1937, as supplemented and amended, with respect
to NMPC, the Indenture of Mortgage dated as of July 1, 1921 executed by NYSEG under the
name of “New York State Gas and Electric Corporation™ to The Equitable Trust Company of
New York, as trustee (The Chase Manhattan Bank is successor trustee), as amended and
supplemented, with respect to NYSEG, the Indenture of Mortgage originally granted by
Rochester Railway and Light Company to Bankers Trust Company, as Trustee, dated as of
September 1, 1918, as supplemented and amended, and the Mortgage between RG&E and The
Chase Manhattan Bank (National Association), dated as of December 1, 1988, as supplemented
and amended, and the Mortgage, between RG&E and General Electric Capital Corporation,
dated as of December 1, 1998, as supplemented and amended, with respect to RG&E, and the
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Indenture of Mortgage between CHGEC and American Exchange Irving Trust Company (now
The Bank of New York), as Trustee, dated as of January 1, 1927, as supplemented and amended,
with respect to CHGEC. '

(89) *“National Labor Relations Boar » means the United States National Labor
Relations Board or any successor agency thereto.

(90) “NEIL” means Nuclear Electric Insurance Limited.

(91) “Net Cash Value” means the fair market value of the assets of each Seller's
Qualified Decommissioning Fund reduced by twenty percent (20%) of the excess of the fair
market value of such assets over their Tax Basis.

(92)  “NMP-1" means Nine Mile Point Unit 1 Nuclear Generating Facility located near
Oswego, New York and identified in NRC Operating License No. DPR-63.

(93) “NMP-1 Asset Purchase Agreement” means the Asset Purchase Agreement, dated
as of the date hereof between Buyer and NMPC, relating to the sale of certain interests in

NMP-1.
(94) “NMP-1 Interests” has the meaning set forth in the recitals.
(95) “NMP-2" has the meaning set forth in the recitals.
(96) “NMP-2 Assets” has the meaning set forth in Section 2.1.
(97) “NMPC” has the meaning set forth in the preamble.
(98) “NMPC Retiree Coverages” has the meaning set forth in Section 6.ld(m).

(99) “NMPC's Defined Benefit Plan” has the meaning set forth in Section 6.10(h).

(100) “NMPC Savings Plan” has the meaning set forth in Section 6.10(g).
(101) [Intentionally left blank]
(102) [Intentionally left blank]

(103) “Non-material Contracts” means those contracts, agreements, personal property
leases or other commitments incidental to the operation or maintenance of the NMP-2 Assets that
have been entered into by NMPC in the ordinary course of business prior to the Closing which
either (i) are terminable, without penalty or any other termination related liability, upon notice of
90 days or less by NMPC or (ii) require the payment or delivery of goods or services with a
value of less than $50,000 per annum in the case of any individual contract or commitment.

(104) “Nongqualified Decommissioning Funds” means the external trust fund that does
not meet the requirements of Code Section 468A and Treas. Reg. § 1.468A-5, maintained by
NMPC with respect to the Facilities prior to the Closing pursuant to the NMPC
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Decommissioning Trust Agreement, and in the case of NYSEG, RG&E and CHGEC, the assets
to be transferred to the Trustee under the Post-Closing Decommissioning Trust Agreement
pursuant to Section 6.12 even though such assets may not be held in trust prior to Closing, and
maintained by the Trustee after the Closing pursuant to the Post-Closing Decommissioning Trust
Agreement to the extent assets are transferred to such trust pursuant to Section 6.12.

(105) “Nongualified Target” means (a) if the Closing Date occurs on or before July 1,
2001, $3.9 million, and (b) if the Closing Date occurs after July 1, 2001, an amount in dollars
equal to (x) $3.9 million plus (y) $3.9 million times 0.000175 times the actual number of days
that have elapsed since July 1, 2001.

(106) “Non-selling Co-Tenant” means LIPA.

(107) “Non-Union Employee” means any employee of NMPC employed as of the
Closing Date who is employed at, or whose work responsibilities involve principally the
operation of, the NMP-2 Assets and is not covered by the IBEW Collective Bargaining
Agreement. For purposes of Sections 2.4 and 6.10(k), the term Non-Union Employee also
includes any independent contractor who is self-employed, who provides direct services to
NMPC as of the Closing Date and who provides services at, or whose work responsibilities
involve principally the operation of, the NMP-2 Assets.

(108) “NRC” means the United States Nuclear Regulatory Commission and any
successor agency thereto.

(109) “Nuclear Insurance Policies” means all insurance policies carried by or for the
benefit of Sellers with respect to the ownership, operation or maintenance of the Facilities,
including all liability, property damage and business interruption policies in respect thereof.
Without limiting the generality of the foregoing, the term “Nuclear Insurance Policies™ includes
all policies issued or administered by ANI or NEIL.

(110) “Nuclear Laws” means all Federal, state, local, provincial, foreign and
international civil and criminal laws, regulations, rules, ordinances, codes, decrees, judgments,
directives, or judicial or administrative orders relating to the regulation of nuclear power plants,
Source Material, Byproduct Material and Special Nuclear Materials; the regulation of Low Level
Waste and High Level Waste; the transportation and storage of Nuclear Materials; the regulation
of Safeguards Information; the regulation of nuclear fuel; the enrichment of uranium; the
disposal and storage of High Level Waste and Spent Nuclear Fuel; contracts for and payments
into the Nuclear Waste Fund; and as applicable, the antitrust laws and the Federal Trade
Commission Act to specified activities or proposed activities of certain licensees of commercial
nuclear reactors, but shall not include Environmental Laws. *“Nuclear Laws” include the Atomic
Energy Act of 1954, as amended (42 U.S.C. § 2011 et seq.), the Price-Anderson Act (§ 170 of
the Atomic Energy Act of 1954, as amended); the Energy Reorganization Act of 1974 (42 U.S.C.
§ 5801 et seq.); Convention on the Physical Protection of Nuclear Material Implementation Act
of 1982 (Public Law 97 - 351; 96 Stat. 1663); the Foreign Assistance Act of 1961 (22 U.S.C.
§ 2429 et seq.); the Nuclear Non-Proliferation Act of 1978 (22 U.S.C. § 3201); the Low-Level
Radioactive Waste Policy Act (42 U.S.C. § 2021b et seq.); the Nuclear Waste Policy Act (42
U.S.C. § 10101 ef seq. as amended); the Low-Level Radioactive Waste Policy Amendments Act
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of 1985 (42 U.S.C. § 2021d, 471); and the Energy Policy Act 0f 1992 (4 U.S.C. § 13201 ez seq.);
and any state or local laws analogous to the foregoing.

(111) “Nuclear Material” means Source Material, Special Nuclear Material, Low Level
Waste, High Level Waste, Byproduct Material and Spent Nuclear Fuel.

(112) “Nuclear Waste Fund” means the fund established by the Department of Energy
under the Nuclear Waste Policy Act in which the Spent Nuclear Fuel Fees to be used for the
design, construction and operation of a High Level Waste Repository and other activities related
to the storage and disposal of Spent Nuclear Fuel and/or High Level Waste are deposited.

(113) “Nuclear Waste Policy Act” means the Nuclear Waste Policy Act of 1982, as
amended.

(114) “NYDEC” means the New York State Department of Environmental
Conservation and any successor agency thereto.

(115) “NYPSC” means the Public Service Commission of the State of New York anci
any successor agency thereto.

(116) [Intentionally left blank]
(117) *“Observers” has the meaning set forth in Section 6.1(c).

(118) “Operating Agreements” means, collectively, the Nine Mile Point Nuclear Station
Unit 2 Operating Agreement, effective January 1, 1993, as amended by Amendment No. 1,
effective January-1, 1995;-among-the -Co-Tenants, and the Basic Agreement, dated as of
September 22, 1975, among the Co-Tenants. '

(119) “Party” (and the corresponding term “Parties”) has the meaning set forth in the
preamble.

(120) “PBGC” means the Pension Benefit Guaranty Corporation established by ERISA.
(121) “PBO” has the meaning set forth in Section 6.10(h)(A).
(122) “PC Bondholders™ has the meaning set forth in Section 6.8(e)(i}(B).

(123) “Permits” has the meaning set forth in Section 4.17(a).

(124) “Permitted Encumbrances” means: (i) the Easements; (ii) those exceptions to title
to the NMP-2 Assets listed in Schedule 4.7(a) with respect to Real Property; (iii) with respect to
any date before the Closing Date, Encumbrances created by the Mortgage Indentures;
(iv) statutory liens for Taxes or other governmental charges or assessments not yet due or
delinquent or the validity of which are being contested in good faith by appropriate proceedings
provided that the aggregate amount being so contested does not exceed $100,000;
(v) mechanics’, materialmen's, carriers', workers', repairers' and other similar liens arising or
incurred in the ordinary course of business relating to obligations as to which there is no default
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on the part of Sellers or the validity of which are being contested in good faith, and which do not,
individually or in the aggregate, exceed $100,000; (vi) zoning, entitlement, conservation
restriction and other land use and environmental regulations imposed by Governmental
Authorities which do not materially, individually or in the aggregate, detract from the value of
the Purchased Interests in the NMP-2 Assets as such assets are currently used or interfere with
the present use or operation of the NMP-2 Assets and neither secure indebtedness, nor,
individually or in the aggregate, result in a Material Adverse Effect; (vii) the covenants and
restrictions set forth in Section 6.8(€); and (viii) such other liens, imperfections in or failures of
title, easements, leases, licenses, restrictions, activity and use limitations, conservation
casements, encumbrances and encroachments, as do not, individually or in the aggregate,
materially detract from the value of the Purchased Interests in the NMP-2 Assets as such assets
are currently used or materially interfere with the present use or operation of the NMP-2 Assets
and neither secure indebtedness, nor, individually or in the aggregate, result in a Material
Adverse Effect: SR T T

(125) “Person” means any individual, partnership, limited liability company, Joint
venture, corporation, trust, unincorporated organization, association, or govenmental entity or
any department or agency thereof.

(126) *“Pollution Control Bonds” has the meaning set forth in Section 2.4(m).

(127) “Pollution Control Facilities™ has the meaning set forth in Section 6.8(e)(1)(A).

(128) *“Post-Closing Adjustment” has the meaning set forth in Section 3.3(c).
(129) “Post-Closing Decommissioning Trust Agreement” means the decommissioning
trust agreement between Buyer and the Trustee pursuant to which any assets of any of the

Decommissioning Funds to be transferred by any Seller at Closing pursuant to Section 6.12
hereof will be held in trust.

(130) “Post-Closing Statement” has the meaning set forth in Section 3.3(c).

(131) “Power Purchase Agreements” means collectively the four separate Power
Purchase Agreements between NMPC, NYSEG, RG&E and CHGEC, on the one hand, and
Buyer, on the other hand, in the respective forms of Exhibits H-1 through H-4 hereto.

(132) “Price-Anderson Act” means Section 170 of the Atomic Energy Act and related
provisions of Section 11 of the Atomic Energy Act. ‘

(133) *“Proportionate Ownership” has the meaning set forth in the recitals.
(134) “Proposed Post-Closing Adjustment” has the meaning set forth in Section 3.3(c).

(135) “Proprietary Information™ has the meaning as set forth in the Confidentiality
Agreement.

(136) “Purchased Interests™ has the meaning set forth in Section 2.1.
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(137) “Purchase Price” means, on any date, the amount set forth opposite such date on
Schedule 3.2.

(138) *“Qualified Decommissioning Funds™ means the external trust funds that meet the
requirements of Code Section 468A and Treas. Reg. § 1.468A-5, maintained by each Seller with
respect to the Facilities prior to Closing pursuant to Sellers' Decommissioning Trust Agreements
and maintained by Buyer after the Closing pursuant to the Post-Closing Decommissioning Trust
Agreements to the extent assets are transferred to such fund by Sellers pursuant to Section 6.12.

(139) “Qualified Target” means (a) if the Closing Date occurs on or before July 1, 2001,
$172.8 million, and (b) if the Closing Date occurs after July 1, 2001, an amount in dollars equal
to (x) $172.8 million plus (y) $172.8 million times 0.000140 times the actual number of days that
have elapsed since July 1, 2001.

(140) “Real Property” has the meaning set forth in Section 2.1(a).
(141) “Real Property Agreements” has the meaning set forth in Section 4.8.

(142) “Release” means any spilling, leaking, pumping, pouring, emitting, emptying,
discharging, injecting, escaping, leaching, dumping, or disposing of a Hazardous Substance into |
the Environment.

(143) “Remediation” means action of any kind required by Environmental Law to
address a Release, the threat of a Release or the presence of Hazardous Substances at the Site or
an off-Site location including, without limitation, any or all of the following activities to the
extent they relate to or arise from the presence of a Hazardous Substance at the Site or an off-Site
Jocation: () monitoring, investigation, assessment, treatment, cleanup, containment, removal,
mitigation, response or restoration work, (b) obtaining any permits, consents, approvals or
authorizations of any Governmental Authority necessary to conduct any such activity;
(c) preparing and implementing any plans or studies for any such activity; (d) obtaining a written
notice from a Governmental Authority with jurisdiction over the Site or an off-Site location
under Environmental Laws that no material additional work is required by such Governmental
Authority; (e) the implementation, application, installation, operation or maintenance of remedial
action on the Site or an off-Site location, remedial technologies applied to the surface or
subsurface soils, excavation and off-Site treatment or disposal of soils, systems for long term
treatment of surface water or ground water, engineering controls or institutional controls; and
(f) any other activities required under Environmental Laws to address the presence or Release of
Hazardous Substances at the Site or an off-Site location.

(144) “Replacement Defined Benefit Plan™ has the meaning set forth in Section 6.10(h).
(145) “Replacement Retiree Coverages”™ has the meaning set forth in Section 6.10(m).
(146) “Replacement Welfare Plans™ has the meaning set forth in Section 6.10(e).

(147) “Representatives” of a Party means the Party and its Affiliates and their directors,
officers, employees, agents, partners, advisors (including, without limitation, accountants,
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counsel, environmental consultants, financial advisors and other authorized representatives) and
parents and other controlling persons.

(148) “Revenue Sharing Adjustment” means the adjustment to the Purchase Price
calculated and paid in accordance with the Revenue Sharing Agreements.

(149) “Revenue Sharing Agreements” means collectively the four separate agreements
between NMPC, NYSEG, RG&E and CHGEC, on the one hand, and Buyer, on the other hand,
in the respective forms of Exhibits E-1 through E-4 hereto.

(150) “Safeguards Information™ means information not otherwise classified as national
security information or restricted data under NRC's regulations which specifically identifies an
NRC licensee's detailed (1) security measures for the physical protection of Special Nuclear
Material, or (2) security measures for the physical protection and location of certain plant
equipment vital to the safety of production or utilization facilities.

(151) “SEC” means the United States Securities and Exchange Commission and any.
successor agency thereto. -

(152) [Intentionally left blank]
(153) “Securities Act” means the Securities Act of 1933, as amended.

(154) “Seller” and the corresponding term “Sellers™ have the meanings set forth in the
preamble.

(155) “Sellers' Agreements” means those contracts, agreements, licenses and leases
relating to the ownership, operation and maintenance of the NMP-2 Assets. that are being
assigned to Buyer, as more particularly described on Schedule 4.15(a)(i), and the Fuel Contracts.

(156) “Sellers'’ Decommissioning Trust Agreements” means collectively the
decommissioning trust agreement dated March 13, 1990, between Mellon Bank N.A. and NMPC
regarding the Qualified Decommissioning Funds and the Nonqualified Decommissioning Funds
of NMPC, the decommissioning trust agreement, dated March 12, 1990, between Bankers Trust
Company and NYSEG, as amended, regarding the Qualified Decommissioning Funds of
NYSEG, the Master Decommissioning Trust Agreement, made March 9, 1990, as amended,
between RG&E and Mellon Bank N.A., regarding the Qualified Decommissioning Funds of
RG&E and the Master Decommissioning Trust Agreement, made as of March 1, 1990, between
Central Hudson Gas & Electric Corporation and The Bank of New York, as Trustee, regarding
the Qualified Fund of CHGEC.

(157) “Sellers Indemnity” has the meaning set forth in Section 8.1(a).

(158) “Sellers' Required Regulatory Approvals” has the meaning set forth in
Section 4.3(b).

(159) “Site” means the parcels of land included in the Real Property. Any reference to
the Site shall include, by definition, the surface and subsurface elements, including the soils and
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groundwater present at the Site, and any reference to items “at the Site” shall include all items
“at, on, in, upon, over, across, under and within” the Site.

(160) “Source Material” means: (1) uranium or thorium; or any combination thereof, in
any physical or chemical form, or (2) ores which contain by weight one-twentieth of one percent
(0.05%) or more of (i) uranium, (ii) thorium, or (iii) any combination thereof. Source Matenal
does not include Special Nuclear Material.

(161) *“Special Nuclear Materjal” means plutonium, uranium-233, uranium enriched in
the isotope-233 or in the isotope-235, and any other material that the NRC determines to be
“Special Nuclear Material.” Special Nuclear Material also refers to any matenial artificially
enriched by any of the above-listed materials or isotopes.

(162) “Spent Nuclear Fuel” means fuel that has been withdrawn from a nuclear reactor
following irradiation, and has not been chemically separated into its constituent elements by
reprocessing. Spent Nuclear Fuel includes the Special Nuclear Material, Byproduct Material,
Source Material, and other radioactive materials associated with nuclear fuel assemblies.

(163) “Spent Nuclear Fuel Fees” means those fees assessed on electricity generated at
NMP-2 and sold pursuant to the Standard Contract for Disposal of Spent Nuclear Fuel and/or
High Level Waste, as provided in Section 302 of the Nuclear Waste Policy Act and 10 C.F.R.
Part 961, as the same may be amended from time to time.

(164) “Subsidiary” when used in reference to any Person means any entity of which
outstanding securities having ordinary voting power to elect a majority of the Board of Directors
or other Persons performing similar functions of such entity, are owned directly or indirectly, by
such Person.

(165) “Tangible Personal Property™ has the meaning set forth in Section 2.1(c).

(166) “Tax Basis” means the adjusted tax basis determined for federal income tax
purposes under Code Section 1011(a).

(167) “Tax” or “Taxes” means, all taxes, charges, fees, levies, penalties or other
assessments imposed by any federal, state or local or foreign taxing authority, including, but not
limited to, income, excise, real or personal property, sales, transfer, franchise, . payroll,
withholding, social security, gross receipts, license, stamp, occupation, employment or other
taxes, including any interest, penalties or additions attributable thereto.

(168) “Tax Return” means any retum, report, information return, declaration, claim for
refund or other document (including any schedule or related or supporting information) required
to be supplied to any taxing authority with respect to Taxes including amendments thereto.

(169) [Intentionally left blank]
(170) “Termination Date™ has the meaning set forth in Section 9.1(b).

(171) *“Third Party Claim™ has the meaning set forth in Section 8.2(a).
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(172) “Total Compensation™ has the meaning set forth in Section 6.10(d).

(173) “Transferable Permits” means those Permits and Environmental Permits identified
in Schedule 1.1(173), which may be transferred to Buyer without a filing with, notice to, consent
or approval of any Governmental Authonty.

(174) “Transferred Emplovyee Records” means all records related to Transferred
Employees, including but not limited to the following information: (i) skill and development
training, (ii) seniority histories, (iii) salary and benefit information, (iv) Occupational, Safety and
Health Administration reports, (V) active medical restriction forms, (vi) fitness for duty, and
(vii) disciplinary actions.

(175) “Transferred Employees” has the meaning set forth in Section 6.10(c).
(176) “Transferred Non-Union Employees” has the meaning set forth in Section 6.10(c).
(177) “Transferred Union Employees” has the meaning set forth in Section 6.10(c).

(178) «Transition Committee” has the meaning set forth in Section 6.1(b).

(179) “Transmission Assets” has the meaning set forth in Section 2.2(a).

(180) “Trustee” means with respect to each Seller prior to the Closing the trustee of the
Decommissioning Funds appointed by such Seller pursuant to Sellers’ Decommissioning Trust
Agreement relating to such Seller and after the Closing to the extent any assets of the
Decommissioning Funds are transferred by Sellers pursuant to Section 6.12 the trustees
appointed pursuant to the Post-Closing Decommissioning Trust Agreement.

(181) “Union Employees™ means any employee of NMPC employed as of the Closing
Date who is employed at, or whose work responsibilities involve principally the operation of
NMP-2 Assets and is covered by the IBEW Collective Bargaining Agreement.

(182) “USEPA” means the United States Environmental Protection Agency and any
successor agency thereto.

(183) “WARN Act” means the Federal Worker Adjustment Retaining and Notification
Act of 1988, as amended.

1.2. Certain Interpretive Matters. In this Agreement, unless the context otherwise
requires, the singular shall include the plural, the masculine shall include the feminine and
neuter, and vice versa. The term “includes” or “including” shall mean “including without
limitation.” References to a Section, Article, Exhibit or Schedule shall mean a Section, Article,
Exhibit or Schedule of this Agreement, and reference to a given agreement or instrument shall be
a reference to that agreement or instrument as modified, amended, supplemented and restated
through the date as of which such reference is made.
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ARTICLEII

PURCHASE AND SALE

21. Transfer of Assets. Upon the terms and subject to the satisfaction of the
conditions contained in this Agreement, at the Closing, each Seller will sell. assign, convey,
transfer and deliver to Buyer, and Buyer will purchase, assume and acquire from such Seller, free
and clear of all Encumbrances (except for Permitted Encumbrances), all of such Seller's right,
title and interest (collectively, the “Purchased Interests™) as a co-owner of NMP-2 but, in the
case of NMPC, not as the owner of NMP-1 or the owner of NMPC's other operations, and, in the
case of the other Sellers, not as the owners of the other Sellers' other operations, in and to the
following assets wherever located (the “NMP-2_Assets”): (i) all of the assets constituting, or
necessary in the ordinary course of business to operate NMP-2 (but excluding such assets not
essential to the-operation-of NMP-2-that are-used predominantly -elsewhere in the operation of
any Seller's business), including, without limitation, those assets identified in Schedule 2.1(j) and
Schedule 4.13(b), (ii) those assets used jointly in the operation of the Facilities and NMP-1 and
(iii) those assets described below (but excluding the Excluded Assets): :

(a) Except as otherwise constituting part of the Excluded Assets, the land
described on Schedule 4.13(a) (which land comprises the Site) together with all buildings,
facilities and other improvements thereon including the Facilities (but excluding any personal
property thereon) and all appurtenances thereto, including, without limitation, all related rights of
ingress and egress (collectively, the “Real Property”);

(b) All Nuclear Materials at the Site and the Inventories;

()  All machinery, mobile or otherwise, equipment (including computer
hardware and software and communications equipment), vehicles, tools, spare parts, fixtures,
furniture and furnishings and other personal property relating to or used in the ordinary course of
business to operate the Facilities, including, without limitation, the items of personal property
included in Schedule 4.13(b), other than property used primarily as part of the Transmission
Assets or otherwise constituting part of the Excluded Assets (collectively, “Tangible Personal

Property™),

(d) Subject to the provisions of Section 6.4(d), all Sellers' Agreements and the
Non-material Contracts;

(e) All Real Property Agreements;
§3) All Transferable Permits;

(g)  All books, operating records, operating, safety and maintenance manuals,
inspection reports, engineering design “plans, documents, blueprints and as built plans,
specifications, procedures and similar items of Sellers, wherever located, relating to the Facilities
and the other NMP-2 Assets (subject to the right of each Seller to retain copies of same for its
use) other than general ledger accounting records;
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(h)  All unexpired, transferable warranties and guarantees from third parties
with respect to any item of Real Property or personal property constituting part of the NMP-2
Assets;

(i) The name “Nine Mile Point Unit 27;

6)) A non-assignable (except to Affiliates), royalty-free, non-exclusive license
to the Intellectual Property described on Schedule 2.1();

(k)  The substation equipment, if any, designated in the Interconnection
Agreement as being transferred to Buyer;

1) The assets comprising the Decommissioning Funds together with all
related tax accounting and other records, including all records necessary to determine the Tax
Basis of each asset in the Decommissioning Funds;

(m)  All Nuclear Insurance Policies, including all rights to collect premium
refunds made after the Closing Date pursuant to the ANI nuclear industry credit rating plan
(other than refunds that relate to premiums paid prior to the Closjng Date);

(n) Subject to the receipt of approval from the Wireless Bureau of the Federal
Communications Commission, certain radio licenses;

(o) Subject to satisfaction of Buyer's .indemnification obligations under
Section 8.1(a), the right to proceeds from insurance policies for coverage of Assumed Liabilities
and Obligations; '

) Subject to satisfaction of Buyer's indemnification obligations under
Section 8.1(a), the rights of Sellers in and to any causes of action, claims and defenses against
third parties (including indemnification and contribution) relating to any Assumed Liabilities and
Obligations (including, but not limited to, any cause of action or claim against DOE relating to
DOE's failure to accept or any delay in acceptance of Spent Nuclear Fuel pursuant to the
Standard Contract for Disposal of Spent Nuclear Fuel and/or High Level Waste);

(Q) The Common Facilities;

(r) Any rights of Sellers with respect to prior assessments of licensees of
operating nuclear power plants to support disposal facility development activities by the
New York State Department of Environmental Conservation and Health, and the former
Commission for Siting Low-Level Radioactive Waste Disposal Facilities, which ceased
operation in August 1995; and ‘

(s) Subject to the provisions of Section 6.18, all rights of Sellers under the
Operating Agreements.

2.2.  Excluded Assets. Notwithstanding anything to the contrary in this Agreement,
nothing in this Agreement shall be construed as conferring on Buyer, and Buyer is not acquiring,
any right, title or interest in or to the following specific assets which are associated with the
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NMP-2 Assets, but which are hereby specifically excluded from the sale and the definition of
NMP-2 Assets herein (the “Excluded Assets™):

(a) Except as expressly identified in Schedule 4.13(b) or the Interconnection
Agreement, the electrical transmission or distribution facilities (as opposed to generation
facilities) of Sellers or any of their Affiliates located at the Site or forming part of the Facilities
(whether or not regarded as a “transmission” or “‘generation” asset for regulatory or accounting
purposes), including all switchyard facilities, substation facilities and support equipment, as well
as all permits, contracts and warranties, t0 the extent they relate to such transmission and
distribution assets (collectively, the “Transmission Assets”), and those assets, facilities and
agreements identified on Schedule 2.2(a); -

(b)  Centificates of deposit, shares of stock, securities, bonds, debentures,
evidences of -indebtedness, and interests -in--joint ventures, partnerships, limited liability
companies and other entities (including, without limitation, Sellers’ member account balances

with NEIL), except the assets comprising the Decommissioning Funds;

(c) All rights to collect premium refunds made after the Closing Date under
Nuclear Insurance Policies to the extent that such refunds relate to premiums paid prior to the
Closing Date;

(d)  All cash, cash equivalents, bank deposits, accounts and notes receivable
(trade or otherwise), and any income, sales, payroll or other tax receivables, except the assets
comprising the Decommissioning Funds; :

, (e) Subject to a license to be hereafter granted by NMPC as contemplated by
the NMP-1 Asset Purchase Agreement, the rights of Sellers and their Affiliates to the names
“Niagara Mohawk Power Corporation”, “New York State Electric & Gas Corporation”,
“NYSEG”, “Rochester Gas and Electric Corporation”, “RG&E”, *“Central Hudson Gas &
Electric Corporation”, “Central Hudson™ or any related or similar trade names, trademarks,
service marks, corporate names or logos, or any part, derivative or combination thereof;

) All tariffs, agreements and arrangements to which any Seller is a party for
the purchase or sale of electric capacity and/or energy or for the purchase or sale of transmission
or ancillary services; '

(g) Other than those contemplated by Section 2.1(p), the rights of Sellers in
and to any causes of action, claims and defenses against third parties (including indemnification
and contribution) relating to any Real Property or personal property, Permits, Taxes, Real
Property Agreements, Sellers’ Agreements or. the Non-material Contracts, if any, including any
claims for refunds (including refunds of previously paid Department of Energy
Decommissioning and Decontamination Fees), prepayments, offsets, recoupment, insurance
proceeds, condemnation awards, judgments and the like, whether received as payment or credit
against future liabilities, relating specifically to the Facilities or the Site and relating to any
period prior to the Closing Date; and
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(h)  Any and all of Sellers’ rights in any contract representing an intercompany
transaction between a Seller and an Affiliate of such Seller, whether or not such transaction
relates to the provision of goods and services, payment arrangements, intercompany charges or
balances, or the like.

2.3.  Assumed Liabilities and Obligations. On the Closing Date, Buyer shall deliver to
Sellers the Assignment and Assumption Agreement pursuant to which Buyer shall assume and
agree to discharge when due, all of the following liabilities and obligations of Sellers

(collectively, “Assumed Liabilities and Obligations™):

(a) All liabilities and obligations of Sellers arising on or after the Closing
Date with respect to the ownership or operation of the NMP-2 Assets and all liabilities and
obligations of Sellers arising on or after the Closing Date under Sellers' Agreements, the Real
Property Agreements, the Non-material Contracts and the Transferable Permits in accordance
with the terms thereof, including, without limitation, (i) the contracts, licenses, agreements and
personal property leases entered into by Sellers with respect to the NMP-2 Assets or under
Sellers' Agreements or the Non-material Contracts and disclosed on the relevant schedule and
(ii) the contracts, licenses,. agreements and personal property leases entered into by Sellers with
respect to the NMP-2 Assets after the date hereof consistent with the terms of this Agreement,
except in each case to the extent such liabilities and obligations, but for a breach or default by
Sellers or a related waiver or extension would have been paid, performed or otherwise
discharged on or prior to the Closing Date or to the extent the same arise out of any such breach
or default or out of any event which after the giving of notice would constitute a default by
Sellers; provided that other than with respect to the Non-Union Employees and Union
Employees (as provided for in Section 2.3(d)), Buyer does not assume any liabilities or
obligations relating to personal injury, discrimination, wrongful discharge, unfair labor practice,
or constructive termination of any individual, or similar claim or cause of action attributable to
any actions or inactions by Seller prior to the Closing Date;

(b) Al liabilities (except for Excluded Liabilities) and obligations of Sellers
under or related to Environmental Laws or the common law with respect to the Site; provided
however, that Buyer does not assume any liability or obligation for the off-Site disposal or
release of Hazardous Substances or the arrangement for such activities prior to the Closing Date,
as provided in Section 2.4(g) hereof, except that for the purposes of Section 2.3 and 2.4 “off-
Site” does not include any location adjoining the Site to which Hazardous Substances Released
at the Site have migrated;

(c) All liabilities and obligations of Sellers associated with the NMP-2 Assets
in respect of Taxes for which Buyer is liable pursuant to Sections 3.5 or 6.8(a) hereof,

(d)  All liabilities and obligations with respect to Transferred Employees (a)
for which Buyer is responsible pursuant to Section 6.10 or the terms of the IBEW Collective
Bargaining Agreement, or (b) relating to the employment of the Transferred Employees or
termination of employment of the Transferred Employees including liabilities for personal
injury, discrimination, harassment, retaliation, constructive termination, wrongful discharge,
unfair labor practices, or any similar claim or cause of action attributable to any actions or
inactions by NMPC prior to the Closing as to which no claim or cause of action has been filed
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with or is pending before any court, administrative agency or arbitrator prior to the Closing, it
being understood, however, that, to the extent required by a court of competent jurisdiction,
administrative agency or arbitrator, Buyer shall implement any prospective changes (as opposed
to compensatory costs, damages or other liabilities relating to any periods prior to Closing) in the
terms of employment of any Non-Union or Union Employees who become Transferred
Employees as of the Closing Date or who are subsequently ordered to be reinstated at NMP-1 or
NMP-2 followi