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NUCLEAR REGULATORY COMMISSION'S 
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The State of Maine petitions the Court, pursuant to 28 U.S.C. § 2342(4) (1976). to set 

aside the Nuclear Regulatory Commission's ("NRC's") amendment to Part 72 of its regulations.  

10 CFR § 72.214, adding the NAC Universal Storage System ("NAC-UMS") to the list of 

approved spent nuclear fuel storage casks. The final amendment to the rule was published on 

October 19, 2000, and becomes effective on November 20, 2000. 65 Fed. Reg. 62581 (October 

19, 2000) (attached hereto). The amendment approving the use of the NAC-UMS dual-purpose 

storage/transport cask at commercial nuclear power plants under a general license violates the 

NRC's own requirements for spent fuel storage cask approval, 10 CFR § 72.236, and is arbitrary.



capricious, an abuse of discretion, or otherwise not in accordance with law. Venue is appropriate

in this Court pursuant to 28 U.S.C. § 2343.  
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Randdall L. Speck 
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Suite 1100 
Washington, D.C. 20005 
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Date: November 9, 2000
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WESTERN

JOHN SYMS, EILEEN SYMS, THE SOMERSET 
UNITOOL CORPORATION, 
LEW-PORT CONSTRUCTION CORPORATION, 
C&S MACHINERY CORPORATION, 
SYMS EQUIPMENT RENTAL CORPORATION a 
LEW-PORT ELECTRIC,. ORPORATION,

V.

DISTRICT OF _ NEW YORK 

GROUP, INC., 

SUMMONS IN A CIVIL ACTION 

and 
CASE NUMBER:

Plaintiffs,

OLIN CORPORATION, UNITED STATES DEPARTMENT OF DEFENSE, WILLIAM COHEN, in his official 
capacity as SECRETARY OF DEFENSE, UNITED STATES DEPARTMENT OF THE ARMY, LOUIS CALDERA, 
in his official capacity as SECRETARY OF THE ARMY, UNITED STATES DEPARTMENT OF AIR FORCE, 
F. WHITTEN PETERS, in his official capacity as SECRETARY OF THE AIR FORCE, UNITED STATES 
NUCLEAR REGULATORY COMMISSION, RICHARD MESERVE, In his official capacity as CHAIRMAN of the 
UNITED STATES NUCLEAR REGULATORY COMMISSION, and THE UNITED STATES OF AMERICA, 

TO: (Name ard Address of Defendarnt) 

Defendants.  

United States Nuclear Regulatory Commission 
Chairman Richard Meserve 
11555 Rockviile Pike 
Rockville, Maryland 20852 

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon 

2LA. "'S ATTORNEY (name ant addresS) 

KNAUF KOEGEL & SHAW, LLP, Linda R. Shaw, Esq. and Alan J. Knauf, Esq., of Counsel, 183 East Main 
Street, Suite 1250, Rochester, New York 14604, Telephone: (716) 546-8430 

-n answer to the complaint which is herewith served upon you, within Sixty (60) days after service of 
his summons upon you, exclusive of the day of service. If you fail to-do so, judgment by default will be taken 
igainst you for the relief demanded in the complaint.
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,* 
AO 440 (Rev. 5/85) Summons In a Civil Action 

RETURN OF SERVICE 

DATE 
Service of the Summons and CQmplaint was made by me1 

NAME OF SERVER TITLE 

Check one box below to indicate appropriate method of service 

0 Served personally upon the defendant Place where served: 

03 Left copies thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and 
discretion then residing therein.  
Name of person with whom the summons and complaint were left: o3 Returned unexecuted: 

o3 Other (specify): 

STATEMENT OF SERVICE FEES 
TRAV EL SERVICES TOTAL 

DECLARATION OF SERVER 

I declare under penalty of perjury under the laws of the United States of America that the foregoing information 
contained in the Return of Service and Statement of Service Fees is true and correct 

Executed on 
LIMe Signawre of Server 

Addrm of Server 

1) As to wno may serve a summons see Rule 4 of tne Federal Rules of CIvIl Procedure.
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK

JOHN SYMS, EILEEN SYMS, 
THE SOMERSET GROUP, INC., 
UNITOOL CORPORATION, 
LEW-PORT CONSTRUCTION CORPORATION, 
C&S MACHINERY CORPORATION, 
SYMS EQUIPMENT RENTAL CORPORATION and 
LEW-PORT ELECTRIC CORPORATION, 

Plaintiffs, 

VS.  

OLIN CORPORATION, 
UNITED STATES DEPARTMENT OF DEFENSE, 

WILLIAM COHEN, in his official capacity as 
SECRETARY OF DEFENSE 

UNITED STATES DEPARTMENT OF THE ARMY 
LOUIS CALDERA, in his official capacity as 
SECRETARY OF THE ARMY 

UNITED STATES DEPARTMENT OF AIR FORCE, 
F. WHITTEN PETERS, in his official capacity as 
SECRETARY OF THE AIR FORCE, 

UNITED STATES NUCLEAR REGULATORY 
COMMISSION, 

RICHARD MESERVE, in his official capacity as 
CHAIRMAN of the UNITED STATES NUCLEAR 

REGULATORY COMMISSION, and 
THE UNITED STATES OF AMERICA,

AUG 2 3 Z001

TOWVh i71,11R CUIT' 

COMPLAINT 

Civil Action No.: 

TRIAL BY JURY DEMANDED

Defendants.

Plaintiffs John Syms, Eileen Syms, The Somerset Group, Inc., Unitool Corporation, Lew-Port 

Construction Corporation, C&S Machinery Corporation, Syms Equipment Rental Corporation and 

Lew-Port Electric Corporation (collectively "Plaintiffs"), by their attorneys, Knauf, Koegel & Shaw 

LLP, for their Complaint, allege as follows: 

INTRODUCTION 

I. In this action, Plaintiffs seek, inter alia, (1) compensation for and reimbursement 

and/or contribution for necessary past and future environmental response costs that Plaintiffs have 

incurred or will incur in responding to the release or threatened release (the "Release") of
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contamination (the "Contamination") on, at, under or emanating from or onto an approximately 39

acre tract of land located within the former Lake Ontario Ordnance Works ("LOOW"), known as 

Lew-Port Industrial Park, and owned by Plaintiff The Somerset Group, Inc. ("Somerset"), located 

at Balmer Road, Youngstown, New York 14174 (the "Site") together with an additional and adjacent 

93-acre parcel of land originally owned by Somerset from approximately 1970 throagh 1980 

(collectively the "Original Site"); (ii) compensation for Plaintiffs' damages, including but not limited 

to personal injuries, including emotional distress, property damages, business losses, and other 

damages, caused by the Contamination and/or the wrongful or tortlous conduct ofthe defendants (the 

"Defendants") in this action, including the United States Department of Defense, William Cohen, 

in his official capacity as Secretary of Defense, United States Department of the Army, Louis 

Caldera, in his official capacity as Secretary of the Army, United States Department of Air Force, 

F. Whitten Peters, in his official capacity as Secretary of the Air Force, United States Nuclear 

Regulatory Commission, Richard Meserve, in his official capacity as Chairman of the United States 

Nuclear Regulatory Commission and the United States of America (the "Governmental 

Defendants"), and defendant Olin Corp. ("Olin"). with respect to the Site; (iii) a declaratory 

judgment for future response costs; (iv) an injunction requiring irmmediate investigation and cleanup 

of the Site by the defendants; and (v) medical monitoring of the Plaintiffs.  

2. The Contamination on the Original Site, including the Site, consists of a variety of 

contaminants (the "Contaminants") from: (i) hazardous wastes, substances and residues ("Toxic 

Contaminants"), including but not limited to those substances identified in Exhibit "A" used by the 

Defendants in the manufacturing of rocket fuel at the Site; (ii) radioactive wastes, radioactive 

substances or radioactive residues, including high-level radioactive wastes ("Radioactive 

Contaminants"); (iii) explosive wastes, substances and residues ("Explosive Contaminants") that 

were either disposed, released or have migrated onto the Site, which have been found in samples on 

the Site, (iv) petroleum and petroleum-related substances (the "Petroleum Contaminants") that were 

either disposed, released, discharged or have migrated onto the Site, and (v) asbestos-containing
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materials ("ACM Contaminants") that were disposed on the Site, some of which was removed in 

1998 but most of which remain buried on Site.  

3. Plaintiffs bring this action against all Defendants pursuant to the Comprehensive 

Environmental Response, Compensation, and Liability Act of 1980, as amended ("CERCLA"), 42 

U.S.C. §9601, et seq., the Declaratory Judgment Act ("DJA"), 28 U.S.C. §§2201-2202, Civil Action 

for the Deprivation of Rights, 42 U.S.C. § 1983, and various state law theories, including the New 

York State Navigation Law Article 12, New York State Environmental Conservation Law Articles 

17, 27 and 37, and common law and equitable theories.  

4. This Court has jurisdiction over the CERCLA claims pursuant to Section 113(b) of 

CERCLA, 42 U.S.C. §9613(b), and has supplemental jurisdiction overthe state law claims pursuant 

to 28 U.S.C. §1367. In addition, the DJA, 28 U.S.C. §2201, and CERCLA, 42 U.S.C. §9613(g)(2), 

authorize this Court to grant declaratory relief in this matter.  

5. Venue is proper in this federal District Court pursuant to Section §113(b) of 

CERCLA, 42 U.S.C. §9613(b), since each of the Defendants may be found in the Western District 

of New York, and pursuant to 28 U.S.C. § 1391, because the Site and the events related to the claims 

occurred within the Western District of New York.  

6. Plaintiffs also bring this action against all the Government Defendants pursuant to 

the Federal Tort Claims Act ("FTCA"), 28 U.S.C. §§2671-2680. This Court has jurisdiction under 

the FTCA pursuant to 28 U.S.C. §1346.  

7. All Defendants are jointly and severally liable to Plaintiffs under CERCLA, various 

state law theories and common law and equitable theories, and the Government Defendants are 

jointly and severally liable pursuant to FTCA, because, inter alia, they owned and/or operated the 

Site starting in World War II, and/or arranged for the disposal or treatment of various hazardous 

substances and Contaminants leading to the Contamination of the Original Site, including the Site, 

and to the adjacent LOOW during that time period and for a number of years after the war until the 

Original Site, including the Site, was tortiously and negligently sold to private parties in 1966 despite
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the Government Defendants' knowledge of the significant Contamination that now gives rise to the 

various claims in this action.  

8. Plaintiffs have exhausted their administrative remedies pursuant to regulations under 

the FTCA by submitting a demand and claim to the United States Department of Justice ("DOJ") 

dated August 25, 1999. DOJ denied Plaintiffs' CERCLA claims in the demand and claim but 

passed its FTCA claims onto the Army Claims Service for consideration. The Army Claims Service 

did not respond for six months after receiving the claim, so therefore this claim is now ripe for 

adjudication by this Court.  

PARTIES 

9. Plaintiff Somerset is a New York corporation with offices at the Site and continues 

to do business by occupying and providing security for the Site.  

10. Plaintiffs Unitool Corporation, Lew-Port Construction Corporation, C&S Machinery 

Corporation, Syms Equipment Rental Corporation and Lew-Port Electric Corporation, are New York 

corporations owned by Plaintiff John Syms, and are no longer in business as a direct result of the 

Contamýination at the Site and at the adjacent LOOW.  

11. Plaintiff John Syms is the owner of Somerset, and maintain offices at the Site.  

12. Plaintiff Eileen Syms assists John Syms in the maintenance of Somerset on a day-to

day basis at the Site.  

13. Formerly known as the Olin Mathieson Corporation, Defendant Olin Corporation 

("Olin"), is a Virginia corporation with offices in Niagara Falls, New York. In the 1950s, Olin 

operated a rocket fuel manufacturing plant at the Site, and on a portion of the Original Site, known 

as Air Force Plant - 68 ("AFP-68").  

14. Defendant the United States of America (the "United States"), acting through various 

departments, agencies, and instrumentalities, owned and/or operated the Site from approximately 

November 1941 through approximately 1965.  

15. Defendant United States Department of Defense is an executive department of the
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United States with offices in Washington, D.C., containing within it, among other agencies, the 

Department of the Army (which is the successor to the Department of War), including the Army 

Corps of Engineers ("ACOE"), the Department of the Navy, and the Joint Chiefs of Staff. (These 

various branches of the United States Department of Defense shall be collectively referred to as 

"DOD"). Defendant William Cohen is the Secretary of Defense, and is in charge of DOD. During 

World War II, the Department of War operated a trinitrotoluene ("TNT") production facility (the 

"TNT Plant")at the LOOW near the Site, and later DOD conducted other activities at LOOW 

resulting in Contamination.  

16. Defendant United States Department of the Army (the "Army") is an executive 

department of the United States with offices in Washington D.C. Defendant Louis Caldera, the 

Secretary of the Army, is in charge of the environmental investigation and remediation of the 

LOOW, including the Original Site and the Site.  

17. Defendant United States Air Force (the "Air Force") is an executive department of 

the United States with offices in Washington D.C. Defendant F. Whitten Peters, the Secretary of the 

Air Force, is in charge of the Air Force, which with Olin operated AFP-68 at the Original Site.  

18. Defendant Nuclear Regulatory Commission ("NRC") is an agency of the United 

States with offices in Washington, D.C. and is the successor-in-interest to the Atomic Energy 

Commission ("AEC"). The AEC is the successor-in-interest to the Manhattan Engineering District 

(more commonly referred to as the "Manhattan Project") of ACOE, which arranged for disposal of 

Radioactive Contaminants at LOOW.  

LOOW AND THE TNT PLANT 

19. The site chosen for the first major federal project in the Niagara Region at the 

beginning of World War II was part of with the 20,000-acre "Model City" area originally optioned 

for purchase by Dr. Love of the Love Canal project in the 1890s.  

20. In 1942, the Department of War purchased 7,500 acres in the Towns of Porter and

-5-



Lewiston, in Niagara County, New York, from 149 private land owners for the purpose of 

constructing and operating the ten-line TNT Plant. The 7,500-acre area became known as the 

LOOW. LOOW was located seven to eight miles north of Niagara Falls and just outside of historic 

Youngstown, NewYork.  

21. Approximately 2,500 acres of LOOW was used by the Department of War for the 

construction and operation of the TNT Plant and other associated military operations. The remaining 

5,000 acres were left undeveloped and acted primarily as a buffer zone from the adjoining residential 

areas.  

22. The discharge of untreated TNT and associated Contaminants from the TNT Plant 

resulted in Contamination of sewer and waste pipelines (some of which are located under the Site 

and other portions of the Original Site) with TNT, and other Toxic and Explosive Contaminants.  

THE MANHATTAN PROJECT WASTE 

23. With the termination of TNT production in 1943, and the commencement of 

Manhattan Project research in early 1944, wastes from uranium processing operations associated 

with the Manhattan Project were disposed of at the LOOW.  

24. According to DOE and AEC documents, LOOW became the principal repository of 

Radioactive Contaminants from operations such as the uranium processing operations of Linde Air 

Products Co. in Tonawanda, Electrometallurgical Co. in Niagara Falls, New York, National Lead 

of Ohio and General Electric Co. in Schenectady, New York.  

25. After the War, most of the 5,000-acre buffer zone land was sold, allowing schools 

and other residential development to occur near the 2,500-acre LOOW.  

26. In 1946, the AEC was established, and assumed the Manhattan Project's 

responsibility for the Radioactive Contaminants stored at LOOW.  

27. The Radioactive Contaminants being shipped to LOOW for storage and/or disposal 

during and shortly after World War II included (see Exhibit "B"):
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- 10,000 tons of Waste Code K-65 Radioactive Contaminants 
initially transported in drums, which remained along roadsides for 
months before being emptied into a water tower originally built to 
contain cooling water, not designed to store radioactive material; 

- 8,227 tons of Waste Code L-30 Radioactive Contaminants (a 
sludge-type waste, in which radium was in equilibrium with uranium) 
stored in Bldg. 411, which was a water treatment building, not 
designed to store such material; 

- 1,878 tons of Waste Code L-50 Radioactive Contaminants (also a 
sludge-type waste, in which radium was in equilibrium with uranium) 
were stored in Bldgs. 413-414 concrete tanks, not designed to store 
such material and which began leaking into a French drain that led to 
the Central Drainage Ditch beginning in 1949; 

- 8,325 tons of Waste Code R-10 Radioactive Contaminants were 
stored outdoors in a pile; 

- 150 tons of Waste Code R-10 iron cake Radioactive Contaminants 
were stored outdoors in a pile; and 

- 1,400 drums of Waste Code F-32 Radioactive Contaminants were 

either stored outside or in an open pit.  

28. The lax management during the Manhattan Project and by AEC of Radioactive 

Contaminants at LOOW resulted in the wide-spread Radioactive Contamination of the LOOW, 

including the Site and other portions of the Original Site.  

OTHER ACTIVITIES RESULTING IN CONTAMINATION 

29. During the 1950s, Olin operated AFP-68, a high performance fuel production facility 

at the Site and other portions of the Original Site on behalf of Defendant Air Force.  

30. AFP-68 involved operations for the synthesis, recovery, purification, and/or storage 

of materials including boron, lithium, diborane, a variety of high-energy fuel mixtures, and other 

hazardous substances.  

31. The operation of AFP-68 by Olin and the Air Force lead to Contamination of the Site 

and portions of the Original Site by the release of Toxic Contaminants and Explosive Contaminants.  

32. In addition, DOD conducted numerous other activities at the LOOW, including the
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Site and other portions of the Original Site, resulting in Contamination including, but not limited to, 

storage, management, disposal, and/or treatment of Toxic Contaminants, Radioactive Contaminants, 

Explosive Contaminants, Petroleum Contaminants and ACM Contaminants from the Army's 

Chemical Warfare Service.  

33. As a result, a portion of LOOW was redesignated the Northeast Chemical Warfare 

Depot.  

SALE OF PROPERTY AFTER WWII 

34. Following World War II, the War Assets Administration was responsible for the sale 

of surplus defense property, including numerous government-owned ordnance plants. One of these 

plants was the LOOW.  

35. With respect to the LOOW, marketing materials and facilities description documents 

were prepared touting the value and advantages of the buildings and underground pipelines for 

conversion into a state-of-the-art industrial park.  

36. A 564-acre portion of LOOW (the "Fort Conti Property"), including the Original Site, 

was sold by the General Services Administration to the Fort Conti Corporation ("Fort Conti") in 

1966.  

37. Despite extensive documentation at the time revealing to Government Defendants 

known hazards of the Radioactive Contaminants and other Toxic and Explosive Contaminants on 

this property, including the Original Site, no notice or warning of this material defect was given to 

Fort Conti regarding the extensive and dangerous levels of Contamination prior to sale.  

38. In fact, one internal letter dated October 14, 1966 suggests the ACOE concealed such 

knowledge in order to pass on liability for the Site. See Exhibit "C." 

39. In 1969, the General Services Administration ("GSA"), despite having already sold 

the Fort Conti property, introduced Plaintiff John Syms (a GSA contractor at that time) to Fort Conti.  

and informed Mr. Syms that Fort Conti had a "good deal" on a parcel of property.
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40. While Fort Conti had not developed the Fort Conti Property, it provided Mr. Syms 

with a copy of the marketing materials previously provided to Fort Conti describing the value of the 

property as $18 million, based on a GSA appraisal.  

41. Based on the advice of the GSA, Somerset entered into negotiations with Fort Conti, 

and in 1970 and pt'z.chased the Original Site, being a 132-acre portion of the Fort Conti Property, 

which had the vast majority of the "valuable" buildings, utilities and pipelines.  

42. By a deed from Fort Conti to Somerset, dated March 2, 1970, and recorded in the 

Niagara County Clerk's office at Liber 1503 of Deeds, Page 752, Fort Conti assigned all of its rights 

in the Original Site to Somerset.  

43. Shortly after Plaintiffs purchased the Original Site, one of the Fort Conti partners, 

Joseph Phofl, owner of Remap, Inc., sold his 242-acre share of the remaining 432 acres of the Fort 

Conti Property to Chem-Trol Pollution Services, Inc. ("Chem-Trol"), later purchased by Service 

Corporation of America ("SCA"), predecessor of its current owner, Chemical Waste Management.  

44. A deed restriction in the deed from the Government to Fort Conti, which was 

intended to run with the land to Fort Conti's successors and assigns (e.gs., Chem-Trol, Somerset), 

prohibited the use of the property for a "garbage dump" or to "deposit any refuse".  

45. In purchasing the Original Site, Mr. Syms and Somerset relied on the deed restriction 

from the Government, which it believed increased the value of the Original Site by preventing the 

remainder of the adjacent Fort Conti property, and later the adjacent Chem-Trol property, from being 

utilized as a dump site. Despite the deed restriction, the Chem-Trol property was converted into one 

of the country's largest hazardous waste disposal landfill facilities several years later.  

FRAUD BY THE GOVERNMENT DEFENDANTS 

46. Agents and employees of the United States consistently failed, either through fraud, 

misrepresentation, or other intentional or negligent acts and omissions, to disclose the extent of 

Contamination impacting the portions of LOOW being marketed and sold to private party
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purchasers, including Somerset.  

47. Both the ACOE and the War Assets Administration realized the extent of 

Contamination from the TNT operations and chemical waste lines. AEC knew the hazards 

associated with the Radioactive Contaminants that were being improperly stored in miscellaneous 

buil.dings, a water silo and in drmns on the ground near ditches and creeks on property immediately 

adjacent to the Fort Conti Property.  

48. The Governmental Defendants intentionally, knowingly and fraudulently failed to 

disclose and misrepresented the material information to the public and private purchasers of the 

property.  

49. GSA also did not reveal that friable ACM Contaminants, originating from above

ground pipe wrap insulation, transite panel walls and other ACM building materials associated with 

AFP-68 purchased by Somerset had been dismantled and buried on the Site adjacent to the building.  
50. Despite efforts by ACOE in 1998 to remove some of the ACM Contaminants, 

significant quantities remain on the Site, and ACOE is unwilling to remove the remainder of this 

Contamination, the presence of which continues to prevent a proper subsurface environmental 

investigation of AFP-68 from proceeding.  

51. AEC intentionally and knowingly misrepresented conditions at LOOW to health 

officials in the State of New York Department of Health ("NYSDOH").  

52. On August 9, 1959, AEC's Manager of the Health and Safety Laboratory, Meril 

Eisenbaud, stated to the New York Health Commissioner, Dr. Herman Hilleboe that "relatively small 

quantities of radioactively contaminated materials have been stored at the Lake Ontario Storage Area 

since the early 1940s." 

53. K-65 residue, a radioactive waste material produced in uranium processing during 

the Manhattan Project, was stored at LOOW in a bulging and leaking open top water silo that 

periodically had to be reinforced with braces to hold it together. According to recent admissions by 

ACOE scientists at Remedial Advisory Board public meetings, all of the nearby property owners and
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residents were being exposed to airborne Radioactive Contaminants from the 1940s through 

approximately 1982, when this material was present in the silo.  

54. Eisenbud also misrepresented to the NYSDOH that"[M] ost the [radioactive] material 

has been contained in drums or specially constructed storage facilities or stored in warehouses." In 

fact, none of the buildings containing Radioac'ive Contaminants, particularly the L-30 area, a former 

water tank, and the K-65 silo, a modified water tower, were "specially constructed" to hold anything 

radioactive. More importantly, 16 million pounds or more of this waste material (the R- 10 residues) 

were stored in the olzn and were leaching radioactivity throughout LOOW and the surrounding 

community into surface water drainage ditches, creeks and eventually nearby Lake Ontario.  

USE OF THE ORIGINAL SITE BY SOMERSET 

55. Between 1970 and 1972, Somerset expended significant funds to rehabilitate the on

site buildings to create the Lew-Port Industrial Park. Despite claims by GSA that the buildings were 

sold in usable conditions, all of the major utilities had either been removed or were not in working 

order when The Somerset Group purchased the Original Site.  

56. Somerset and Lew-Port Construction remodeled the various on-site buildings by 

replacing utilities in the 12 on-site buildings, including: electric conduit in the 12 buildings, 

installing new electric lines to the Site, heating systems, cooling systems, lighting, toilets, etc.  

57. By 1972, Somerset and Unitool Corp., Syms largest corporation, had already moved 

into a building on the Site. In addition, a number of tenants representing a large rent flow occupied 

buildings on the Site.  

THE NYSDOH ORDER 

58. In 1972, without any prior warning, the NYSDOH imposed a summary abatement 

Order ("NYSDOH Order") on Plaintiffs, which was equivalent to an injunction, and effectively 

prohibited the Original Site from being "developed or used for industrial, commercial or residential

-11-



purposes" beyond the existing uses or undertaking any "intentional movement, displacement or 

excavation, by whatever means, of the soil," due to the presence of Radioactive Contaminants on 

the Original Site. A copy of the NYSDOH Order is annexed as Exhibit "D." 

59. The NYSDOH Order also prevented the Plaintiffs from conducting any cleanup 

activities, since it provided that "no procedures for tdecontamination of said lands shall be 

undertaken by other than an official agency having jurisdiction or responsibility." At that time, the 

only agency granting statutory authority to conduct such decontamination activities was the AEC, 

pursuant to the Atomic Energy Ac, of 1954.  

60. The NYSDOH Order was based on a review by NYSDOH of a Radiological Survey 

of the area conducted by the AEC, which revealed significant Radioactive Contaminants present at 

the LOOW and on the Original Site, including the Site, attributable to various uranium processing 

and waste storage activities of the Manhattan Project.  

61. After review of the Radiological Survey, NYSDOH became aware of the significant 

Radioactive Contamination, and discovered that the United States had intentionally, knowingly, 

recklessly and tortiously sold contaminated property to a private party.  

IMPACTS OF THE NYSDOH ORDER 

62. The aftermath of the NYSDOH Order was devastating to the future of the Lew-Port 

Industrial Park and the Plaintiffs. Local Congressman Smith, who was also legal counsel to 

Plaintiffs, advised the Plaintiffs to dissuade their tenants from remaining at the Original Site because 

of the threat of exposure to Radioactive Contaminants.  

63. Due to the NYSDOH Order, the Somerset Group had no choice but to abandon its 

immediate plans for developing the Lew-Port Industrial Park and, at the advice of counsel, 

discouraged existing tenants from remaining on the Original Site because of the threat of exposure 

to Radioactive Contaminants.  

64. With all of its assets tied to the Original Site and improvements, and its inability to
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use and develop the property, Plaintiffs immediately began to suffer substantial financial damages 

and losses, leading to the eventual bankruptcy of Somerset in 1980. These losses were directly 

attributable to the failure of the Governmental Defendants to fully and fairly notify the private 

purchasers of significant Contamination at LOOW, including the Original Site.  

65. Mr. Syms, as an owner and officer of Somerset Group, did not sit idly by once the 

NYSDOH Order was issued. He immediately began to incur expenses traveling to Albany and 

Washington, D.C. to meet with key officials to try to resolve this matter. NYSDOH officials in 

Albany advised Mr. Syms that his problems vvere with the federal government. United States 

officials blamed Mr. Syms problems on NYSDOH.  

66. In or around 1974, John Syms made a desperate attempt to convince the NYSDOH 

to modify its 1972 NYSDOH Order. NYSDOH finally agreed, and Plaintiffs were provided slightly 

more flexibility to utilize portions of the Site in a revised 1974 NYSDOH Order (the "Revised DOH 

Order"), a copy of which is attached as Exhibit "E." However, the Order was still restrictive and 

stated that Six Mile Creek and the Central Drainage Ditch, which intersected the Original Site, 

including the Site, were still contaminated above State levels.  

67. Plaintiffs began to attract new prospective tenants to the Original Site under the more 

flexible terms of the Revised DOH Order.  

68. Despite the Revised DOH Order, in late 1974, the Town of Lewiston decided to cut 

off water supply to the Original Site due to Contamination feared to be entering the water lines.  

With no water and sanitary sewer services to the Original Site, the prospect for any future use was 

becoming unlikely.  

69. In addition, Chem-Trol began using the adjacent site for landfilling activities in 1974, 

thus diminishing prospective business opportunities on the Original Site.  

70. Somerset continued to seek out appropriate business opportunities, but by 1980, 

Somerset was forced to declare bankruptcy when it missed a payment on its refinanced mortgage.  

71. At the urging of the Bankruptcy Court, Somerset sold 93 acres of the Original Site
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to SCA, which by this time was operating the adjacent hazardous waste landfill. After this sale, 

Somerset Group was left with its current 39-acre Site.  

RADIOACTIVE CLEANUP IN THE 1980s 

72. In the early 1980s, Plaintiffs were advised that a cleanup of the Radioactive 

Contamination was about to commence.  

73. Beginning in or about 1982, the United States attempted to consolidate the 

Radioactive Contaminants that were formerly located throughout the 2,500 acre LOOW into a 191

acre area, referred to as the Niagara Falls Storage Site ("NFSS"), located approximately one half(½2 ) 

mile upgradient from the Site, and connected to the Site by the LOOW Central Drainage Ditch.  

74. The NFSS is located near the water silo where the K-65 residues were removed and 

slurried into an allegedly secure containment cell. In reality, the NFSS is a concrete basement of one 

of the former LOOW buildings. The basement was lined with one liner (two liners are typically used 

in landfills), Radioactive Contaminants were placed inside, the material was covered with 

approximately four feet of clay soil, and no leachate collection system was installed around the 

perimeter of the building.  

75. Radioactive contaminated soils from portions of the Site, including the LOOW 

Central Drainage Ditch, were allegedly removed from the Site.  

76. A federal contractor, Bechtel Engineering ("Bechtel"), was present on the Site in 1984 

performing radioactive cleanup work. Bechtel cut the water lines on the Site because of continuing 

fear that Contamination was entering the water lines.  

77. In response to request by Plaintiffs, on December 29, 1986, the Department of 

Energy, Oak Ridge Operations, issued correspondence to Somerset attesting that "the remedial action 

on your property was satisfactorily completed" and the "property is now in compliance with the 

standards and guidelines applicable to the remedial actions at the Niagara Falls Storage Site 

(NFSS)." The letter indicated that "a formal certification statement on your property will be
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forwarded to you in the near future." A copy of the letter is annexed as Exhibit "F." 

78. Nearly six years later, on May 7, 1992, DOE issued a "Certification of the Remedial 

Action," to Somerset. A copy of this Certification is attached as Exhibit "G." It is important to note 

that at this same time, an investigation of the Site was being conducted that was revealing other 

Contaminants on the Site.  

79. Both the December 29, 1986 and May 7, 1992 documents were patently misleading.  

No mention was ever made of other Contamination on and under the Site, which more than likely 

precipitated the cutting of the Site's water lines leaving the Site totally unfit for industrial or other 

purposes. In addition, there was no comparison of the final cleanup levels to state cleanup standards.  

RECENT INVESTIGATION ACTIVITIES 

80. The NFSS is currently owned by the Department of Energy and is part of the Defense 

Environmental Restoration Program/ Formerly Used Defense Sites ("DERP/FUDS"). DERP/FUDS 

is administered by the ACOE, and is intended to decontaminate or otherwise control sites where 

residual radioactive materials remain from the nation's atomic energy program.  

81. In 1988, pressure began to mount from Mr. Syms and others in the community to 

conduct a more thorough investigation of not only the Radioactive Contamination but other types 

of Contamination at the LOOW. Finally, press releases were issued announcing the commencement 

of a Remedial Investigation of the LOOW.  

82. Although numerous historic studies of the LOOW, including the Site, were conducted 

between 1988 and 1998, only one study, the 1992 Preliminary Site Assessment Study, involved 

standard environmental surface or subsurface soil or groundwater sampling. However, that sampling 

was conducted on a 100-foot grid basis, which carefully avoided the areas of concern, and raw data 

results were not released to the public.  

83. The 1992 Preliminary Site Assessment Study did reveal Contamination at the Site, 

but it appeared from the results that the Contamination was at relatively low levels, at least in soil.
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However, nine permanent groundwater monitoring wells were installed at the Site in late 1991 for 

this 1992 Study. Raw data revealing the groundwater quality were not included in any of the reports 

provided to Plaintiffs.  

84. Between 1992 and 1998, very little progress was made on the Site's investigation 

other than more studies of historic use. These studies revealed extensive potential sources of 

Contamination but no further sampling was conducted.  

85. In October 1996, John Syms, on behalf of Somerset, signed a three year Right of 

Entry Agreement wherein the Government was required to provide Mr. Syms with copies Gf the final 

results and analysis of all sampling conducted at the Site, and if any damages were caused to the Site 

during any work, payment would be forthcoming as required by FTCA.  

86. In 1998, a Phase I Remedial Investigation ("RI") was commenced. In the area around 

AFP-68, where Toxic and Explosive Contaminants had been released by Olin, the presence of 

extensive ACM Contaminants buried by the Government Defendants prevented the RI from 

proceeding in this location.  

87. Any reports provided to Mr. Syms subsequent to the Phase I Investigation did not 

include data generated during this investigation as required by the 1996 Right of Entry Agreement.  

88. An ACM Contaminants Removal project was commenced in 1998. According to the 

Plans and Specifications for the project, its primary purpose was to remove only the top six inches 

of soil containing ACM Contaminants despite field and other information suggesting a greater depth 

of ACM Contamination was present.  

89. The contractors who performed the ACM Contaminants Removal project work 

destroyed property owned by the Plaintiffs on the Site, and ACOE and its contractors violated the 

Clean Air Act and other laws and regulations governing asbestos removal.  

90. Mr. Syms advised the ACOE in writing of damages caused to the property after the 
completion of the project, which were not paid pursuant to the FTCA as required by the 1996 Right 

of Entry Agreement.
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91. Plaintiffs have attempted to settle their claims in relation to the ACM Contaminants 

Removal project outside of this litigation, but have been unable to do so.  

92. In March 1999, at the first public meeting on the status of the LOOW investigation, 

a brief summary of the results of the Phase I RI were provided, a copy of which is annexed as Exhibit 

"H". This summary of the results revealed for the first time to Plaintiffs the presence of Toxic and 

Explosive Contaminants, including lithium and RDX, in groundwater at the Site.  

93. This data summary was also very surprising to Plaintiffs, since minimal groundwater 

sampling has been conducted on the Site.  

94. This was the first time Contamination requiring remediation other than Radioactive 

Contamination was admitted by ACOE or revealed to be present on the Site.  

95. At the meeting, an ACOE representative stated that the chemicals in the underground 

sewer and pipelines were "just at the explosive level." 

96. At recent Restoration Advisory Board ("RAB") public meetings held on April 12 and 
July 12, 2000, scientists in charge of the NFSS have revealed startling new evidence that the NFSS 

is leaking Radioactive Contamination.  

97. Since March 1999, ACOE has proceeded with further investigation of the LOOW.  
Plaintiffs have cooperated with the ongoing investigation activities, but remain concerned that the 
RI scope of work being implemented by the ACOE and its contractors leaves portions of the Site un
investigated or under investigated, and are also concerned about further time delays in remediation 

and ongoing damage to their property.  

98. Recently, Plaintiffs began their own limited investigation of the Site, including the 
Central Drainage Ditch, due to the inadequacy of the work by the ACOE and its fallure to disclose 

all relevant data.  

CURRENT STATUS 

99. The current status of the Site finds the ACOE involved in a protracted environmental 

investigation with no remediation or end in sight.
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100. Cleanup activities have disrupted all attempts by Plaintiffs to profitably utilize the 

Site. Known and suspected environmental contamination, including the dangers attributable to the 

continued migration of Radioactive Contaminants onto the Site from the leaking NFSS, has deterred 

and will continue to make it impossible for tenants to utilize the Site.  

101. Plaintiffs John Syms and Eileen Syms have, for decades, been exposed to all of the 

Contamination at the Site, creating a significant risk of future disease, necessitating future medical 

monitoring, and have seen their investment in the Site permanently destroyed by the actions of the 

Defendants.  

102. Plaintiffs have endured numerous "investigations" of the Site over the last 28 years.  

Due to the improper actions of contractors, Plaintiffs have been required to spend all of their time 

securing the Site and monitoring and assisting Government contractors.  

103. In June 2000, Plaintiffs in good faith entered into another Right of Entry Agreement 

("ROE Agreement") with the Department of the Army to allow the ongoing Phase II RI to proceed 

on the Site. Pursuant to specific terms in the ROE Agreement, ACOE was required to either 

consider our comments (whether oral or written) and incorporate requested items into the RI scope 

of work or respond in writing to our comments with technical reasons and other reasons for not 

incorporating into the scope of work the item(s) requested. The ACOE has not responded to a June 

6, 2000 comment letter sent to the ACOE in violation of the terms of the ROE Agreement and in 

violation of the National Contingency Plan.  

104. Plaintiffs have expended countless hours and resources trying to resolve problems at 

the Site, and cannot wait any longer for Defendants to fix the problems they caused.  

105. As a result of the Contamination, Plaintiffs have sustained damages including, but 

not limited to: 

a. Loss of use of the Original Site and the Site; 

b. Permanent loss of the value of the Original Site and the Site, including stigma 

loss;
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c. Consequential damages to their businesses, including lost rents and profits; 

d. Response costs, including costs of investigation and administrative oversight 

of remedial activities; 

e. Loss of quality of life, including loss of a drinking water supply; and 

f. Emotional distress to Plaintiffs John and Eileen Syms.  

AS AND FOR A FIRST CAUSE OF ACTION 
AGAINST ALL DEFENDANTS 

UNDER CERCLA §107 FOR 
RESPONSE COSTS AND CONTRIBUTION, 

PLAINTIFFS ALLEGE AS FOLLOWS: 

106. Plaintiffs repeat and reallege the allegations ofparagraphs "1" through "105" of this 

Complaint, as if set forth in this paragraph at length.  

107. The Site and LOOW are "facilities" within the meaning of CERCLA §101(9), 42 

U.S.C. §9601(9).  

108. Each of the Defendants is a "person" as defined by CERCLA §101(21), 42 U.S.C.  

§9601(21).  

109. Defendants DOD, Army, Air Force, and NRC are departments, agencies, and 

instrumentalities of the United States within the meaning of CERCLA §120(a)(1), 42 U.S.C.  

§9620(a)(1).  

110. Defendants are persons who owned and/or operated the Site and LOOW at a time 

when hazardous substances were disposed of at the Site, within the meaning of CERCLA § I 07(a)(2), 

42 U.S.C. §9607(a)(2).  

111. Defendants are persons who arranged for disposal or treatment of hazardous 

substances at the Site and LOOW, within the meaning of CERCLA §107(a)(3), 42 U.S.C.  

§9607(a)(3).  

112. There have been Releases by of hazardous substances from the Site and LOOW, 

within the meaning of CERCLA §107, 42 U.S.C. §9607.
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113. Those Releases and additional Releases of hazardous substanceshave caused and will 
continue to cause the Plaintiffs to incur necessary costs of response within the meaning of CERCLA 

§ 107, 42 U.S.C. §9607.  

114. The response costs which the Plaintiffs have incurred and will continue to incur are 

ne,.essary and consistent with the National Contingency Plan (the "NCP").  

115. Defendants are jointly and severally liable under CERCLA §107, 42 U.S.C. §9607 

for all environmental response costs that the Plaintiffs have incurred and will continue to incur in 
the future, consistent with the NCP, in responding to the Releases of hazardous substances at LOW 

and the Site, including administrative oversight, and costs of a health assessment, including 

individual medical monitoring, to evaluate the exposure to hazardous substances by Plaintiffs in 

connection with the release or threatened release of hazardous substances at the Site.  

AS AND FOR A SECOND CAUSE OF ACTION 
AGAINST ALL DEFENDANTS 

FOR CONTRIBUTION UNDER CERCLA §113, 
PLAINTIFFS ALLEGE AS FOLLOWS: 

116. Plaintiffs repeat and reallege the allegations of paragraphs "I" through "115" of this 

Complaint, as if set forth in this paragraph at length.  

!17. Pursuant to CERCLA, §113(f)(1), 42 U.S.C. § 9613(f)(1), Defendants should 

contribute their equitable share of Plaintiffs' response costs, including all costs of removal or 

remedial action, and other necessary costs of response incurred by Plaintiffs.  

AS AND FOR A THIRD CAUSE OF ACTION 
AGAINST ALL DEFENDANTS 

UNDER DJA, 28 U.S.C. §§ 2201-2202, 
PLAINTIFFS ALLEGE AS FOLLOWS: 

118. Plaintiffs repeat and reallege the allegations of paragraphs "1" through "117" of this 

Complaint, as if set forth in this paragraph at length.  

119. This Court has the power to render declaratory relief under 28 U.S.C. § 2201 and 

under CERCLA §1 13(g)(2), 42 U.S.C. § 9 6 13(g)(2).  

120. This Court should declare that Defendants are liable under CERCLA for necessary
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response costs consistent with the NCP that Plaintiffs will incur in responding to the Releases of 

hazardous substances alleged above.  

AS AND FOR A FOURTH CAUSE OF ACTION 
AGAINST ALL GOVERNMENT DEFENDANTS 

FOR THE DENIAL OF DUE PROCESS AND 
CIVIL RIGHTS VIOLATIONS, 

PLAINTIFFS ALLEGE AS FOLLOWS: 

121. Plaintiffs repeat and reallege the allegations of paragraphs "1" through "120" of this 

Complaint, as if set forth in this paragraph at length.  

122. The Government Defendants denied Plaintiffs their due process constitutional rights 

by misrepresenting and failing to disclose material information, including raw data revealing the 

Contamination, to Plaintiffs and the State of New York Departments of Health and Department of 

Environmental Conservation, for the last 30 years and conspiring to violate New York State law by 

utilizing federal or other standards, criteria and guidance to determine compliance but informing the 

State of New York Departments of Health and Department of Environmental Conservation that it 

was complying with more stringent New York State standards, criteria and guidance, thus preventing 

independent action by State agencies.  

123. This denial of due process led to the interference with Plaintiffs' use and enjoyment 

of their property rights under color of state law, and constituted a violation of Plaintiffs' civil rights 

actionable under 42 U.S.C. § 1983.  

AS AND FOR A FIFTH CAUSE OF ACTION 
AGAINST ALL DEFENDANTS UNDER 

NYS NAVIGATION LAW SECTION 181(5), 
PLAINTIFFS ALLEGE AS FOLLOWS: 

124. Plaintiffs repeat and reallege the allegations of paragraphs "1" through "123" of this 

Complaint, as if set forth in this paragraph at length.  

125. This Court has supplemental jurisdiction over this Fourth and the following Causes 

of Action, pursuant to 28 U.S.C. §1367, because they arise out of the same facts and circumstances 

as the First, Second, Third and Fourth Causes of Action of this Complaint.  

126. Venue is appropriate for this action in the Western District of New York, pursuant
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to 28 U.S.C. §1391, because the Site and a substantial part of the events related to the claims 

occurred within the Western District of New York.  

127. This and the remaining causes of action are brought against the Government 

Defendants pursuant to FTCA.  

128. Defendants h,.ve discharged petroleum, resulting in Contamination (the "Petroleum 

Contamination") of the Site.  

129. Defendants did not have a permit from the United States, New York State, or any 

othei governmental authority which allowed the petroleum discharges, and they were therefore 

prohibited by New York State Navigation Law § 173.  

130. Pursuant to New York State Navigation Law § 181(5), defendants are strictly liable 

for the investigation, remediation, cleanup, and removal of the Petroleum Contamination, and all of 

Plaintiffs associated direct and indirect damages, and Defendants are responsible for conducting any 

remedial activities that may be necessary as a result of Petroleum Contamination.  

AS AND FOR A SIXTH CAUSE OF ACTION 
AGAINST ALL DEFENDANTS 

FOR INDEMNIFICATION OR CONTRIBUTION 
AND A DECLARATORY JUDGMENT 

UNDER NYS NAVIGATION LAW ARTICLE 12, 
PLAINTIFFS ALLEGE AS FOLLOWS: 

131. Plaintiffs repeat and reallege the allegations of paragraphs "1" through "130" of this 

Complaint, as if set forth in this paragraph at length.  

132. Pursuant to New York State Navigation Law Article 12, including Navigation Law 

§ 176(8), Defendants are liable to indemnify or make contribution to Plaintiffs for its past and future 

costs of investigation, remediation, cleanup and removal, and response, and are responsible for 

investigation, remediation, cleanup and removal of, and response to the Petroleum Contamination.  

AS AND FOR A SEVENTH CAUSE OF ACTION 
AGAINST ALL DEFENDANTS 

UNDER NYS ENVIRONMENTAL CONSERVATION LAW ("ECL") 
ARTICLE 37, PLAINTIFFS ALLEGE AS FOLLOWS: 

133. Plaintiffs repeat and reallege the allegations of paragraphs "1" through "132" of this
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Complaint, as if set forth in this paragraph at length.  

134. Some or all of the Contaminants are hazardous substances, pursuant to 

ECL Article 37.  

135. Defendants stored and/or released Contamination at or from the Site in contravention 

of rules and regulations promulgated pursuant to ECL Articles 17, 27 and 37.  

136. Pursuant to Article 37, Defendants are strictly liable for all of the damages to 

Plaintiffs proximately caused by the Contamination, and to remediate such Contamination.  

AS AND FOR A EIGHTH CAUSE OF ACTION 
FOR FRAUD AGAINST THE 

GOVERNMENT DEFENDANTS, 
PLAINTIFFS ALLEGE AS FOLLOWS: 

137. Plaintiffs repeat and reallege the allegations of paragraphs "1" through "136" of this 

Complaint, as if set forth in this paragraph at length.  

138. The Government Defendants have engaged in fraud and misrepresentation resulting 

in the sales of highly-contaminated property at LOOW to private persons, including Plaintiffs, and 

the continuing use of the Site by Plaintiffs.  

139. Defendants had a duty to give Plaintiffs, their predecessor-in-interest Fort Conti, and 

the general public correct information about the Contamination, since this information has a material 

effect on the value and use of the Site and the rest of the Original Site.  

140. Instead, the Government Defendants affirmatively represented to Fort Conti and 

Plaintiffs that the Original Site was safe, clean and suitable for use.  

141. Defendants knew of the Contamination existing on the LOOW property sold to 

private parties, and intentionally or unreasonable failed to disclose material information concerning 

the Contamination existing on the Fort Conti Property at the time of sale. They intentionally and 

knowingly withheld all such relevant information.  

142. The Government Defendants, by reason of their fraud and misrepresentations, are 

liable for damages to the Plaintiffs proximately caused by the Contamination, and to remediate the
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Contamination.

AS AND FOR AN NINTH CAUSE OF ACTION 
FOR NEGLIGENCE AGAINST ALL DEFENDANTS 

PLAINTIFFS ALLEGE AS FOLLOWS: 

143. Plaintiffs repeat and reallege the allegations of paragraphs "1" through "142" of this 

Complaint, as if set forth in this paragraph at length.  

144. Defendants owed a duty of care to Plaintiffs with regard to their use, ownership, 

and/or operation of the Site.  

145. Defendants knew or should have known that their conduct could result in the 

Contamination of the Original Site, including the Site.  

146. Defendants acted unreasonably and negligently in causing the Releases, failing to take 
reasonable precautions necessary to avoid the Releases, failing to disclose material defects prior to 

selling the Fort Conti Property or purchase by Plaintiffs of the Original Site, failing to comply with 

its own regulations when it sold the Fort Conti Property, and more recently during Site investigation 

and remediation activities.  

147. Ongoing environmental investigation and remediation of the Site by ACOE constitute 
a continuing nuisance by preventing Plaintiffs from making any productive use of the Site, and 

interferes with their right to quiet enjoyment of their land.  

148. These acts and omissions were the direct and proximate cause of the damages to 

Plaintiffs.  

149. Defendants, by reason of their negligence, are liable for damages to the Plaintiffs 

proximately caused by the Contamination, and to remediate the Contamination.  

AS AND FOR A TENTH CAUSE OF ACTION 
AGAINST ALL DEFENDANTS FOR STRICT LIABILITY, 

PLAINTIFFS ALLEGE AS FOLLOWS: 

150. Plaintiffs repeat and reallege the allegations of paragraphs "1" through "149" of this 

Complaint, as if set forth in this paragraph at length.  

151. The generation and disposal of the Contaminants was an abnormally hazardous 
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activity.  

152. Defendants, by engaging in abnormally hazardous activities, are strictly liable without 

regard to fault for all of the damages to Plaintiffs proximately caused by the Contamination, and to 

remediate the Contamination.  

AS AND FOR A ELEVENTH CAUSE OF ACTION 
FOR PUBLIC NUISANCE AGAINST ALL DEFENDANTS, 

PLAINTIFFS ALLEGE AS FOLLOWS: 

153. Plaintiffs repeat and reallege the allegations of paragraphs "I" through "152" of this 

Complaint, as if set forth in this paragraph at length.  

154. Defendants, including their officers, agents, servants, and/or employees, by causing 

the Contamination, allowing some or all of the Releases to take place, and failing to cleanup and 

remove the Contamination, have interfered with the exercise of rights common to all, including the 

groundwater, surface water and the environment through conduits, such as the Central Drainage 

Ditch and other ditches which lead to Lake Ontario, in a manner such as to interfere with use by the 

public of these public places.  

155. Defendants, by reason of this public nuisance, are liable for all of the damages to 

Plaintiffs and the Site proximately caused by the Contamination, and to remediate the 

Contamination.  

AS AND FOR AN TWELFTH CAUSE OF ACTION 
FOR PRIVATE NUISANCE AGAINST 
THE GOVERNMENT DEFENDANTS, 

PLAINTIFFS ALLEGE AS FOLLOWS:.  

156. Plaintiffs repeat and reallege the allegations of paragraphs "1" through "155" of this 

Complaint, as if set forth in this paragraph at length.  

157. The Government Defendants, by their acts or omissions, or the acts or omissions of 

their agents or employees on areas of LOOW off the Site, caused an unreasonable and substantial 

interference with Plaintiffs' right to use and enjoy the Site.  

158. That interference was intentional, negligent and reckless.  

159. The Government Defendants, by reason of this private nuisance, are liable for all of
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the damages to Plaintiffs proximately caused by the Contamination, and to remediate the 

Contamination.  

AS AND FOR A THIRTEENTH CAUSE OF ACTION 
AGAINST THE GOVERNMENTAL 
DEFENDANTS FOR TRESPASS, 

PLAINTIFFS ALLEGE AS FOLLOWS: 

160. Plaintiffs repeat and reallege the allegations of paragraphs "1" through "159" of this 

Complaint, as if set forth in this paragraph at length.  

161. Radioactive Contamination located on the Site originated from the intentional 

disposal by the Governmental Defendants of Radioactive Contaminants at the various radioactive 

waste storage locations at the LOOW (see Exhibit "B") and the NFSS.  

162. The migration of the radioactivity from former waste storage location at the LOOW 

and NFSS to the Site was the inevitable, direct and foreseeable results of the Governmental 

Defendants' intentional acts or omissions, or the acts or omissions of their agents or employees.  

163. Defendants, by their acts and omissions, or the acts or omissions of their agents or 

employees, have interfered with the rights of Plaintiffs to exclusive possession of the Site, and 

threaten to do so in the future.  

164. Defendants, by reason of this trespass, are liable for all the damages to Plaintiffs 

proximately caused by the Contamination, and to remediate the Contamination.  

AS AND FOR A FOURTEENTH CAUSE OF ACTION 
AGAINST ALL DEFENDANTS FOR EQUITABLE OR IMPLIED 

INDEMNIFICATION OR CONTRIBUTION, 
PLAINTIFFS ALLEGE AS FOLLOWS: 

165. Plaintiffs repeat and reallege the allegations of paragraphs "1" through "164" of this 

Complaint, as if set forth in this paragraph at length.  

166. Plaintiffs have discharged, in whole or in part, the duty imposed by law on 

Defendants to investigate, prevent, clean up, or ensure against the Contamination of the Site, and this 

duty, in all fairness and equity, should be discharged by defendants, including their officers, agents, 

servants and/or employees.
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167. Plaintiffs, upon receipt of the DOH Order preventing use of the Original Site due to 
Radioactive Contamination, secured the Original Site from public access, incurred investigation 

costs, and lost business opportunities and since that time have conducted additional investigation and 

response activities.  

168. Defendants, including their officers, agents, servants and/or employees, should 

equitably indemnify Plaintiffs, or contribute their equitable share of, the past and future costs of 

investigation, cleanup, remediation, removal and responses to the Contamination.  

AS AND FOR A FIFTEENTH CAUSE OF AC7I ION 
AGAINST ALL DEFENDANTS FOR RESTITUTION, 

PLAINTIFFS ALLEGE AS FOLLOWS: 

169. Plaintiffs repeat and reallege the allegations of paragraphs "1" through "168" of this 

Complaint, as if set forth in this paragraph at length.  

170. Plaintiffs have taken immediate action necessary to protect the public health and the 

environment, and has fulfilled, in whole or in part, a duty actually owed by Defendants.  

171. It would be against equity and good conscience to not require Defendants to conduct 

immediate cleanup of the Site and compensate Plaintiffs for all past and future costs and losses based 

on their inability to enjoy the use of, or work on, the Site and the Original Site free of any 

Contamination. Otherwise, Defendants would be unjustly enriched.  

172. Therefore, Defendants should make restitution to Plaintiffs for some or all of its 

expenses, costs, and damages.  

WHEREFORE, Plaintiffs request that this Court enterjudgment in favor of Plaintiffs, and 

against the Defendants for: (1) all damages, response costs, and medical monitoring costs in the 

amount of approximately $25,000,0000, with interest; (2) declare that the Defendants are responsible 

to reimburse Plaintiffs for their future response costs; (3) an injunction requiring immediate 

investigation and cleanup of the Site and all of LOOW by the Defendants; (4) Plaintiffs' costs, 

disbursements and attorneys' fees; and (5) such other and further relief as this Court deems just and 

proper.
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Dated: August 23, 2000 

TO: Defendant, Olin Corporation 
501 Merritt Seven 
Norwalk, Connecticut 06856-4500

KNAUF KOEGEL & SHAW, LLP 
Attorneys for Plaintiffs 
Alan J. Knauf, Esq. of Counsel and 

Linda R. Shaw, Esq., of Counsel 
183 East Main Street, Suite 1250 
Rochester, New York 14604 
Telephone: (716) 546-8430

A gent for Service of Process 
Olin Corporation 
c/o CT Corporation Systems 
111 8th Avenue 
13th Floor 
New York, N.Y. 10011 

Defendant, United States Department of Defense, 

Office of General Counsel 
1600 Defense Pentagon 
Room 3C975 
Washington, DC 20301-1600 

William Cohen, in his official capacity as 
Secretary of Defense 

1000 Defense Pentagon 
Washington, DC 20301-1000 

Defendant, United States Department of the Army, 

Chief, Army Litigation Division 
901 North Stuart Street 
Suite 400 
Arlington, VA 22203-1837 

The Hon. Louis Caldera, in his official capacity 
as Secretary of the Army 

101 Army Pentagon 
Washington, DC 20310 

Defendant, United States Department of Air Force, 

ASLSA/JACE 
1501 Wilson Blvd.  
Suite 829 
Arlington, Virginia 22209
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F. Whitten Peters, in his official capacity as 
Secretary of Air Force 
SAF/OS 
1670 Air Force Pentagon 
Washington, DC 20330-1670 

Defendant, United States Nuclear Regulatory Commission, 

Office of General Counsel 
11555 Rockville Pike 
Rockville, Maryland 20852 

Chairman Richard Meserve 
11555 Rockville Pike 
Rockville, Maryland 20852 

Defendant, The United States of America, 

The Hon. Janet Reno, Esquire 
Attorney General 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Room 4545 
Washington, DC 20530-0001 

Denise O'Donnell, Esquire 
United States Attorney, Western District 
138 Delaware Avenue 
Buffalo, New York 14202
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VERIFICATION 

STATE OF NEW YORK) 
COUNTY OF NOALQLOE )s.s.: 

John L. Syms, being duly sworn, deposes and says that I am a Plaintiff in this proceeding, 
I have read the attached Complaint, and know its contents; it is true to my knowledge except as to 
the matters stated to be alleged upon information and beliet and as to such matters I believe them 
to be true.  

iJ*L SYMS 

Sworn to before me this 
Z,: day of August, 2000.  

Nb'tafý Public ,•• ,,,.,, 

LINDA R. SHAW 
Nehq.Pulla, Stitto NewYork 

No. OSM8043577 
Qualified in Monroe Coulty,•...  

Commission Expires June 19, 20,__



EXHIBIT "A" 

COMPOUNDS ASSOCIATED WITH AIR FORCE PLANT NO. 68 
HIGH ENERGY FUELS PRODUCTION 

(Identified on site plans and as-built drawings) 

aluminum chloride 

aluminum hydroxide 

asbestos 

boron 

calcium carbonate 

calcium chloride 

calcium hydroxide 

calcium metaborate 

carbon 

carbon dioxide 

carbon monoxide 

chlorine 

decaborane 

diborane 

diethyl ether 

dispersion oil 

ethyl chloride 

Fuel Oil No. 2 

hydrazine compounds 

hydrogen 

hydrogen chloride 

isopropyl chloride 

lithium 

lithium chloride



Compounds Associated with Air Force Plant No. 68 Page 2 of 2 
High Energy Fuels Production 
(Identified on site plans and as-built drawings) 
(confinued...)

\\-ndocW-CNntb\WWI_Syf*\CFh-m Co- Tabk..wpl

oxygen 

pentaborane 

pentane 

potassium chloride 

propane 

silicon tetrachloride 

sodium borohydride 

sodium chloride 

sodium hyrdroxide
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FIGURE 11 - Radioactive Waste Storage Locations 
(Source: Department of Energy 1977) 
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DEFXRIMFý41 -OF Tý_!E A7 MY 
N S YORK D1STRICT, CORS OF ENGEN7--Z 

III F-kST 16th STREET 
Nvf, YORý7, N. Y. 10003 

ITA: 7ý Z. Y.. 14 CiCt;Dber '11.966 
Lzzke C-atz;rlo Stcra&a A=-, Lcw:L5tcn., 

Dircc tor, * su=nl- Divi=icra 

Ock R-'- 0-ýczat:lcrz Offica 
?!Z:zc CE.-P-4ce Bm-. E 

CLk Ridtýa, Ttmnence-a 37331 

RcfLrra=t2 is =_-le to Ren.ý7rtk- of 
F 113.. N-0440, 26 liny c--,l -0a lie V-Z S ttjer2;

tLý taa clýove n=---d i-..!-;tall ti 

ian du-pllcnte, ia cc-.-3y Of latter flct.,d 13 L-a;.ývt=_ber IýG6 
C= C'anc,_=1 wit'll Or ruftclcim 

Dz,;ý d clzz-ed 2a july frac! t,,2 utitcd st-a!;aa cf to F=t 
cc- Ica-d r,,,d 

tliazaaa at raZaranced to r;a S C!.-.? Lý. C= 
iz furain!v' h- 'a Za:__ 

C-2:2.z,; 1_4 ý12 
111' *" e-'Zcd CS l7cra 

7E'-tC:=l,;y %_C7='_fE;SiC-n CMd CC;,C==t_3 3 and 4 i7are refer-val f*r 

Vz thO D-C-,-2:t74_at Of t:1-2 '"Ir FOrCZ far =-z 01ý, lir F.-Ce pl==. - - C. _& 
ý.fýct: to the of t!-,e Czidl Iý arl LS 1S 

-5.3 9 .4 -1.  

The _4Z-_razr_-_'d dý!:!cl m--,r vtaz-,-a t1a a vc -=lhaz 
f cr thc prop-arty.  

si-r-carely yours, 

I Inc I -rin dui3e 

cy 03A Itr ýzl' 33 J=a 66 wh.tt cjýj^f 11, 

cy f U=% incl 

Eyz'_z-i5 Div. , r.-FSC 
? 41, 

SY:_-=Z Div. , AtLn: 
clý,z riSA, DC 

C").  

Coa-l-r, Ilt'C. Dist_*. -J, 
c 
J-.'.c r., Lý:nL, Divi:zicl, 

A_7



STATE Of' NEW YOM IWII-XIVIMINII: IW IIIA1,711 
x 

NATTI:R 

(ýI".RTIVFNI PROPERTY Or THE FORT L!W41"I 
':011111RATION TOCATEU IN THX 'PkJ1.-,1N1 1) 1
ITWISTON. NIAGARA COUNTY, S"I'ATI; OL' 
NEW YORK.  

- - - - - - - - - - - - - - - - - - - - - -- x 

u it u E It 

MIERMS, the CommIsRionur oC llrialLh Q[ the ýLntu u4O New 

OL is directed by the atbLia Health Tow Lýi tu),Lt u pilzon v 0[ Lhp 

Liavrests o! lienith. and lire (if thu Fouple tjr- Ulin Si;wte, and ot ULL 
m"IttL I*wiatlunti, puwL 

'I'a Plzrtaiftins thvre-to it,- 10 VXt!VC-[F;(- tilt" -rd wid 

(ILILIVS of the Depurtmcmt Lit Roalth pvt.,ýw.ribud ljy Low wiu JH dimwl.fd 

to enforce the ?ublic ReaLth Law Lind Litt, SLIit;v, Hotiltary L'Que, L;;ILI 

(A) The depmvtllv.ýllt !:my, 1:,- 11' 1. , k...  

fillt.)USO UP011 ClI perS011 j)04UVf1S1Il1j 0 I'lltililti.011 .1-1W1:QV SWUh r0.CjllEl7Q1llI:ntF-, 

Ili utlditioii to those sol: ructh Lri 01-r, Pnrt, ýi.s It dOWIN 1lpj)r0[JT'1.;lýLl 

11C m2cesselry tu Protept t1w P111A Im 11u;IH-11 and il"CL!Cy to mimbitivw 

rimliger to Ufe- nrld propurty rr(-jnl t'-WiIlti-mi hily W-0ti. ".. ima 

MIERM , invosLigation hy tho of Real Lit ul the 

Stute of Ncw York and those ucting hy mid im 11EP IiQiioll line disclosuLl 

huxardrluA mt.) Umvtive umisalutiv f rum. Um s, I It tj I- ovi-Loilt InrlUto luumtod 

Io thr, Irmyn 4,r roý%-!Ixtwt, Nivgal:rl Coullty, NI-w York, lifid timli'd Lit, ol, Ili 

fit, pusLwasion.. ond tilt, cw-it rt-1 * I tHE, * Ft 11-1: Con L ý Go rporn V I tin, wh i vh Fisi 'I' 

(sivilml 1)ý- thl: Ilm'I'L-0 1,1;lLtni Alitudo coot-:.,v 

-nd osrsd by it, omm ig t1thoi., fill it ýiLot','t:%0 ill.-uil 11111 1*JltI1-()::01 IVO 

Ulld 

W IMIDV9, tilt- IVIS ý'l l:(1t4jIIllI$-H).Lj LLý

o-11wiluvullt, with thilt pils- o.."'d 1)%t otki". -)I*I:1(-I-1f Ilm 

101,7114dlUtfldll OW l:f!SjIJll-AUJI1 R y 1,1 Lilt- Im'd sk- hi.-;i1Lh m i-I tuilcstý

-and to mirilw.irv (1-inVuvti tv I 1b, mid pi-kip-riv Iltsm i,,ndLvL1wrt 1w/.oril-q 

'I-II!;j 1 1111(JR ! .11110



VI 0;!ýJ`.AS it j10011,117F fItICUM IL'y 11) 1 till it It". I.I.- I I Rf I(:, Ll I v Irv!; I I'J 

I 1,ýjtn (in tliv Linvalopownt and 1.1140 OJ S1110 klION LUV Litt- fit 

W,-toctfiiý; till, ptiblLc lioHl.th Ond suluty unt.] -ill iiiiiiLiAno kliiflý44'r to 

I lie and property from raditIticin huxards ux.ful'Iti.- thorroti; 

NOW BY VIRTUE OF THE AUTHURITY VKSTLD LN Mlý by thu PULLIc 

11-fl.th Low, the rUes and rvgulations promulgatfid lit.trillwint thari:,tl) linc) 

Ilic- Stote Sanitary Code, 

IT IS IrLRF.IIY ORDEREV: 

1. TMT the r5ZQrQ6Uid lalILLS (wicd by or urldor thu contrul.  

i)F the Fort Conti Corporaticirt, curisirtl.rig III Rj)pvI)KiiwLcJy MIX hUndrLO 

illuvLeen (61.4) aciles GiUnte Lin Lie rit IlkPI: cartnin vite ltow or h1volf'oly 

-.intivr tho juvisdictI.Qn und contcol ol' Litt.- 1!ofti-il 6totrilt Aton. ILI Ln(I.-gý

Utiffujilsalon and now or formerly known a" thv 1,Wct., untiLrio 6LUj'UgQ 1ýr-'Vl 

hwotud Ln the town.of Lewl.ston. Cowit:y ti( NLagitvii orid Stutc, of Nlvýý 

York, shall not be aoveloped or usud tur ov 

uuttidwitial purposes, excopt that any muti thrviýt)C ;;41-Uting Ut tll(

Iýiniv or the IRsuance' Qf this Order -ilioll. lit, ;Intl homby III; ill low('d to 

-jLOtj.!Ij lit)% VL thil t II!L11 oK1wtTIl;; 

;-rittwto and to be. mal-ritlLnucl Pro v 

ishal. L not be expnnclt,,d or broadvatol.1 0-tviii utW ;I I t vo Litt, t fit OU 

-1.,isinince of thiw OvOev.  

11. TIU\T the vilovvijuld lutidis moy, II(IMIN't-17, ul;hcrivi.sc lie 

vt-t-rtnt0no1 purpa.-irti rjviivhI:-iI 11101; Oil- ok:1wr I-Ii(irviiI* 1.10".  

niloqtiritv nfui nowistilinly pvOcAutI.O(Iii LO iisAtirk, Ilwl, (lit jv-L*W'0 911:111 h'! 

p.-t-ittit-tvii to rnl(w geouter than ti It i it I v Li it I L Ivu I: . 1 iiitl , we , -t. a It I wo L 1,4L-, 

1 .)(I;l I LIHI. 411. 1411 ItI jorlds 1.11 ordot. to III I III rill zw (..,;] Ill.wol v III lilw li pl-I w ill 

1.1 r . THAT city thl flit-vii 0 ! or I tit, -ilitb iti., I Illovi-IIII'llt , 11 I:ill I 'w l-ý 

i-tiL or cixcovation, by whatavin., moons, cil Itht, will. [A N'll'i I-111chi j%& 

prid-II)fLotl jinless otlinrwise expi-oritly jwl.-l-lLýLvII 

oftO appeov.11 I)y t1tv



MltIIQPi;'('Ll vrj)rQsPrA ttivv, 1111111-H 11101--VtLIL', QXUL'Pt '6'110't 

a rly a Ef icial n ge licy III v III .; JII vitid i ut i un ur owipwi-iib I L ity , IV] if-, L I I ez: 

Stnte ot, Fecloval., Film] J. imt hu t5ttbj(-rL' Vo stivil pvolLiUltion.  

TV. THA'V buluve the UW110v LhurFot filuil-L multo vily Sulu, 

trI11116fer Or C0rIVVYnlIVU UF ni-lid 1,13110,11a L411AU ý,Plv*u til the Coirmissiuner 

of Health, or his authorizecl ropresunLativo, noL loss than f1ve 

diiys prior written notice of suoh pt-upusurl biolo, tronsfer or con

voyance.  

V. TILAT the til'oroslild rmiL.--lvLlrjn.4 shall continum in riiLl 

EfIrCe Billd CHOCT Ullýil. HILWII tlmo nk; 1-ho Commlsi0ollurl or' I[Palth, OP 

big nit0lorimd reprinsentritive, shal.l. dvtovintriv Llv.rl: rndluaul.Lv'ý, 

omissions f-mr, said lunds 1mvp boml "r-dum'd N It-vulA Ovemed E)COUP-t0b.16"' 

it saEe to hirr. tind t1int Irrospoctivc, ni, lilly Procedtivas tot, dacorltzllllillutiuný 

_;I of said landr, wliicli moy I)cx untIcrtOwn Iy nrll Ull"ICiLl]. jignnuý,, *,vhuthur 

S -te or Federtil., the Comnissioner or llvultli, ot: I-Lim uuthuri-4ed 

I representative, may requira Curthur Procucturve tv utý 

for the. purpOAU (Ir Elf-IMOVI-no LuvoLm ol vadloklutivity 

deeved acceptably safe by him, or hiA ouLhurizutl r(!pM-HftIltnLiVe, 

hafQrs the aforesaid rsstrlu'tiorl-ý; Bra turmilvitod..  

V1. TIMT no procudiirus For iloc:witumInation of said londs 

P shill be undertykah by othov than aa ouiloij. :ig(!my hmv'.nA jurts

Otction or r(sapon5ibillty, vithtir Stute ot, Podurul, I) it or, 

applicitUnn fOl' 01' NCOL'Iltuhl.C 

11m.t....'iflo WIC11.1, -tirst 110VO I)49C*Li' 1111ldt? tL) MAI P.IIVII Plurks upprovad 

'I'l IXY m v L i,.ý I ,I I -I i o I I i t 1: 11 11 v ý 1 1!4 

11, t I it Is f, I, v 1, t m i It :I t 10 -c; v 1) 11 L t 1;,' 11, J) -,, I I I, I L C: r) i I L



Corpjoration wdajoining thQoqc cwrt':T I oiidu ru-pj)LvLrldIy owVntid by 

Monr~oe W. Frank on tile south and thicnsc uetufi .lunds reputedLy owned

I.

3 . INGRAIIAM, M.D.  
Hsiorvr of )j~lt 
"-7 tetv. uf-, , ew Y~rk

FORT CONTI CORPORATION (Repute. Lowncur) 
c/o McMahon & Crotty, Esqs.  
10O28 Liberty Bank Bldg.  
Buffalo, Nj. y.

CHEMl-TROL POLLUTION SERVZCCS, INC2. (t~eputud 
I Niagara Square 
Buffalo, N.Y.  

UNITROL CORP. (Reputed Tenant) 
c/o Htortense Mound 
115 John Streut 
New York, N.Y, 

C & S MACkINERY, INC. (Reputed Turiunt) 
c/o Edward Memsing 
I. Niagara Power' Bldg.  
North Tonawanda, N.Y.  

LEW-PORT ELECTRIC, INC. (ROpL~t~d Tenan~t) 
c/o Edward Mussing 
I. Niagara Power Bldg.  
North Tonawanda, N.Y.  

LEW-PORT CONSTRUCTION CORP. (Ropu'tad Tenuint) 
c/o Eldward Messing 
1I Ninjurn Power Bldg.  
Nrie'th Tonawanda, N.Y.  

JOSEPH J. PFroI(, (Pousible cvrnu1to ni' I'vu Cr 
50 North Forest Roa9d 
6ihi f-to .a New York

H(Un~Jp I11c. (POSHible Gruntetj of Ivoit 
.SR33 Hain Street 
Will inw villa , New York 

Attn: Mr. Josr'ph Prohi

'4
II

cni:11 I (:flLI.)

by the Somerset Groutp, Inc. on the ivest.  

a F th( 

UATED: Al.bany, New York 
April *?1972

TO:

Tenunt)

iit2 Corp.)



- -- - - - - -

aN TIHE WTTI1R 

Ut' 

LR'A I N PIJLRL 1.'I'THE ý(TiEfSET CRUIJP1 I.  

1LOLAT E; IN TUlE TOWN OF' LrNIS'IUN, NiLAUAMC 

SUPP'LENINTA1LY UHDlI.Lý 

WILERflAS ,the Conitisnisioner cu Iluu I. L ul' the S tite uL thcw Y-j~v 

ui. hitse pcting by arid on hise Lehaif Udit, Ieretu.lwre, dJ.sCuvcr L~iv 

eiice al' haardouu radioaitIlve efitissionzi lrum the uui I of certoiji lwiCs 

Loc~qted In the T1own of Lewiston, COULyL uf' Nicgara and State of Nuw~ YurK 

slid owned by or in the prissession and conIVtiuL tif thu Surnorsut Gro~up. Ic 

%41h1ch Said iande were formerly uwned by tile Unicted Stotes Atomic Lner~j/ 

ICODUUciisiin 511d Llsed by it, amongp other Lhii~g ,ýi at a sturage Bruli fur 

rodi:jacitive muterials; and 

WltýREAS * the Commissioner Of I~luitl i o th*j H t~te 0r NU YuL k 

.is Lkirvuced by the Public he~altk Lew LU Luku vugji.1z~uiiu of the ýntei:LI..  

vi health and life of the puople of Lthe 6iLuLL, oitiI o1 011 rnitterw 

purts.Liiing therLto and to exerclse the kiiuLQ~iloi powBerb aud dutitis 4u.  

the D~epartme~nt of Health pruscribed by law idnc. i4 diructud Lu cii.'uri'u tk) 

?LlbUI. ii ealth Law and the State Sanitairy Codc; tutU 

WILgRflAS, * ectIon 16.18 of the State Sanitary Cudu pruvlhlfta 

(ni) the dep artment in*y, Ly rALu.L, regu I a.Luz uv urdur , in ý-IL 

upoti. oily, person possessing a rad~iatlon Liut'rvu suuhi ruqui~reii'O't, iiiaJLi 

Lo Lhowe wet CurLh in this Port, as ILL ICSbiS apJpvuplaLtu or novebs6uy tu 

*prot-IecL VHoC ptbliC a 101ttiL 0J11U ykjfjety (ilid to intiii unly.c! cIUI1iger LC li u rind 

projI itr ty ±I'rn r adi.nticun hzirý's al 

* ~WKEREtAS, i'y virtue il: the o hliu±t1LJ y vils toi III rhC Coniuriuiitioflct ol 

l ~iaiJ.Lit oX Lhu H Iti tL uf~ Nuwv Yoj.k, 131 ILQL i.tit' dCOtd Apri. I k I , IYJ7i illudL by 

wi iCoIJNiIi±b I tit) w.'. dICL2CJLOU Iiuvaiisu oI A hu u~liLu.n~ueO ;l. ijii 1iO'.DiVL6L' 

llknilitt'u. i vc. LiiuES oluiel tlturvi'ui~ii thal I n uIu ii5 i"ii v Ii dQ



Ltie pnssessiori '6nd cojttru[ L' LthLle S uucu (t. Uvuup , I nc. cuuns.tit Lýu of 

PPoIOximately oUne hunclet tIi L'Ly- Lhr'e (13-) at:.:LIa S 61 Luatc Or L o a LIuL.  
% 

certain site now or forinerty undev thu ,I i.LII inud cunLrul 01" Lhu 

LOriiLed States Atomic Energy Comrnission raid now u" fuormcrly known Es 

the Lake Ontario Storage Area lucated .In the Town of Lewiston, CuUnty of I 

Niagara and State of New York, be rcwLzriuteu In thu deveio'ý,rnot and use 

thereof, except for certain speciiied pern.LLtad LiSOS , Until such time 

as aaid Coiinissioner should determinu that rzU.LouuLive emisSionS from 

said lands had been reduced to levels ueomud eocujptobly safe tu him; an¶ 

WILEREAS1 the United SLaLes ALumiu Elnergy Comm,!isir n hES 

removed certain contaminated soil from said lands and reduced radioactive 

emissions to levels acceptable to said Comnissioner except for Six Mile 

Creek and a.ce'rtain drainage ditch intersecting said lands; end 

WHEREAS, said drainage ditch and Six Mile Creek are 

specifically designated end delineated in green ink upon a certain survey 

map of pert of lot 13, T-15, X-9, Town of Porter, and part of lot 21, 

T-14, R-9, Town of Lewiston, County of N~ojura, mude by Rene A. Sauva.geau 

and bearing date February 23, 1970 and revised daLes respectively of 

March 9, 1970 and April 18, 197U, and hereto annexed and marked Exhibit 

1iltt 

NOW, BY VIRTUE OF TILE AURTHORITY VESTED IN ME by the 

PubLic gealth Law, the rules and regutiLiuuus promulgated pursuant thereto 

and the State Sanitary Code, it appearing to my satisfaction that 

radioactive emissions from said lands havu bucti reduced to levels that 

are acceptably safe, except for the areas Lhereof hereinbefure described 

IT IS IHEREBY UItDEILRE: 

1. THAT' tile aforesaid lunds owned by or iii thlu pousessi~n 

Pcud control of the Somerset Group, ILn., vu~iji'tLIng ul opproxinaLy o 

hundred thrity-three (133) aurem si tuoLe oi n! 'it that cartaiui site nuw 

," .ui'uuLriy under the jurisdictiun and cuntrul of the OiniLtd S LuLOS 

Atiumiu k:ihergy Conistaloin WLnd 11,W Or i01iir1uVL y kno)wn a3 f[iu Laku driLulrio 

t'-oiv' . Area LocnLid In th t {i,' Lm u Lu.J*.•L"u, Cutm.Lyy f" LJ1..0u o o d



Stote of New York may be u~id :ro0' ully lu•wu3. UiCt W r pO r Poses upon the 

cuolitic•ls I, as more pcirtiloulaly je.4ribed up•OUxhLýiLb "l'r I•euto 

annexed, that all new buildings shall Lu of slub construction and shall 

have no basements; that no schools , hospitrls , 1)rivot homes or 

residential building. Sholl be constructed on 8aid alre; that no 

buildinZg shall be erected in or over thu main Drainage Ditch designa

ted, marked and delineated in green Lnk upoii the said Exhibit "I"; 

and further, that no buildings shall. be constructed in or over Six Mile 

Creek which is designated, marked and dullhuritud iii green ink upon 

said Exhiibit "I".  

II. THAT no portion or part of the aforesaid lands owned by 

or in the possession and control of the Somerset Group, Inc., together 

with all existing structures thereon and ill new structures which may 

hereafter be constructed thereon, shall be sold without the prior writtel 

approval of the State Commissioner of Health; that airy such deed 

conveying same shall contain covenants running with the land and binding 

the grantee, his heirs, assigns and successors in interest; that said 

convenfants shall prohibit construction of new buildings of other than 

slab constru•tion, prohibit use of a new building us a school, hospital, 

private home or residential building, limit existing buildings to then 

existing uses, and prohibit construction of new buildings in or over 

the aforesaid Main Drainage Ditch or SIx Mile Creek; that said re

strictions shall remain and be in full force and effect until ternminated 

or modified by the State Commissioner oC lvnlt:h, and that a declaration 

of restrictions containing the aforementioned restrictions shall be filed 

or registered in the county clerk's office.  

III. THAT the provisions of njinbLrcd pýragraph II through VII 

Wo n,m prior Order dated April 27, 1972 sh rill, as tu the D&iiaugu Ditch 

and Six Hile Cruek as marked, designatpd, aiid dulinesitud in green ink 

upon rtho annexed Exhibit " J", be conL t riltl iii full Cu rue an(1 effect.  

'DATED; Albaiiy, New York 
} , I1d7 t& 

Coiririeskin r H[ealhli 
uV thu ýoLrt, kil' Ntew Ynrk 

NWi.iu.rn o.uinty,, New. Yurk V', ;" 
l(ID I lhi I', IIIALI',. N . I).



.--eartmeit~of Eneirgy.  
Oak Ridge Operatons 

P. 0. Box E 
r~~-- .*Oak Ridge, Tennessee 378331

December 29, 1986

Somerset Group, Inc.  
Lew-Port Industrial Park 
Balmer Road 
Youngstown, New York 14174 

Dear Sir: 

NFSS POST-REMEDIAL ACTION REPORT 1983-84 

I am pleased to inform you that the results of the post-remedial action 
radiological surveys have been verified and that remedial action on your 
property has baen satisfactorily completed. The property is now in 
compliance with the standards and guidelines applicable to the remedial 
actions at the Niagara Falls Storage Site (NFSS). The data supporting the 
determination are in the enclosed post-remedial action report. This report 
also describes the radiological surveys and remedial actions conducted on 
your property and other properties in your area on which appropriate remedial 
activities were conducted.  

A formal certification statement on your property will be forwarded to you 
in the near"future.' 

Thank you for your cooperation, and if there are any questions, contact me 
or Mr. Bob Bowles of my staff at (615) 576-4451.  

Sincerely,

CE-53 :Bowles a S. W.. Ahrends, Director 
Technical Services Division

Enclosure

- - -I., -,



.epa rtm'ehtf Ený •e y 
,i *L" FieId Office,. Oak Ridge 

P.O. Box 2001 

Cak Ridge, Tennessee 37331- 8723 

Ma y 7,-1992 

Mr. John-Sims 
Somerset Group, Inc.  
Lew-Port Industrial Park 
Balmer Road 
Youngstown, New York 14174 

Dear Mr. Sims: 

CERTIFICATION OF THE REMEDIAL ACTION PERFORMIED AT THE NIAGARA FALLS STORAGE 
SITE VICINITY PROPERTIES FROM 1983 THROUGH 1986 

The Department of Energy (DOE) has completed radiological surveys and taken 
remedial actions to de;ontaminate the properties in the vicinity of the DOE
owned Niagara Falls Storage Site (NFSS) in Lewiston, New York. These -vicinity 
properties had been contaminated by radioactive materials that had originally 
)een stored at NFSS.  

The final step in this decontamination effort is to certify that these 
properties are in compliance with applicable decontamination criteria and 
standards. This certification of compliance provides assurance that future 
use of the property will result in no radiological exposure above DOE criteria 
and standards established to protect members of the general public or site 
occupants. Enclosed you will find a certification statement for the 
properties owned by the Somerset Group, Inc.  

When completed, a formal certification docket will be placed in the Lewiston 
library. This docket will summarize all actions taken to bring the NFSS 
vicinity properties into compliance with DOE criteria and standards, and will 
provide references to all pertinent documlEnts.  

If you have any questions, please contact Mr. Ronald Kirk at (615) 576-7477.  

Sincerely, 

Lester K. Price, Director 
Former Sites Restoration Division 

EW-93:Kirk

.nclosure
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STATEMENT or CERTIFICATION: NIAGARA FALLS STOAGE S ITE 
VICINITY PROPERTIES ASSOCIATED WITH THE 

FORMER MED/AEC OPERATIONS 

The U.S. Department of Energy,' Oak Ridge Operations Off ice, Former Sites Restoration Division, has'reviewed and analyzed the radiological data obtained following remedial action at Niagara Falls Storage Site vicinity properties that were contaminated by material similar to that stored at the former Lake-Ontario Ordnance Works in Lewiston, New York. Based on this analysis of all data collected, the Department of Energy (DOE) certifies that the following property is in compliance with DOE decontamination 
criteria and standards.  

Propertles owned by Somerset Group, Inc. including: 

-A portion of Property A as described in the deed, liber 1503, 
page 752.  

A portion of Property D as described in the deed, liber 1503, 
page 752.  

A portion of Property T as described in the deed, liber 1503, 
page 752.  

A portion of Property U as described in the deed, liber 1503, 
page 752.  

A portion of Property V as described in the deed, liber 1503, 
page 752.  

A portion of Lot 13 along the Central Drainage Ditch as described in the deed, liber 1503, page 752.  

This certification of compliance provides assurance that future use of these properties will result in no radiological exposure above applicable guidelines established to protect members of the general* 
public or site occupants.  

•F _Date: 

L. K. Price, Director 
Former Sites Restoration Division 
Oak Ridge Operations Office 
U.S. Department of Energy



AREAS PROPOSED FOR NO FURTHER ACTION OR FURTHER INVESTIGATION 
BASED ON RESULTS OF THE 1998 PHASE I REMEDIAL INVESTIGATION

I 
(CWM Chemical 

Services, Inc.) 

2 
,Somerset Group)

CONSTITUENTS OF 
tar%'J1VD

Soil: PAFs, 
Benzene, TNT, 
TCE, Pesticides 

Groundwater 
Boron, TCE, TNT 

TCA, RDX, 
4-amino-2,6
dinitrotoluene

Giroundwaer 
Lithium, RDX

AREA OF 
INVESTIGATION

NO FURTHER ACTION 
RECOMMENDED UNDER DERP

FUDS PROGRAM REMEDIAL 
INVESTIGATION"

FURTHER REMEDIAL 
INVESTIGATION 

RECOMMENDED UNDER DERP
FUDS PROGRAM

Area C X 

Area North of C X 

Waterine.Constmction Area 
(WCA) 2 x 
WCA 3 X / 

WCA 4 X 

Tmsh Pit X 

Vicinity Property G X 

Air Force Plant 68 (AFP-68) 
Process Area 2 X 

AFP-68 Process Area 4 X 

AFP-68 Process Area 7 X 

AFP-68 Process AreaS X 

AFP-68 Process Area 10 X 

AFP-68 Process Area 11 X 

AFP-68 Process Arma 14 X 

AFP-68 Process Area 16 X 

APP-68 Process Area I8S X 

AFP-68 Process Arm 20 X.  

AFP-68 Process Area 22 X 

AFP-69 Process Area 24 X

Navy Interim Production 
p;Intp1•].ntrTPPP• x

Pilot Plan __ __ __ __ __ __ __ '_ _ _ _ _ _ _ _ _

AFP-68 TI and T2 x 

AFP-68 T3 x 

AFP-68 Process Area 3 x 

AFP-68 Process Area 5 x 

AFP-68 Process Area 8N x

3 Soil PARs Wastewater Treatment Plant 

(Town of Lewiston) Groundwater Boron, (WWTP) x 

Lithium WWVTP Vicinity Shops X 

S SoiL: PAHs Acid Contamination Area X 

(U.S. Government- Shop Area South 0 Street X 

Niagara Falls Storage Groundwater Lithium, WWTP Vicinity Shops 

Site) TCE X 

(Modem Disposal Former LOOW Incnertor 
Services, Inc.) 1 F, 

7 Sludge: Pesticides, ifo rmrLOOW Underground 
(Sludge) Explosives J[ Lines X 

8 *illFormer LOOW Underground 
(Wastewater) ] _ _ Lines X 

9 Surface Water. Four Mile Creek Drainage X 

(Surface Water and Hydrazine, Boron, Six Mile Creek X 

Sediment) Lithium Twelve Mile Croek X

* DERP-FUDS = Defense Environmental Restoration Program-Formerly Used Defense Sites.

V;-tgson W-Ut• R

X

.A.

II

INVESTIGATMS... . .. I
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I

QUESTION PRESENTED 
Whether the Nuclear Regulatory Commission erred 

in denying petitioner's application to intervene in a 
nuclear power plant license renewal proceeding, when 
petitioner had notice of the rules governing such pro
ceedings and failed to meet the twice-extended deadline 
for filing its contentions.

I ~In
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IJn the 6upreme Court of the MiIniteb -*tate

No. 00-422 

NATIONAL WHISTLEBLOWER CENTER, PETITIONER 

V.  

UNITED STATES NUCLEAR REGULATORY COMMISSION, 

ET AL.  

ON PETITION FOR A WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

BRIEF FOR THE FEDERAL RESPONDENTS 
IN OPPOSITION 

OPINIONS BELOW 

The April 11, 2000, opinion of the court of appeals 
(Pet. App. 1a-19a) is reported at 208 F.3d 256. The 
vacated November 12, 1999, opinion of the court of 
appeals (Pet. App. 24a-46a) is unreported. The final 
decision of the Nuclear Regulatory Commission (Pet.  
App. 47a-76a) is reported at 48 N.R.C. 325.  

.JURISDICTION 

The judgment of the court of appeals was entered on 
April 11, 2000. A petition for rehearing was denied on 
June 15, 2000. The petition for a writ of certiorari was 
filed on September 13, 2000. The jurisdiction of this 
Court is invoked under 28 U.S.C. 1254(1).

(1)
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STATEMENT 

Respondent United States Nuclear Regulatory Com
mission (NRC or Commission) is responsible for, among 
other matters, maintaining a regulatory program gov
erning the safe construction and operation of commer
cial nuclear power reactors in this country. To accom
plish its mission, the Commission issues licenses, rules, 
and orders covering various safety and environmental 
subjects. This action arose out of an application by the 
Baltimore Gas & Electric Company' to renew its NRC
issued licenses to operate the Calvert Cliffs nuclear 
power plant in Maryland.  

1. The Atomic Energy Act of 1954 (AEA), 42 U.S.C.  
2011 et seq., embodied Congress's resolve to let the 
private sector play the lead role in providing energy 
from nuclear fission for commercial and other non-mili
tary uses. To further this goal in a manner protective 
of public health and safety and the common defense and 
security, Section 103 of the Act, 42 U.S.C. 2133, estab
lishes licensing requirements for commercial nuclear 
reactors. Pursuant to subsection 103(c), reactor li
censes are "issued for a specified period * * * 

depending on the type of activity to be licensed." For 
licenses to operate nuclear reactors, Congress estab
lished 40 years as the maximum allowable period.  
Section 103(c) further provides that operating licenses 
"may be renewed upon the expiration of such period." 
The statutory 40-year period does not govern plants 
(such as Calvert Cliffs) that are licensed for "research 

1 Baltimore Gas and Electric Company was a party-respondent 

before the court of appeals. Subsequently, as a result of a corpo
rate reorganization, Calvert Cliffs Nuclear Power Plant, Inc., 
became owner and operator of the Calvert Cliffs nuclear power 
plant, and is a respondent in this Court.

and development." 42 U.S.C. 2134. But an NRC rule 
imposes the same 40-year limit on operating licenses for 
such plants. See 10 C.F.R. 50.51(a).  

In 1982, the NRC staff convened a workshop to 
identify and resolve issues related to plant aging. The 
issues to be addressed included, among others, the 
timing for resolution of policy, technical, and procedural 
issues, the earliest and final dates that would be 
appropriate for filing an application to renew a license, 
and procedural changes that would be necessary to 
consider renewal applications. See 51 Fed. Reg. 40,334 
(1986). The Commission ultimately decided to proceed 
by rulemaking and published an Advance Notice of 
Proposed Rulemaking seeking public comment on an 
NRC publication, "Regulatory Options for Nuclear 
Plant License Renewal," NUREG-1317. See 53 Fed.  
Reg. 32,919 (1988).  

After conducting numerous public conferences, 
meetings, and workshops with interested parties, the 
NRC issued a proposed rule. See 55 Fed. Reg. 29,043 
(1990). In 1991, the Commission published a final rule 
providing procedures and standards for license renew
als. See 56 Fed. Reg. 64,943 (1991), codified as 10 
C.F.R. Pt. 54. Four years later, after another rule
making proceeding, the Commission modified its rule in 
some respects. See 60 Fed. Reg. 22,461 (1995). The 
final rule provided that licensees could seek renewal up 
to 20 years before license expiration. See 56 Fed. Reg.  
at 64,963. This lead time recognized that public utility 
licensees would need 10 to 14 years to plan and build 
replacement power plants in the event that the NRC 
refused to renew a license for a currently operating 
nuclear plant. Ibid.  

The Commission's License Renewal Rule requires 
notice in the Federal Register of the opportunity for a

3
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hearing on an application for license renewal. 10 C.F.R.  
54.27. The license renewal hearing is a formal adjudica
tion conducted before a three-judge Atomic Safety and 
Licensing Board, and is governed by the Commission's 
rules of practice, 10 C.F.R. Pt. 2, Subpt. G. See 10 
C.F.R. 2.105, 2.700. In view of the anticipated large 
number of license renewal applications, and in response 
to recent experience and criticism of its procedures 
from Congress (see H.R. Rep. No. 581, 105th Cong., 2d 
Sess. 135 (1998)), the Commission issued a policy state
ment in July 1998, announcing its intention to modify 
procedures for license renewal hearings. See Statement 
of Policy on Conduct of Adjudicatory Proceedings, 
CLI-98-12, 48 N.R.C. 18 (1998), reprinted at 63 Fed.  
Reg. 41,872 (1998).  

The Commission's policy statement observed that 
"the opportunity for hearing should be a meaningful 
one." 63 Fed. Reg. at 41,873. But it recognized that 
"applicants for a license are also entitled to a prompt 
resolution of disputes concerning their applications." 
Ibid. Accordingly, the Commission encouraged hearing 
boards and officers to use "current rules and policies" 
as a "means to achieve a prompt and fair resolution of 
proceedings," and to "establish schedules for promptly 
deciding the issues * * *, with due regard to the 
complexity of the contested issues and the interests of 
the parties." Ibid. To accomplish those objectives, the 
policy statement stated that requests for extensions of 
time should be granted only "when warranted by 
unavoidable and extreme circumstances." Id. at 
41,874.2 

2 The policy statement also addressed the requisite contentions 

of those seeking NRC hearings. 63 Fed. Reg. at 41,874. The Com
mission explained that in earlier cases and in a 1989 rulemaking it

2. a. In April 1998, Baltimore Gas & Electric Com
pany asked the NRC to renew its current licenses to 
operate the Calvert Cliffs nuclear power plant. Pet.  
App. 4a, 47a. The Commission promptly published 
notice of the application and, in July 1998, published 
notice of an opportunity for third parties to intervene 
and seek a formal hearing on the renewal application.  
Id. at 4a-5a, 49a. Only one potential intervener, peti
tioner, sought a hearing. The petition to intervene was 
filed shortly after the NRC issued its policy statement 
specifying that extensions would be allowed only in 
"unavoidable and extreme circumstances." Id. at 6a.  

b. In August 1998, the Commission referred peti
tioner's hearing request to the NRC's Licensing Board.  
Pet. App. 6a, 49a. The referral order gave the Board a 
proposed schedule with a goal of resolving the Calvert 
Cliffs proceeding within about two and one half years, 
outlined a number of case management tools it expected 
the Board to employ-including a directive not to grant 
extensions of time "absent unavoidable and extreme 
circumstances"--and called attention to the Commis
sion's recent policy statement on expediting cases. Id.  
at 6a, 115a-122a. The Licensing Board immediately 
issued an initial prehearing order giving petitioner 
three weeks, until September 11, 1998, to file the re
quired contentions detailing its concerns. Id. at 6a, 50a.  
The order stated that any extension requests should be 

had made clear that to obtain a hearing potential interveners must 
support their contentions with specificity, and could not rest 
on mere conclusory assertions. See ibid. (citing 10 C.F.R.  
2.714(b)(2)(iii)). At the same time, however, the Commission 
stated that the "factual support necessary" to show that a genuine 
dispute exists "need not be in affidavit or formal evidentiary form 
and need not be of the quality necessary to withstand a summary 
disposition motion." Id. at 41,874 n.1.
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submitted at least three business days prior to the due 
date and "demonstrate 'unavoidable and extreme cir
cumstances."' Id. at 6a.  

Petitioner filed a series of motions with the Board 
and the Commission, arguing that the Commission's 
policy statement, referral order, and hearing schedule 
unfairly restricted the time to frame its contentions.  
Pet. App. 6a-8a, 50a-51a. In particular, petitioner 
argued that requests for extensions should be governed 
by the "good cause" standard set forth in 10 C.F.R.  
2.711(a). Pet. App. 7a. The Commission found the chal
lenged procedural orders well within the agency's 
power to manage its own docket and denied petitioner's 
motions. In particular, the Commission concluded that 
the unavoidable-and-extreme circumstances standard 
"simply gives content . . . to [the] rule's general 'good 
cause' standard." Ibid. (quoting NRC order). The 
Licensing Board denied petitioner's request for an 
extension of time, finding that petitioner had failed to 
demonstrate unavoidable and extreme circumstances 
warranting an extension. Ibid.  

Petitioner did not file any contentions on September 
11, 1998-the deadline for doing so. Instead, it filed a 
petition with the Commission objecting to the denial of 
its request for extension and arguing that the deadline 
should be September 30, 1998. While standing by the 
extreme-and-unavoidable-circumstances standard, the 
Commission nevertheless agreed to give petitioner an 
extension until September 30 to file the requisite 
contentions. Pet. App. 94a-97a, 103a-114a. The Board 
subsequently gave petitioner an additional extension of 
one day, until October 1, 1998, in recognition of a 
religious holiday. Id. at 8a, 51a. The October 1 deadline 
came and went with no contentions filed. Id. at 8a, 51a.  
On October 13, 1998, petitioner filed two late conten-

tions relying on references to NRC staff inquiries to 
Baltimore Gas and Electric Company. Id. at 9a, 52a.  
The Board dismissed the petition to intervene on the 
grounds that petitioner failed "to establish cause" for an 
extension and failed to show that it met the standard 
for late-filed contentions. Id. at 9a, 77a-93a.  

c. On administrative appeal, the Commission af
firmed. Pet. App. 47a-76a. The Commission found that 
petitioner had "had more than five months [from the 
filing of the license renewal application] within which to 
prepare contentions, yet it offered no meaningful 
explanation of the grounds for its opposition" to the 
Calvert Cliffs license renewal. Id. at 59a. In response 
to petitioner's argument that it should have received 
additional time under the Commission's "good cause" 
standard, the Commission indicated that it considered 
its "construction of 'good cause' to require a showing of 
'unavoidable and extreme circumstances' * * * a 
reasonable means of avoiding undue delay in this 
important license renewal proceeding." Id. at 58a. The 
Commission further found that petitioner's "complete 
failure. to provide specific information about its con
cerns precluded any finding that 'good cause,' in a 
meaningful sense, justified [petitioner's] requested 
extensions of time." Id. at 59a. The Commission also 
agreed that petitioner's contentions were insufficient.  
Id. at 69a-73a.  

3. a. Petitioner filed a petition for review of the 
Commission's order with the District of Columbia 
Circuit. A divided panel of the court of appeals (Pet.  
App. 24a-46a) held that the Commission's unavoidable
and-extreme circumstances standard "is effectively an 
amendment of the Commission's regulations made 
without notice and comment required by the Admini
strative Procedure Act." Id. at 25a. The panel vacated

7
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the Commission's decision and remanded for con

sideration of "whether [petitioner] had 'good cause' for 

an extension of time to file contentions." Id. at 46a.  

Ten days later, however, the court of appeals (id. at 

20a-23a) on its own motion vacated the divided panel 

decision and set the case for further briefing and 

rehearing.  
Chief Judge Edwards, who had joined the initial 

panel decision, concurred in rehearing because he 

"fear[ed] that the original (now vacated) majority 

opinion fails to address some critical issues in this case." 
Pet. App. 21a. As he'explained, "[t]hese issues were 

not the focus of the arguments during the first hearing 

before the court, so it is unsurprising that they were 

lost in our haste to issue an opinion before our 

colleague, Judge Wald, departed from the court." Ibid.3 

Chief Judge Edwards thought these issues "too im

portant to ignore once uncovered." Ibid. And "[aifter 
considering this matter further," he concluded that 

there is "good reason" to believe that the initial panel 

was "mistaken" in its view that the Commission acted 
pursuant to a substantive rule requiring notice and 

comment rulemaking. Ibid.  
b. Following rehearing, the court of appeals (Pet.  

App. la-19a) denied the petition for review, holding 

that the Commission properly denied intervention on 

the ground that petitioner "failed to submit the re

quired contentions within the prescribed deadline." Id.  

at 4a. The court of appeals stated at the outset that 
almost all of petitioner's arguments are "plainly merit
less." Id. at 10a. The sole issue warranting discussion 
was the claim that "the NRC erred in adopting and 

3 Judge Wald authored the initial panel decision in this case, 

but shortly thereafter departed from the court.

applying an 'unavoidable and extreme circumstances' 
test, in lieu of a 'good cause' test, to assess requests for 
extensions of time." Ibid. The court rejected that claim 
too, however, because it concluded that "the Com
mission was fully justified in adopting the disputed test 
and, also, because [petitioner] suffered no prejudice in 
the Commission's application of the new standard." 
Ibid.  

The court concluded that petitioner was "simply 
wrong" in claiming that the Commission lacked the 
authority to adopt the "unavoidable and extreme cir
cumstances" test as an adjudicatory rule. Pet. App.  
Ila. On this issue, the court stated that it was "in 
complete accord with the Seventh Circuit's position 
that the NRC possesses the authority 'to change its 
procedures on a case-by-case basis with timely notice to 
the parties involved."' Ibid. (quoting City of West 
Chicago v. NRC, 701 F.2d 632, 647 (7th Cir. 1983)). The 
court pointed out that there can be "no claim here that 
[petitioner] lacked timely notice of the new 'unavoid
able and extreme circumstances' standard," since the 
Commission announced its intent to adopt the standard 
in its August 1998 policy statement, and petitioner 
"received express notice that the new standard would 
be applied in the Calvert Cliffs proceeding" in the 
prehearing order. Ibid.  

Next, the court of appeals rejected the argument that 
adoption of the unavoidable-and-extreme-circum
stances standard required notice and comment rule
making. Pet. App. 12a-14a. The standard "embodies a 
procedural rule." Id. at 12a. As the court explained, 
"[t]he disputed agency action * * * merely altered a 
standard for the enforcement of filing deadlines; it did 
not purport to regulate or limit [petitioner's] substan
tive rights." Ibid. Such "agency housekeeping rules"

9
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often reflect "a judgment about what mechanics and 

processes are most efficient," but "[t]his does not con

vert a procedural rule into a substantive one." Ibid.  

(quoting JEM Broad. Co. v. FCC, 22 F.3d 320, 327-328 

(D.C. Cir. 1994)). As a procedural step, the NRC may 
"require[] parties who failed to meet otherwise reason

able deadlines to demonstrate compelling reasons 

before they could obtain any extensions of time beyond 
prescribed deadlines." Id. at 13a.  

The "only remaining question" was whether the 

NRC's "new procedural standard" satisfies arbitrary 

and capricious review under the APA, and the court of 

appeals held that the standard "easily survives [such] 

review." Pet. App. 14a-15a. As the court explained, the 
"new procedural standard did not significantly or 

unreasonably change the regime pursuant to which 

requests for extensions of time are judged," but 
"merely refine[d] an existing procedural standard." Id.  

at 14a. Moreover, petitioner failed to show "detrimen

tal reliance in this case," because it "had no basis upon 

which to assume that * * * deadlines automatically 
would be waived upon request pursuant to the old good 

cause standard." Id. at 14a-15a. In addition, the Com

mission "fully explained the need for expedited case 

processing" in its policy statement. Id. at 15a.  
Finally, the court emphasized that petitioner "has 

offered absolutely nothing to show how the promulga
tion of the new rule, even if, arguendo, in error, re

sulted in prejudice or other cognizable harm to them." 

Pet. App. 16a. The Commission granted petitioner two 

extensions of time; yet when the twice-extended 
deadline (October 1, 1998) elapsed, petitioner failed to 

file the requisite contentions or anything supporting 
another extension of time. Id. at 17a. Accordingly, the 

court concluded that "[tihere can be no doubt that, on

the record before us, [petitioner] suffered no prejudicial 
error when the Commission adopted the new 'unavoid
able and extreme circumstances' standard." Id. at 19a.  

ARGUMENT 

The court of appeals' decision is correct and does not 
conflict with the decision of any other court of appeals.  
Petitioner was given ample opportunity to intervene in 
the license renewal proceeding in this case, and failed to 

do so of its own volition. The court of appeals carefully 
considered petitioner's arguments and properly found 
not only that the Commission acted lawfully under the 
APA, but also that petitioner suffered no prejudice as a 

result of the agency actions about which it now 
complains. Review by this Court is not warranted.  

1. Petitioner claims (Pet. 11) that this case presents 
"the following important question: whether the 
[APA]'s adjudication provisions apply to nuclear safety 

proceedings conducted under Section 189(a) of the 
Atomic Energy Act?"4 The "adjudication provisions" 
referred to by petitioner are those governing formal, 
"on the record" agency hearings set forth in 5 U.S.C.  

4 This question subsumes the first two questions presented in 
the petition. See Pet. i. There is no dispute that as a general 
matter the APA applies to the NRC; the Atomic Energy Act 
(AEA), 42 U.S.C. 2231, so provides. The basic question raised by 
petitioner here is whether NRC license renewal proceedings are 
governed by the foirmal hearing requirements of the APA. Con
trary to the suggestion of petitioner (Pet. 11, 14), this issue does 
not resemble the one decided in Vermont Yankee Nuclear Power 
Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519 
(1978). In Vermont Yankee, the Court held that the courts may 
not impose on administrative agencies procedural requirements 
that go beyond statutory demands; in this case, by contrast, the 
court of appeals gave effect to the agency's own procedural rules 
(which were consistent with statutory requirements).

| [ [[ II
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554, 556, and 557. See Pet. 11, 13, 17-25. The court of 
appeals' decision in this case does not mention let alone 
purport to decide the "important" APA issue framed by 
petitioner in this Court, and that is not surprising.  

In license renewal proceedings for nuclear power 
plants, the Commission follows the formal adjudicatory 
procedures set forth in Subpart G of Part 2 of its rules 
of practice. See 10 C.F.R. 2.105, 2.700; Philadelphia 
Newspapers, Inc. v. NRC, 727 F.2d 1195, 1202-1203 
(D.C. Cir. 1984). Significantly, the Subpart G rules
which governed the proceeding in this case-provide 
for a formal hearing with all the protections, and then 
some (such as the right to pre-hearing discovery, which 
is not guaranteed by the APA), of a formal, APA-"on 
the record" hearing. Compare 10 C.F.R. 2.700-2.788 
with 5 U.S.C. 554, 556-557. See also Union of Con
cerned Scientists v. NRC, 735 F.2d 1437, 1444-1445 n.12 
(D.C. Cir. 1984) (NRC "regulations governing licensing 
proceedings provide for hearing procedures that com
port with or even surpass those required by the APA 
for 'on the record' adjudication.").  

Because the NRC's Subpart G rules are at least as 
protective as those governing "on the record" adjudica
tions under the APA, the District of Columbia Circuit 
has specifically declined in the past to decide whether 
the APA's formal adjudication requirements govern 
NRC licensing proceedings. See Nuclear Info. & Res.  
Serv. v. NRC, 969 F.2d 1169, 1180 (D.C. Cir. 1992) (en 
banc); Union of Concerned Scientists v. NRC, 920 F.2d 
50, 53 (D.C. Cir. 1990).' And in this case, the court of 

5 Petitioner suggests (Pet. 11) that the state of the law is in 
"disarray" on this issue. See Pet. 18-22. That is not so. Neither the 
court of appeals below nor any other decision cited by petitioner 
specifically addresses the question whether the APA's formal

appeals did not even mention that here-academic issue.' 
This Court typically does not consider questions that 

hearing requirements apply to nuclear power plant license renewal 
proceedings. In City of West Chicago v. NRC, 701 F.2d at 641-645, 
the Seventh Circuit held that the APA's formal hearing 
requirements are not applicable in a materials license proceeding.  
There is no contrary decision. Petitioner quibbles with statements 
in various District of Columbia Circuit decisions discussing the 
application of the APA in NRC proceedings. But none of those 
decisions squarely decided the APA issue petitioner presents here; 
they do not conflict with the decision below (which did not discuss 
that issue); and any intra-circuit tension that may exist between 
statements in the opinions cited by petitioner may be resolved by 
the District of Columbia Circuit-in a case actually presenting the 
APA issue petitioner seeks to raise.  

6 Petitioner (Pet. 13, 18, 23-25) attempts to ground its APA 

argument in a footnote in the Commission's final decision. See Pet.  
App. 60a-61a n.4. The footnote responded to petitioner's complaint 
that the Commission violated the APA by not taking into account 
the "convenience and necessity of the parties." 5 U.S.C. 554(b).  
The Commission stated that it did "not doubt our obligation to 
treat all parties to our proceedings fairly," but emphasized that its 
case management initiatives had not "prejudiced [petitioner's] 
right to participate meaningfully" in the Calvert Cliffs adjudica
tion. Pet. App. 60a n.4. In addition, the Commission stated that, 
"as a formal matter, one of the APA provisions cited by [peti
tioner] (5 U.S.C. §554(b)) applies only to agency proceedings re
quired by statute to be 'on the record,"' and that "[t]he Com
mission's position * * * is that NRC licensing proceedings are 
not governed by APA requirements for formal on-the-record 
adjudications, except in particular situations where Congress has 
so mandated." Ibid. In reiterating its position on this issue, the 
Commission was simply ensuring that its use of formal procedures 
for license renewal proceedings-which meet or exceed those 
followed under the APA-would not be deemed as an abandon
ment of its prior position that neither the APA nor the AEA 
requires it to conduct an "on the record" hearing. In any event, as 
discussed, the court of appeals did not address the validity of the
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were not addressed or decided below. See NCAA v.  
Smith, 525 U.S. 459,470 (1999) ("we do not decide in the 
first instance issues not decided below"); Peralta v.  
Heights Med. Ctr., Inc., 485 U.S. 80, 86 (1988) (The 
Court's customary practice is to "deal with the case as 
it came here and affirm or reverse based on the ground 
relied on below."). There is no reason to make an 
exception here.  

2. The court of appeals did address the question 
whether the Commission properly applied its unavoid
able-and-extreme-circumstances standard in this case, 
but that factbound contention does not warrant 
certiorari either. Petitioner's principal claim (Pet. 15
16) is that the Commission should have assessed 
petitioner's extension requests under the "good cause" 
standard rather than the "unavoidable and extreme 
circumstances" standard. The court of appeals cor
rectly held that the Commission permissibly applied the 
latter standard and that, in any event, petitioner did 
not suffer any "prejudice or other cognizable harm" 
(Pet. App. 16a) as a result of the application of that 
standard.7 

As the court of appeals stressed, the NRC, like other 
agencies, possesses the discretion to modify its proce
dural rules, so long as it provides "timely notice" of rule 

Commission's position on this issue, or delve into the meaning of 
the footnote in the agency decision on which petitioner now relies.  

7 Even if the Commission improperly applied the unavoidable
and-extreme-circumstances test it properly rejected petitioner's 
application for failure to meet specificity requirements in stating 
its contentions. See Pet. App. 69a-73a; id. at 59a ("[T]hroughout 
this proceeding, [petitioner] has provided the Board and the 
Commission only the scantiest of details regarding its health-and
safety or environmental concerns."). That provides an additional 
reason for denying review. See note 2, supra.

changes. Pet. App. 11a. The courts of appeals are "in 
complete accord" on this point. Ibid. (citing City of 
West Chicago v. NRC, 701 F.2d at 647). See also NLRB 
v. Bell Aerospace Co., 416 U.S. 267,294 (1974); Vermont 
Yankee Nuclear Power Corp. v. Natural Resources 
Defense Council, Inc., 435 U.S. at 544 (a "very basic 
tenet of administrative law [is] that agencies should be 
free to fashion their own rules of procedure"); Ameri
can Farm Lines v. Black Ball Freight Serv., 397 U.S.  
532, 539 (1970) ("It is always within the discretion of a 
court or an administrative agency to relax or modify its 
procedural rules adopted for the orderly transaction of 
business before it when in a given case the ends of 
justice require it."). And the Commission plainly 
provided interested parties-including petitioner
timely notice of the unavoidable-and-extreme-circum
stances standard, both in the August 1998 policy state
ment and its scheduling order for the Calvert Cliffs 
license renewal proceeding. See Pet App. 1la.  

The court of appeals also correctly stated that the 
APA's notice-and-comment rulemaking requirements 
do not apply to procedural rules. See 5 U.S.C.  
553(b)(3)(A); Lincoln v. Vigil, 508 U.S. 182, 196 (1993).  
Furthermore the court correctly found that the Com
mission acted lawfully in taking steps to expedite 
nuclear power plant license renewal proceedings. The 
Commission's new extension-of-time standard lies well 
within the "wide latitude an agency has in designing its 
own proceedings." Pet. App. 15a (citing Vermont 
Yankee, 435 U.S. at 524-525). And the Commission pro
vided ample explanation for adopting this new standard 
and, more generally, attempting to improve and 
streamline the procedures governing license renewal 
proceedings. See id. at 53a-54a.
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Moreover, application of the unavoidable-and
extreme-circumstances standard did not prejudice 
petitioner. Pet. App. 16a-19a. See 5 U.S.C. 706 ("[D]ue 
account shall be taken of the rule of prejudicial error.").  
As the court of appeals pointed out, petitioner received 
"two extensions of time in which to file contentions" 
(Pet. App. 19a), and when the deadline for contentions 
(as extended) ultimately arrived, petitioner filed 
neither contentions nor an additional supported request 
for extending the deadline-a third time. Id. at 17a.  
Instead of an extension-of-time motion, petitioner filed 
a "Motion to Vacate and Re-schedule the Pre-Hearing 
Conference" that invoked a supposed right to delay 
contention-filing until after Baltimore Gas & Electric 
Company answered then-pending inquiries from the 
NRC staff. But, as the court of appeals explained, "[iut 
is clear that, under prevailing law" petitioner was not 
entitled to any pre-contention "discovery." Ibid.  

In short, petitioner cannot plausibly attribute its 
failure to file timely and adequate contentions to the 
challenged extension standard, and petitioner has 
provided no reason why it is necessary for this Court to 
review the court of appeals' factbound determination 
that prejudice was lacking in this case.  

3. The NRC has broad discretion to ensure that its 
adjudications move along promptly and efficiently from 
the perspective of all interested parties, and to ad
minister those procedures as it deems appropriate in 
individual proceedings. Here, the Commission acted 
reasonably-and with notice to all-in its effort to 
manage and schedule the Calvert Cliffs license renewal 
proceeding. Its actions, moreover, resulted in no 
"prejudice or other cognizable harm" to petitioner. Pet.  
App. 16a. Despite early availability of the license 
renewal application (more than two months prior to the

formal hearing notice), advance warning of the Com
mission's determination to resolve license renewal cases 
expeditiously and to allow extensions of time only in 
"unavoidable and extreme" circumstances, and an 
agency scheduling order that coupled with extensions 
of time gave petitioner at least 75 days after the hear
ing notice for specifying any safety or environmental 
concerns (id. at 13a, 63a), petitioner failed to present a 
single particularized complaint. In these circumstances, 
the court of appeals correctly determined that peti
tioner's intervention request was properly denied by 
the Commission, and further review by this Court is not 
warranted.  

CONCLUSION 

The petition for a writ of certiorari should be denied.  
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