AS _.
K DOCKETED
USK2C
December 18, 2000
V0 DEC 28 P12 :44
OFF‘;, T T A
UNITED STATES OF AMERICA R o 0
NUCLEAR REGULATORY COMMISSION ADJUil 1o
Before the Presidine Offi
In the Matter of )
)
POWER AUTHORITY OF THE )
STATE OF NEW YORK and ENTERGY )
NUCLEAR FITZPATRICK, LLC, ) Docket Nos. 50-333-LT
ENTERGY NUCLEAR INDIAN ) and 50-286-LT
POINT 3, LLC, and ENTERGY ) (consolidated)
NUCLEAR OPERATIONS, INC. )
)
(James A. FitzPatrick Nuclear Power )
Plant and Indian Point Nuclear )
Generating Unit No. 3) )

NYPA/ENTERGY COMPANIES’ RESPONSE TO
NOTICE OF WITHDRAWAL BY TOWN OF CORTLANDT,

NEW YORK, AND HENDRICK HUDSON SCHOOL DISTRICT

In its Memorandum and Order dated November 27, 2000, CLI-22-00, the Nuclear
Regulatory Commission admitted the Town of Cortlandt, New York, and the Hendrick Hudson
School District (collectively “Cortlandt™) as parties in this proceeding. In doing so, the
Commission determined that Cortlandt’s Request for Hearing and Petition for Leave to Intervene
had demonstrated Cortlandt’s standing with respect to the Indian Point 3 license application
(CLI-22-00, at sec. IV.A.3) and that one of the issues set forth by Cortlandt in its pleadings,
dealing with Entergy Indian Point 3, LLC’s liability for certain financial obligations of Entergy

FitzPatrick, LLC, was admissible (CLI-22-00, at sec. V.A).
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On December 15, 2000, Cortlandt filed with the Presiding Officer a Notice of
Withdrawal, voluntarily and with prejudice withdrawing its Request of Hearing and Petition for
Leave to Intervene. The Notice of Withdrawal also withdrew the issues raised by Cortlandt in
this proceeding, including Issue 1 admitted by CLI-22-00 concerning the liability of Entergy

Indian Point 3, LLC for certain financial obligations of Entergy Nuclear FitzPatrick, LLC.

The Power Authority of the State of New York and Entergy Nuclear FitzPatrick, LLC,
Entergy Nuclear Indian Point 3, LLC and Entergy Nuclear Operations, Inc. (collectively
“NYPA/Entergy Companies’) request that the Presiding Officer promptly accept and approve
Cortlandt’s withdrawal and that all the issues raised by Cortlandt in this proceeding, and

particularly Issue 1 as set forth in CLI-00-22, should be promptly dismissed.

The withdrawal of an intervenor in an NRC proceeding causes the withdrawing party’s

contentions to be removed from litigation. Houston Lighting & Power Co. (South Texas Project,

Units 1 and 2), ALAB-799, 21 NRC 360, 382 (1985). Issues based upon the contentions of the
withdrawing party are likewise dismissed. Public Serv, Co, of New Hampshire (Seabrook
Station, Units 1 and 2), LBP-90-12, 31 NRC 427, 431 (1990). To this end, it is well recognized
that acceptance of contentions for litigation in a proceeding does not convert them into
cognizable issues for litigation absent their sponsoring intervenor. South Texas, supra at

21 NRC at 383.

Cortlandt has voluntarily and with prejudice withdrawn from this proceeding and has
withdrawn its Request for Hearing and Petition for Leave to Intervene and its issues filed in this

proceeding. Seg¢ Notice of Withdrawal. The Board should promptly accept and approve the

Notice of Withdrawal as requested by Cortlandt. See Sacramento Municipal Utility District



(Rancho Seco Nuclear Generating Station), LBP-94-23, 40 NRC 81, 82 (1994). Additionally,
allowing Cortlandt to withdraw and to dismiss its issues is fully consistent with the
Commission’s policy of encouraging parties to resolve matters among themselves in that
Cortlandt’s Notice of Withdrawal follows an agreement between Cortlandt and the Entergy
Companies addressing its concerns with respect to the proceeding. Sce Statement of Policy on
Conduct of Licensing Proceedings, CLI-81-8, 13 NRC 452, 455 (1981); Statement of Policy on
Conduct of Adjudicatory Proceedings, CLI-98-12, 48 NRC 18, 19 (1998). It is well established

- under NRC precedent that when an intervenor withdraws from a proceeding, its contentions are

withdrawn as well:

Where there is more than one intervenor in a case, the withdrawal
of one . . . serve[s] to remove the withdrawing party’s contentions
from litigation. The Commission has made it clear, in this regard,
that the mere acceptance of contentions at the threshold stage does
not turn them into cognizable issues for litigation independent of
their sponsoring intervenor.

South Texas, supra at 21 NRC 382-83 (footnotes omitted).

In view of the expedited schedule established for this proceeding (even if extended as
requested by the December 11, 2000 motion filed by Citizens Awareness Network, Inc.), it is
crucial that the Presiding Officer promptly accept and approve Cortlandt’s withdrawal and

promptly dismiss Cortlandt’s issues, particularly Issue 1 as set forth in CLI-22-00. Otherwise,



NYPA/Entergy Companies will needlessly incur the burden in preparing for an issue which

should no longer be a part of this proceeding.
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Counsel for the Power Authority of the State of
New York, Entergy Nuclear FitzPatrick, LLC,
Entergy Nuclear Indian Point, LLC and
Entergy Nuclear Operations, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing “NYPA/Entergy Companies’ Response to
Notice of Withdrawal by Town of Cortlandt, New York and Hendrick Hudson School District”
were served on the persons listed below by electronic mail, with conforming copies by U.S. mail,

first class, postage prepaid, this 18th day of December, 2000.

Administrative Judge Charles Bechhoefer Office of the Secretary

Presiding Officer U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board Panel Attn: Rulemakings & Adjudications Branch
U.S. Nuclear Regulatory Commission Washington, DC 20555

Washington, DC 20555-0001 e-mail: SECY@NRC. gov

e-mail:  ¢xb2@nre.goy

Office of the General Counsel Steven R. Hom, Esq.

U.S. Nuclear Regulatory Commission Office of General Counsel, O-15D21
Washington, DC 20555 U.S. Nuclear Regulatory Commission
e-mail:  QGCLT@NRC.gov Washington, DC 20555

e-mail:  sth@NRC.gov



Timothy L. Judson

Citizens Awareness Network, Inc.
140 Bassett Street

Syracuse, NY 13210

e-mail:

cnycan(@rootmedia.org

Paul V. Nolan, Esq.
5515 N. 17" Street
Arlington, VA 22205-2207

e-mail:

pvnpvn@aol.com

Alan D. Scheinkman, Esq.
County Attorney

Westchester County
Department of Law, Room 600
148 Martine Avenue

White Plains, NY 10601

e-mail:

ads2@westchestergov.com

Joseph R. Egan, Esq.

Egan & Associates, P.C.

1500 K Street, N.W., Suite 200
Washington, DC 20005

e-mail:

eganpc@aol.com

Douglas E. Levanway, Esq.
Wise, Carter, Child and Caraway
401 E. Capital Street, Suite 600
P.O. Box 651

Jackson, MS 39205-0651

e-mail:

del@wisecarter.com

Thomas F. Wood, Esq.
Town of Cortlandt

153 Albany Post Road
Buchanan, NY 10511

e-mail:

tfwesg@aol.com

Deborah Katz, Executive Director
Citizens Awareness Network

P.O. Box 83

Shelburne Falls, MA 01370

e-mail: can@shaysnet.com

Nancy T. Bocassi

Assistant Superintendent for Business
Hendrik Hudson School District

61 Trolley Road

Montrose, NY 10548

e-mail: nbocassi@henhud.lhric.org

Stewart M. Glass, Esq.

Senior Assistant County Attorney
County of Westchester
Department of Law, Room 600
148 Martine Avenue

White Plains, NY 10601

e-mail: smgd@westchestergov.com

John Valentino, Esq.

Green & Seifter

One Lincoln Center, 9" Floor
Syracuse, NY 13202

e-mail: Jvalentino@greenseifter.com

Gerald C. Goldstein, Esq.

Arthur T. Cambouris, Esq.

David E. Blabey, Esq.

The Power Authority of the State of New York
123 Main Street

White Plains, NY 10601

e-mail: goldstein.g@nypa.gov

George F. Sansoucy, P.E.
260 Ten Rod Road
Rochester, NH 03867

e-mail: sansoucy@nhultranet.com



John M. Fulton, Esq.
Entergy

600 Rocky Hill Road
Plymouth, MA 02360

e-mail:  jfulto]@entergy.com
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