UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
X
Inre : Case No. 99-40663
YOUNGSTOWN OSTEOPATHIC : Chapter 11
HOSPITAL ASSOCIATION, :
Judge: WILLIAM T. BODOH
Debtor.

X

MOTION FOR LEAVE TO RESPOND TO MOTION FOR ALLOWANCE
FILED BY THE OHIO NURSES ASSOCIATION

Youngstown Osteopathic Hospital Association (“Debtor”), debtor and debtor in
possession, hereby moves (the “Motion”) the Court for leave, until January 31, 2001, to respond
to the Motion for Allowance filed by the Ohio Nurses Association. In support of this Motion, the
Debtor states as follows:

1. On or about November 2, 2000, the Ohio Nurses Association (the “ONA™) filed
its Motion for Allowance seeking entry of an order allowing certain “fringe benefits” purportedly
due to certain of its members under the terms of a collective bargaining agreement between the
ONA and the Debtor as chapter 11 administrative expenses.’

2. As reflected in the Certificate of Service attached to the Motion for Allowance,
the motion was not served on Debtor’s counsel, Benesch, Friedlander, Coplan & Aronoff LLP
(“BFC&A”™) by the ONA. Consequently, BFC&A did not become aware of the existence of the

ONA’s motion until Monday, December 4, 2000.

Although denominated a “motion”, the Motion for Allowance is in actuality a
“Request for Payment of Administrative Expense” and, therefore, falls outside of
the ambit of the Court’s rules governing “motion” practice, as administrative
expense claims are generally not determined until necessary, i.e., at or about the
time when distribution of estate assets will be made.
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3. The ONA’ s motion acknowledges that “[t]he exact amount of fringe benefits
owed for each nurse . . . cannot be ascertained at this time.” Similarly, the ONA states in the
related Memorandum of Law in Support of Motion, that “[t]he amount needs to be determined by
a review of the record between the Debtor and Counsel for ONA.” Accordingly, granting the
Debtor leave to respond will provide the Debtor and the ONA with time to review the Debtor’s
records and make a determination as to the amounts, if any, that may be due and owing to the
ONA member claimants.

4. Moreover, although the ONA’s motion speaks merely in terms of allowance of
such claims as chapter 11 administrative expense priorities, the supporting memorandum of law
requests that claims be *“granted super-priority” or alternatively as chapter 11 administrative
expenses. The ONA’s request for “super-priority” status is premised on case law holding that the
United States Court of Appeals for the Sixth Circuit in In re Unimet Corporation® established a
super-priority in chapter 11 for claims arising under a collective bargaining agreement. An
appeal on this issue is presently pending before the Sixth Circuit in Youngstown Osteopathic
Hospital Assoc. v. Teamsters Local Union No. 377, Health and Welfare Fund (In re:
Youngstown Osteopathic Hospital Assoc.), docketed as Court of Appeals No. 00-4195. Thus, a
ruling in this appeal could have a direct impact on the treatment to be afforded to the claims of
the union’s members in this chapter 11 case warranting a deferral of the ruling on the Motion for
Allowance pending the decision by the Sixth Circuit in the appeal.

5. The ONA and its members will not be prejudiced by granting the Debtor leave to

respond as, in any event, the additional time is necessary to determine the amount, if any, of the

2 842 F.2d 879 (6th Cir.), cert denied, 109 S.Ct. 81 (1988).
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union member’s claims. Moreover, granting the Debtor leave is appropriate in light of the appeal

presently pending before the Sixth Circuit regarding certain of the legal issues raised by the ONA

in the Motion.

WHEREFORE, the Debtor respectfully requests (i) that it be granted leave, until January

31, 2001, to respond to the ONA’s Motion for Allowance, (ii) that such leave be without

prejudice to the Debtor’s ability to seek further extensions of time to respond if the circumstances

warrant, and (iii) for such other relief as may be appropriate in the circumstances.

Dated: Cleveland, Ohio
December 11, 2000

Respectfully submitted,

Peter N. Kirsgfiow YOBR #0034196)
William B~Schonberg (OBR #0025140)

BENESCH, F ER,
COP ARONOFF LLP

2300 BP Tower

200 Public Square

Cleveland, OH 44114-2378
(216) 363-4690

Attorneys for Youngstown Osteopathic Hospital
Association, Debtor and Debtor in Possession



CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and correct copy of the foregoing Motion for
Leave to Respond to Motion for Allowance Filed by The Ohio Nurses Association was served by
first class United States mail, postage prepaid, to all parties listed on Exhibit A attached hereto

on the 11th day of December, 2000.
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Askounis & Borst, P.C.

Attn: Thomas V. Askounis, Esq.
303 East Wacker Drive

Ninth Floor

Chicago, IL 60601

Cloppert, Portman, Sauter, et al.
Attn: Frederick G. Cloppert, Esq.
Ronald H. Snyder, Esq.
225 East Broad Street
Columbus, OH 43215

Charles W. Fonda, Esq.
75 Public Square, Suite 730
Cleveland, OH 44113

Harrington, Hoppe & Mitchell, Ltd.
Attn: Frederick S. Coombs III, Esq.
1200 Mahoning Bank Building
Youngstown, OH 44503

Hewlett-Packard Company
Attn: FCG-Recovery

20 Perimeter Summit Blvd.
Mailstop 507

Atlanta, GA 30319

Manchester, Bennett, Powers & Ullman
Attn: James W. Ehrman, Esq.

201 East Commerce Street
Youngstown, OH 44503-1641

Nadler, Nadler & Burdman Co., L.P.A.
Attn: Michael A. Gallo, Esq.

20 Federal Plaza West, Suite 600
Youngstown, OH 44503-1559

Ohio Bureau of Employment Services
Attn: Jill A. Whitworth, Esq.,
Assistant Attorney General

Revenue Recovery Section

101 E. Town Street, Second Floor
Columbus, OH 43215

ReGen Capital I, Inc.

Attn: Elliot H. Herskowitz

One Penn Plaza, 36th Floor

New York, NY 10119

United States of America

U.S. Nuclear Regulatory Commission
Office of the General Counsel

Attn: Stuart A. Treby, Esq., Asst. General
Counsel for Rulemaking & Fuel Cycle
Washington, D.C. 20555-0001
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Burland & Associates, LLC

Attn: Bradley D. Burland, Esq.

23875 Commerce Park Road, Suite 105
Beachwood, OH 44122

Dubin, Joseph & Shagrin

Attn: Michael B. Shagrin, Esq.
75 Public Square, Suite 650
Cleveland, OH 44113

Friedman & Rummell Co., L.P.A.
Attn: Carl D. Raforth, Esq.

300 City Centre One
Youngstown, OH 44503-1810

Henderson, Covington, Messenger,

Newman & Thomas Co., L.P.A.

Attn: Richard J. Thomas, Esq.
Jerry M. Bryan, Esq.

34 Federal Plaza West, #600

Youngstown, OH 44503

Kahn, Kleinman, Yanowitz & Arnson

Co., LP.A.

Attn: M. Colette Gibbons, Esq.

2600 Tower at Erieview

Cleveland, OH 44114-1824

Meyer, Unkovic & Scott, LLP
Atm: Joel M. Helmrich, Esq.
1300 Oliver Building
Pittsburgh, PA 15222-2304

National City Bank

Attn: Donald A. Cmar
Special Assets Department
P.O. Box 658
Youngstown, OH 44501

Ohio University

Attn: Charles F. Glander, Esq., Assistant
Director

Office of Legal Affairs

10 E. Union Street

Akron, OH 45701

Thompson Hine & Flory LLP

Attn: Richard K. Stovall, Esq.

One Columbus

10 West Broad Street

Columbus, OH 43215-3435

United States Trustee

Attn: Amy L. Good, Esq.

BP Tower-20th Floor

200 Public Square, Suite 3300
Cleveland, OH 44114

Central States, Southeast and Southwest
Areas Pension Fund--Legal Dept.

Attn: Brad R. Berliner, Esq.

9377 West Higgins Road

Rosemont, IL 60018-4938

Fisher Scientific Company LLC
Attn: Kate Getka, Credit Department
2000 Park Lane Drive

Pittsburgh, PA 15275-1126

Great-West Life & Annuity Ins. Co.
Attn: Kelly S. Noble, Esq.

8515 East Orchard Road, 7T2
Englewood, CO 80111

Herzfeld & Rubin, P.C.
Attn: Ira L. Herman, Esq.
40 Wall Street

New York, NY 10005

Luckhart, Mumaw, Zellers & Robinson
Attn: Richard G. Zellers, Esq.

3810 Starrs Centre Drive

Canfield, OH 44406

Miller, Canfield, Paddock and Stone,
P.L.C

Attn: Lori L. Purkey, Esq.

444 West Michigan Avenue
Kalamazoo, MI 49007

National City Bank-Bond Trustee
Attn: Catherine Frug, Administrator
101 West Washington Street

Suite 655 South

Indianapolis, IN 46255

PNC Bank, National Association

PNC Capital Recovery Corp.

Attn: Martin E. Mueller, Vice President
249 Fifth Avenue-18th Floor
Pittsburgh, PA 15222-2707

Thompson Hine & Flory LLP
Attn: Robert C. Folland, Esq.
3900 Key Center

127 Public Square
Cleveland, OH 44114-1216

Vorys, Sater, Seymour & Pease LLP
Attn: Robert J. Sidman, Esq.

52 East Gay Street

P. O. Box 1008

Columbus, OH 43216-1008



Weltman, Weinberg & Reis Co., L.P.A.

Attn: Alan C. Hochheiser, Esq.
Lakeside Place, Suite 200

323 Lakeside Avenue, West
Cleveland, OH 44113-1099

December 11, 2000 2:25pm-
-kik
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Youngstown Osteopathic Hospital Assoc.
Attn: Joseph R. Mortellaro Jr.

1319 Florencedale Avenue

Youngstown, OH 44505



