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1 ij R 0 C E E D I N G S 

2 TELECONFERENCE 

3 [10:00 a.m.] 

4 JUDGE YOUNG: We were going to discuss today, any 

5 requests for further proceedings and any other appropriate 

6 matters. And I have received GrayStar's request for the 

Sproceedings.  

And I thought that what might be helpful to do 

9 today, is for me to share with you, my thinking to this 

10 point, which I have discussed with Judge Murphy. We're 

11 pretty much in accord.  

- IOf course, as aiways, anything that : share with 

you in terms of what my thinking is at this point, is 

14 subject to being changed, if persuaded differently 

15 And so I'll also share with you, sort of how 

16 strong my inclinations are at this point. But before I do 

17 that, is there anything that any of you _j1ld like to raise 

18 before we get into that discussion? 

i Really, I want to make that be somewha _)t a 

2K discussion, because •nay have some <uesf ions that vould 

21 also give an indication of the types of questions that I 

22 might be apt to ask on a more formal basis, depending on how 

23 this proceeding goes forward.  

24 Is there anything from either party at this point? 

25 MR. THOMPSON: This is Anthony Thompson, Your 
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1 Honor. I don' c have anything at this point in time. I'm 

2 prepared to go forward with the discussion.  

3 JUDGE YOUNG: Okay. Mr. Hall? 

4 MR. HULL: Yes, I was prepared to addi-eL3s 

5 GrayStar's November 2 request, but I'm not sure if you want 

6 me to do that now, or wait? 

, JUDGE YOUNG: Well, .Thy don't you go ahead and say 

8 wiat you 'iave to say, and then I'll sort of have that 

9 knowledge for when we start our discussion.  

10 MR. HULL: Okay. I see it as being really two 

11 separate requests: Number one, the request to file a reply 

1ý brief to the Staff's Oitober 30 filing.  

13 In tli absence of any formal written questions 

14 that you may have, Your Honor, the Staff has no need to 

reply to GrayStar's October 30 filing, but allowing a 

i6 GrayStar reply to the Staff's Octd-er 30 filing would --- you 

17 know, that filing, that GrayStai- reply, would undouhtedly 

makr ):Aditional argurents which th'e Staff would neces• y:-ily 

1K 7 I t to respond to.  

20 And t. just sets up a cycle of tilings k,.j.th no 

21 logical end. 0-c the Staff would object to GrayStar's being 

27 allowed to file an additional legal filing as they propose.  

23 On the second request, which concerns their need 

24 or desire to make some sort of oral presentation, they refer 

25 here in their November 2 request to presenting a 

ANN RILEY & ASSOCIATES, LTD.  
Court Reporters 

1025 Connecticut Avenue, NW, Suite 1014 
Washington, D.C. 20036 

(202) 842-0034



84

1 three-dimer, :)anial model of the GrayStar irradiator and other 

2 issues.  

3 The Staff would also object to that proposal. I 

4 chink you need to ]ook at the provisions of 10 CFR 

5 2.1235(a), which GrayStar does not cite in their November 2 

request.  

BefogL. aiiowing any oral presentation -- and let 

me go to the rey itself to get the exact wording -- the 

D Presiding Officer is supposed to make a determination that 

10 it is necessary to create an adequate record for decision.  

11 So before allowing any oral presentations in these 

12 Subpart L proceedings, the Presiding Officer is requred to 

13 make that determination.  

14 And so I think it's ,,-,te premature at this pmint 

±5 to even rrach that question under the provisions of 

16 2.1233(a). The Presiding Officer has discr-tion to suibmit 

17 written questions to the parties, arid you've pr•,7-ded for 

-•hat, Your Honor, in your August 17 aid Septe-•er 14 orders, 

19 ' b-)ough obviously I doi't knfla ).Lt -his point whether you 

20 f ti the need to submit any wrLtten questions or not.  

21 But before we reach the question of whether 

22 GrayStar should be allowed to make an oral presentation, I 

23 think you first need to determine whether you need to submit 

44 any written questions.  

25 And it's only after you consider the written 
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I presentations anr. the responses to your written questions, 

2 would you reach the question of whether you think further 

3 oral presentations are necessary to create an adequate 

4 record for a decision.  

5 I have some other things, but I think I'll stop 

6 there at this point.  

7 JUDGE YOUNG: Okay. Before we 7,tait into this 

3 discussion, which I really see as one means of sort of 

9 moving at the head a little bit maore efficiently than might 

10 otherwise be the case, if we just sort of leave these things 

11 for, as you put it, Mr. Hull, a new cycle of response after 

12 response after response.  

13 LiBfore -Ve get into thaL discussion, Mr. Thc•npson 

i4 and Mr. Lashway, do you have anything that you'd like to 

15 say, briefly, in response to My. Hull? 

16 MR. THOMPSON: Yes. This is Tony Thompson, Youi 

17 -,ionor.  

18 Yes, we disagree with Mi. Hull . First of all, w

[9 think that the ' 2taff's position is evolving, and neiv! 

20 st indards are •reated with every document that they file.  

21 There are some inaccuracies in the most recent document, and 

22 we feel that it's important_ that we be able to address them, 

23 and the fact that they keep changing their position.  

24 I don't see there to be any reason for there to be 

25 an endless cycle. Your Honor has had simultaneous filings 
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J ,.hat can be done again.  

2 The Staff chose not to put much meat in their 

3 first filing and reserved it for the second filing. And so 

4 we think that there are things in that filing that we need 

5 to address.  

6 That's with respect to additional filings, and, of 

7 course, all of that could be modified by the discussion tiw.t 

8 Your Honor has indicated we're going to have.  

9 Secondly, we don't object to waiting on an oral 

10 presentation, so if Your 11onor has questions vwritten 

11 questions to propound, as we have indicated, we're not even 

1-2 sure Subpart L necessarily .pplies. We don't object to it 

-3 being used, but Subpart L ý'as- suppos-ed -o b-, a flexible kind 

4 of procedure.  

15 Your Honor indicated that you were looking at this 

16 - a de novo basis, and to the extent that visual aids would 

17 help you ii undeistanding the proposed unique design for 

18 this par- Icular irradiator, -her I thlink tLhef could be 

i9 ? I! ,' ful.  

20 Dave, do you have something to add? 

21 MR. LASHWAY: I think I would just add that we 

22 don't agree with Mr. Hull's representation that 2.1235 oral 

23 presentations should only come after the 2.1233 written 

24 questions from Your Honor.  

25 Nothing in -- we recognize that 2.1235 oral 
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presentations are generally disfavored in the context of a 

2 Subpart L hearing, and we have reviewed that case law 

3 thoroughly.  

4 However, what we're trying to -- as our motion 

5 indicates, we'd like the opportunity, Your Honor, to show 

6 information that has been presented to the Staff, in visual 

format, that has not been presented thus far in the hearing.  

It is additional information that will help bu Id 

9 an adequate record for your decision, and we don't think 

10 that information necessarily needs to come after 

11 questioning, but certainly I think, as Mr. Thompson 

12 indiated, we'ze willing to wait to do that.  

z ! But as a legal matter, nothing in 2.123. requires 

14 you to wait.  

15 JUDGE YOUNG: Okay.  

16 MR. HULL: "ould I respond to that, Youi Honor? 

17 JUDGE YOUNG: Yes, just briefly, bio I dor 't want 

I• to get intr t- endless cycle of -esponses he, ,, either, but 

1& go ahead, yes.  

N0 MR. UjijL: Okay, the SOC, the Statement of 

zi considerations, published February 28 of 1989, when Subpart 

22 L was established, sheds some light on the provision in 

23 2.1235(a) that Mr. Lashway was just talking about.  

24 And I'm just going to read a short portion of 

25 what's stated in the Statement of Considerations. The cite 
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~s 541 Fed Reg at Page 8274, second column: In the event 

2 that the written presentations afforded by 2.1233 6.nd the 

3 responses to written questions posed by the Presiding 

4 Officer prove -o be inadequate to resolve the issues raised, 

5 the Presiding Officer is given the discretion to allow or 

6 require the parties to make oral presentations. So that's 

7 wherce I'm coming from, Yoar Honor, on my earlier statement 

that you first need to determine whether you need an oral 

9 presentation in order to create an adequate record.  

10 JUDGE YOUNG: Okay. We'll get back to that whole 

11 issue of whether we need to have an oral presentation or 

1? demonci-ration at a later point. I thinv that obviously we 

1- would not lo thar. unless I found that it was necessary .o 

14 create an adequate record, or that it would be necessary or 

15 helpful to me in making a decision.  

i And :iy general approach is no: LO stand on a whole 

1-/ lot of ceremony. And I think that's the qeneral approach of 

Subpart L, to try to make these proceedings as efficient as 

possible, while still achieving a complete record that will 

r2tand on its cw- to support whatever dfcision is made.  

21 Now, getting to sort of a discussion of rhe 

22 issues, I think the first main issue that both -- that 

23 everything hinges on to some degree, is the proper 

24 interpretation of 36.21, and whether it applies in this 

25 case.  
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1 And I want to share with you, that ioy Vei strong 

inclination at this point is that 36.21 does apply. I think 

3 that the Staff's argument with regard to that, especially 

4 insofar as they refer to the SOC in 58 Fed Reg 7715 and 

5 following, those arguments are very persuasive to me.  

6 There is a discussion of the rule applying not 

DrlC wet sources, or wet-stored source-, but also tc 

1! Category II panoramic dry source storage irradiators. So, 

9 obviously, the wet/dry distinction is not - I don't find it 

10 to be a meaningful one in terms of whether K•t 36 applies 

11 to dry irradiation devices.  

12 In addition, I found persuasive, the reference in 

13 tr Iiscilssion of the :ipplicatioin of :,91 to the 

14 manufacturer, and the interaction between 36 2-1 to 32.210.  

15 M" reading, from page 7718 under the discussion of Subpart 

'16 1, my reading of the SOC there is that the reference to if 

17 this procedure has beer 1 _ t!1wed, referring to the procedure 

m. F-or applyLuig for registration, for approval, I Ltii. . the 

19 word is used tht j;- that's been followed, the icensee 

.0 need only note the manufacturer's name and modl],3 of the 

21 sources in its license application to demonstrate that Lhe 

22 requirement is met.  

23 That, to me, incorporates by reference, 32.210 or 

24 the standard of that, as well as the process of applying for 

25 registration, as the Staff has argued, links the 
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I requir( ients in 36.21 to the registration process, and links 

2 the standards of 32.210 relating primarily to knowing that a 

3 device is safe, to the specific requirements of 36.21.  

4 So, at this point, I am much Tnore persuaded by the 

5 Staff's argument with regard to the applicability of Part 

6 36, and specifically 36.21, and also to the linking of the 

7 '- tration under 32.210, thie 1 icensing under 36.21.  

8 Obviously, under the language used here, if the 

9 t•egistration were appi:oved under a different standard, then 

10 the license applicant would not be able to come in and 

11 demonstrate that the requirement is met under Section 36.21, 

12 unless the same criteria werc ised in both cases.  

3 Another asperct o7 this whoa, issue has to do with 

14 whether or not this is a pa. orcric dry-source storage 

15 irradiator or the Category I. And there again I am more 

16 persuaded by the Staff's argument that even thouqh the area 

17 for tllrr irradiation is not a room, it ic: an areo that would 

be accessible to personnel. and the t'mr aspect of it, J 

•J .• ion't find 1--- be significant enough ro shift this back into 

20 Categ ry I type oL irradiatoi 

21 Ihe reference in the Category I discussion to 

22 human access not being physically possible, pretty much 

23 persuades me that the GS-42 -- I think that's the right -

24 the GS-42 would not fall under that category.  

25 Now, obviously it has aspects of both, but I am 
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1 generalli more persuaded by the Staff's argument that this 

2 would be a panoramic dry-source storage irradiator.  

3 I would be interested to hear what GrayStar would 

4 like to argue in response to the Staff, but I find the 

5 arguments by the Staff with regard to this issue to be 

6 pretty persuasive, and you'd have to meet a pretty high 

standard in my mind at this point co overcome that.  

8 Now, I did notice your reference to the NUREG, but 

9 also I think it wavs in the Shoreham case that the Staff 

'0 cited NUREGs would not have -- the NUREGs would not >•tand up 

1l acainst the plain language of the Rule and the Statement of 

12 Co, sideration wou]d be given more weight in interpreting the 

13 'ule.  

14 Now, whmen I read the Part 36.21 ,a) (3), I read it 

15 as the Staff has argued it, namely that there would be no 

16 reason to separate rut the phrases, must use radioactive 

17 material rhat is as non-dispersable as practical, and <hat 

1-8 a. ins-luble as practical if the s )rce is use•d in a 

- _ wet-somJrc(-e storage or wet-source change irradiator there 

ý0 Nould be no reason to add in that that is no' as 

21 non-dispersable as practical twice, if the last phrase, 

22 referring to the w.,et-sourc' storage or wet-source change 

23 irradiators, was intended to modify both non-dispersable and 

24 insoluble.  

25 In other words, I read the plain meaning of it as 
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1 the refere-Lce to the wet-source storage or change 

2 irradiators to modifying the word, insoluble, not the word 

3 non-dispersable, which is separated by the and.  

4 So, again, you're going to have to meet a pretty 

5 high standard to persuade me differently on that issue.  

6 Now, I have sort of, in my analysis, divided this up in -

7 a'L-r looking at the applicab.Iaty of 36.21 jrnerally at 

8 the sort of sulfissue of whether the relevance of this being 

9 a registration as opposed to a license, and the specific 

10 applicability of 36.21(a) (3), I've sort of analyzed those 

11 altogether.  

12 The next issue for me --- well, the next two 

13 ,m-l areas for me are the wha '>ne would have to do or 

14 show to justify the exception to the general decisior, of the 

15 NRC, not to approve further use of cesium sources. That 

16 would be one issue.  

17 And then the final sort of collection of issues is 

18 whether G'J yStar has done adequate testin nd descr!Tivon 

'9 of the- fi j ng procedure aiid so forth 

20 With re'_ -d to che justification Issue, I guess I 

21 find -- at chis point, I find the Staff position to be a bit 

22 problematic, in that I think I read -- well, -t< on' point in 

23 Mr. Hull's response, it's stated that the Commission 

24 determined that the safety hazards associated with leaks of 

25 dispersable cesium chloride, even though the leaks were 
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1 iii-ir-quent, justified restricting its use.  

2 The question that arises in my mind is how would 

3 or how could cesium ever be appropriately justified? And it 

4 -- another related question that uirises in my mind is if the 

5 cake or the powder made into a cake form described by 

6 GrayStar would ever be justifiable in the -- from the point 

7 of view of r-he Staff.  

Prior to readilig this, and actually .eiding it 

9 twice, I had been associating the issues of adequacy of 

10 testing, leak prevention, and so forth, as being related to 

1i the justification issue, and I think I read the Staff now as 

.1 wdnting to separate those issues and say that totally apart 

13 from the adequar" of the tesni-ng and showing how 

satisfactory the filli, q procedure isE tiat even if GrayStar 

15 were to show that leaks would be statistiLcally very 

16 improbable at -- it's the dispersability of the cesium 

17 chloride powder itself that causes the problem, and that 

19 would rtoe t-o he juLstified independ.1ently.  

.9 And the question again -- T had -- I would have 

20 there is, under what circumstances r"ould it ever be 

21 justified? And is thf' Staff saying that the powder form 

22 could never be justified? And I guess it would be helpful 

23 to me to hear a little bit more with regard to that, and 

24 that would likely be the type of thing that I might have 

25 additional questions for the Staff on.  
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1 Now, with regard to tt(: i.ijial collection of issues 

2 around the testing, I noticed in the Staff's response, that 

3 you made reference in several places to GrayStar's bringing 

4 up new i-esting procedures or new descriptions or changes in 

5 design at this point.  

6 I'm not sure whether that by doing that, you're 

saying that that's; not appropriate to '<, at this point, or 

what should be the consequence of that.  

In the discussion that Judge Murphy and I have had 

10 with sach other on this case, both of us have had the 

11 feeling that it might be very appropriate for the two 

12 parties to try to work -with each otheL Frther )ri these 

13 testing issi 

14 I thiný chat some of the things that the Staff 

I points out with regard to, for example -- I think there was 

one place where the inner capsule had leaked during one of 

17 the tests and its design was nc:_ subsequently modified. And 

18 then there wa, another reference to the neat i-,jIation 

19 being possibly compromised by virtue of the fd:'c 'That the 

20 inner end cap had contL1 ct with The outer end car 

21 There were things like that. The impression that 

22 I have at this point, the inclination i have at this point 

23 is that the Staff's approach would appear to be reasonable 

24 and that it very well might be appropriate for more 

25 interaction to take place and for GrayStar to work with the 
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Staff on doing .hat ver testing, -nd also testing of the 

filling procedure, for example, that would provide further 

assurance of the safety of the source in actual use.  

However, I can understand how GrayStar would not 

be real inclined to engage in that, if, going back to the 

second issue, if the Staff's position with regards to how 

the use of cesium would ever be jii3tified iI.d whether the 

use of the ceslam chloride powder made into a cake would 

ever be justified.  

And so that's why I separated that out into a 

separate issue that I think it might be --- benefit everyone 

to discuss a little bit further, eith-' -oday or at some 

ot)Lher poit., and -,hether that can oe doj• more informally, 

so as to lead o a quicker and more effi< ent resolution for 

all concerned, or whether we need to do that in a more 

form•l, within the informal hearing context of written 

questions, written respons-es, and so forth, I think is 

largely up to tbl• parties, and how wel I you can comunujrccate 

with each other.  

Agarii, I still see a little bit of talking p yst 

each other, and I hope that maybe the discussion that we can 

have today mighi facilitate moving a little further in that 

direction.  

And let me just say one final thing before I try 

to get some responses from you both to what I have just gone 
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through, and that is, we, Judge Murphy and I, had both felt 

that it would be -- I think we asked for a photograph or a 

better diagram of the actual irradiator and where the source 

capsules would be located and how it would work and so 

forth.  

The description that GrayStar has provided in your 

vL~itten presentation was very helpful in clarifying that a 

little further for ie. But -- and I'm not sure that it 

would be necessary to see the actual device, but on the 

other hand, I don't see that that would necessarily present 

an -- I don't see that that would be necessarily 

inappropriate, assuming that it looks as thouqh these second 

;,nd third categories of 2 isues that J have de sci tbed car, 

somehow he addressed by the parties.  

So, just to briefly summarize, my inclination at 

t-his point is that the Staff's position with regard to the 

upplicability of Part 36, and specifically 36.21, including 

36.21(a) (3) , I find to be quite persuasive.  

With regard to the testing and filling procedures, 

i 'ind the Staff's arguments to be faLrly persuasive in that 

I think there needs to be more interaction between the 

parties, especially on some of these new issues that 

GrayStar has raised.  

However, on the issue of how to justify the use of 

cesium, and specifically the cesium chloride caked powder 
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that GrayStar talks about, I think that I'mL• havirwg a ittle 

2 bit of difficulty understanding how it could ever be 

3 justified, if not with regard -- or by relating it to the 

4 design, the use, the value of the use, the testing 

5 procedures and so forth.  

r T guess I should add that both Judge Murphy and I 

7 - and correct me if I'm wrong, Judge Murphy -- but we find 

8 that some of Gray- ... ar's arguments about the value oL having 

9 a relatively easily transportable devic- like thi--ý that 

10 would not require onsite source change, and that would 

11 permit for lower cost and larger amounts of irradiating of 

12 or lower cost irrA' 1 ating of relatively larger amounts of 

13 food, v 7e find a Iot o4 those argui!ents to be appealiny.  

L" Does that -- Judge Murphy iq nodding his h-ead in 

15 agreement. So, Judge Murphy, have I left anything out in 

16 our discussions that we've had over the [_ s3t weeks, and 

17 mostly the last couple days on this, that it would be good 

18 to w• wil, he parties at this point? 

19 1 think I've more or less gone over -- I had made 

20 sory )iotes to myself o some of the very specific issues 

21 with regard to the testing of the GS-42, but I'm not sure 

22 how helpful it would be to go into Ehose at this point.  

23 It might be more helpful to go into a discussion 

24 with responses from you to what I have had to say? Judge 

25 Murphy? 
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on?

MR. HULL: Yes.  

JUDGE YOUNG: And you have all your people? 
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JUDGE MURPHY: No, I doui't Lnink there's anything 

else at this point.  

JUDGE YOUNG: Okay, well, then, .)et me go to 

GrayStar first. Just taking che issues that I have gone 

over, in order, could you summarize for me what -- and for 

the Staff, what your response to the Staff on the issue of 

the applicability of 36 and Section 36.21 and 36.21(a) (3) -

MR. HULL: Excuse me, Your Honi y. This is John 

Hull for the Staff. Could I just confer with the people 

here for a minute on a couple of points before we go 

further? 

JUDGE YOUNG: Sure. Actually, GrayStar - Tony 

£hompson and David Lashway may also want: to confer, and i~hen 

maybe we can all come back together in a coiple of minutes, 

and see where we go from here.  

MR. HULL: Thank you.  

MR. THOMPSON: Thank you, Your Honor.  

[Discussion off the record.] 

JUDGE YOUNG: We're still waiticn for the Staff to 

come back on. We'll jusi wait a few more minutes.  

[Discussion off the record.] 

JUDGE YOUNG: Okay, Mr. Hull, you said you were
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1 MR. HULL: Correct. Yes, we're here.  

2 JUDGE YOUNG: Okay, and Mr. Schmelling is on with 

3 Mr. Lashway also, and Mr. Thompson.  

4 MR. LASHWAY: That's correct.  

5 JUDGE YOUNG: Okay, and we've got the Court 

6 Reporter back? 

COURT REPORTER: Yes, ma a,)..  

8 JUDGE YOUNG: Great, okay. I guess the first 

S nting I should say is, do either of you want any 

10 clarification from me on any of the things I said? 

11 If not, r think the first questiori 1. had was 

12 "hetheL GrayStar could give me some indication of the types 

13 o argumenr. that you wanted to diase oh the issu- r~f the 

]1 _applicability of 36 and 36.21 and 36.21(a)(3).  

15 MR. THOMPSON: Your Honor, this is Tony Thompson.  

16 Let me just start.  

One of the this:q. that, based oa your laying out 

18 .. ,r thoughts about *. things t-hat comes dp is if -, '-,(a) 

19 is going to be applicable and it's going to be tied in 

20 t i-(,ough 32.210, then it seems to me that tle standard for 

21 demonstrating for registration purposes, the standard for 

22 demonstrating that yu've satisfied 36.21(a) has to be 

23 reasonable assurance of adequate protection of public 

24 health.  

25 It isn't some extra-substantial justification 
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which Lhe NRC they have cLeated new standards at every 

2 turn. For example, in the most recent brief, they talk 

3 about complete thermal protection.  

4 1 That's nowhere in the regulations, and so I guess 

5 we would say that if you do tie 36.21 in with 32.210, then 

6 it seems to me that the standard that is applied to 

7 determining whether you've -atisfi,-(, 36.21 (a) is in fact, 

8 the standard in 32.210, reasonable assurance.  

9 And also, it's important, I think, as we've notec, 

10 to note that in 32.210 with registration, if there isn't 

j anything that absolutely fits perfectly, the Staff Js 

12 supposod to sit down and ,,)rk with tV'- licensee to creat- a 

13 standard.  

14 And, in fact, in our first telephone conference, 

15' Vou referenced, I guess, a letter or something in the record 

16 from Larry Kampfer saying that a collaborative effort 

17 between all of the parties, because of the unique design, 

was going to be the way to go.  

lie thought we were collaboratir:j with the Stadf.  

2C We thought we were moving forwnard and addressincg issues that 

21 they had raised.  

22 For exarple, on leaks, they r:ýquested we do the 

23 helium test on the leak testing. The helium test is not 

24 required. It's much more sensitive. As I understand it, 

25 helium atom can actually go through glass.  
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A We p,.':d the tesi. What 1 the pohtit r-i dll the 

2 tests if we can't -- if it's irrelevant, as you suggested, 

at least in part, by the way NRC's most recent brief is 

4 addressing the non-di persable issue.  

5 We thought we were collaborating, and out of the 

6 blue comes this denial. And so -- and the Staff's position 

has h-I~anged. We don't agree with your reading of 2r.21(a) 

an,,' I'll let Mr. Lashway address that - but I do want to 

9 emphasize that if, in fact, you stand firm with what you've 

10 indicated as your current persuasion, then we think that the 

11 standard has to be articulated, which is 32.210, and that is 

12 reasonable assurance, an(! therefor: Ihat the testing a-Id 

- ill these other things, won't be meaningl5::: because they 

14 are what provide you witl!- the reasonable assuY ;.-e.  

15 In fact, in our first telephone conference, you 

16 aske, i-he question, what ,ias the St-ý-ff's concern, and Mr.  

17 Hickey said leaks.  

Well, you know, uieh material iv: dispersable id 

* there are leaks, then, you know, yoii have a potentrUl for 

20 more -)J a problem.  

21 But if there are no reasonable assurance -- if 

22 there cre not reasonable possibilities of leaks, then 

23 dispersability is not relevant.  

24 And so I'm going to let Mr. Lashway address 

25 36.21(a) and our reading of it, but we are certainly willing 
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1 to sit down with the Staff, but suineiudy on the 6Laff has 

2 pulled the plug on this and taken a very, very sort of an 

3 unreasonable position as far as we're concerned on the use 

4 of cesium chloride.  

5 And so with that, I'll turn it over to Mr.  

6 Lashway.  

7 MR. LASHWAY: Youi Ilow-Ic, T guess I wo.ild add to 

% Mr. Thompson'5 comments, that with respect to the 

9 applicdhblity of 36.21, genrirally, we're still not 

10 necessarily in agreement with the Staff as to its general 

11 application here, for the reasons riot only laid out in our 

12 initial brief, but also in our reply brief.  

1 i']Je piaiin i•w~ge of the regulation s *(gyests that 

14 it doesn't apply. We've ]ic at the Shoreham e cited 

15 by the Staff, and we've reviewed the statement of 

16 considerations, of course, priur to filing our initial brief 

and our response brief, but still those statements of 

18 consideration don't -verrtjle The plain meaning of the 

I regulation.  

zo And what the regulation says, 26.21 (a) is that 

21 sealed sources installed after July 1st, 1993, and so we're 

22 just not certain at this pKilt, that the Staff is correct.  

23 In fact, we take the opposite position about the 

24 applicability of 36.21 generally.  

25 JUDGE YOUNG: Let me interrupt there for just a 
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1 second. WL,._i. you were talking about: Li e plain language, i 

2 thought you were referring to the 36.21(a) (3).  

3 And my question that I wanted to interject was, 

4 how do you explain that as practical and that is as rather 

5 than saying just must use radioactivity -- active material 

6 that is as non-dispersable and insoluble as practical, if 

the source is used in a wet-source storage or a wet-source 

(3 change irradiaor? That would be a question I would want to 

9 interject.  

10 But then you made a reference to -- what was it? 

11 You made a reference to the -- now I'v- lost it -- what were 

12 you reforring to ,hv-i-, you talked about plain wanguage? 

13 MR. LASHWAY: Well, You'. Honor, we don't 

14 iujcessarily disagree. I think, as Mr. Thompson pc,-rts r-•Jit, 

15 as an initial matter, before I get to your question 

16 directly, if 32.210. which, of couise, is The controlling 

_7 regulation here, applies, and we believe it does, you need 

.8 to have a star.lard upon 1.- ich you're goirý, to base a ... iew 

19 (,f the sealed 'FoLces or the registration.  

20 And if you are correct in your interpretatio¢• ihat 

ýl you look to 36.21 for those standards, I think our position 

22 is the same position that we had in our initial brief and 

23 all throughout this process with the Staff. And that is 

24 that you'll look at the industry standards, and, however, if 

25 there are no standards that specifically apply because of 
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the variat ior of the GrayStar Model i, and Lhe GS-42 sealed 

2 sources, we need to work with the Staff to develop 

3 appropriate standards.  

4 We, in fact, did that with respect to some issues 

5 in this case, and that's how we decided to utilize the 

6 helium test, as well as tailor the vibration tests in a 

specific manner, such t-hat they would adeqliately reflect the 

)--e of the sealed sources in the Model 1.  

9 So wv went through and we developed more 

10 scrutinous testing for those sealed sources, pursuant to 

!.1 discussion with the Staff, to meet the standards in 32.210, 

12 L ut, of course, we were guided by 'fhe standards set forth in 

36.21, not only (a) (hi , (2), (3), and (4), hut the standard" 

14 t forth in (5) 

15 Now, with respect to 36.21(4), the corrosion, we 

1.6 noted that - and this is one of the reasons we've asked for 

17 another short bite at the apple with respect to filing a 
1 8 eply of ten pages of Less -- -- ery <irne •] Staff files a 

9ý hbrief, it seems that tney either drop an issue that they 

20 raised before, or thcy change their position.  

21 For example, 36.21 (a) (4) is the corrosion 

2 .2 regulation. We went through -- GrayStar spent a significant 

23 amount of time, resources, and energy, developing tests, 

24 working with the Staff, and testing the sealed sources for 

25 corrosion.  
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I T'he Staff now withdraws their objecti'-i. on 

2 36.21(a) (4), because they say we read the regulation wrong 

3 and it no longer applies to dry sources.  

4 JUDGE YOUNG: ikight.  

5 MR. LASHWAY: GrayStar spent a significant amount 

6 of time briefing that issue in their first brief and their 

second brief, only t-. learn from the .'taff, after two full 

8 rounds of briefing and over a year and a half of 

9 negotiations, that corrosion is no longer an issue because 

10 that reg doesn't apply.  

II With respect to 36.21, generally, getting 

12 specifically to your question, Your Honor, you cannot read 

13 (a) (3) without reading (a) first, and tliat says 36.21(a) 

14 quirements, sealed source: .stal led after July 1st, 1993, 

15 •uggesting, of course, that these •re performance criteria 

16 'or sealed sources that are installed.  

17 All we're proposing here at this stage is a 

18 i--gistration of the GS-42; not the 1-istallation, not the use 

19 ii Lthe Mode]. All we're proposing is the registration of 

that sealed source.  

21 And that brings us to the more difficult issue -

22 JUDGE YOUNG: Wait an let me interject there. I have just 

23 remembered what it was that you said that confused me 

24 before, and that was the reference to being installed.  

25 The SOC talks about that the test use to 
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1 demons-rate tIrat the criteria under 36.21 can be nte*., i-e 

2 conducted by the manufacturer and not the irradiator 

3 'icensee, and then says if the procedure then follows and 

4 the licensee need only note the manufacturer's name and so 

5 forth, are you -- and that's what I referred to when I said 

6 -- when I said that I agreed that 36.21 and 32.210 are sort 

7 of linked together.  

8 And I'm not -- and I'm iot aitogethey 

9 tin-persuaded. As a matter of fact, what you argue about the 

10 reasonable assurance argument makes sense, but I guess I'm 

11 •I'' following the installed after Ji-ly 1st 1993, the 

1wevance c.F that 

13 P':cause if we can agree, at least for argument's 

14.! sake, that the standards in 36.21, at lea-t (a) (1), (2), and 

15 (3), apply here, and that you read those with the 32.210, 

16 what's the remaining argument on the installed after July 

17 1st, 1993? I'm not following that.  

18 MR. LASHWAY: Well, it's a '4uestion of Liming.  

:9 tLiir, you put your thumb ri±ght on it, Your Honor The 

2() question is, ,jh-5r burden is it? Is it Lile manulacturer's 

21 burden at the time they manufacture the sealed source? The 

22 manufacturer's burden at tn+e time of the installation of the 

23 encapsulations in the irradiator itself, or the burden on 

24 the registrant of the Model 1, you know, or the person who's 

25 going to lease the Model 1 from GrayStar? 
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1 And it was GrayStar's opinion from the outset that 

2 at this point, all they're seeking is the registration of 

2 the GS-42. Subsequently, when they wish to install the 

4 GS-42 into the Model 1, they will likely seek a license, and 

5 then -

6 JUDGE YOUNG: When you say "they," who do you 

mean? 

MR. LASHWAY: GrayStar will seek a license tor the 

9 installation of the sealed sources into the Model 1, and 

10 they will -- and GrayStar will seek a license for the Model 

Ii 1.  

Then GrayStar, intends on leasiiq the Model 1, the 

13 licensed Model 1, to a third party.  

_4 JUDGE YOUNG: Right.  

15 MR. LASHWAY: And that third party will also have 

16 to have a byproduct material license from the NRC.  

17 JUDGE YOUNG: Right.  

18 MR. LASHWAY: And tb>*' vLLL go througn the 

19 licensing process, and, moreer, they will be siibjec'i?(j to 

20 the reqglations iJ. 36.21, which means they hdve to have a 

21 certificate of registration, and doubly-encapsulated, et 

22 cetera.  

23 So it's a question of timing, and GrayStar's 

24 opinion is that at this point, all they're seeking is the 

25 registration, and then when they want to install it in the 
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1 Model 1, GrayStar will seek a license, and then beyond that, 

2 when they go to lease it to a third party, say, USDA, the 

3 third party will be required by the Atomic Energy Act, to 

4 acquire a license from the NRC as well.  

5 JUDGE YOUNG: Let me interrupt you again. I guess 

6 I'm still not following you exactly, because even assuming 

I all of these steps take pla( -, you would not w...it GrayStar 

Cý when they come forward to license -- to seek a license for 

9 the irradiator or the ultimate user, the Department of 

10 Agriculture or whoever, to come and then) present the 

11 registration approval and then have to meet a highor 

12 standard at thiiat point lijnder 36.21, you're -no arguing that 

* you don't have to ic i- ý,_ this point, the same starixal'i-d.

ii under 36.21(a)(4) throuclh (3), assuming I'm c-rrect that '-t 

15 4ue• apply? 

16 You're not arguing that those standards don't 

17 apply now but might apply later; are you? Becauv- if you're 

not, I guess ] 'm no! following the relevai~ce ti, 

step-by-step process. if they apply what the SOC seems to 

20 be saying, if they apply that, apply it from the start, and 

21 then all the licensee later has to do is to show that 

22 they've got the registration, and that's enough to show that 

23 they have met the relevant criteria, right? 

24 MR. LASHWAY: Correct, Your Honor. I think, you 

25 know, as a practical matter, your reading is correct. But 
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in terms of the regulations themsQ Jves, I think it sets out 

2 chis kind of timing sequence, and GrayStar -- I mean, for 

3 GCayStar's purposes, it's neither here nor there at this 

4 point, because it intends on meeting most of the 

5 requirements in 36.21.  

6 So, as a practical matter, we're in agreement with 

you that at this point, if 36.21 applies or at least sets 

o utL sl andards that we need to meet, then we want to meet 

9 those standards at this point.  

10 JUDGE YOUNG: Okay.  

11 1R. LASHWAY: And that brings us to your final two 

1-2 questions, and that iz. the applicability first of 

1± °•.21(a) (3), ard :-en the justification issue.  

14 With respect to 36._ (a) (3), GrayStar main. ians, 

15 continues to maintain that the reading of that regulation, 

16 the plain meaning and a reading of that regulation, shows 

that it's inapplicable here.  

3 'The background leacong up to thaL regu]cun, a.  

9 _c ui~man Sellins's comments sicqgested, dealt wji]t concerns 

20 over wet_-source irradiat)rs.  

21 JUDGE YOUNG: But he also said in his comments 

22 that it did apply to dry-source irradiators. Now, he also 

23 asked -- he indicated that further justification should be 

24 discussed in the rulemaking package, and I don't think that 

25 the Staff disagrees that that was not specifically done.  
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1 BUL still, i think it seems pretty clear inj the Statement of 

2 Consideration, that it applied to dry-source. I never can 

3 get that sequence of words right, but dry-source 

/ irradiators.  

5 And so then the question becomes whether it's a 

6 panoramic irradiator or a Category I irradiator.  

7 You were referring to Commissioner Seiliris's 

8 ommenits there, and that's why I intetrupted you, because he 

9 seems to be clear that it does apply to dry-source 

10 irradiators, at least the larger panoramic kind.  

11 MR. THOMPSON: Excuse me, Your Honor. This is 

12 Anthony Thompson. The way I read it was, his comments were 

j3 addre*ssed at a proposal that didn't have the words, 

14 .,et scmrce awl1 so forth, in it. And it seems to iire that 

15 there is no evidence in the Statement of Consideration, and 

16 as far as r'm aware, there's no evidence in the record 

J7 anywhere -- and if NRC knows about it, then they know more 

I ilý than we do -- of dispersion being &i I-rblem with ceswn1rL 

1.9 ,hloride in dry-source irradiators.  

20 So, to the extent that the Staff didn't come back 

21 and provide that, it suggests that they didn't have any 

22 evidence and they couldn't justify it. And if, in fact, 

23 though, you say that 36.21 nevertheless still applies, then 

24 taking a rigid position on cesium chloride, the way the 

25 Staff has in its most brief, is obviously unreasonable, 
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1 because there is nothing in the record that suggests 

2 dispersion in dry-source irradiators is a problem.  

3 JUDGE YOUNG: Wasn't there a footnote somewhere in 

4 the Staff's brief -- d Mr. Huh•, you might want to help 

5 us here, too -- that referred to some evidence of -- I'm 

6 thinking that there was a footnote that referred to some 

7 (-evidence of dry-souice problems.  

MR. HULL: Your Honor, this is John Hull for the 

Staff. You may be referring to the Staff's reference to -

10 in the draft 1990 Part 36 rulemaking. There was a reference 

11 in the Statement of Considerations there, to an incident in 

12 Italy involving a dry-solirce stora4e irradiator where there 

17 was an operatr)r tataiii.u' 

J4 1 MR. THOMPSON: Yes. And this is Anthony Thompson.  

15 That didn't have anything to do with dispersion of cesium 

16 chloride.  

17 The guy crawled up into the irradiator when the 

18 source wa s up.  

19 JUDGE YOUNG: Okay, anyway, go ahead with youa 

20 argument. Was there anything else -- well, let me -- hold 

21 on.  

22 Mr. Hull, was Lhere any other reference in either 

23 of your documents to any dispersion situation with the 

24 dry-source? 

25 MR. HULL: I'd have to review the document, Your 
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Hoijnr. I do not have -- did not bring my copy with me.  

2 JUDGE YOUNG: All right, go ahead then, Mr.  

3 Thompson. Excuse me.  

A MR. THOMPSON: I'll turn it oack to Mr. Lashway.  

5 MR. LASHWAY: I think, Your Honor, with respect to 

6 (a) (3), again, you specifically were focusing on the "that 

7 is" language and the repetition about language, and if it 

8 does not mean somethinqg why would it be used because ft 

9 would be superfluous.  

10 I think our reading was that a comma would be 

11 necessary after the first, "is practical," for the reading 

12 ihat the Staff now proposes.  

13 And there is i,- comma ithr-re. Lhy they used "that 

14 is" twice, I mean, if you look at (a) (4) , which the Staff 

15 now agrees, after a year and a half, is not relevant to the 

16 GrayStar GS-42, you know, the language is similar if used 

17 for irradiator pools.  

18 In (a) (3) it says if the source is used In a 

19 wet-source storage or a wel 5nurce -hT-nqe irradiaturo 

20 They're not that different.  

21 But I think that without the comma, you know, the 

22 failure to punctuate, to give it that reading, is 

23 significant here.  

24 And the that brings use -- even assuming, 

25 arguendo, that it does apply, that brings us to your final 
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i c01(_uyns ovei Lne jusýtification issu.  

2 And, quite frankly, we are as concerned as you 

3 are, arnd I think we still prevail, even the Staff is correct 

'4 thail 36.21 applies, 36.21(a)(3) applies, Gr-yStar still 

5 prevails in that the justification standard that the staff 

6 has set out is nowhere to be found in the regulations.  

And we are -- GrayStar is most -(c_.(rned with the 

8 .ýlatf's most recent brief, in that they raise this argument, 

9 :tjis new argument that you even highlighted, that the 

10 radioactive material itself has to be inherently 

11 non.-dispersablce That reading reads out the as-practical 

12 languaue which the Staff -hen references later 

)o t rey oan't ii.ve it both wa..-, and qui',.  

14 frankly, Your '.onor, what is th- purpose .. ,f testing, 

15 GrayStar wonders, if the as-practical language is rraa out? 

I .'hy would you test at al], if you're just consideriny the 

.7 radioactive material at all, you krrw, solely, and not its 

E-•casement in the ('i'apsulation.  

19 And as Mr. Thompson pointed out, during our 

20 initial telephone conference, the Staff indicated that the 

21 issue was leaking, and leaking fro•Li -he encapsulation. So, 

22 therefore, surely the Staff must be concerned about the 

23 encapsulation itself, leaking from the encapsulation, 

24 testing of the encapsulation, and they recognize that 

25 as-practical language refers to the source, the entire 
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1 source, not just the source -efm and the source within 

2 inside the encapsulation.  

MR. THOMPSON: This i. Anthony Thompson. After 

Sall, we are talking about sealed sources. We're talking 

5 about the licensing of sealed sources. You can't leave out 

6 the encapsulation.  

7 T mean, if this thing v.rs' a ,lid steel ball and 

you could stick it upon the wi-;l1 with sonm chewing gum or 

9 something, it might not be dispersable, but it sure might 

10 not be protected. You have to look at the whole instrument, 

and you have to look at the sealed source and the 

12 en, 'psulation.  

1I I don'tL see how you can possibly just look at tL:e 

14 radioactive material ai' say that the sealed sources and the 

15 encapsulation are irrelevant. And, indeed, GrayStar has -

16 it is not a powder, it is not a granulated form; it is a 

17 cake.  

18 It is a solid for acid a. far as we're concerrrid, 

11 .iat satisfies as-practical in this application.  

20 MR. HULL: This is John Hull for the Staff. I 

21 think it's described as a caked powder. I don't know how 

22 you term that as being a solid.  

23 MR. THOMPSON: It's a solid. It's caked. Once 

24 you evaporate the water off, and vacuum it off, it is a 

25 solid cake.  
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L JUDGE iOUNG: I thiink it's probably not real 

2 useful -- I understand at this point, your positions on what 

3 it is. I'm not sure that it's that useful to argue over 

4 whether it's a solid or not.  

5 I would have to say that the arguments about if it 

6 got -- if there were a leak, the possibility of air 

7 turbulence or an explosion or whatever, it obviousl.y could 

disperse. mrore e•r ly than the metal, cobalt, foi 

9 example.  

10 But I would still like to hear from the Staff on 

11 thf: justification, on the relationship of the justification 

12 issue to thb- testing issue, and you know, how could it be 

13 justified, and is the Staff's position that the caked powder 

14 never justifiable? 

15 MR. THOMPSON: lour Honor, can I just ask one 

1• question. This is Anthony Thompson.  

17 Where does this air turbulence a-id explosion and 

18 fire come from? .vhere is that in the re g tjons, and whar 

19 justification do th2y have for it? 

20 I mean, that's just something that somebody made 

21 up. All of the dispersion discussion that I'm aware of in 

--; the records, as we have indicated, addresses the solubility 

23 of cesium chloride, and particularly in water. Where does 

24 this explosion come from? Where does air turbulence come 

25 from? 
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I mean, they make no atteipt Lo rei •e it to the 

2 sealed source itself, or to the GrayStar. That's just 

? pulled out of the air.  

4 JUDGE YOUNG: Okay. Maybe Mr. Hull can address 

5 that. I guess one type of thing we would like to raise for 

6 GrayStar address to some degree today and that I would want 

some add'r-.sing of in any event at some point would be the 

further testing issues assuming -- well -

9 MR. HULL: Your Honor, on that 

10 JUDGE YOUNG: Maybe that's not resolved but 

11 through settlement so you don't necessarily have to answer 

2 that at this point but if you woulo like to you may go ahead 

13 but it might be logically more sens-.jbe to let Mr. Hull to 

resiooný) to what yoi said so far and 'hen move o-n to the 

1' testing issues because I see those as sort of separate, more 

16 factual type issues as opposed to the first two, which are 

1/ more legal or interpretation type issues.  

'M1R. HULL: Your Honor, let me confet witl the 

19 Staff for & minute.  

20 JUDGE YOUN,"; : Okay.  

21 [Discussion off the record.] 

22 JUDCE YOUNG: Yes? 

23 MR. HULL: Your Honor, I was a little bit 

24 uncertain as to just what question you want the Staff to 

25 address at this point.  
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1 JUDGE YOUNG: Well, T wanted to allow you to 

respond to anything that you wanted to respond to in 

GrayStar's arguments on 36, although I really don't knov 

4 th. . well, hold on.  

5 Mr. Thompson and Mr. Lashway, are you back? 

6 MR. THOMPSON: Yes, Your Honor.  

MR. LASHWAY: Yes, Your Honor.  

JUDGE YOUNC. I was going to say T guess I am 

9 still not terribly persuaded by anything you have said that 

10 any of 36.21 other than (a) (4) would not be applicable.  

11 I am still pretty persuaded by tli6 Staff's 

12 argument on 1-h t but apart from responding to that, Mr.  

r 1i, I think jI 'celd bhe j>lppiul if You could either ,•,,iw or 

S ' some point and now would be hcipful if you could to some 

15 r, jree address this whole issue of how would an Applicant 

16 ever justify the use of cesium and specifically in this case 

17 the cesium chloride caked powder and the example I was 

3 thinking of in my mind was, you know 

19 [Te(ýhnicai interference.] 

20 JUDGE YOUNG: Hello? 

21 MR. LASHWAY: We're back.  

22 JUDGI. YOUNG: Does anyone know what that was? 

23 MR. LASHWAY: No, there was a just a beeping 

24 noise.  

25 MR. THOMPSON: And we lost you, Your Honor. This 
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"I is Tony Thompson.  

2 JUDGE YOUNG: Okay, well, we are all back now. I 

stopped as soon as that started happening but what I was 

saying, Mr. Hull, I guess the thing that is puzzling me is 

5 that from my understanding the Staff has known from the 

6 start what material GrayStar intended to use as a source.  

Now there may have been some chrJlc, . tiie 

Sdescription of it as loosely packed as oppos. J. to a cake, 

. caked powder and the example I was going to give that comes 

i. to my mind is a woman's compact that has pressed powder as 

11 opposed to loose powder. Obviously the loose powder is a 

12 lot more dispersable in the air if yn-o just, say, blow on 

!• it.  

14 Apart from any distLinctions like that, the Staff I 

1i1 assume has known what the intended source was from the start 

IJ, and yet engaged in these discussions about the various types 

i/ of Lesting that needed to be done and s- forth, atd yet I 

rnn)rt of rad your response brief as saying thtt the 

19 j1>,tification for the use of the n-'sium chloride is a 

20 separate issue from whatever testing needs to be done, and 

21 that was sort of -- caught my attention.  

22 7 am not -- to the degree you aý coL trying to 

23 separate that and say that the cesium chloride is just 

24 inherently never justifiable, that confused me a bit, and if 

25 you are saying that it has to be justified apart from the 
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1 testing and design and so torch types ol issueýI, I guess I 

2 am having a hard time comprehending in what way it could 

3 ever be justified, anr3 so that is the main issue that for me 

4 was problematic from the point of view of your argument.  

5 MR. HULL: Okay. Hold on just a second.  

6 [Pause.] 

7 MR. HULL: T am going to 1-t M1r. ilickey addre : 

8 your question.  

9 JUDGE YOUNG: Okay.  

10 MR. HICKEY: Yes, this is John Hickey for the 

I1 Staff.  

'2 First of all, it's correct tLia we 

13 ai-Jtinguishing between the issue ,)f dispersability Li its 

14 own right and the likelihood of a leak and I believe 

15 GrayStar has said that it opposes use of cesium in wet 

16 irradiators, although if you look ac ±ts arguments I thing.  

17 th Lrguments would say that cesium should also be permitted 

3 in wet- irradiators because the sources could re designe.d so 

9 that they would no- leak in the wet irrad'•Tor•, but in 3ny 

20 case we do distinguish between the two.  

21 With respect to justification, we of course didn't 

22 establish at L-he time the rule wa, issued what the adequate 

23 justification was. If we had known that, we would have put 

24 it in the rule but we have considered that.  

25 One case -- some scenarios would be if cobalt, 

ANN RILEY & ASSOCIATES, LTD 
Court Reporters 

1025 Connecticut Avenue, NW, Suite 1014 
Washington, D.C. 20036 

(202) 842-0034



120

1 let's say cobalt became unavai-table, there was no cobalt to 

2 be found. Another case would be if a single, there was a 

3 single irradiator, either a new one or an old one that 

4 NLýeded replacement sources and perhaps a justification could 

5 be developed for a limited case, we believe that the 

6 statement of considerations is clear that the Commission did 

7 not want this, th(_ particular scenario that is being 

8 proposed by GraySt-i here which would be a proliferation of 

9 a large number of irradiators that contain cesium chloride.  

10 We agreed in the first conference call that the 

Ii use of cesium -Afloride was not ruled out completely so we 

12 are not saying it is impossible to justify. We aid raise 

L3 thle issue with GrayStar about using other iLoims of cesium 

L4 -nd they made it clear that they did not feel that that was 

15 practical so we were left with whether the cesium chloride 

16 itself was justified.  

17 JUDGE YOUNG: If I may ask, after you raised the 

18 issue of other -orms of cesium, I assume by that t Ktyou 

19 were thinking that a more solid form ( -'esium or maybe iot 

20 the chloriae salt -

21 MR. HICKEY: Correct. A ceramic type, a glass 

22 bead type.  

23 JUDGE YOUNG: After you had that discussion or 

24 correspondence or interaction with GrayStar, were there 

25 still discussions going on about the testing? I guess if 
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there were -- did you ever more or less say to GrayStar, 

2 well, we just don't see how -- powder would ever be 

i justifiable unless there was just no other source available? 

4 I guess the reason I am asking this, I don't want 

5 to sound like I am cross examining you, I guess the reason I 

6 am asking this is just to provide some enlightenment in 

7 terms of to what degree the testing is relevant.  

8 MR. HICKEY: Well, .f7ith respect to the first 

9 question, I don't believe we said to GraySt *r after they 

10 came back with their explanation for using cesium chloride, 

1 don't think we informally said to them we are going to 

deny ynor Application.  

13 We just proceeded to deny the application.  

14 MR. HULL: Just as a point of clarification, 1: 

i5 Hickey, I think you are talking about their responses to the 

16 request for additional information -

17 MR. HICKEY: Correct.  

18 MR. HULL: - - and also where they had talked ij: 

19 their April '99 applicatioi about what testing has been 

20 done.  

21 MR. HICKEY: Correct.  

22 MR. HULL: And then the testing is relevant and I 

23 suppose someone could make a proposal that their sources are 

24 foolproof and could never leak and that could be accepted as 

25 a justification in theory, but as a practical matter I don't 
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1 think ,hat's happenieu 

2 Our view is the Commission's concern when they 

3 promulgated the rule was that even though the sources were 

4 well designed they could leak, and the consequences of those 

5 leaks are unacceptable. Therefore, we do not want people 

6 using dispersable material unless there's a substantial 

'I justification and I Know .ihat GrayStar oLjects Lo our use of 

8 the words "substantial j]stification' but I think that is 

the reading of the statement of considerations, that that is 

10 what was expected, that the Commission had a strong 

ii preference that cobalt be the material of choice.  

12 MR. HULL: This is John Hull. <3etting back to 

13 what Mr. Hickey had earlier said, that the Commission on the 

14 other hand did not want ho totally rule out Cesium-137 if 

15 supplies of Cobalt-60 for any reason became unavailable.  

16 That is why the rule was worded as it was.  

17 JUDGE YOUNG: Could I interject another question 

18 here for Mr. Hull and Mr. Hickey, 

19 To what degree, we're being iiinormal here and I 

20 can't help wondering about this, that to what degree is a 

21 comparison of the dangers of cobalt and, say, source 

22 replacement activities and other activities that may be 

23 unique to cobalt source irradiators compare to the dangers 

24 of probability, I guess I should say, of a cesium chloride 

25 leak and then that becoming a burst? 

ANN RILEY & ASSOCIATES, LTD.  
Court Reporters 

1025 Connecticut Avenue, NW, Suite 1014 
Washington, D.C. 20036 

(202) 842-0034



123 

1 MR HULL: It is my impression, Your Honor -- this 

2 is John Hull -- that GrayStar covered this in their various 

filings and the Staff has responded to it.  

4 JUDGE YOUNG: And you may need to point me to a 

5 place that -- I guess my general recollection of your 

6 response at this point was just that that was sort of not 

7 relevant And I don't recall, you may have, but I don't 

1ý recall you actually comparing the probability of danger with 

9 cobalt, which may have different types of dangers, with the 

10 probability of danger of a leak and dispersion of cesium 

11 chloride.  

12 MR. HICKEY: Yes. This is John Hickey. You are 

correcl- We did not construct such a comparison. We dir4 

L4 not say the issue was irrelevant. What we said was that 

15 GrayStar's justification focusel on these advantages and 

16 it's not complete. It didn't talk about potential 

/ disadvantages. It's known that -- it was known and is known 

18 that cobalt has a s3horter half-li-f and therefore requires 

19 more frequent source changes. We don't think it i13 adequate 

20 to base the justification on that fact because that was 

21 known at the time that the Commission promulgated the 

22 regulation.  

23 JUDGE YOUNG: And I recall the arguments made in 

24 the response brief about the generic knowledge that the 

25 Commission had and obviously the Commission had generic 
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knowledge about the nature of cesium and cesium chloride for 

2 that matter and about cobalt and source changes but they 

3 probably did not have knowledge about the specific design 

4 that GrayStar is proposing here and so that is not real 

5 persuasive to me.  

6 I guess I can't help wondering what if the 

/ comparison of the probability of *danger using cobalt wi'ii 

8 accident setup could occur with it - cesium and possi~ble 

9 dispersion -

10 [Discussion off the record.] 

11 MR. HICKEY: Well, as we pointed out -- this is 

12 John Hickey -- we pointed out in, one of our filings that 

1 there is a leak, -esium has a longer half-life so if you 

L4 have to secure th: area and wait, which we often do with 

1_`) contaminated facilities, you have to wait a lot longer for 

L6 the cesium to decay away than you do for cobalt -

"7 JUDGE YOUNG: Right.  

18 MR, HICKEY: -- h-it we did not try _o do -our 

9 r,-sit_:ron is GrayStar did not provide a comprehensive 

evaluation and we did not attempt to do that.  

21 MR. HULL: It's GrayStar's burden here to make 

22 that argument, not the Staff.  

23 JUDGE YOUNG: Okay -- and I recall that argument 

24 now that you did make about the longer half-life and am 1 

25 correct in assuming that the immediate radioactive strength, 
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and I may not be using the right words, but cobalt tray be 

2 greater but it lasts a shorter time obviously, based on the 

shorter half-life, is that a correct assumption or not? 

4 MR. HICKEY: That is correct in terms of the 

5 energy in the gamma rays and therefore the amount of 

6 shielding that is required, but in terms of the hazard to a 

7 huri•i being exposed to these high levels, they are very 

8 langerous for both ce(sium or cobalt.  

9 MR. HULL: For the record, that was L•ohn Hickey.  

10 JUDGE YOUNG: Okay, and it I might just to ask one 

11 further question to clarify something for myself, I realize 

2 that the GraySt-r irradictior has a mAcn higher total curie 

±L_ amount, if that i3 the right term, than the smaller cesium 

14 irradiators, bzt: assiiming, just qive me some 

15 understanding, assuming that one source in the GrayStar 

16 irradiator were to leak, does the same comparison that you 

17 just made hold or does the comparison that you just made in 

terms f)f thL high amou-t. of cesium chloride and high curie 

9 amount, is that made based ))n the total amount, a leak of 

20 one source capsule? 

21 MR. HICKEY: This is John Hickey. I'm sorry. I'm 

22 stili not sure of the question, because I think the 

23 considerations with the leak are different than the energy 

24 of the gamma rays.  

25 JUDGE YOUNG: I think what you said was that the 
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1 gamma rays of cobY;It was greater but the total curie amount, 

2 if I am using the right terminology, of the cesium chloride 

3 that is in the GrayStar is very high, so that the difference 

4 becomes not as significant, and so what I then asked you was 

5 when you said that were you thinking in terms of the total 

6 amount of source in one of the GrayStar irradiators and 

7 would the same romrnpuison hold if you compa-ed one cobalt 

irradiatl acciocnt with a leak from one source -apsLle in 

9 the GrayStar irradiator, and that is just background 

10 if information just for my knowledge. I was curious as to 

11 whether you had an answer to that.  

1.2 MR. HICKEY: This is John Hickey. You are now 

i talking with respect to a leak? 

L4 JUDGE YOUNG: Right, exact-!-?.  

15 MR. HICKEY: Yes. I think in terms of the amount 

16 of radioactive maierial the hazard would be comparable.  

17 The issue /would be the potentiai for diispersion.  

J83 JUDG. IOUING: So i wou> be compair Ile between 

19 the amount of irradiation if somehow the sihiela on the 

20 cobalt or the shield was gone with tne cobalt and there was 

21 a leak in one of the source capsules in the GrayStar? 

22 Did I understand that right? 

23 MR. HICKEY: Could you repeat that, please? 

24 JUDGE YOUNG: The amount of or the total amount 

25 danger of the irradiation from an exposure to the cobalt in 
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1 one of the cobalt irradiators, which 1 understand is ju;st 

2 one large piece of the metal cobalt, so that if the shield 

3 broke down or the shield were not there somehow or there was 

a source change going on, that you would be exposed to the 

5 whole thing and as compared to being exposed to a leak from 

6 one of the source capsules in the GrayStar, were you saying 

7 hat those were equivalent? 

MR. HICKEY: Are you talking about a leak in both 

9 cases? 

10 JUDGE YOUNG: As I understand it, with cobalt it 

11 would not be a leak, it would somehow a person being exposed 

12 t- the metal cob'alt by virtue of first being chanaeA and 

1K s .-how the -

14 MV". HICKEY. Oh, okay. I would say that the 

15 hazard from the cobalt would be much greater than the 

16 material that would leak from 'lie cesium because that would 

t7 be a relatively small amount. However, the cesium sources 

Swould also be present so that woluld assume that the cesium 

.9 souices are shielded and that the only exposure -s to the 

20 leaking material.  

21 JUDGE YOUNG: Right. Okay. Well, thank you, and 

22 iL you want to provide any more clarification on that, you 

23 are free to, but I was just trying to get a handle on some 

24 of these amount issues because we are talking about 

25 obviously a large total amount in the GrayStar but each 
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-eparate source has a relatively sma-ler amount because of 

the number of sources obviously.  

MR. HULL: Keep in mind that each of GrayStar's 

proposed sealed sources contain 51,500 curies.  

JUDGE YOUNG: Which is a lot more than the present 

smaller cesium irradiators I think, right? 

MR. FULL: Exacrly 

JUDGE YOUNG; Okay.  

MR. HICKEY: This is John Hickey. I could just 

add that this assumes a small leak as the type postulated by 

(rayStar. A source can also be severely damaged and that 

earlier we were talking about the issue of a fire or 

explosion, so that, you know, it a substantial qmeljnl of 

material J- released as a result of a source being severely 

damaged then the consequences would be greater.  

MR. HULL: Because due to -- correct me if I'm 

wrong, Mr. Hickey -- due to the greater dispersability of 

ý,eium a- -oinpared to cobalt.  

MR. HICKEY: Yes, but botrh the amount relea .ed and 

the more dispersion 

JUDGE YOUNG: Okay. Well, thank you, and I guess, 

Mr. huK] and/or Mr. Hickey, you can continue if you like on 

the issue of the justification or responding to anything 

else that GrayStar discussed.  

MR. HULL: We don't see any need to respond to
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1 anything that GrayStar's attorneys have said today.  

2 JUDGE YOUNG: Okay, then before we end with you, 

3 let me just ask you one more question.  

4 If I understand you correctly -

5 [TELEPHONE OPERATOR: "Your conference is 

6 scheduled to end in 15 minutes."] 

7 JUDGE YOUNG: We are qoinkJ, have to wrap Lhis 

8 up.  

9 ýf we need to go longer, we may be able to do 

10 that, but let's try to wrap it up.  

11 Did I understand you, the Staff's position to be 

12 that th- only scenarios that came to mij'c1 with regard to 

13 justifying the use or h(- cesium chloride in tne form lhat 

14 GrayStar is a bnout using it would be if cobalt were 

15 unavailable or if a single irradiator needed some kind of 

16 replacement sources in a limited circumstance, i hat those 

17 were the only ones that came to mind? 

18 VR. HULL: I'll -peak f,)r Mr. HicKey. I think 

19 you're accurate in that those were the :•o examples he used, 

20 and again that was off the top of hiýD head.  

21 MR. LASHWAY: Your Honor, if we can just add -

22 this is David Lashway for GrayStar -- I think with respect 

23 to this justification issue, Mr. Hickey recognized that the 

24 Commission never established what adequate justification 

25 would be and he has given a couple of examples here.  
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1 When GrayStar was in the process of .developing its 

2 product, it was in constant discussions with the Staff and 

3 the Staff never raised any standards such as the ones 

4 elaborated on today, so when Mr. Hull raised the fact that 

5 GrayStar has the burden we certainly recognize that we have 

6 the burden here, but there was no justification standard set 

Sout for (3rayStar to meet, and we jusl ':nt to make that 

8 clear.  

D MR. THOMPSON: Well -- this is Tony Thormson, Your 

10 Honor. I mean Mr. Hull just said it. Mr. Hickey just made 

11 those up off the top of his head.  

1-, I mean what kind of a reasoned decisionvnaking 

13 Lrocess is this? I mean to say that ,7ou can'! use cesium 

-4 <hlordcI -- the Commission put those words hi theie and we 

15 assume and we go along and arguendo we agree with you that 

L6 36.21 applies and then the standards in 32.210, reasonable 

assurance, would apply, you can't make ul) stuff now at this 

vs juncture. That is post hoc ratioralizatlon, 

It is totally - it is t<,-½ irrelejant and 

20 frankly, frankly if the Commission mrrwe a decision that you 

21 couldn't use cesium in dry source irradiators without any 

22 explanation in the preamble it would be totally arbitrary.  

23 JUDGE YOUNG: Let me interrupt -

24 MR. THOMPSON: That have no evidence of any 

25 problems with it.  
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1 JUDGE YOUNG: Mr. Thompson, Mr. Hull, at one point 

2 you were sort of breaking each other up there and I am going 

3 to ask Ms. McCanniff, could you go ask Alex or someone if 

/I they could call and see if they could extend our conference 

5 another half hour if necessary? 

6 I don't want to encourage us to take that 

7 half-hou;-, but I don't want us to be cut c-f[ right in the 

8 middle of s-omething.  

9 I guess just listening to both of you at this 

10 point, I think that it would be very appropriate for each of 

1 you to conduct further discussions with each other on the 

12 justification Issue and try. to satisfy yourselves first I 

g guess with that, and then _Lf you can get vast unat issue on 

A.% some of these testing issues or even on the testing issues 

15 on their own, because at this point I am sort of 

1(" half-inclined to go ahead and issue an order on the 

17 applicability of 36 and 36.21 and then leave the remaining 

18 issues for a future order that w,., d be issued after further 

19 proceedings, assuming, -he parties cannot reach a settlement 

20 ini this case.  

21 Those further proceedings would probably in my 

22 mind consist of some further questions from me, if not a 

23 demonstration of a 3-D model at least some further two 

24 dimensional diagrams, but I guess I really am somewhat stuck 

25 on this justification issue at this point and I probably 
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1 need to say as well that even assuming we get past the 

2 justification issue and I were to find that GrayStar by 

3 virtue of the design and so forth and so on had shown 

4 justification for using the cesium chloride, I would still 

5 have some issues about the testing that has been done to 

6 date.  
O[TELEPHONE OPERATO: "Your conference is 

8 scrheduled to end in 10 minutes.] 

9 JUDGE YOUNG: I would still have some concerns 

10 about the testing that has been done to date, so I would 

I] like to hear from both of you as to not on the merits )f 

12 the arguments at this point but as to what you would pr,')ose 

in terms oL what, ho., much you think you can ccnriccI 

14 with each other and work together, if ay -).-, at this point 

15 and how you would prefer that we proceed from here on out, 

16 and I encourage you to try to approach that from the 

17 standpoint of making a good faith effort to see how we can 

1-8 all try to reach a reasonabl]e, rationa-l --rc3 t-c-ient 

1) fesolution of this a. soon as possible 

20 Mr. Hull, do you have any suggestions the--e or any 

21 thoughts in terms of the Staff's -- and you might want to 

22 talk with your people -- opennes's to talking further with 

23 GrayStar and GrayStar, the same question -

24 MR. HULL: Your Honor, before I get into that, Mr.  

25 Hickey wanted to make an additional comment.  
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- JUDGE YOUNG: Okay.  

2 MR. HICKEY: I just wanted to make one clarifying 

point, that during some of the early communications between 

4 GrayStar and the Staff the question of whether this 

5 irradiator was a panoramic irradiator was also on the table, 

6 so the issue of dispersability was not just in a vacuum.  

7 There was -- we were also getting more information 

about whether this was a panoramic irradiator and therefore 

9 whether dispersability would be an Lssue 

10 JUDGE YOUNG: Right. Okay.  

11 MR. HULL: Thank you.  

.2 JUDGE YOUNG: And I appreciate that mid at any 

1z rate we are at the point we a,-, at now, and so i thiny to 

14 some degree everybody, both of you will neec! rome time to 

15 think over some of the things that have come out in this 

16 conference, but what can you tell me, each of you, in terms 

'7 of the possibility of talking further with each other and 

8 how you would 'ike -o see this proceed frol, here on out in 

9 terms of the process and any further proceedings.  

MR. HULL: This is John Hull fox the 'taff.  

21 The Staff sees that there are certain legal issues 

22 that I think need to be resolved, and I would go back to 

23 what I said at the very beginning of the conference today.  

24 I think the procedure to follow at this point, 

25 Your Honor, is that if you have any additional questions 
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1 that you .lave that you think need or needed to create an 

2 adequate record for decision that you submit written 

3 questions to us that we would then answer and then -- I 

4 think that is where we need to go from here, rather than 

5 trying to jump into the technical issues.  

6 MR. THOMPSON: Your Honor, this is Tony 

7 Thompson -

a JUDGE YOUNG: Let me p. st clarify something with 

9 Mr. Hull first.  

10 girst, a question, Mr. Hull. Am I correct in 

11 reading what you just said to be sort of an implicit 

12 sLatement that you don't think that fuarther communications 

_3 with GrayStar would e `ruit ful at this point? 

14 MR. HULL: I think we made the decision whicui was 

15 reflected in one of our earlier conferences in this 

16 proceeding that -- because you had raised this earlier, I 

17 think, about trying to get together with GrayStar to see if 

we -ould rqtee to some sort of settlement and I thi.nk the 

19 Sta-tff posii ion is the 3•ame now asF it was then 

20 There are certain legal issues that need to be 

21 decided and the Staff position has not changed on that.  

22 JUDGE YOUNG: Okay, then let me ask you this, and 

23 clarify for you, the types of questions that I would likely 

24 have would be all technical kinds of questions, really, 

25 relating, apart from possibly on the justifiability, but 
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1 really mostly on some of the technical questions relating to 

the design and testing and filling process and so forth.  

3 I could very well go ahead and issue an order 

4 solely on the legal issue of the applicability of 36.21 and 

5 to the degree that GrayStar I thought that you have any 

6 further arguments to make on that, you know, I would be open 

to allowing yotu a very short deadline, which is I think all 

t you asked for to prov-ide anything further in writing on that 

9 before I issue such an order, if that would get us moving 

10 along, but in terms of the further proceedings and the 

1I questions, those would be on the technical issues, so Mr.  

12 Pull, do you have any requests on behalf of the Staff with 

.3 regard to my issujing an order on t a' applicability of 36 and 

14 36.21 at this point as opposer -l later? 

15 MR. HULL: I think what is envisioned in this 

16 whole Subpart L procedure that has been set up is to try to 

17 expedite these cases and reach a decision, and it is within 

18 your discr,'tii-,, Your Honor, as to how much information you 

feel you n. in order to have an adequate record on which 

20 to make a decision.  

21 I don't know quite where you are going with this, 

22 what seems to be a piecemeal approach. I guess the Staff 

23 would prefer to have a decision on all of the issues that 

24 are pending and take it from there.  

25 Obviously if either GrayStar or the Staff were not 
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1 happy then they would have the right to petition the 

2 Commission for review.  

3 JUDGE YOUNG: Hold on just a second. I have a 

4 question about hovw we can continue.  

5 [Pause.] 

6 [TELEPHONE OPERATOR: "Your conference time is 

7 over.,,] 

8 [ Pause.] 

9 JUDGE YOUNG: Okay. Let's go back on the record.  

10 Are you there, Mr. Hull and Hickey? 

11 MR. HULL: Yes.  

_2 JUDGE YOUNG: Mr. Lashway and Tlhomp;on? 

13 MR. THOMPSON: Yes, Your Honor 

:_4 JUDGE YOUNG: And Ms. Riley? 

15 THE REPORTER: Yes, ma'am.  

16 JUDGE YOUNG: I was talkinq with Mr. Hull about 

17 the Staff's position or preference on whether to go ahead 

anu issue *n order on the legal issue of the applicability 

19 of '•rt 36 and specifically 36.21, and ?6 21(r)0(1) through 

20 (3) n T think (5) perhaps.  

21 I had thought and the initial thing that you said, 

22 which is that we need a legal resolution, a resolution on a 

23 legal issue, that is sort of what you were asking me to do, 

24 but then I think you were saying no, that's not what you 

25 wanted me to do and then the other alternative would be to 
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1 hold off on a ruling on that legal issue until I ruled on 

2 the whole case, issued an order resolving the whole case, 

3 and I was just about to tell you, just to summarize again 

4 for you my inclin,:.t-ions at this point would be -- you know 

5 what they are on the legal issue of the applicability of 

6 Part 36 and so forth.  

7 On the justification issue I am •t~iI -- sort of 

8 ha,- that under consideration.  

9 On the factual issues relating to testing and 

10 filling processes and so forth, as I said before, I do find 

ii that at this point the Staff's concerrp about not doing 

12 further tests and not having done the Lesting on the filling 

13 procedure yet ac fai-cly persuasive to r, which was one of 

14 the reasons w%-y I .... encouragirn the parties to engage in 

15 further interactionF, because I frankly don't feel that we 

16 are at a point where resolution of those issues would be 

17 most efficient at this point, but if neither party is 

18 wi)ling to engage in those furthL-. proceedings or either 

19 party is willing if one of the paý ties is not willing to 

2 C engage in those further interactions and if both of you want 

21 a decision at this point, those are my inclinations at this 

22 point.  

23 Mr. Hull, did you want to add anything in terms of 

24 what to do at this point -- and -- I'm sorry, let me go back 

25 for a second.  
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1 I gues3 •ncorporated within what I said earlier I 

2 might have some further questions on some of the factual 

3 technical issues but apart from that, Mr. Hull, go ahead.  

4 MR. HULL: Okay, thank you, Your Honoi.  

5 I think under the Subpart L regulations the ball 

6 is in your court, so to speak, at this point in terms of 

7 \what additional information, if any, you think is necessary 

8 For you to reach a decision.  

9 i-f you don't feel you hAve the necessary 

10 information at this point, the next step would be for you to 

11 submit writtei questions to the parties asking for any 

12 additional information.  

13 JTUT)GE OUNG: Mr. Hui, I actually do understaLd 

14 that.  

15 My question to you was whether you would like to 

16 have an order at this point resolving solely the legal issue 

'7 before we move onto that process.  

i8 MR. HULL: I hat,. to treao on your discretion, 

19 Vour Honor.  

20 Obviooisiy riLy preference wcuid be foi. you to issue 

21 a legal ruling which would dispose of this case and then let 

22 the parties Lake it to the Commission if they feel they need 

23 to.  

24 JUDGE YOUNG: So in other words you are asking me 

25 to hold off on ruling on the applicability issue until I 
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j rule on the whole case? 

2 MR. HULL: I think that's what is envisioned in 

3 the Subpart L rules, that there be an initial decision by 

4 the presiding officer which encompasses all the necessary 

5 issues rather than a bifurcated approach of trying to split 

6 up a ruling on legal issues versus a ruling on technical 

7 issues.  

8 JUDGE YOUNG: Okay. I am nut ',Ire that it 

9 precludes doing that kind of an order but I understand your 

10 position.  

11 Did you want to say anything else further before I 

I? ask Mr. Lashway and Mr. Thompson to speak to this? 

13 MR. HULL: No, I don't ha're anything further.  

14 JUDGE YOUNG: Okay. Mr Týashway and Mr. Thompson, 

15 do you have any preference or anytý;Jng that you would like 

16 to say in terms of the further proceedings and specifically 

17 do you wish to provide anything in writing after our 

18 discussion today ,bcA!t the applicability of Part ' aii, so 

19 forth? 

20 MR. THOMPSON: This is Tony Thompson, Your Honor.  

21 We are perfectly comfortable with your bifurcating 

22 the proceedings. We have indicated from our first telephone 

23 conference that we are willing to sit down with the Staff to 

24 try to resolve issues, if that would make some sense when 

25 the issues are narrowed, and we continue to be in that mode.  
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i We would like to address in a brief timeframe, in 

2 a brief number of pages the 36.21 issue before you make a 

3 ruling, and we don't believe that Subpart L proceedings -

4 there's plenty of flexibility and yol can bifurcate it if 

5 that makes sense.  

6 We are perfectly happy to address your questions 

7 and other questions on the issues *fr testing.  

8 We have passed every test we have taken so far, 

9 and representations to the contrary are inaccurate.  

10 We recognize there is work to be done on the 

11 filling procedure. oe agree with that. We ',oiild certainly 

12 be willinq to discuss. that with the Staff, 

We want to remind Your Honor that the NQA-J 

procedure is such that we can't -

15 JUDGE YOUNG: Excuse me. What is the NQA-I 

16 procedure? 

17 MR. THOMPSON: In our brief we have committed to 

18 NQA-l, and what is it? - 70.71, David? 

19 MR. LASHWAY: I believe s(.  

20 MR. THOMPSON: It is a performance commitment that 

21 we will meet certain standards so when we say that this 

22 sealed source will not contain more chan 1 percent moisture 

23 we can't -- we would be violating the registration if we 

24 come out with it and there are stringent penalties.  

25 If you look, there's an attachment to our most 
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1 recent brief, you can see the NRC approval of our commitment 

2 to abide by this, which is -- it's sort of an ISO kind of 

3 performance requirement, standards, and we have committed to 

4 them, and so we can't -- if a filling procedure doesn't work 

5 the way we say, we can't -- the registration won't be valid 

6 because we have committed to the NQA-I, and we are perfectly 

willing to sit down with the Staff and discuss the filling 

>)roceduie more.  

j We recognize that we are going to have to try to 

10 do it at some point but again, as you pointed out earlier, I 

11 think, and correctly, that if the Staff is going to take a 

12 'ition now, after all this time, that cesium -- by 

13 detinition cesium chloride - is dispersable and that 

14 practical doesn't have any ceaning, then why would we want 

15 to waste our money and our time? 

i.r, Dave, do you have anything else to add'? 

17 MR. LASHWAY: No. Just to reiterate, I think it 

is important, Your Honor, that with respecL to your testing 

Sconcerns that as Mr. Thompson pointed out, the GS-42 passed 

every test, contrary to the Staff's most recent assertion 

21 that the inner source capsule leaked.  

22 That is incorrect. That did not leak. Some 

23 preliminary outer source capsules leaked but no inner source 

24 capsules ever leaked and then in the final design of the 

25 GS-42 there were no leaks.  
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jrayStar went ahead anu dil helium testing, which 

2 again in cooperation with the Staff, which is not required 

3 by the regulations, and passed those tests. It passed 

vibration tests. It passed stress tests and it even passed 

5 corrosion tests, which the Staff now admits are not 

6 relevant, so with respect to the testing requirements of 

7 36.21 ana the industry standards, the GS-42 sealed source.  

q passed all of those tests.  

9 If there are additional justifications beyond the 

10 testing requirements that the Staff in cooperation with 

11 GrayStar developed protocols for and the GS-42 subsequently 

12 satisfied, we are not aware of what they are, and so if you 

13 have concerns Tbout, factual concerns about the act :al 

14 testing, we are just not certain what those concerns relate 

15 to because we in fact passed the tests.  

16 However, we recognize, as Mr. Thompson pointed 

17 out, that if you have questions about the filling procedure 

1- P in the hot cell, that canr, L be worked -ni i! this point 

1 • because you , &i't fill the cesium sources with tt'c- actual 

hot cesium out- ie of a hot celi and GrayStai wru-ld be 

21 required to get a license to do that prior to filling those 

22 cesium sources samples for testing purposes, and that has 

23 just not been the case under NRC's procedures for any sealed 

24 sources to date.  

25 That is why they committed to do the NQA-1 program 
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1 anu they are criminally liable if they are wrong and they 

2 put products on the market that don't meet those standards 

3 in the NQA-l.  

JUDGE YOUNG: Okay. Let me just see if I can 

5 clear up a couple things real quickly.  

6 1 just turned back to the Staff's response brief 

and Mr. Hi , you sad that the two, the three main concerns 

8 that the Staff has with the cesium chloride pattern, which 

9 relate<] to the justification issue and then the leak test 

10 failures in the vibration tests, so maybe I was wrong in 

1I stating that the Staff sDtill has issues relating to the 

12 tilling procedure.  

13 1 thought that you had saiid that at one point but 

14 perhaps th•t is no longer an issuc Lor the Staff and ihe:-j 

15 with regard to -- maybe I should get the answer to that 

16 before I go on. Is that right? 

17 MR. HULL: Well, the fill Lig process, Your Honor, 

,8 he problem there relates t- a problem of internal 

' Ac rrosion, a possibility of ±nternal corrosion of the source 

20 capsule, as ,pposed to the issue of external corrosion, 

21 .nich would only be present if it is a wet source storage 

22 situation.  

23 I think the Staff still does have some concerns 

24 about the potential of internal corrosion and that would b e 

25 covered under 10 CFR 32.210. As the Staff pointed out, it 
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± did make a citaticn erroi- in its denial letter in r•iting 

2 36.21(a) (4) on that issue.  

3 JUDGE YOUNG: Okay, so the fill issue would be 

4 with iegard to internal corrosion and assuming by that that 

5 Staff's position would be that there would need to be 

6 further testing of the filling procedure using the 

Snon-radi-oactive cesium, correct? 

8 MR. HULL: Hold on, 

9 [Discussion off the record.] 

10 MR. HULL: Your Honor, you asked about the 

11 -radioactive cesium issue? 

12 'UDGE YOUNG: Right, for the fillirg tests 

13 MR. HULL,: Yes, the Staff s' ill have a conceri 

14 about that, and it is linked to the diipersabiiity issue.  

15 JUDGE YOUNG: Okay, and then the leak test 

16 failures, to respond to Mr, Lashway about what my concerns 

17 were, I guess I am a little confused at 'rjis point because I 

18 !b•ought there wasn't any dispute, that- ýn an early test 

1 ý, t ere was oe failure of an internal, the inter,,' seal or 

20 the capsule, and then on the vibidtion test as T recall the 

21 Staff's concern was that it had not been done on the third 

22 axis, and as I understand it, the dispute between the 

23 parties is whether the test needs to be done on two axes or 

24 three axes, and what I am envisioning is that or that 

25 GrayStar is viewing this as an oblong or oval shape and that 
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± the Staff is saying that it may be oval in one dimension but 

2 it is flat on two sides, therefore it needs the three axes 

3 tested.  

4 So let me just ask Mr. Hull again and the Staff, 

5 am I correct in understanding -- I mean what I just said in 

6 understanding the issues relating to the leak test failures 

and the v~lbration tests? 

MR. HULL: Yes, I think your description of the 

9 vibration test issue is correct, and I think there is still 

10 a disagreement between the parties as to the results of the 

Ll leak tests that Mr. Lashway just mentioned.  

1ý JUDGE YOUNG: The Staff's position would be that 

13 )t -- I mean it ic correct that one oJ the internal capsules 

14 ad a leak iest failure early on and ihere would nee-d to be 

15 some modification to address that? 

16 Okay. Mr. Lashway, I think that answers your 

question about what the concerns about those were, and the 

18 reas(on1 I am going into all tnis is because .1 gues. I can go 

"7, ahead and make a ruli,-q on al1 this after I jet your -- I am 

20 inclined to allow you a week or so as yau asked, to provide 

21 a short document on the applicability issue and then if I 

22 have any further questions I can go ahead and ask those in 

23 writing and then proceed from there to decide to grant your 

24 request for further proceedings and extent and then I'll 

25 issue an order on all these issues.  
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1 .uL_ me just ask yuu, is GrayStar -- do you have an 

2 interest in assuming the Staff is correct on the failure on 

3 the inner capsule on doing anything further with regard to 

4 that and doing anything further with regard to the vibration 

5 tests before you want a final ruling on this from me? 

6 MR. THOMPSON: Well, I would -- I guess I don't -

7 1 in my understanding from our client is that the 

8 vibration testing was approved by the NRC Staff as 

9 conducted, that Mr. Jankovich was aware of it and that he 

10 agreed that that was an appropriate way to test it, that 

11 tested it in the fashion that was most likely to put the 

12 most stress on the thing, on the capsule, and I don't 

13 know - Bill Schnelling, Are we still clear that there was 

14 no 3-ak in et( internal. capsulation? 

15ý MR. SCHNELLING: Yes.  

16 MR. THOMPSON: So I mean we car provide some 

17 additional infortation on those and to the record and again 

18 we are, as I said, we are always willing to talk with the 

19 Staff about resolving these concerns but it doesn't sound 

20 like they are much interested in doing that.  

21 1 don't know. Dave, do you have anything else to 

22 add? 

23 MR. LASHWAY: Yes. With respect to the leaking 

24 inter-encapsulation, Your Honor, we point out in our brief 

25 that the inner seal plug of the inner sealed source was 
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1 tested and a helium test was conducted on that, I holieve, 

2 and correct me if I am wrong, Bill, but it was an inner 

3 sealed source, sealed plug that was tested with respect to 

4 the end cap test. It was not the entire encapsulation that 

5 leaked.  

6 MR. HULL: And Your Honor, this just brings -- let 

' e just say one more thing. This is Tony Thompson.  

8 MR. LASHWAY: That -was a preliminary design, 

9 again.  

10 MR. THOMPSON: That obviously I don't think NRC is 

11 taking the position that if something didn't work the first 

2 time and you made it work thereafter that- the fact that you 

L3 failed the first time is it, it's over, there's no point in 

!4 .ng farther. That would be arbitrary in the extreme.  

15 But I believe that it would be very useful for you 

16 and Judge Murphy to see the capsule -- the Staff has 

samples -- to see how the plugs fit and what happens when 

3 the get Ltorqued off and whali this thing look, like 

9 hec, ise -- and that is one of the reasons we wanted to bring 

20 some of these things to you so that you could actually see 

21 them, because when I heard okay, we are going to torque this 

22 seal off, you know, I couldn't envision the way the seal 

23 fits into the capsule and what happens when you torque it 

24 off.  

25 I think it is important for the Court to see these 
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things and the Staff ]as them, so it isn't something that 

2 they haven't seen either.  

SJUDGE YOUNG: Why don't we make a record on that, 

4 I am wondering 

5 MR. THOMPSON: I suppose we could -- it's like a 

6 piece of physical evidence.  

. JUDGE YOUNG: Okay. Mr. Hull, anything furthel 

8 from you? 

9 MR. HULL: Yes, two points, Your Hort, o.  

10 I wanted to reinforce what I stated upfront about 

i the Staff's objections to allowing GrayStar to make another 

12 response hrief to the Staff's October 30 Filing.  

13 I just don't see any logirca end to the filings if 

14 you allow such a filing because obvi '•sly there's going to 

15 be new arguments in that filing that the Staff will want to 

16 respond to and then GrayStar will want to respond to Staff's 

17 filing, r!t cetera, et cetera.  

18 MR. THOMPSON: We have done gin- ltaneol'i filings 

19 so far'. Why \, Th1I we change it? 

20 JUD '7, (0(jNG: Okay. One of the reasons for this 

21 discussion today which is helpful to me and I hope it's been 

22 helpful to you, was to try to sort some of that process by 

23 getting out on the table the positions of the various 

24 parties.  

25 I am inclined to allow GrayStar a short period of 
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2 time to file a short response siince I tirnk Mr. Hull, Your 

2 position all along has been that your main -- if you file a 

3 brief -- would be a response brief because it was your 

4 position that GrayStar had not yet addressed the issues in 

5 the Staff's denial, so I am inclined to allow that and I 

6 think all you are asking to do is the 36 applicability or 

7 was there anything further, Mr. Lashklay, Mr. Thompson, thaL 

S'oi. wanted to address in that part of your further filing? 

9 MR. THOMPSON: Just based on your tying 32.210 in, 

10 we would make the point again I think that we made here 

11 today about the standards to be applied to justification.  

12 JUDGE YOUN'¢ Okay. Could you get that in withuir 

13 i week? 

1.4 MR, THOMPSON: Yes.  

15 JUDGE YOUNG: Okay. Mr. Hull, I appreciate your 

16 concern about an interminable going back and forth but I 

17 thJ>k on this I wil- allow GrayStar one week from today and 

18 if you want to respond to that, then you can irespond - week 

19 after that.  

20 Meanwhile, especially after I get the transcript 

21 back on this, I will enl er an order as soon as possible, 

22 possibly ruling on the applicability issue once I have both 

23 of your briefs on that, and also submitting further written 

24 questions to the degree I have any, and ruling on that 

25 later, at the same time on GrayStar's request for further 
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1 proceedings in the nature of a hearing wirere the GrayStar 

2 model could be demonstrated.  

3 MR. HULL: This is John Hull for the Staff.  

4 I guess I would request, the Staff would request 

5 some sort of -- I mean assuming the Staff does feel the need 

6 to file a response in two weeks from now -o the reply that 

7 GrayStar will be filing in one week, is there going to be 

8 any sort ot standard as to, you know, whether or not 

9 GrayStar will then be allowed to seek to reply to the 

10 Staff's filing that is going to be filed in two weeks.  

11 JUDGE YOUNG: I don't think so. I thinl' -he 

2 issues are pret1y much laid out at this point.  

L3 The only reason that I would allow GrayStar to 

A then file ýoi'ld b, if yogi raised a qew issue that -n-, not 

15 have been raised betore, and I think you are right that we 

16 do need to bring the argument on these issues and the legal 

17 issues to a close and at the same tirre as you all are doing 

hi-at I wi~i be formu'ating any further questions 1. have *<j 

19 -ne factuai isses and then that will qet- us in a posture to 

20 either hold a further short: hearing or -o move without that 

21 to a final ruling.  

22 In the interim I of course encourage you as a 

23 separate matter to talk with each other and try to resolve 

24 some of these testing issues and if possible the 

25 justification for cesium chloride and if you can talk 

ANN RILEY & ASSOCIATES, LTD.  
Court Reporters 

1025 Connecticut Avenue, NW, Suite 1014 
Washington, D.C. 20036 

(202) 842-0034



151.  

1 inLoually or authorize your clients to talk informally with 

2 each other, in other words the Staff directly with some of 

3 the GrayStar folks, then that's fine. That is up to you

4 MR. HULL: The other point I had, Your Honor, i, 

5 just in response to something Mr. Thompson said just 

6 recently about the need for you to see various models of the 

7 Model 1 irradiato: and s-t0jc, you had requested GrayStar, you 

8 had allowed GrayStar back in the September 7th telecon we 

9 had, you had stated that -- this is page 80 of the 

10 transcript -- "Mr. Thompson, Lashway, Holloway, if you can 

11 get a more clear picture and include it with your written 

1 nr"rsentation, that would be grect.u 

"Mr. ThoiTlpson respondeci, "We will certainly do 

14 that. We want _o assure that it is as -lear as it can bL

15 for you to review it." 

16 Now the Staff would have no objection if GrayStar 

17 wants to submit some photographs to yoli ahich might be 

18 cleareýr than in the documenics that the Staff has mide pari.  

19ý of tbc hearing file, but the Staff does not see the need at 

20 this point for you to allow actually -- having GrayStar 

21 actually bring in things for you to look at, again as I 

'12 think I have stated earlier today, you first need to 

23 determine that you do not have an adequate record for 

24 decision, and I believe the regulation is 2.12(35) (a).  

25 You would need to make that determination before 
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1 allo)wing GrayStar to .,xake any sort ot an oral presentation 

2 to you.  

3 JUDGE YOUNG: Okay. I think /,'j have suggested a 

4i good idea and actually GrayStar or Mr. Lashway and Mr.  

5 Thompson, would you with your filing a week for today 

6 include the better photographs, both of the irradiator 

7 itself and to whatever degree possible pictures of the 

8 capsules themselves.  

9 I think that is a good idea because I had asked 

10 for those before, so -

11 MR. THOMPSON: Let me ask one question, Your 

12 Honor. We also have a videotape that is an animated version 

13 of how it works and so forth and so on and the Staff has 

14 access r-c tiLat.  

15 JUDGE YOUNG: I don't have any problem with your 

16 submitting that along with it as well and if it is the same 

17 one the Staff has, then I assume Mr. Hull would not require 

18 getting -inother one? 

19 MR. HULL: Your Honor, I haven't seen ,hi&

20 particular videotape. I am assuming that somebody at the 

21 Staff has it, based on Mr. Thompson's representation, but I 

22 would view that as a videotape would have, obviously 

23 somebody would be saying something on the videotape and that 

24 would be an oral presentation, and there may be statements 

25 made in there that the Staff would feel the need to respond 
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I to so I would strenuousily object to their submitting to you 

2 a videotape at this point.  

3 JUDGE YOUNG: Well, I am sure you are not saying 

4 that you don't want me to understand as much as possible 

5 about this in the easiest possible way, so let me suggest 

6 this. Why don't you, Mr. Thompson, Mr. Lashway, get the 

7 videotape to Mir. Hull tr(day and then send time v-ideotape to 

*'.e. Mr. Hill can submit objections to my viewing the 

9 videotape with his response to your filing next week and I 

10 will consider those objections before I consider looking at 

11 the videotape.  

L2 MR THOMPSON: That's fine, 'rour Honor. This is 

13 i i y Thompson 

14 JUDGE ýOJNG: Okay. I will try to get an o)rder 

L5 out in the next day or so.  

16 Just setting these deadlines. To repeat, one week 

17 from today GrayStar will file a single reply not to exceed 

18S 10 pages with respect to Lhe 36, the applicability -I- Part

3(. et cetera. You will inc',ude with that to me a copy of 

10 the videotape. Meanwhile you will go ahead and get that 

21 videotape to Mr. Hull unless he already has it through the 

22 Staff within the next day, and then Mr. Hull, you can reply 

23 to GrayStar's written filing two weeks from today and 

24 include with that any objections with regard to the 

25 videotape and whether or to what extent I should view that.  
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1 MR. LASHWAY: Youw Honor, just to clarify -- tnis 

2 is Mr. Lashway. With respect to the applicability of Part 

3 36, et cetera, are we to address the justification issue, 

4 the legal issue tied in with the justification questions 

5 that you posed today, or is that for another day? 

6 JUDGE YOUNG: You can go ahead and include 

7 • hatev ,- you want on that is well , 

8 I am not going Lo limit you, as a matter of fact, 

9 on -- let's get everything out as soon as possible and then 

10 during this same time period I will be considering what 

11 further questions I have on the facts.  

12 Also, obviously, let's go ahead and do these L 

i3 e-mail and if you can -- you cal g;- ahead and mrnaý me t.•e 

1i videotape or ha- someofie deliver it. I guess it's okay to 

15 send videotapes through the mail, but do get that, make sure 

16 Mr. Hull has a copy right away so he can go ahead and look 

17 at that and start formulating whatever issues he has with 

A8 i •gard i that.  

MR. HULL: Exctue 1c, [our Honor, aboiur the 

20 videotape, I am advised by the Staff that we could not 

21 quickly get our hands on it, and there's no telling if it is 

22 the very same videotape that Mr. Thompson is referencing, so 

23 I will need to see that videotape as soon as possible.  

24 JUDGE YOUNG: Okay. Mr. Thompson, Mr. Lashway, 

25 could you get that to him by tomorrow? 
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1 lP,. LASHWAY: Yes, Judge. I have two copies that 

2 I will put in overnight mail or for hand delivery this 

3 afternoon, one to Mr. Hull and one to yourself.  

4 JUDGE YOUNG: Okay, well, I don't need it right 

5 away because I am not going to look at it till I consider 

6 Mr. Hull's objections, but -- all right, then.  

7 rhis has taken a little while but I think we have 

8 made some progress and i:. the meanwhile again, I know it may 

9 not get anywhere but in the meanwhile while all this is 

10 going on, to whatever degree you all want to talk to each 

.! other and try to work out some of these factual testing 

12 issues, I think that would be a good idea.  

11 That would conclude this v)oceeding and 

.)nference.  

15 MR. HULL: Thank you, Your Honor.  

16 JUDGE YOUNG: Thank you.  

17 MR. THOMPSON: Thank you, Your Honoc 

LP MR. LASHWAY: Thank you, Your Honor.  

19 JUDGE YOUNG: Thank you and Ms. Riley 

20 THE REPORTER: Yes, ma'am.  

21 JUDGE YOUNG: Okay, bye.  

22 [Whereupon, at 12:45 p.m., the teleconference was 

23 concluded.] 

24 

25 
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