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DRAFT

Generic Issue Associated With Maine Yankee's Security Exemption
Request

Background

Maine Yankee has requested an exemption for their its Dry Cask ISFSI to
substitute 10CFR73.51 specific license security requirements for the general
license security requirements of 10CFR73.55.

NRR Security Branch review is essentially complete and has resulted in no
technical disagreements with the exemption request. In fact, this approach
reflects the Security Branch's preferred security approach for ISFSIs. Maine
Yankee would retain the existing 73.55 security plan for the spent fuel pool island
until after all fuel is transferred to the ISFSI.

Problem

Both OGC and the Security Branch have raised issues associated with the
process for NRC approval for licensees to take such an approach. These issues
are generic in nature and threaten, in part, to effectively eliminate the use of
exemptions by the nuclear industry.

Issues
1. Exemptions may no longer be Iallowed - 0GC

OGC appears to be taking the posntlon that exemptions are not appropriate
approval vehicles because they do not allow for public participation. We
understand that OGC is preparing a white paper for the Commission to that
effect.

Of course, exemptions are the only vehicle licensees have to obtain approval for
operating in a manner not allowed by regulations. Seemingly illogically, OGC is
suggesting that Maine Yankee should resubmit its application as a license
amendment. Maine Yankee maintains that even if the staff were to approve the
same request as a license amendment, the license amendment regulations do
not allow the staff to approve licensee operation contrary to regulation.

2. ISFSI security plan changes cannot be implemented under 10CFR50. 54(p) -
OGC and Security Branch

Both OGC and Security Branch appear to be taking the position that once the
requested changes are approved (whether through exemption or license
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amendment approval), Maine Yankee may not implement the changes through a
Security Plan revision under 10CFR50.54(p). Rather, the staff position is that
NRC must provide prior review and approval of the Security Plan changes. Said
another way, the staff position is that a licensee may not make a finding under
10CFR50.54(p) that the changes do not lessen program effectiveness, contrary
to their position in Generic Letter 95-08.

Summary

In both cases, the staff appears to be assuming the role of the Commissioners by
taking positions that effectively circumvent rulemakings.

With respect to exemptions (and perhaps, licensees evaluations under
10CFR50.54(p)), there are clear generic implications for all operating and
decommissioning facilities.

All licensees have multiple exemptions in place. There is no other regulatory
process that would allow a licensee to operate contrary to regulations. Not only
would the staff's apparent position negate the ability to obtain exemptions in the
future, it would cast doubt on all exemptions granted to date. As far as
decommissioning, inability to obtain exemptions would eliminate DECON as an
alternative and drive all decommissionings to SAFSTOR.

By effectively requiring prior staff review and approval of Security Plan changes,
the staff position will lead to constipation of an already constipated process.
Extending the staff logic to other provisions of 10CFR50.54 would eliminate
licensee implementation of changes to the emergency plan and quality
assurance program without prior staff review and approval. This is a direction
opposite to that the staff has been pursuing in quality assurance. ’



