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1. To consider modifying the Comxiasion's licensing regulstions |

and liconsing policy towsrd Cuba to reflsct consistency wvith the recent
export restrictidhs nnnounced by the Ue Co Dapartment of Commerce with

rospect to commodities under that agency's licensing jurisedictiom.

SUMMARY

2. On Cotoder 19, 1960, the U, .. Departsent of Commerce announced
changes in its licensing regulations and 1icenning policy towsrd Cuba which
nad the effect of ombargoing a1l exports to Cubam except foodatuﬁfra. wadicinals,
charmaceutical preparations, surgical, hoopital, medicnl nnd dental supplies
nnd other related equi ment. The A7C staflf hns been informsd that this
action was tnien By the secretary of Commerce in consultation vith the Under
secretary of tate and with the Tresidont.

3, Inaswuch as the \tomls Inergy Commisaion has export licensing
Jurisdiction with respect to dbyproduct :nd source mntorials, it is npproprinte
that the Commiasion considor modifying its regulntions and export licensing
policias townrd Cuba to take into necount the announced policy of the l. 5.
Govornment toward Cuba. ‘The Dapartment of Gtate has informed the Comsission
staff thut such action by the Commiussion would be in the national interest.

Correspondence with the Department of Ltate on this matter is anttached ns
Lppondices A=) thru =5,
The following are pertinent excerpts from the memoranda rccoin>fron
W

the Departzent of tate: m
7- ‘ *
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a. "In announcing the embargo, the Department of State explained

that the step was reluctantly taken by the United States *in order
to carry out the responaibility of this Government to defend the

legitinmate economic interests of the people of this country against

the discriminatory, aggressive and injurious economic policies of

the Castro regime.' We were careful to base the decision on trade
rathey than any other grounds so as to make it clear the decision

is within the sovereign competence of the United States Government."

b. '"Wo do not believe the existing Agreement for Cooperation deprives
the Commission of its statutory power to deny a license in a particular
case on approrriate grounds. In view of the Agreement, howevoer, any
export control action and snnouncement should parallel that taken in
connection with the Internmationsal Wheat Agreement, namely, a withdrawal
of the existing blanket license but careful consideration of any special
license applications in the light of the Agreement for Cooperation. A
more sweeping announcement, ... would create the serious risk of having
our action considered as i unilateral abrogation of the Agreement which
the Cubans in turn might seize upon to justify unilateral abrogation

of other United States = Cuban Agreements.

e "voo wo perceive no justification for liberalizing export control
procedures vis-a-vis Cuba at this time." («#ith specific reference to
source material exports.)

d. "As to how to apply any such controls to partiocular cases in the
light of the Agreement, it is difficult to lay down a general rule
covering all foreseeable cases. It would, however, be proper to

refuse to license shipments which, for example, would be put to uees

prohibited




CORMBRN

-3 -
by the \gresment or would not be retained under the jurisdiction of
Cuba, There may be other cases in which the Commisaion bolieves the
Atomie “morgy \et rajuires it to refuse a licenss. At this juncture,
howaver, the prudent course would seem to call for handling such casas
on an ad hoo bnois ns they arise and we mre prepared to confer with
you promptly about any such case that might arise,
4, Te Commission's existing repulntions (.ection 30.33 of 10 IR
30, "Licensing of Ryproduct Material”) provide that byproduct mmtorinl having
an ntomic numbor 3 through 33, inclusive, may be exported undsr gensral
licence to countries other than those listed as ubegroup "' (_oviet bloc)
countries in Jection 371.3 of the Department of Commerce's Comprehensive
“xport schedule, The recent Department of Commerce action did not claseify
Cuba as a Subgroup "' country; therefore, under existing -IC regulations,
parsons lawfully possessing byproduct saterial in the United States may ship
such material having ntomic numbers 3 to 83, inclusive, to Cuba.

5, Attached as Appendix "B is a proposed smendwent to 10 C'R 30 which
would 1imit the present gensral licenss to Cuba to byproduct material contained
in medicinnls and pharmnceutical prepsrations nnd in devices, applicators,
and appliancos designed for use in medien)l dingnosis or therapy. Under the
rroposed amndnont.any perason proposing to export othor byproduot mnterial
to Cuba will be required to apply for a specific AlC license, :n indicated
in the proposed public nnnouncement, attached ae ippendix ''C", the gencral
policy of the Commission would be to consider such arplicntions in the 1light
of the Agreemont for Cooparation between the United ltntes and Cuba. If the
proposcd use of the byproduct material 1s found to bo within the acope of the

agreement for Cooperstion the ajplication would be anpproved. Licenses would
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be refused in cases involving propossd shipmsnts whers the materinl would
be put to a use prohidited by the agreement or would not de retained under
the jurisdiction of Cuba, Cther applieations would be handled on o casze-by-
case basls in consultatiom with the Departaent of itate. In sccordance with
section 82 of the itomic Snergy Act of 1954, as amended, appliciticns will be
denied if the export of the materisl would be inimionl to the common defense
and cecurity.

(. The propossd revision of 10 C'R 40, "Lieenaing of source Material,
now before the Comission for agtion, would establish general licenmes
authorizing exports of up to thraee pounds of source matorial, sad unlimited
juantitios of thorium-containing incanlescent gas mantles, to countries other
than the soviet=iino blos. Considering the views expressed by the Departoont
of State, particularly in its December lb, 1960, memorandum (... we perceive
no justifiontion for liberalizing export control procedures vis-n-vin Cuba
at this time.'') 4t seems arpropriate to modify the recommendation set ocut
4n 43C=R 18/3 in the following respects:

a, section 40,90 should de amended by including Cuba among these
countries to which the general export licenses will not apply. (pnge 24
of A C-R 18/3).

b. The Federal Register liotice (Appendix "B, page 10, of i3C-R
18/3) should be amended to revise tho last sentenco of the sscond paragraph
to read as follows:

"he following amendments are the same as thoso incorparatod in the

notice of proposed rule mking, except that (1) .ection 40.42 has been

reviged to take into account long=period facility licenses which
incorporate in a single document licenses also for source material which

Cuba is included in the listv
may be uond as fuddior blonket material, and (2) EEIENRSINIDABXXBIHEX
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of countries to which the ganeral licenses to export, established

in Seetion 40.23, will not apply. The latter action is consistent with

that taken on Oatober 19, 1960, by the U. S. Department of Commerce

with respsct to exports to Cuba',

¢. The letter to the Chairman, JCAE, and the public announcement re-

garding the revised 10 CFR 40 should be similarly modified.

7. As indicated in Appendix "C" of this paper (proposed public
announcement), the oanai@orations governing the action to be taken on source
aaterial export license applications would be similar to those governing
byproduct material license applications in that exports of source material
for use in medical diagnosis or therapy or for use within the scops of the
Agreement for Cooperation will be approved. It is to be noted, however, that
the Agreement provides for rather widespread use of radioisotopes whereas,
with respeoct commercial exports of source material, the use must be in
connection with

"Design, construction, and operation of research reactors
and their use as research, development, and engineering tools
and in medical therapy."

or in connection with
"Health and safety problems related to the operation and

use of such reactors"
subject to "Applicable laws, regulations and license requirements of the
Government of the United States . . ."»

8. Since it ;- desirable to take prompt action on applications which
are submitted concerning proposed exports to Cuba, it ia recommended that
the Director, Division of Licensing and Regulation be authorized to act on
export license applications in accordance with the policy described in

.47
a~— 1y
paragraph>54 above, subject to aconcurrence by the Division of International

LOMEIDEMA|
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9. Inasmuch es the proposed amendment to 10 CFR 30 involves the foreign
affairas funoction of the United States, it is proposed that the Commission
find that general notice of proposed rule-making and public procedure there~
on are impracticable, unnecessary, and contrary to the public interest.
STATF_JUDGMENTS
10. The Division of International Affairas and the Office of the General
Counsel concur in the recommendation of this paper. The Office of Public

Information goncurs ia the proposed publie announcement.

RZCOMMENDATION

11l. The General Manager recommends that the Atomic Energy Commiassion:
a. Approve the amendment to 10 CFR 30 contained in Appendix

"B'', to become effective upon publication in the Federal

Register;
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Find that peneral notice of propossd ruls-making and public
procedure thereon are unnccessnry and would be contrary to the
public interest;

Approve the issuince of the pudlic announcemeont attached no
Appendix "C"y

~uthorize the Director, Division of .icensing and tegulatiom,
with the concurrsnce of the Division of Internntiomal :f{fairs, to
take action on export license aypliecations, covering nropoced
shipments of source nand byproduct material t97Cuba. in accordance
with the poliey described inm paragraphs 5[1;;04;

loteg that the Joint Committee will bs informed by letter, n draft

of which is attached as Ajpendix 'D'; and

f. lHote that approval of the recommondntions in /. 2C=R 18/3, entitled
Reviaion of 10 CTR 4O, "lLicensing of Jource Materinl', should teke
account of the modificnt.ons listed in parapgraph 0, above.

ENCLOSURGS

ippandix ‘iel" ==~ jtate Department memo dtd 1l-16=00
Appendix 'A=2! ==w DI\ memo to tate Department dtd 11=30=00
Appondix i=3' e=e tnte Dept memo dtd 12=S«60

Appandix "iel! e DIV memo to Siate Dept dtd 12-9+00
appendix "i=5" === Stato Dept meno dtd 12=14=00

appondix B wes roposed Amendment to 10 IR X0

appendix '"C"  «=e I'roposed iublic ‘nnouncenant

Appendix ") ==

Draft letter to JC4B

SONFBENAL



APPENDIX "B"

NOTICE OF RULE-MAKINE

Title 10 - Atomic Energy

Chapter 1 - Atomic Energy Commission

Part 30 - Licensing of Byproduct Material

This amendment to Title 10 CFR, Part 30, is published for the purpose
of bringing the Commission's regulations for the export of byproduct mate-
rial into consonance with the recent changes in the export regulations of
the U. S. Department of Commerce with respect to exports to Cuba.

Inasmich as this amendment involves the foreign affairs functions of
the United States, the Commission has found that general notice of proposed
rule-making and public procedure thereon are impracticable, unnecessary,
and contrary to the public interest.

Effective upon publication in the Federal Reglster, Title 10, Chapter 1,
Part 30, Code of Federal Regulations, "Licensing of Byproduct Materisl"”, is
hereby amended in the following respects:

1. Paragraph (b) of Section 30.33 is amended to read:

| Any licensee may export byproduct material covered by his license
to any foreign country except Cuba or countries or areas now or
hereafter listed as Subgroup A countries or destinations in § 371.3
of the Comprehensive Export Schedule of the United States Department
of Commerce (15 CFR 371.3): Provided, That the authority conferred
by this paragraph shall apply only to byproduct material having an
atomic mmber from 3 to 83, inclusive.

2. Paragraph (c) of Section 30.33 is deleted and the following new para-

graphs (c) and (d) are added:



(c)

(d)

Any licensee may export byproduct material covered by his
license to Cuba to the extent that the byproduct material

is contained in medicinals or pharmaceutical preparationa or
in devices, applicators, or appliances designed for use in
medical diasgnosis or therapy: Provided, That the authority
conferred by this paragraph shall apply only to byproduct
material having an atomic number from 3 to 83, inclusive.
The Commission may upon application by an interested person
jssue a license authorizing (1) the export of byproduct
material to a country or area listed as a Subgroupjtountry
or destination in §37l.3 of the Comprehensive Export Schedule
of the United States Department of Commerce (15 CFR 371.3),
or (2) the export of byproduct material not having an atomic
number from 3 to 83, inclusive, or (3) the export to Cuba of
byproduct material other than the byproduct material which

may be exported under the general license established in

Section 30.33(c), above: FProvided, That the Commission will

not issue a license authorizing such export if, in the opinion

of the Commimssion, the proposed expori would be inimical to
the common defense and security.

FOit fRE ATOMIC ENERCY COMMISSION

Secretary




APPENDIX "C"

DRAFT PUBLIC ANNOUNCLMENT

AEC ANNOUNCES REVISED EXPORT LICENSING

POLICY TOWArD CUBA

1, iffective immediately, the Atomic rtnergy Commission is restricting
axports to Cuba of radioisotopes and uranium and thorium source materials to
medical and other uses within the scope of the atomic energy Agreement for
Cooperation between the United States and Cuba.

2, The Commission's action is consistent with the action taken recently
by the U. S. Department of Commerce with respect to exports to Cuba.

3. Heretofore, any radiolsotope subject to AiC control and having an
atomic number 3 to 83, inclusive, could be exported from the United States
to Cuba under a general authorization in the Commission's regulations. In
an amendment to its regulations 10 CFR Part 30 the Commission has now limited
this authorization to radioisotopes contained in medicinals, pharmaceutical
preparations, or in devices, applicators, or appliances designed for use in
medical diagnosis or therapy. Persons proposing to export other radioisotopesn
to Cuba are now required to apply for specific licenses. The general poliey
of the Commission will be to consider such applications in th§ light of the
Agreement for Cooperation betwsen the United States and Cuba with respect to
atomj.c energy matters. If the proposed use of the radioisotopes is found by
the Commigsion to be within the scope of the Agresment for Cooperation, the
application will be approved. Such uses include applications in physical and
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biological research, medical therapy, agrisculture and industry.

L. Applications will be disapproved in cases involving proposed ship-
ments if the proposed use 1s prohibited by the agreement or if the material
will not be retained under the jurisdiction of Cubae Other applications
will be handled on a oase-by-case basis in consultation with the Department
of State. In accordance with Sestion 82 of the Atomlo Energy Act of 195k,
cﬁ amended, an application will be denied if the export of the material
would be inimical to the common defense and sscurity.

5. No change in the Commission's source material regulations -- 10 Cik
Part L0, Licensing of Source Material == is involved since those regulations
do not currently includa any general export licenses. However, the policy of
the Commission in taking action on export license sapplications for shipments
to Cuba of ursnium or thorium has been modified. Heretofors, and even prior
to the existence of the .greement for Cooperation between the United States
and Cuba, exports to Cuba of materials containing uranium and thorium have
been licensed for various non-nuclear uses. Under the revised licensing
policy source material export license applications will be acproved if the
proposed use is for medical diagnosis or therapy or if the use is found by
the Commission to be within the scope of the Agreement for Cooperation. As
in the case of radioisotopes, licenses will be refused in cases where the
material would be put to a use prohibited by the agreemsnt or would not be
retained undes the jurisdiction of Cubae. The Department of State will be
consulted with respeet to other cases. Applications will be denied if it 1is

determined that the export would be contrary to the national interest.

——
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6. Radioisotopes are controlled by the Commission through its regula-

tion 10 CFR Part 30, "licensing of Byproduct Material®, Byproduct Meterial"
is defined in the Atomic Energy Act and in the Commliesion's regulations as
any radioactive material yielded in or made radiocactive by exposure to the
radistion incident to the process of producing or utilizing special nuclear I
(fissionable) material. In general, byproduct materials are radioisotopes
produced in nuclear reactors. The U. S. Department of Commerce controls the
export of cyclotron-produced and naturally ocrurring radioactive isotopes.
7. Uranium and thorium are controlled by the Commission under 10 CFR
Part LO, "Control of Source Material”. Source material is defined in the
regulations as any material containing one-twentieth of one percent ({.05%)
or more of uranium, thoriwn or any combination thereof. Certain compounds
of uranium and thorium used as analytical reagents in blood analyses and
other medical applications.
8. Pertinent proviaione of the Agresment for Cooperation, relating to

commercial exports to Cuba of source materials, include, under Article VII:

"It is contemplated that, as provided in this Artkcle,

private individuals and private organizations in either

the United States or the Republic of Cuba may deal directly

with private individuals and private orgsnigzations in the

other country. Accordingly, with respect to the subjects

of agreed exchange of informatlon as provided in ‘rtdcle I1II,

the Government of the United States will permit persons under

its jurisdiction to transfer and export materials, including

equipment and devices, to and perform services for the Govern-

ment of the Hepublic of Cuba and such psrsons under its juris-

diction as are authorized by the Government of the Republie

of Cuba t0 receive and possess such materials and utilize such
services, subject to3



#(a) The provisions of irticle II.

(b) Applicable laws, regulations and license requirements
of the Government of the United States and the Government of the

Republic of Cubas"

Articles II provides:

vRestricted Data shall not be communicated under this Agreement,
and no materials or equipment and devices shall be transferred
and no services shall be furnished under this Agreement to the
Government of the Republic of Cuba or authorized persons under
its jurisdiction if the transfer of any such materials or equip-
ment and devices or the furnishing of any such gservices involves
the communication of Restricted Data."

Article III provides, in parts

"Subject to the provisions of Article II, the Parties hereto will
exchange information in the following fieldst

(a) Design, construction, and operation of research reagtors
and their use as research, development, and enginsering tools and
in medical therapy.

(b) Health and safety problems related to the operation and
use of research reactors.”



APPENDIX ''D"

DRAFT LETTER TO CHAIRMAN, JCAE

1. The purpose of this letter is to inform the Joint Committee of
action taken by the Commission with respect to its export licensing regu-

lations and export policy toward Cuba,
2. Heretofore, byproduct material having an atomic number 3 to 83,

inelusive, could be sxported to Cuba under a general license set out in
Section 20.33(b) of the Commission's regulations (10 CFR 30). The Com-
mission has amended its regulations to limit this authorirzation to byproduct
material contained 1n'lndicinaln or pharmaceutical preparations or inm devices,
applicators, or appliances designed for use in mediecal diagnosis or therapy.
Persons proposing to export other byproduct material to Cuba are now re-
quired to apply for speecific AEC licenses.

3, The general policy of the Commission will be to consider such
applications in the light of the Agreement for Cooperation between the
United States and Cuba. If the proposed use of the byproduct material is
found to be within the scope of the agreement, the application will be
approved. Licenses will be refused if the proposed use is prohibited by the
agreement or if the material will not be retained under the jurisdioction of
Cuba., Other applications will be coneidered on a case-by-case basis in
consultation with the Department of State.

4, The policy of the Commission in taking action on export licen:se
applications for proposed sourse material shipments to Cuba has been
similarly modified. Such applications will be approved if the proposed
use is for medical diagnosis or therapy or if the use is within the scope

of the Agreement for Cooperation. Licenses will be refused in cases where

L N
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the material would be put to a use prohibited by the agreement or would
not be retained under the jurisdiotion of Cuba. The Department of State

will be consulted with respect to other cases.
5. A copy of the Commisaion's Public Announcement is enclosed. There

is also enclosed a copy of a Notice of Rule Making which is being sent to

the Federal Register for publieation,




