
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

) A. ;

In the Matter of: ) Docket No. 72-22-ISFSI

PRIVATE FUEL STORAGE, LLC ) ASLBP No. 97-732-02-ISFSI
(Independent Spent Fuel )
Storage Installation) ) August 24, 2000

STATE OF UTAH'S REQUEST FOR A CHANGE IN THE SCHEDULE WITH
RESPECT TO CONTENTIONS UTAH K AND L

The Board has issued a General Schedule for the PFS proceedings. See Revised

Schedule attached to Order dated February 2, 2000. The State of Utah requests a change in

the schedule for litigating Contentions Utah K and L.

Under the current schedule, PFS and the State may conduct depositions for

Contention Utah L during a discovery window from August 15 to September 29, 2000. The

State and PFS have continued with discovery, exchanging updated discovery documents for

Contentions Utah K and L.

In addition to State-PFS discovery, the Board's schedule provides discovery against

the Staff on Contentions Utah L and K from September 15 to October 30, 2000. To date,

the Staff has not taken a final position on certain aspects of Contention Utah K or the

Applicant's seismic exemption request. The Staff expects to finalize its position on these

issues when it issues the final Safety Evaluation Report ("SER"), scheduled to be issued

September 30, 2000. The Board's schedule anticipated that the Staff would take a position

on both Contentions Utah K and L by April 28, 2000.
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The current schedule for Contentions Utah K and L sets the summary disposition

filing deadline by October 10, 2000, pre-filed testimony byJanuary 15, 2001 and hearings at

the same time as the NEPA contentions, July 9 to August 3, 2001.

The State finds that the current schedule is unworkable and involves conducting and

completing discovery before substantive issues have been resolved, filing testimony that will

be out-of-date bythe time the hearings are held, and, in general, will require much

duplication of effort by all of the parties. The State has contacted counsel for the Staff and

Applicant on revisions to the proposed schedule.

Contention Utah K

The parties have agreed to a revised schedule for Contention Utah K: discovery

against the Staff to start October 25 and end Monday, December 11, 2000. The State and

PFS anticipate that they will request leave of the Board to depose witnesses, identified after

the initial summary disposition proceeding in mid- 1999, and conduct depositions during the

proposed discovery time period.

The parties propose that the filing deadline for summary disposition be Friday,

December 29, 2000, responses by TuesdayJanuary 30, 2001 and the Board's decision by

Thursday, March 1, 2001. PFS, however, requests that it have a maximum of 20 pages for

any summary disposition motion filed by December 29. The State and the Staff do not

oppose this request. PFS also requests that it may file summary disposition on all

outstanding issues on Contention Utah K, including those for which summary disposition

was not previously granted (ie. cruise missiles and land based munitions). The State opposes

PFS's opportunity to have a second chance at summary disposition on these two issues. The
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Staff does not oppose PFS's request.

Finally, all parties agree that pre-filed testimony should be filed on June 11, 2001, the

same date as pre-filed testimony for Group III contentions.

Contention Utah L

Because the Staff has not yet decided upon PFS's seismic exemption request, there is

a disconnect between PFS's license amendments and calculations which relate to a 2000 year

return period design basis earthquake and Contention Utah L which is bottomed on PFS

pre-exemption quasi-deterministic earthquake analysis. The State has attempted on at least

two occasions to amend Contention Utah L to challenge PFS's use of a 2,000 year return

period earthquake only to be told it is too early because the Staff has not officially granted

PFS's exemption request. The State is willing to go forward with depositions of all State

witnesses for Contention Utah L except for Dr. Walter Arabasz, the State's expert on

ground motions.' The State, therefore, requests deferral of Dr. Arabasz's deposition until it

has had time to review the SER and file a new contention or amend Contention Utah L.

The prime reason for this request is to avoid the confusing situation of which data set is

open to discussion during the deposition: PFS's pre-amendment request information only or

the current PFS application which contains data based on a 2,000 year return period.

Furthermore, the State will not have the benefit of reviewing the Staff's SER prior to Dr.

Arabasz's deposition. In addition, should an amendment to Contention Utah L be admitted,

lTo the extent that PFS requests to depose the State's non-testifying expert Dr.
James Pechmann, which the State would oppose, the State requests that such a deposition, if
it were to take place, be deferred too.
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it should be able to be accommodated in the State's proposed schedule. Finally, deferral of

the deposition will avoid any duplication of effort for all parties on an extremely technical

and difficult subject. The Staff and PFS oppose this request.

The State and the Staff agree on the following amendment to the current schedule

for Contention Utah L: summary disposition filing deadline to be the same as for

Contention Utah K (Le, December 29, 2000; Responses byJanuary 30, 2001; Board decision

by March 1, 2001). PFS requests that the parties adhere to the current schedule for

Contention Utah L. The State notes, with respect to summary disposition, there is no

impediment under the proposed schedule to PFS filing its motion by the current deadline of

October 10, 2000.

The State and the Staff see no logical reason to pre-filing testimony byJanuary 15,

2001 as would be the case under the current schedule, when the hearings are not scheduled

until six months later. Filing testimony so far in advance of the hearing defeats the whole

efficiency of pre-filed testimony. It is obvious that the parties will either have to amend pre-

filed testimony immediately prior to the hearing or take time during the hearing during direct

testimony to correct written testimony. The State and the Staff suggest that Contention

Utah L, for purpose of summary disposition and pre-filed testimony, be on the same

schedule as Contention Utah K. Thus, pre-filed testimony would be due on June 11,2001.

The State requests the Board approve the proposed schedule changes.
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DATED this 24' day of August, 2000.

Respectf~ylsubmritted,

eise Chancellor, Assistant Attorney General
Fred G Nelson, Assistant Attorney General
Connie Nakahara, Special Assistant Attorney General
Diane Curran, Special Assistant Attorney General
Laura Lockhart, Assistant Attorney General
Attorneys for State of Utah
Utah Attorney General's Office
160 East 300 South, 5th Floor, P.O. Box 140873
Salt Lake City, UT 84114-0873
Telephone: (801) 366-0286, Fax: (801) 366-0292
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CERTIFICATE OF SERVICE

I hereby certifythat a copy of STATE OF UTAH'S REQUEST FOR A CHANGE

IN THE SCHEDULE WITH RESPECT TO CONTENTIONS UTAH K AND L was

served on the persons listed below by electronic mail (unless otherwise noted) with

conforming copies by United States mail first class, this 24th day of August, 2000:

Rulemaking & Adjudication Staff
Secretary of the Commission
U. S. Nuclear Regulatory Commission
Washington D.C 20555
E-mail: hearingdocket@nrc.gov
(onginal and tuo qiat)

G. Paul Bollwerk, III, Chairman
Administrative Judge
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: gpb~nrc.gov

Dr. Jerry R Kline
Administrative Judge
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: jrk2@nrc.gov
E-Mail: kjerrnyerols.com

Dr. Peter S. Lam
Administrative Judge
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: pslinrc.gov

Sherwin E. Turk, Esq.
Catherine L. Marco, Esq.
Office of the General Counsel

Mail Stop - 0-15 B18
U.S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: set@nrc.gov
E-Mail: clrm~nrc.gov
E-Mail: pfscase@nrc.gov

JayE. Silberg, Esq.
Ernest L. Blake, Jr., Esq.
Paul A. Gaukler, Esq.
Shaw, Pittman, Potts & Trowbridge
2300 N Street, N. W.
Washington, DC 20037-8007
E-Mail: JaySilberg@shawpittman.com
E-Mail: ernestblake@shawpittman.com
E-Mail: paul_gaulderxshawpittman.com

John Paul Kennedy, Sr., Esq.
1385 Yale Avenue
Salt Lake City, Utah 84105
E-Mail: john@kennedys.org

Joro Walker, Esq.
Land and Water Fund of the Rockies
2056 East 3300 South Street, Suite 1
Salt Lake City, Utah 84109
E-Mail: joro61@inconnect.com
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Danny Quintana, Esq.
Danny Quintana & Associates, P.C.
68 South Main Street, Suite 600
Salt Lake City, Utah 84101
E-Mail: quintanaxixmission.com

Office of the Commission Appellate
Adjudication

Mail Stop: 014-G-15
U. S. Nuclear Regulatory Commission
Washington, DC 20555

James M. Cutchin
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C 20555-0001
E-Mail: jmc3@nrc.gov
(eFL Bic c*Y ony)

I-

Denise Chancellor
Assistant Attorney General
State of Utah
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