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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION .
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BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
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In the Matter of: Docket No. 72-22-ISFSI

(Independent Spent Fuel

)
)
)
PRIVATE FUEL STORAGE,LLC )  ASLBP No. 97-732-02-ISFSI
)
Storage Installation) )

July 21, 2000

STATE OF UTAH’S REQUEST FOR AN EXTENSION OF TIME
TO FILE FINDINGS OF FACT AND CONCLUSIONS OF LAW
ON CONTENTION UTAH R

Under the Board’s schedule, findings of fact and conclusions of law from the
evidentiary hearings held in Salt Lake City at the end of June are due to be filed by all
parties no later than July 31, 2000. See Licensing Board Order (General Schedule
Revision and Other Matters) dated February 2, 2000, Attachment A. Today, counsel
for NRC staff informed the Board of a change to the Staff’s guidance document and
further that the document “is relevant to the Licensing Board’s consideration of
Contention Utah R, and likely will be referred to in the NRC Staff’s proposed
findings of fact and conclusions of law concerning that contention.” The State
requests a ten day of extension of time to file its Findings of Fact and Conclusion of
Law on Contention Utah R.

The State’s request for an extension of time to file Findings of Fact and

Conclusions of Law is based solely on the Staff counsel’s letter of July 20, 2000 to the
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Licensing Board. In that letter counsel informed the Board that on June 14, 2000 NRC
staff sent 2 memo to E. William Branch “Requesting Approval of Interim Staff
Guidance Memorandum No. 16, Emergency Plan, Revision 0" (hereafter “ISG-16").
The apparent effect of ISG-16 is to delete reference to Reg. Guide 3.67 in NUREG-
1567, final report, published March 2000. According to NRC counsel, ISG-16
incorporates much of Appendix C that appeared in draft NUREG-1567.

The State has completed its draft findings and conclusion on Contention Utah
R and has referred to and relied upon Reg. Guide 3.67 , “Standard Format and Content
for Emergency Plans for Fuel Cycle and Materials Facilities.” The State chose to first
draft its findings and conclusions on Contention R and has now turned to drafting its
findings and conclusions on Contentions E and S. Accordingly, the State has no time
to turn back to Contention R with less only one week remaining before all three
findings and conclusion are due. In addition, the State is also spending time reviewing
the Draft Environmental Impact Statement to determine whether it has new or
amended contentions to file with the Board.

The State has good cause for requesting an extension of time. The Staff in effect
is trying to get new evidence before the Board, in the form a regulatory guide. ISG-16
was approved more than one month ago and only now is it being brought to the
attention of the Board and the parties. Rather than timely notifying the Board and the

parties that there has been a change in regulatory guidance, the Staff is requesting the



Board take official notice of ISG-16. This wholly unsolicited legal argument, with
citations of numerous cases, one week before findings and conclusions are due puts the
State at an unfair disadvantage. Now, not only must the State review ISG-16 against
the Regulatory Guide 3.67, that the final NUREG 1567 states “contains the principal
guidance on preparation of emergency plans for ISFSI[s]...,” but 1t must also analyze
and respond to the Staff’s legal argument in counsel’s letter to the Board.

The State should not be penalized because of the way in which it decided to use
its one month period to timely file findings and conclusion. The State has structured
its legal arguments based on Reg. Guide 3.67 and it is not an easy matter of merely
revising citations in the State’s draft findings and conclusion on Contention R.

The State has contacted counsel for the Staff and PFS. The Staff does not
oppose the State’s ten day extension. The Applicant opposes the extension arguing
that the State can address the issues in its reply findings. The State disagrees with the
Applicant’s assessment. The State can only address the issues raised by the Staff and
the Applicant in its reply findings. To the extent that the State has relied on Reg.
Guide 3.67 to craft its legal arguments, it cannot re-structure those arguments, should it
find it necessary after analyzing ISG-16, in its reply findings.

The State requests the Board grant the State until August 10, 2000 to file its
findings of facts and conclusions of law for Contention Utah R. The ten day extension

is not unreasonable given the other issues that State must address (e.g., NEPA



contentions) during this time frame. The State does not oppose the other parties filing
their findings and conclusions on Contention R by August 10. Furthermore, the State
is not requesting an extension of time to file its reply findings, which are due on
August 28, 2000.

DATED this 21st day of July, 2000.

Denise Chancello7? Assistant Attorney General

Fred G Nelson, Assistant Attorney General

Connie Nakahara, Special Assistant Attorney General
Diane Curran, Special Assistant Attorney General
Laura Lockhart, Assistant Attorney General
Attorneys for State of Utah

Utah Attorney General's Office

160 East 300 South, 5th Floor, P.O. Box 140873

Salt Lake City, UT 84114-0873

Telephone: (801) 366-0286, Fax: (801) 366-0292




CERTIFICATE OF SERVICE
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I hereby certify that a copy of State of Utah’s Request for an Extension of

Time to File Findings of Fact And Conclusions of Law on Contention Utah R was
AL

served on the persons listed below by electronic mail (unless otherwise noted) with

conforming copies by United States mail first class, this 21st day of July , 2000:

Rulemaking & Adjudication Staff
Secretary of the Commission

U. S. Nuclear Regulatory Commission
Washington D.C. 20555

E-mail: hearingdocket@nrc.gov
(original and two copies)

G. Paul Bollwerk, III, Chairman
Administrative Judge

Atomic Safety and Licensing Board

U. S. Nuclear Regulatory Commission
Washington, DC 20555

E-Mail: gpb@nrc.gov

Dr. Jerry R. Kline

Administrative Judge

Atomic Safety and Licensing Board

U. S. Nuclear Regulatory Commission
Washington, DC 20555

E-Mail: yrk2@nrc.gov

E-Mail: kjerry@erols.com

Dr. Peter S. Lam

Administrative Judge

Atomic Safety and Licensing Board

U. S. Nuclear Regulatory Commission
Washington, DC 20555

E-Mail: psl@nrc.gov

Sherwin E. Turk, Esq.
Catherine L. Marco, Esq.
Office of the General Counsel
Mail Stop - 0-15 B18
U.S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: set@nrc.gov
E-Mail: clm@nre.gov
E-Mail: pfscase@nrc.gov

Jay E. Silberg, Esq.

Ernest L. Blake, Jr., Esq.

Paul A. Gaukler, Esq.

Shaw, Pittman, Potts & Trowbridge
2300 N Street, N. W.

Washington, DC 20037-8007

E-Mail: Jay Silberg@shawpittman.com
E-Mail: ernest_blake@shawpittman.com
E-Mail: paul gaukler@shawpittman.com

John Paul Kennedy, Sr., Esq.
1385 Yale Avenue

Salt Lake City, Utah 84105
E-Mail: john@kennedys.org



Joro Walker, Esq.

Land and Water Fund of the Rockies
2056 East 3300 South Street, Suite 1
Salt Lake City, Utah 84109

E-Mail: joro61@inconnect.com

Danny Quintana, Esq.
Danny Quintana & Associates, P.C.
68 South Main Street, Suite 600

Salt Lake City, Utah 84101
E-Mail: quintana@xmission.com

James M. Cutchin

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

E-Mail: jmc3@nrc.gov

(electronic copy only)

Office of the Commission Appellate
Adjudication

Mail Stop: 014-G-15

U. S. Nuclear Regulatory Commission

Washington, DC 20555

Denise ‘Chancellor
Assistant Attorney General
State of Utah



