
July 21, 2000

MEMORANDUM TO: Cynthia A. Carpenter, Chief
Generic Issues, Environmental, Financial

and Rulemaking Branch
Division of Regulatory Improvement Programs
Office of Nuclear Reactor Regulation

FROM: Peter C. Wen, Project Manager/RA/
Generic Issues, Environmental, Financial

and Rulemaking Branch
Division of Regulatory Improvement Programs
Office of Nuclear Reactor Regulation

SUBJECT: SUMMARY OF JULY 11, 2000, MEETING WITH THE NUCLEAR
ENERGY INSTITUTE AND NUCLEAR UTILITY BACKFITTING &
REFORM GROUP REGARDING COMPLIANCE BACKFIT PROVISION
ISSUES

On July 11, 2000, a public meeting was held at the Nuclear Regulatory Commission (NRC)
offices in Rockville, Maryland, between members of the Nuclear Energy Institute (NEI) and the
Nuclear Utility Backfitting & Reform Group (NUBARG), and Nuclear Regulatory Commission
(NRC) staff. Attachment 1 lists attendees at the meeting.

The purpose of the meeting was to permit NEI to present its views regarding the intended
application of the compliance exception in the backfitting rule (10 CFR 50.109) and to identify
what it asserts were inappropriate applications of the compliance exception. This provision
allows the staff to impose a requirement on licensees without needing to perform a value-
impact analysis if “a modification is necessary to bring a facility into compliance with a license
or the rules or orders of the Commission, or into conformance with written commitments by the
licensee.” During a previous NRC/NEI Senior Management Meeting held on April 26, 2000, NEI
expressed a need to understand the staff’s interpretation and use of this provision. As a result,
this meeting was arranged to provide opportunities for NEI to present its views on this subject.

Before the meeting, NEI sent a draft white paper, “Backfit Rule - Use of the Compliance
Exception,” to the staff on July 7, 2000. This document describes NEI’s understanding of the
compliance exception provision of the backfitting rule and was used as a discussion reference
during the meeting. This document is available in NRC’s ADAMS under Accession Number
ML003730562, and is included in this meeting summary as Attachment 2.

The meeting was held in open discussion format. The discussions pertaining to the
“compliance exception” issue are summarized as follows:
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ÿ NEI’s Position on Application of Compliance Exception As Described in Its White Paper

The staff said that it did not intend to comment, formally or informally, on NEI’s position
as described in the white paper. The staff’s current practice is to have the Committee to
Review Generic Requirements (CRGR) and the Office of the General Counsel (OGC)
review all proposed regulatory actions in order to ensure that the legal requirements of
the backfitting rule are satisfied.

ÿ New Technology

The issue of whether or not the staff could require a licensee to use new technology
using a compliance exception argument was discussed during the meeting. The staff
commented that new technology can be (and is) adopted all the time by licensees. The
staff’s position is that new technology, by itself, would not be the basis for invoking the
compliance exception. However, if the staff determines that a new technology shows
that a regulatory requirement is not being met, this would be an acceptable basis for
invocation of the compliance exception. The staff generally has asked licensees via
generic letter whether licensees plan to adopt the new technology or if licensees believe
they are still in compliance using the old technology in light of the new data. In the
future, the staff would ask whether industry would address an issue through a voluntary
industry initiative, as long as it met the criteria for voluntary initiatives. Appropriate
regulatory actions, if any, would be taken after the staff reviews the responses from
licensees.

ÿ Voluntary Regulatory Approach

If a licensee is not meeting a commitment, the burden is on the staff to determine
whether or not, because of the licensee’s inaction, the licensee is not meeting
Commission requirements in either the license, an applicable order, or the
Commission’s regulations.

ÿ General Requirements Cited in the Backfit Discussion

The industry representatives expressed concern that the staff in the past may have
relied upon general requirements, such as General Design Criteria and Appendix B to
Part 50, as a basis for invoking the compliance exception.

ÿ Clarity of Discussion in Compliance Backfit Documental Evaluations

The industry representatives expressed concern that NRC has not sufficiently identified
and explained how backfits met the Commission’s intent with respect to the compliance
exception to the backfit rule. However, industry did not identify any specific examples
during the meeting. NRR staff management indicated that it is their intent to show how
compliance backfits meet the Commission’s intent for invoking the compliance
exception. NRR staff management said that they would look closely at any future
compliance exception backfit to be sure that the basis, in particular, how it meets the
Commission’s intent, is fully explained.
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ÿ NRC’s New Generic Communication Program

Since June 1999, the staff has implemented a new generic communication program.
The new program guides the staff to engage with the nuclear power industry in the early
stages when an emergent generic issue arises. Through close dialogue between the
staff and the nuclear industry, the concern of misusing the compliance exception
provision in the backfitting rule can be reduced or eliminated. The representatives of
NEI acknowledged the staff’s improvement in this area of the generic communication
process.

Representatives of the NRC and the industry agreed that this meeting had been useful for the
exchange of information on this subject.
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