July 21, 2000

MEMORANDUM TO: Cynthia A. Carpenter, Chief
Generic Issues, Environmental, Financial
and Rulemaking Branch
Division of Regulatory Improvement Programs
Office of Nuclear Reactor Regulation

FROM: Peter C. Wen, Project Manager/RA/
Generic Issues, Environmental, Financial
and Rulemaking Branch
Division of Regulatory Improvement Programs
Office of Nuclear Reactor Regulation

SUBJECT: SUMMARY OF JULY 11, 2000, MEETING WITH THE NUCLEAR
ENERGY INSTITUTE AND NUCLEAR UTILITY BACKFITTING &
REFORM GROUP REGARDING COMPLIANCE BACKFIT PROVISION
ISSUES

On July 11, 2000, a public meeting was held at the Nuclear Regulatory Commission (NRC)
offices in Rockville, Maryland, between members of the Nuclear Energy Institute (NEI) and the
Nuclear Utility Backfitting & Reform Group (NUBARG), and Nuclear Regulatory Commission
(NRC) staff. Attachment 1 lists attendees at the meeting.

The purpose of the meeting was to permit NEI to present its views regarding the intended
application of the compliance exception in the backfitting rule (10 CFR 50.109) and to identify
what it asserts were inappropriate applications of the compliance exception. This provision
allows the staff to impose a requirement on licensees without needing to perform a value-
impact analysis if “a modification is necessary to bring a facility into compliance with a license
or the rules or orders of the Commission, or into conformance with written commitments by the
licensee.” During a previous NRC/NEI Senior Management Meeting held on April 26, 2000, NEI
expressed a need to understand the staff’s interpretation and use of this provision. As a result,
this meeting was arranged to provide opportunities for NEI to present its views on this subject.

Before the meeting, NEI sent a draft white paper, “Backfit Rule - Use of the Compliance
Exception,” to the staff on July 7, 2000. This document describes NEI's understanding of the
compliance exception provision of the backfitting rule and was used as a discussion reference
during the meeting. This document is available in NRC’'s ADAMS under Accession Number
ML003730562, and is included in this meeting summary as Attachment 2.

The meeting was held in open discussion format. The discussions pertaining to the
“compliance exception” issue are summarized as follows:

C. Carpenter -2-



o NEI's Position on Application of Compliance Exception As Described in Its White Paper

The staff said that it did not intend to comment, formally or informally, on NEI's position
as described in the white paper. The staff's current practice is to have the Committee to
Review Generic Requirements (CRGR) and the Office of the General Counsel (OGC)
review all proposed regulatory actions in order to ensure that the legal requirements of
the backfitting rule are satisfied.

° New Technology

The issue of whether or not the staff could require a licensee to use new technology
using a compliance exception argument was discussed during the meeting. The staff
commented that new technology can be (and is) adopted all the time by licensees. The
staff's position is that new technology, by itself, would not be the basis for invoking the
compliance exception. However, if the staff determines that a new technology shows
that a regulatory requirement is not being met, this would be an acceptable basis for
invocation of the compliance exception. The staff generally has asked licensees via
generic letter whether licensees plan to adopt the new technology or if licensees believe
they are still in compliance using the old technology in light of the new data. In the
future, the staff would ask whether industry would address an issue through a voluntary
industry initiative, as long as it met the criteria for voluntary initiatives. Appropriate
regulatory actions, if any, would be taken after the staff reviews the responses from
licensees.

° Voluntary Requlatory Approach

If a licensee is not meeting a commitment, the burden is on the staff to determine
whether or not, because of the licensee’s inaction, the licensee is not meeting
Commission requirements in either the license, an applicable order, or the
Commission’s regulations.

o General Requirements Cited in the Backfit Discussion

The industry representatives expressed concern that the staff in the past may have
relied upon general requirements, such as General Design Criteria and Appendix B to
Part 50, as a basis for invoking the compliance exception.

o Clarity of Discussion in Compliance Backfit Documental Evaluations

The industry representatives expressed concern that NRC has not sufficiently identified
and explained how backfits met the Commission’s intent with respect to the compliance
exception to the backfit rule. However, industry did not identify any specific examples
during the meeting. NRR staff management indicated that it is their intent to show how
compliance backfits meet the Commission’s intent for invoking the compliance
exception. NRR staff management said that they would look closely at any future
compliance exception backfit to be sure that the basis, in particular, how it meets the
Commission’s intent, is fully explained.
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o NRC's New Generic Communication Program

Since June 1999, the staff has implemented a new generic communication program.
The new program guides the staff to engage with the nuclear power industry in the early
stages when an emergent generic issue arises. Through close dialogue between the
staff and the nuclear industry, the concern of misusing the compliance exception
provision in the backfitting rule can be reduced or eliminated. The representatives of
NEI acknowledged the staff's improvement in this area of the generic communication
process.

Representatives of the NRC and the industry agreed that this meeting had been useful for the
exchange of information on this subject.
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BACKFIT RULE
USE OF THE COMPLIANCE EXCEPTION

Backqround

In 1985, the NRC revised its regulations governing nuclear power planl licensees "to
establish standards and an agency discipling for future management of backfitting of
pawer reactors. ™ The Commission's position was codified in 10 CFR 50108,
Backfiffing. The backfit rule requires that the MRC conduct a systematic and disciplined
review of any proposed rule or new or changed regulalary staff position to ensure that il
meets ona of three criteria.

To justify imposilion of a backfit, a cost-bertefit analysis musl be peformed to
demanstrate that the proposed backfit will achieve a "substantial increase in overall
prolection” of public health and safety and that the direct and indirect costs of
implementation of Ihe proposed backfit are justified in view of the substantial safety
penefit that will result. The Commissicn's intent in this regard in the 1985 backfit rule s
pertinent;

The standard against which praposed backfits would be measured 15 stated in §
§0.108¢a7(3) as "substantial increase in the overall pratectian of the public health
and safety ar the commen defenge and securily.” Substantial means “impartant
or significant in a large amount, extent, or degree.” Under such a standard the
Commission would noet ardinarily expect that safety improvements would be
required as backfits which result in an insignificant or small benefit to publ:
health and salety or the common defense and security, regardless of
implementation cost. On the other hand, the standard is not intended to be
interpreted in a manner that would result in disappravals of warthwhile safety or
security improvernents, having costs that are justified in view aof the: increased
protection that would he provided

The backfit rule provides two exceplions — where the regulatery action i1z necessary to
provide the minimum jevel of “adequate protection” required by the Atomic Energy Act,
or whera it is necessary 1o bring & licensee's facility into comp liance with its license,
written commitments or the Comrmission's regulations {the "comphance exception”).

"&b Fed Req 3R0AT. September 20 1885 Final Rute, Revision of Backfiiting Frocess for Powsr
Faactors. Reversed on ater grounds, Unson of Concarnad Scentists ¢ WRC, 824 F2d 108 (1387} The
backh ruke was rev:sed in response ta the Sout's decisien and reissoed as a final e effectve fuly 8
1988, B3 Fed Req 20837 (June B, 1588}, and subsequently upheld by the courlin Urigr of Concermed
Brvanlists v. NAC, BB0OF 2d 552 (1985

* 60 Fad. Reg. at 38102

Bib'counse\Backfis Rule - Lae of Compliance Exemplion [uly 2000%
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The Campliance Exception

Thera have been numerous instances where new reguirements have basn imposed
where the compliance exception has been cied as the basis for satisfying the
requirements of the backfitting rule. 1t appears that the compliance exception frequently
has been cited because neither of the other two criteria of the backfit rule — adequate
proteclion or cost-justified substantial safety enhancement — can be satisfied for a naw
requirement or pasition that the NRC staff wants to adopt. In its justification to rely on
the compliance exception, the NRC staff points to a very broad statement in regulation.
and the staff than argues that the proposed new agency paosition is meant 1o
accomplish what thal regulalion ahways intended.

The misuse of the compliance exceplion to the backfitting rule defeats the fundamental
policy behind the backfitting rule. When the NRC promulgated the current backfitting
rule in 1985 fand amended itin 1988}, the Commissicn intendad to promote greater
regulatory stability so as nat to requine licensees to continually update their facililies to
eanform with any and all new developments or new ideas for improving the operation of
nuclear power plants, The rule is strustured to allow imposition of only those new
requirements or NRC staff positions that offer substanlial safety benefits for the costs
involved in implementing the changes at existing facilities, uriess required for adequate
protection or eompliance with ensting regutatory requiremnents, the facility's license, or
written commitments.?  new positions are rowdinely imposed under exceptions to the
rule withaut Lhe requisite cost-benefit analysis, the instability that led to the need for the
backfitting rule will be created again, As the Commission recognized when it
promulyated the backfitting ruke in 1985. 2 proper cost-benefit analysis of proposed new
initiatives will pramate regulatory stability and overall safety by ensuring that anly cost-
justified, substantial safety enhancements are mandated and that they are assigned a
proper priarity and scheduled for action in view of existing ficensee activities,

Analysis

The fundamental putpase of the backfit nule is 1o require that a disciphned review be
conducted of any proposed regulalory action that would irmpose new requirgments on
licensess. As the Commission observed in promulgating the 1985 rule, “[slafety and
gound management require thal analysis precede imposition of a new or modified
regulatory requirernent or staff position.™ By its express terma, lhe backfit rule appliez
equally to NRC consdderation of a proposed rule, a proposed generic communication, or
any other regulatory mechanism sought 10 be used by the NRC staff to impose new
requirements or to articulate a new NRC slaff interpratation or pasition.

In the =echon of the backfit nile as promulgated titled Supplementary information:

310 CFR 50 105{=}(2], 18],

‘50 Fed Reg.at 38101
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Commission Posiion, the Commission phsenved:

“Because there must be safety reasons for the agency to impese any changes to
a regulatory reguirement or a staff pestion, applicable to a licensee, because the
safety consequences are unknown unlil analyzed, and because the Commission
should fully understand the affects of a proposed backfit before its imposition. it
is of little conseguence how a backfit is imposed."*

Thiz stalement is clearly intended to ensure that tha type of regulatory mechanism
{e.q., proposed rule. generic cammunication, branch technical position) does net
determine the backfit rule's applicability. The backfit rule applies to any propossd rule
or position that the NRC is considenng imposing on Part 50 licensees.

Addilionally. whether the potential regulatory action under consideration 15
recommerded by the NRC, an NRG licenzee, or a member of the public is not material.
The discipling of the backfil rule applies, regardless of the initiating source.

Turning specifically to the proper application of the comphance exception, the
Commissicn s discussion of the compliance exceptien lo the backfit rule provides clear
guidanee relevant to the rule’s intended use:

The compliance sxception is intended to address a situation n which the
licernses has failed to meet known and estabhshed standards of the Commissian
because of amission of mistake of fact. It should be noted that new or modified
interpretations of what constilutes compliance would not fall within the exception
and wauld require backfit analysis snd application of the standard ®

The compliance exception was intended 1o address situations where a licensee did not
meet explict requiremeants. It was not intended, for example, to allow the NRC staff to
require that licensees use new lechnology as it becomes available to demenstraie
compliance with an existing NRC regulation. In 2 similar vein, the compliance exception
was not intended to be used lo implement new regulatory methodologies that it
suhsequently deems necessary to satisfy a broad standard such as 10 CFR Pan 50,
Appendix A Further, it canncl be approprately ciled to compel a licensee Lo comply
with a new regulatory position ar a new interpretation aof what a previgusly adopted
regulation requires or intended,

Conclusion
The intent of the Commission when it adopted the backfit rule is clear as to the scope of

the backfit rule and how the compliance exception should be applied. The Commission
should require MRG staff to strictly adhere to the Commission’s stated inlent regarding

"Ed Fed Reg at 38102 (ernphasis added)
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lhe application of the compliance exceptian bo the backfit nule as it reassesses existing
reguiations and implements new initiatives



